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I.  Why do you need to know anything about Immigration Law?

A.  It’s intrinsically interesting;

B.  Your clients will be asking;

C.  You invited me here, and that’s what I know the most about!

II.  INS is a most misunderstood agency (And yes, we do other things besides handle the Elian Gonzalez case!)

A.  Two apparently contradictory functions – benefits and enforcement.
1.  As Phoenix District Counsel, I am mostly occupied with enforcement:

a.  District has 26 staff attorneys who represent the government in immigration court “removal” hearings.

b.  In FY 1999, nationwide, INS removed 62,359 criminal aliens (and 114,631 non-criminal aliens);

c.  Phoenix District alone removed 19,808 of both categories.

d.  In October, 1996 there were an estimated 5 million undocumented aliens in the U.S., with a growth rate of 275,000/year;




      e.   So we have lots of work left to do!

2.  But what we’re here to talk about today is benefits.

a.  The non-citizen soldier:

1.  
Can’t be stationed overseas;
2.  Can’t re-enlist;

3.  But he/she qualifies for naturalization after only 3 years of active service.
b.  The foreign-born military spouse:
1.  Needs authorization to work in the U.S.

2.  Probably needs to apply for a “green card”;
3.  May need advice about international travel from the U.S. if not a permanent resident alien;
4.   May need guidance on how to apply for naturalization (citizenship).
c.  The foreign-born fiance(e):
1.  You may be asked, “Is it better to marry on this side of the pond or the other?”

2.  What if the military member changes his/her mind after the beloved gets here?  (Or vice-versa?)

d.  Adopting the foreign orphan:

1.  The military parent must apply to INS;

2.  The child is not “automatically” a citizen.

e.  What about the birth of military dependents abroad?
1.  U.S. law makes them citizens if parents are citizens;

2.  But the parents must apply for a “Certificate of Citizenship” for the children.

III.  What’s a permanent resident alien, and what does it have to do with the military?

A.  Enlisted members in their first term may be legal permanent residents (green card holders). 

1.  This status gives the alien work authorization;

2.  Individuals can stay in the U.S. permanently, as non-citizens, but must obey the laws and the terms of admission to the U.S.

3.  Permanent resident status can be acquired based upon familial relationships or can be employment-based.

B.  Foreign spouses of military members may qualify for permanent resident status based upon the marital relationship to the U.S. citizen service-member;

1.  The citizen “petitions”  (files a Form I-130) for the foreign-born spouse, to establish the existence of the relationship;

a.  If the marriage is not going well, the alien spouse has little recourse if he/she wants to stay in the U.S. and the U.S. citizen spouse doesn’t want him/her to do so;

b.  But there are provisions for “abused” spouses to “self-petition”, and this arises in the military context more often than one might think.

c.  Petitioning spouse must file an “affidavit of support” that establishes that he/she has income 125% above the poverty line (but military sponsors must only show 100% of poverty line income!).

2.  Foreign spouses who are already in the United States without permanent resident status may apply to “adjust” their status to permanent resident (Form I-485 ) with an approved visa petition (Form I-130);

3.  Foreign spouses who are overseas must apply to “immigrate” through the U.S. consulate in that foreign country – again, there must be an approved I-130 or immigrant visa petition.  (Division of labor between INS and the Department of State falls essentially between internal authority (INS) and external authority (DOS), with some overlap of functions/responsibility.)

4.  Once the foreign spouse obtains permanent resident status he/she holds that on a “conditional” basis for 2 years;

a.  Must apply jointly to have the “condition” removed;

b.  Special provisions if the marriage has ended in divorce;





1.  Must show good faith,  or abuse.

IV.  Let’s talk about Naturalization!

A.  Military members qualify after only 3 years of active military service – excused from any specific period of required residence, period of residence in any specific place, or physical presence within the United States, if the member (Section 328):

1.  Applies while still serving in the military or within 6 months of separation;

2.  Has served honorably (or under honorable conditions)

a.  But must establish good moral character if service was discontinuous;

3.  Is a legal permanent resident at the time of examination on the application.

4.  Special rules for calculating time for reservists and guardsmen

B.  Another special Naturalization category for veterans who have served honorably in any of the specific periods of armed conflict with hostile foreign forces (Section 329):

1.  WWI;

       2.  WWII;

       3.   Korean Conflict;

       4.  Vietnam Conflict;

       5.  Operation Desert Shield/Desert Storm (8/29/90 - 4/11/91); or

2.  Any other period which the President has designated by executive order.

C.  In January of this year the DoD entered into an agreement with INS to expedite the processing of Section 328 naturalization applications for military members.
1.  There is generally a serious backlog in INS in the processing of Naturalization applications – the wait has been up to 3 years.

2.  This has proven more than problematic in the military context since enlisted members who are interested in overseas assignments, re-enlisting, and applying for officer training could not do so without their U.S. citizenship.

3.  INS/DoD agreement provides for special processing of 3-year military service applications only (Section 328).  The service member:

a.  Must file at designated P.O. Box at Nebraska Service Center;

b.  Must coordinate through Military Personnel Flight (Air Force) and similar organizations in other branches.

1.  The military branch is responsible for obtaining all necessary forms for the member, reviewing the forms for completeness, for certifying the applicant’s military service and conduct from official records, and for making arrangements for the applicant to be fingerprinted at an INS Application Support Center;

2.  The goal is 10-month processing from application to oath.

c.  Must designate a district office for interview and for oath-taking ceremony (can be different).

d.  Must be sure to stay in close contact with INS during the application process – missed appointments, failure to provide requested documents can be fatal!

D.  Lawful Permanent Resident spouses of  U.S. citizens qualify for naturalization after only 3 years (rather than the usual 5 years):
1.  Must have been married to the same spouse for all 3 years;

2.  The U.S. spouse must have been a citizen for all 3 years and meet all physical presence and residence requirements; and

3.  The applicant must meet all other naturalization requirements.

4.  If the couple is stationed abroad the alien spouse may not have to comply with the residence and physical presence requirements.

V.  What about the Foreign-born Fiance(e)?
A.  This requires a different application, the I-129F (Petition for Alien Fiance(e)).
1.  After the INS approves the Petition, the foreign fiance(e) must obtain a visa from the U.S. embassy or consulate abroad;

2.  The visa allows for a 90 day stay in the U.S. as a non-immigrant, during which time the couple must marry.  

3.  If the marriage does not occur within 90 days of the fiance(e)’s admission to the U.S. the would-be spouse must leave the U.S.;

4.  If a marriage occurs during 90 days, but to someone other that the original petitioner, the visa holder must leave, as well.

B.  Assuming marriage to the petitioner within the 90 days, the foreign spouse must apply for permanent resident status (adjustment of status) if he/she wants to stay in the United States permanently.

VI.  What about the U.S. citizen service-member’s children?  Are they citizens?

A.  If one or both parents is a U.S. citizen, it doesn’t matter where the child is born, the child “derives” U.S. citizenship by operation of law;

1.  But there may be some custody and physical presence requirements to satisfy;

2.  And -- Make sure to apply for a “Certificate of Citizenship” on a Form N-600 before attempting to travel with the child born overseas.

VII.  Adopting Foreign Orphans – A tricky proposition!
A.  Orphan petition must be filed (Form I-600) before the child turns 16;

B.  Can apply before the couple even identify a child to adopt (use form I-600A);

      1.  Must establish that they have the means to care for the child;

C.  If the orphan petition is approved the child is considered to be an “immediate relative” of a U.S. citizen and is thus eligible for an immediately available immigrant visa;

1.  But the child must be “admissible” to the U.S. – can’t carry a contagious disease, for example;

D.  The child enters the U.S. as a legal permanent resident;

E.  Must apply to have the child declared a citizen on a Certificate of Citizenship after the adoption is complete, and before the child turns 18 (use Form N-643);

1.  If the parent waits until after the child turns 18 the child will have to apply for naturalization on his/her own behalf.

VIII.  Emergency Travel of Foreign Dependents – Watch out for this one!
A.  Applicants for adjustment of status must obtain “advance parole” to leave the U.S. while their application is pending and return:

1.  Must file an application on a Form I-131;

2.  May take 90 days to adjudicate, but in a true emergency can sometimes be obtained on the same day;

3.  Issuance of an advance parole by the INS does not guarantee admission upon return – the alien will be inspected at a port-of-entry (airport/seaport/land port) and must be “admissible” under immigration law.
IX.  Alien service-members who get in trouble (it happens!)

A.  Court-martial convictions may serve as the basis for a member’s deportability, but only after the action in the case becomes final (after appeals of right are exhausted).

X.  How to get more help!

A.  INS Website – www.ins.usdoj.gov/

B.  INS Toll-free telephone assistance – 1-800-375-5283
C.  Toll-free TTY – 1-800-767-1833
D.  “The Air Force Guide to Citizenship Application”, available on-line at www.afpc.randolph.af.mil/mpf/customer/customer.htm
E.  Get to know your local INS District Counsel (see handout with list)
