CONGRACTOR EMPLOYEES IN THE FEDERAL WORKPLACE

I.  Introduction.

A.  They're Everywhere!



1.  Always have been.



2.  But even more so!


B.  They're Different!



1.  A fact;



2.  Different rules for different folk;



2.  But, does not mean adversity.


C.  But, we need to recognize that their presence in the workplace create issues -- many of them ethical, but others are fiscal, contract, and personnel in nature:



1.  Information



2.  Gifts



3.  Government Resources



4.  Conflicts of Interest



5.  Appearances of Conflicts



6.  Personal Services



7.  Interference with Contractor's




a.  Performance of contract




b.  Employer-employee relationship




c.  Conduct of business!


D.  Problems in dealing with issues:



1.  People to people relationships (nice guys).



2.  Inclusiveness.



3.  Family, teaming, partnering.

II.  Keys to Resolving Issues.

A.  Contractor employees are not Federal employees.



1.  Different loyalties.



2.  Different rules apply.  


B.  The relationship is with the contractor, not with the contractor's employees.



1.  We do not supervise employees.



2.  We do not approve leave, sick leave or other absences of the contractor's employees.



3.  We are not responsible for the contractor's employee's training, off-site activities, performance appraisals, awards and other recognition.


C.  This relationship is defined by the contract:



1.  What services the contractor is supposed to provide, under what terms, how fast, where and in what format.



2.  What equipment, supplies, services, training, etc. that we are supposed to provide to the contractor.


D.  Avoid paying twice:



1.  The contractor is supposed to recruit, establish, train and maintain a workforce (employer-employee relation).



2.  The contract price includes what it includes...

III.  NonPublic Information.

A.  FAR Parts 3, 14, 15, and 24.


B.  Section 4304, National Defense Authorization Act for FY 1996, aka “Clinger-Cohen 


      Act” as implemented by  Federal Acquisition Regulation (FAR) 3.104, 61 Fed. Reg. 


      226, January 2, 1997, effective January 1, 1997 (Procurement Integrity).



1.  RULE:  Shall not knowingly disclose procurement information before the 



     award of the Federal agency procurement contract to which it relates.



     RULE: No one shall knowingly obtain such information before award of the 



     Federal agency procurement to which it pertains.




a.  Applies to:





(1) Present or former officer or employee





(2) Anyone who acted on behalf of the US or advised the US with 





      respect to a Federal agency procurement, and 





(3) Had access to bid or proposal, or source selection information.



2.  Definition -- Procurement information is:




a.  Contractor bid or proposal information (used to be “proprietary 




     information”) --





(1) Cost or pricing data;





(2) Indirect costs and direct labor rates;





(3) Proprietary information;





(4) Information marked by the contractor as “contractor bid or 





      proposal information.”




b.  Source selection information:





(1) Bid prices before bid opening;





(2) Proposed costs or prices;





(3) Source selection plans;





(4) Technical evaluation plans;





(5) Technical evaluations of proposals;





(6) Cost or price evaluations of proposals;





(7) Competitive range determinations;





(8) Rankings of bids, proposals, or competitors;





(9) Reports and evaluations of source selection panels, 

      boards or advisory councils.

(10) Other information marked as “SOURCE SELECTION 





        INFORMATION--See FAR 3.104.” 



3.  Penalties for violation:




a.  Criminal violations under Procurement Integrity:





(1) 5 Years, fines, or both;





(2) If exchanged information for anything of value or trying to get 


 


      or give a competitive advantage.






b.  Civil penalties under Procurement Integrity:





(1)  $50,000 for each violation plus 2X amount of compensation 




    
       offered or received by the agency official;





(2)  $500,000 for each violation plus 2X amount of compensation 





       offered or paid by the offeror or bidder.




c.  Various contract administrative actions are also possible.


C.  Disclosure of confidential information, 18 U.S.C. § 1905.



1.  May not divulge information received in course of employment or official 



     duties.



2.  Information relating to:  trade secrets, processes, operations, style of work,



     statistical data, profits, losses, sources of income of a non-Federal entity.



3.  Penalties:




a.  Fine and/or one year in prison;




b.  Shall be removed from employment.


D. Use of Nonpublic Information, 5 C.F.R. § 2635.703.



1.  May not engage in a financial transaction using nonpublic information



2.  May not allow the use of it for employee’s own private gain or someone else’s



3.  Whether by advice, recommendation, or other unauthorized disclosure.


E.  Contract Restrictions



1.  Contractor provided technical data



2.  Limited rights software


F.  Nonpublic Information and Employees of Support Contractors



1.  Employees of support contractors are not Federal employees



2.  If give contractor employees access to nonpublic information:




a.  It has now been released outside the Government




b.  Contractor employees are not covered by the same laws and regulations 

     as Federal employees -- exceptions


(1) Bribery


(2) Privacy Act



3.  Before give contractor employees access to nonpublic information:




a.  Is purpose within scope of contract?




b.  Is there a need to know or to have access?




c.  Is permission required?





(1) From owner of information?





(2) From contracting officer?




d.  Privacy Act information?




e.  Has contractor promised not to disclose?





(1) In the contract;





(2) By separate agreement (see Enclosure)

III.  Conflicts of Interest.

A.  Actual Conflict of Interests:  18 U.S.C. Sec. 208; 5 C.F.R. Part 


      2635, Subparts D & F.



1.  “An employee is prohibited by criminal statute, 18 U.S.C. 208(a), from participating personally and substantially in an official capacity in any particular matter in which, to his knowledge, he or any person whose interests are imputed to him under this statute has a financial interest, if the particular matter will have a direct and predictable effect on that interest.”



2.  The conflict of interest rules and regulations do not apply to contractor employees even if they should participate in an official Army matter under circumstances that would be a crime for us to participate.



3.  This is a consideration to take into account when tasking services under a contract.

IV.  Appearances of a Conflict of Interests.


A.  5 C.F.R. Part 2635, Subpart E:  Impartiality in Performance of Official Duties.



 “Where an employee knows that a particular matter involving specific parties is likely to have a direct and predictable effect on the financial interest of a member of his household, or knows that a person with whom he has a covered relationship is or represents a party to such matter, and where the employee determines that the circumstances would cause a reasonable person with knowledge of the relevant facts to question his impartiality in the matter, the employee should not participate in the matter unless he has informed the agency designee of the appearance problem and received authorization from the agency designee...”.



1.  Financial Interests of Members of Household:




a.  Not the Financial Interests of Spouse and Minor Children - Already 




     Imputed to the Employee;




b.  Financial Interests of Grown Children, In-Laws, Roommates, etc. Who 




     are Part of Household.




c.  What if Rent a Room to Someone?



2.  Employees have “Covered Relationships” 




a.  With members of their household;




b.  With relatives (close personal relationship);




c.  With persons, organizations, entities where 





(1) They have or seek some business, contractual, financial 





      relationship;





(2) Spouse, parent or dependent child are seeking employment or 





      other financial relationship; 





(3) Employee served as a officer, director, trustee, general partner, 





      agent, attorney,  consultant, contractor or employee within the 





      last year;





(4) Employee is an “active participant”.





(5) Other similar situations, where it looks bad.


B.  Summed up in rules about misuse of official position:

Performance of official duties affecting a private interest.  To ensure that the performance of his official duties does not give rise to an appearance of use of public office for private gain or of giving preferential treatment, an employee who duties would affect the financial interests of a friend, relative or person with whom he is affiliated in a nongovernmental capacity shall comply with any applicable requirements of Sec. 2635.502.


C.  Possible examples of inappropriate appearances:



1.  Federal employee is a good friend with a contractor employee.  (Perhaps)



2.  COTR is friendly with a contractor employee who delivers services under 

     the contract. (It depends)



3.  Branch chief is a good friend with a contractor employee who delivers services 

     under the contract?  (Perhaps)



4.  COTR has an intimate relationship with contractor's site manager?  (Probably)

D.  Resolution of an apparent conflict of interest.



1.  If it looks bad, again, disqualification is not an option.




a.  Employee is disqualified.




b.  Written notice is advisable.



2.  Other options:




(1) Authorization by Agency Designee 




(2) No prior coordination with OGE required.


E.  Appearance standards applicable to contractor employees.



1.  None.

V.  Gifts 


A.  From Outside Sources.



1.  Contractors and their employees are outside sources.




Different set of exceptions than if employees.



2.  No solicitation.


B.  Between Employees.



1.  In some cases, may solicit.



2.  But, not from contractor employees.

VI.  Other Contractor in Federal Workplace Issues.

A.  Contractor employees have their own employer.  Don't interfere with their employer-


      employee relationships.



1.  Don't invite them away from their assigned workplace.



2.  They are not eligible for Federal employee awards.



3.  COTRs do not approve contractor employee leave or other absences.



4.  COTRs do not supervise contractor employees.



5.  Avoid Illegal Personal Services!


B.  The contract defines the relationship between Government and contractor.



1.  Government-furnished property.



2.  Government furnished services.



3.  Government furnished training.



4.  Don't pay twice!

VII.  Summary. 

A.  Acquisition Ethics is important outside the contracting office!


B.  Standards of Ethical Conduct rules apply to your participation in the acquisition 


      process:



1.  Developing requirements;



2.  Recommending sources;



3.  Participation in negotiations and source selection;



4.  Overseeing contractor performance;



5.  Approving deliverables/payments;



6.  Dispute resolution.


C.  When dealing with contractors and their employees:



1.  They are not Federal employees;




a.  Release of information to them is release outside the Government;




b.  Gifts from them are gifts from outside sources;




c.  Be careful of interfering with the contractor's employer-employee 

     relationship and business;

d.  The relationship is Government - Contractor 


a.  Defined by contract;


b.  An arms-length relationship.



2.  They need to be identified as Contractor employees;



3.  Most of the ethics rules don't apply to them.
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CERTIFICATE OF NON-DISCLOSURE

I, ________________________________, an employee and authorized representative of _____________________________________________________________________________________, a contractor providing support services to Headquarters, U.S. Army Materiel Command (hereinafter HQAMC), and likely to have access to nonpublic information (hereinafter RECIPIENT), agrees to and promises the following:


WHEREAS RECIPIENT is engaged in delivering support services to HQAMC under contract; and


WHEREAS It is the intention of HQAMC to protect and prevent access to and disclosure of nonpublic information to anyone other than employees of the United States Government who have a need to know; but


WHEREAS HQAMC acknowledges that RECIPIENT will from time to time have or require access to such nonpublic information in the course of delivering the contract services; and therefore,


WHEREAS RECIPIENT may be given or otherwise have access to nonpublic information while providing such services; and finally,


WHEREAS "nonpublic information" includes such information as proprietary information (e.g., information submitted by a contractor marked as proprietary), advanced procurement information (e.g., future requirements, statements of work, and acquisition strategies), source selection information (e.g., bids before made public, source selection plans, and rankings of proposals), trade secrets and other confidential business information (e.g., confidential business information submitted by a contractor), attorney work product, information protected by the Privacy Act (e.g., social security numbers, home addresses and telephone numbers), and other sensitive information that would not be released by HQAMC under the Freedom of Information Act (e.g., program, planning and budgeting system information);


NOW THEREFORE, RECIPIENT agrees to and promises as follows:



RECIPIENT shall not seek access to nonpublic information beyond what is required for the performance of the support services contract;



RECIPIENT will ensure that his or her status as a contractor employee is known when seeking access to and receiving such nonpublic information from Government employees;



As to any nonpublic information to which RECIPIENT has or is given access, RECIPIENT shall not use or disclose such information for any purpose other than providing the contract support services, and will not use or disclose the information for any personal or other commercial purpose; and



If RECIPIENT becomes aware of any improper release or disclosure of such nonpublic information, RECIPIENT will advise the contracting officer in writing as soon as possible. 


The RECIPIENT agrees to return any nonpublic information given to him or her pursuant to this agreement, including any transcriptions by RECIPIENT of nonpublic information to which RECIPIENT was given access, if not already destroyed, upon RECIPIENT leaving the contract. 

RECIPIENT understands that any unauthorized use, release or disclosure of nonpublic information in violation of this CERTIFICATE will subject the RECIPIENT to administrative, civil or criminal remedies as may be authorized by law.






RECIPIENT:
__________________________________(signature)






PRINTED NAME:  ______________________________________





TITLE:  _______________________________________________





EMPLOYER:  ___________________________________

Ethical principles are important (from Presidential Executive Order):



1.  Must not have financial interests that conflict with official duties;



2.  May not use “inside information” to further any private interest;



3.  No gifts from those doing or trying to do business with agency;



4.  No unauthorized commitments purporting to bind Government;



5.  Must act impartially;



6.  No preferential treatment;



7.  No job hunting with those doing or trying to do business with agency;



8.  Avoid actions that create appearance of violations of above.


B.  Important because:



1.  Public confidence.



2.  Contractor confidence in the integrity of the procurement process.



3.  Avoid protests and other litigation.



4.  Competition.



5.  Principles are enforced by:




a.  Criminal and other statutes;




b.  Regulations.

2.  What does this mean?




a.  If own a stock in a company, disqualified from participating in matters 




     that affect the company, e.g.:.





(1) COR on contract with company;





(2) Supervising CORs on same contract.





(3) Working on a contract requirement for which 





      the company is a logical source.




b.  Fact that employee does not make final decision is not relevant.




c.  Degree of employee’s influence is not relevant.




d.  Employee’s honesty is not relevant.




e.  Disqualified from participating.

3.  Definitions.

a.  Personally and Substantially.  




b.  Particular Matter.  





(1) Includes judicial or other proceeding, application, request for 





      ruling, contract claim, controversy, charge, accusation, 




 
      arrest or any matter that...





(2) Involves deliberation, decision, or action that is focused upon 





      the interests of specific persons, or a discrete and identifiable 





      class of persons.




c.  Direct & Predictable Effect.





(1) Close causal link between action in the official matter and any 





      expected effect of the matter  on the financial interest.





(2) Immediacy of effect is not important.





(3) Degree of effect is not important - unless fits de minimis rule. 





(4) Don’t need to know the amount of the effect.





(5) Chain of causation attenuated = no D & P





(6) Effect contingent on occurrence of events that are speculative, 





      or independent of, and unrelated to the matter = no D & P.




d.  Financial Interests.  





(1) Includes current and contingent ownership, equity, or security 





      interest in real or personal property or business; may include 





      debts.





(2) Includes stocks, bonds, partnership interests, fee and leasehold 





      interests, mineral and other property rights, deeds of trust and 





      liens.





(3) Includes rights to purchase the above, such as stock option or 




     
      commodity future.





(4) Does not include a future interest such as a right as a 





      beneficiary of an estate not yet settled.




e.  Imputed Financial Interests are the interests of the following:





(1) The employee’s spouse an minor children;





(2) The employee’s general partner;





(3) An organization or entity which the employee serves as officer, 





      director, trustee, general partner, or employee;





(4) An organization with whom the employee is negotiating for or 





      has an arrangement concerning prospective employment 


C.  If an employee has a conflict between an official matter and his or her financial 

      interests (or someone  else’s financial interests that are imputed to the employee), 

      how to resolve this conflict?



1.  Disqualification is not an option!  (If the relationship exists, the employee is 

     disqualified!) 



2.  Written notice of disqualification is often advisable.



3.  Options include:




a.  Reassignment;




b.  Change duties;




c.  Divestiture:





(1) May defer taxes with a Certificate of Divestiture. 





(2) Employee requests from OGE thru DAEO.




d.  Individual waiver - 18 U.S.C. § 208(b)(1):  Requires prior coordination 

     with OGE




e.  Regulatory waivers - 18 U.S.C. § 208(b)(2).


E.  Standards Applicable to Contractor Employees:



1.  None!



2.  Need to hold contractors to same high standards as Federal employees.


A.  Statutes:



1.  18 U.S.C. § 201(b) - Bribery



2.  18 U.S.C. § 201(c) - Unlawful Gratuities



3.  18 U.S.C. § 209 - Unlawful Supplementation of Employee Compensation


B.  FAR 3.101-2.


C.  Standards of Ethical Conduct for Employees of the Executive Branch, 5 


      C.F.R. Part 2635 - May not directly or indirectly solicit or accept a gift from a 


      prohibited source or because of employee’s official position.


D.  Four-Step Analysis:



1.  Is it a gift?




a.  Anything of Value.




b.  What it is not is more important





(1) Coffee and donuts during a meeting;





(2) Discount or other benefit offered to






(a) All government employees; or






(b) All uniformed military personnel.





(3) Greeting cards and items of little intrinsic value.





(4) Anything paid for by employee





(5) Contests and raffles open to the general public.



2.  Is the gift:




a.  Coming from a prohibited source?





(1) Seeking official action with agency;





(2) Doing or seeking to do business;





(3) Regulated by the agency; or





(4) Substantially affected by employee’s duties; or





(5) A NFE, a majority of whose members, include the 





      above.




b.  Being given because of the employee's official position?





(1) Not actual position;





(2) But, position as a Federal employee.






c.  Gifts from contractor employees are gifts from outside sources and,




     even if the contractor employee provides the contract services on-site, 




     their gifts will usually be considered to be:





(1) From a prohibited source; and,





(2) Because of official position.



3.  If gift is "prohibited", might there be an exception?




a.  $20/$50 exception.




b.  Personal relationship.




c.  Discounts or other benefit





(1) Reduced membership fees for all Government 





      employees by professional organizations where the 





      only restriction on membership relates to 





      professional qualification;





(2) Offered by a non-prohibited source to a group or class 





      of employees that is not based on type of job, or on 





      higher rank or rate of pay.




d.  Awards or honorary degrees.




e.  Based on outside business or employment relationships.




f.  Widely attended gatherings and other events:





(1) Speaking and similar engagements;





(2) Widely attended gathering






(a) Determination of Agency interest






(2) Attend off duty





(3) Free attendance does not include travel,





      overnight accommodations, or meals taken





      outside the event.




g.  Social invitations





(1) Not a prohibited source





(2) No one else is paying



4.  Even if there's an exception, should you accept?




No!  Not if:




a.  In return for being influenced;




b.  The gift was solicited or coerced;




c.  The number of gifts from the same or different sources are so 




     frequent that it looks like the employee is using public 




     office for private gain;




d.  Some other law restricts - no more special Procurement 




     Integrity rule.




e.  It is never improper to refuse a gift!

VI.  Gifts of Travel and Related Expenses (31 U.S.C. § 1353).

1.  Law permits acceptance of gifts of travel from non-Federal sources:



a.  Meetings and similar events;



b.  Not for the conduct of business.


2.  Requires approval of travel approval authority, to include a conflict of interest analysis:



a.  Who's offering?



b.  Who's the employee?



c.  Relationship?  Issues?



d.  Location and purpose.



e.  Must conclude that acceptance under the circumstances would not cause a 



     reasonable person with knowledge of all the relevant facts to question the 



     integrity of agency programs or operations.


3.  If value exceeds $250, must report to OGE -- public inspection.
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