Joint Ethics Regulation

I.
Overview


A.
JER Chapter Summary



B.
Key Definitions



C.
Key Rules


II.
Lesson Objectives



A.
Be familiar with the subject matter of each chapter in the JER.



B.
Be familiar with some of the key definitions contained in the JER.



C.
Know the rules regarding gifts from outside sources and between employees.



D.
Know the rules regarding travel benefits.



E.
Be familiar with the rules regarding use of government resources.
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IV.
Joint Ethics Regulation (JER)



A.
Overview.  A single, comprehensive regulation covering more than traditional standards of conduct.  Prohibitions and requirements printed in bold italics are general orders and apply to all military members without further implementation.



B.
Joint Ethics Regulation Chapter Summary.




1.
Chapter 1, General Information.  This chapter covers the JER's purpose, contains definitions used throughout the JER, delineates general policy, and assigns specific responsibilities for certain individuals involved in DoD's ethics program.




2.
Chapter 2, Standards of Ethical Conduct.  This chapter contains





5 C.F.R. Part 2635, “Standards of Ethical Conduct for Employees of the Executive Branch.”  It also includes DoD's supplement to those standards, DoD's guidance on gifts, use of Federal government resources, outside employment, and use of military titles by military members, retirees and reservists.




3.
Chapter 3, Activities with Non-Federal Entities.  This chapter contains 





5 C.F.R 2636, “Limitations on Outside Employment and Prohibition of Honoraria; Confidential Reporting of Payments to Charities in Lieu of Honoraria.”  It also provides DoD's guidance on official participation in non-Federal entities and personal participation in non-Federal entities.




4.
Chapter 4, Travel Benefits.  This chapter covers the acceptance of official travel benefits in kind or payment for official travel expenses, DoD's guidance on travel benefits, and procedures and responsibilities concerning travel benefits.




5.
Chapter 5, Conflicts of Interest.  This chapter will contain a reprint of 





5 C.F.R. 2639, “Interpretation of 18 U.S.C. 209,” when available.  This chapter contains a reprint of 5 C.F.R. 2640, “Interpretation of 18 U.S.C. 208.”  This chapter also contains DoD's guidance on 18 U.S.C. 208, and other conflicts of interest laws.




6.
Chapter 6, Political Activities.  This chapter contains 5 C.F.R. 734,





“Political Activities of Federal Employees.”  This chapter covers permitted and prohibited political activities of Federal employees.  This chapter also covers political activities of civilian DoD employees and active duty military members.





Note:  For additional guidance on permitted and prohibited political activities for active duty Air Force members see AFI 51-902, Political Activities By Members Of The United States Air Force, 1 Jan 96.  Additionally, the OGE interim rules on political activities contained in the JER (5 C.F.R. Part 734) were published on 23 Sep 94 and were incorporated in JER section 6-100.  However, the interim rules were modified and issued as a final rule (5 C.F.R. 734, 5 Jul 96).  When using JER section 6-100, which sets out the interim rule, also check the modifications in the final rule.




7.
Chapter 7, Financial and Employment Disclosure.  This chapter contains 5 C.F.R. 2634, “Executive Branch Financial Disclosures, Qualified Trusts, and Certificates of Divestiture for Executive Branch Employees.”  This chapter provides guidance on the Standard Form 278, Public Financial Disclosure Report, the Office of Government Ethics (OGE) Form 450, Confidential Financial Disclosure Report, and the Office of Government Ethics (OGE) Optional Form 450-A, Confidential Certificate of No New Interests.





NOTE:  The forms in the JER are outdated.  You can obtain current forms, if required, from your local Ethics Counselor or from the internet at http://www.usoge.gov/usoge006.html#ogeforms.




8.
Chapter 8, Seeking Other Employment.  This chapter  begins by cross-referencing to the Standards of Ethical Conduct for employees of the executive branch reprinted in JER 2-100, before covering conflict of interest (18 U.S.C. 208), procurement integrity (41 U.S.C. 423 (b)), reporting employment contracts and DoD's guidance on appearances and waivers.




9.
Chapter 9, Post-Government Service Employment.  This chapter contains 5 C.F.R. 2637, “ Regulations Concerning Post-Employment Conflict of Interest” and 5 C.F.R. 2641, “Post-Employment Conflict of Interest Restrictions.”  This chapter then covers OGE's guidance on 18 U.S.C. 207, DoD's guidance on 18 U.S.C. 207, post-employment counseling and advice, restrictions resulting from procurement activities and 41 U.S.C. 423, restrictions on retired military members, restrictions on former senior appointees, and restrictions on dealing with current or former DoD employees.




10.
Chapter 10, Enforcement.  This chapter discusses enforcement penalties, reporting procedures, and administrative enforcement procedures for ethics violations.




11.
Chapter 11, Training.  This chapter contains Subpart G, 5 C.F.R. 2638, “Executive Agency Ethics Training Programs.”  This chapter also contains DoD guidance, procedures, and responsibilities for initial and annual ethics training.




12.
Chapter 12, Ethical Conduct.  This chapter contains Executive Order 12674, "Principles of Ethical Conduct for Government Officers and Employees," and Executive Order 12834, "Ethics Commitment by Executive Branch Appointees."



C.
JER appendices:




1.
Appendix A, Digest of Laws, covers DoD specific statutes and other laws related to standards of ethical conduct.




2.
Appendix B, Procurement Integrity, contains an outdated FAR provision.  The current guidance on procurement integrity is found in the FAR Part 3.104.




3.
Appendix C contains selected forms, SF 278, Public Financial Disclosure Report; OGE 450, Confidential Financial Disclosure Report; OGE Form 201, Request to Inspect or Receive copies of SF 278, Financial Disclosure Report; OGE Form 202, Notification of Conflict of Interest Referral; OGE Form 203, Senior Appointee Pledge; OGE Form 204, Trade Negotiator Pledge; and OGE Optional Form 450-A, Confidential Certificate of No New Interests.




4.
Appendix D, 18 U.S.C. 208 Waivers, outline DoD and each service's implementation of the Section 208 waiver.


V.
Key Definitions



A.
DoD Employee (JER 1-211):




1.
Any DoD civilian officer or employee (including special Government employees) of any DoD component (including any nonappropriated fund activity).




2.
Any active duty Regular or Reserve military officer, including warrant officers.




3.
Any active duty enlisted member of the Army, Navy, Air Force, or Marine Corps.




4.
Any Reserve or National Guard member on active duty under orders issued pursuant to Title 10, United States Code.




5.
Any Reserve or National Guard member while performing official duties or functions under Title 10 or 32, or while engaged in any activity related to the performance of such duties, including any time the member uses his Reserve or National Guard title or position.  Note:  Change 3 of the JER limited JER applicability. For example, National Guard members serving in Title 32 capacity are NOT subject to Federal prosecution for Federal public integrity violations, although they may be subject to state enforcement.



B.
Designated Agency Ethics Official (DAEO) (JER 1-209):  A DoD employee appointed, in writing, by the Head of the DoD Agency who is responsible for the implementation and administration of the component's ethics program.



C.
Ethics Counselor (EC) (JER 1-214):  A DoD employee appointed, in writing, to generally assist in implementing and administering the command's or organization's ethics program and to provide ethics advice to DoD employees in accordance with the JER.




1.
Communications to an EC are not protected by any attorney-client privilege, while communications received in a legal assistance capacity usually are.  Attorneys who serve as ECs must advise individuals being counseled as to the status of that privilege prior to any communications.




2.
ECs advise and assist on issues, such as:





a.
acceptance of gifts and gratuities;





b.
business visitors (e.g., product demonstrations and capabilities 






briefings);





c.
ethics training;





d.
participation in or dealings with private and professional 






associations;





e.
review of public (SF 278) and confidential (OGE Form 450) financial disclosure reports, and resolving conflicts of interests;





f.
post-Government employment restrictions; and





g.
use of Government resources and time.




3.
EC's advice generally precludes disciplinary action against an employee who follows EC's advice (5 C.F.R. 2635.107(b)).



D.
Agency Designee (JER 1-202):  The first supervisor who is a commissioned military officer or a civilian above GS/GM-11 in the chain of command or supervision of the DoD employee concerned.  Except in remote locations, the Agency designee may act only after consultation with his local Ethics Counselor.  For any military officer in grade O-7 or above who is in command and any civilian Presidential appointee confirmed by the Senate, the Agency Designee is his Ethics Counselor.


VI.
Key Rules



A.
Gifts from Outside Sources (JER, Chapter 2).




1.
Basic punitive prohibition on gifts from outside sources.  A DoD employee shall not solicit or accept a gift:





a.
from a prohibited source (e.g., someone who does business or seeks to do business with the Air Force); or





b.
given because of the employee's official position.




2.
Practical Approach.  Use three questions for analysis:





a.
Is the item actually a gift?  The term "gift" includes almost everything of monetary value, but NOT these (exemptions):






1.
coffee, donuts, and similar modest items of food and refreshments when offered other than as part of a meal;






2.
greeting cards and most plaques, certificates and trophies;






3.
rewards and prizes in contests open to the public;






4.
commercial discounts available to the general public or to all government or military personnel;






5.
commercial loans, and pensions and similar benefits;






6.
anything paid for by the government, secured by the government under government contract, or accepted by the government in accordance with a statute; and






7.
anything for which the employee pays market value.





b.
If the item is a gift, does an exception apply?  Common exceptions which an employee may accept:






1.
unsolicited gifts with a market value of $20 or less per occasion, so long as the total value of all gifts received from a single source during a year does not exceed $50;






2.
gifts based on an outside relationship, such as a family relationship or personal friendship;






3.
discounts and similar benefits offered to groups in which memberships is not related to government employment (or "government discounts" where the same offer is broadly available to the public through similar groups), and certain benefits offered by professional associations or by persons who are not prohibited sources:






4.
legitimate awards that are part of a regular and established program of recognition for meritorious public service;






5.
gifts resulting from the outside business activities of employees and their spouses;






6.
free attendance (not travel or lodging) provided by the sponsor of a widely-attended gathering, speaking engagement, or other event where the agency has determined it is in its best interest to attend the event;






7.
food, refreshments, and entertainment at certain social events extended by persons who are not prohibited sources, where no one is charged a fee to attend the event;






8.
unsolicited gifts of free attendance for DoD employees (and spouses) at events sponsored by state or local governments or non-profit, tax exempt civic organizations, where the agency has determined it is in its community relations interests to attend the event (JER 2-202a); and






9.
certain educational scholarships or grants for DoD employees and dependents (JER 2-202b).





c.
Would the exception undermine government integrity?






Even if a gift is covered by one of the exceptions, do not accept it if it will undermine government integrity.






1.
Cannot use official position to solicit a gift or force someone to give a gift.






2.
Any gift is illegal if it is in exchange for an official action.






3.
Some gifts may be prohibited by other statutes.






4.
Finally, gifts may not be accepted so frequently that anyone would question whether influence is being bought.  For example, a federal building manager cannot accept a free sandwich every week from a lunch counter operating in the building.




3.
Handling Improper Gifts (5 C.F.R. 2635.205).  When an employee 





cannot accept a gift:





a.
First and foremost, if possible, refuse the offer of an improper gift.






Diplomatically explain that Federal employees may not accept 






certain gifts.





b.
The employee should pay the donor its market value; or





c.
If the gift is a tangible item, the employee may instead return the 






gift.





d.
Subject to approval, perishable items may be donated to charity, 






shared with the office, or destroyed.





e.    Gifts to the government.  (10 U.S.C. 2601 and 2608)




4.
Gifts from Foreign Governments.  (U.S. Const. art 1, sec. 9, cl. 8; 





5 U.S.C. 7342, JER 2-300, and AFI 51-901, Gifts From Foreign 





Governments, 1 Sep 97).





a.
Whenever possible DoD employees shall decline gifts from a foreign government.  





b.    Gifts from foreign governments may be accepted to avoid embarrassing or giving offense to the donor.





       1.  Can accept a "gift of minimal value" (i.e., one having a retail value in the United States not in excess of $260 at the time of acceptance.






2.  "Minimal value" is based on the consumer price index, will increase every three years).





c.
Gifts valued above "minimal value" can only be accepted on behalf






of the U.S.





d.
Aggregate the value of gifts from different officials during the same 






presentation.





e.
Gifts from spouses of foreign officials are deemed gifts from the 






foreign official.





f.
gifts to employee’s spouses are deemed gifts to the employee.





g.
gifts received at separate presentations are separate gifts -- their 






values are not aggregated (even if from the same official and on the 






same day).





h.
when more than one gift is given at a single presentation, the 






employee may retain only those with an aggregate value of less than 






"minimal value."  The remainder (valued over “minimal value") 






may not be kept by the employee.



B.
Gifts in the Workplace Between Employees (JER, Chapter 2).




1.
General Punitive Provisions.  An employee shall not:





a.
give a gift or solicit a contribution for a gift for an official superior (i.e., supervisor or those in supervisory chain); or





b.
accept a gift from a lower-paid employee, unless the donor and recipient are personal friends who are not in a superior-subordinate relationship.




2.
Exceptions





a.
Gifts may be given on an occasional basis, including traditional gift giving occasions, such as birthdays and holidays.






1.
This includes minor contributions of food which will be consumed at the office, meals at someone's home (of a type and value customarily provided to personal friends), and customary gifts, such as a bottle of wine brought when invited to another's home.






2.
This also includes infrequent gifts having a value of less than $10 on appropriate occasions, such as Christmas or birthdays.  Such gifts may not become "routine."





b.
A subordinate may give or donate toward a gift to a superior on special, infrequent occasions, such as marriage, PCS or retirement.






1.
Ordinarily, a DoD employee may not accept a gift under this exception if the gift exceeds $300.00 and the employee has reason to know that any member of the donating group is a subordinate. However, on 3 Jan 97, the Deputy Secretary of Defense approved a change to the JER (section 2-203a(3)) that permits groups of employees to give a gift to a superior that exceeds $300.00 if the gift:







a.
Is appropriate for the occasion;







b.
Is given on a special, infrequent occasion that terminates 








the subordinate-superior relationship, such as retirement,




resignation, or permanent transfer; and







c.
Is uniquely linked to the departing employee's position or 








tour of duty and commemorate the same.






2.
Employee cannot solicit more than $10 from another employee for a group gift to the contributing employee's superior (JER 2-203b).






3.
Solicitations for gifts to a superior must be completely voluntary.  Solicited individual may decline to contribute.






4.
To avoid improper pressure, no one should keep a list of contributors, and preferably, the collection should be handled by someone junior in the organization.



C.
Official Travel.




1.
Air Travel.





a.
First Class.  On official business, use coach, unless:






1.
No other reasonably available accommodations exist.






2.
Travel by a disabled employee whose condition necessitates first-class travel.






3.
Exceptional security circumstances.





b.
Report all purchased first-class travel to GSA within 60 days of the end of each fiscal year.





c.
Premium class (other than first class, such as business class) may be used if:






1.
Regularly scheduled flights along the required route only provide premium-class seats.






2.
No space is available in coach, and travel is urgent and cannot be postponed.






3.
Travel involves an employee with a disability substantiated in writing by competent medical authority.  An attendant may accompany him/her in premium class, if necessary.






4.
Security purposes or exceptional circumstances exist.






5.
Travel on a foreign flag carrier has been approved and the sanitation or health standards in coach are inadequate.






6.
Travel costs are paid by a non-Federal source.  Payments from a non-Federal source may not be used for first-class travel, only coach or premium class.






7.
Overall savings to the government would result, such as avoidance of additional subsistence costs, overtime, or lost productive time incurred while waiting for available coach seats.






8.
Travel which is in excess of 14 hours and begins/ends in a foreign country is now only authorized premium upgrade in limited circumstances.




2.
Incidental Travel Benefits (JER, Chapter 4, Section 2).





a.
Federal Government Property.  Anything that a DoD employee receives as a result of official travel belongs to the Federal Government unless it falls under a gift exception (5 C.F.R. Part 2635, Subpart B, and JER Chapter 2).





b.
Frequent Traveler Benefits (JER 4-201).






1.
Frequent flyer mileage credits earned on official travel belong to the Federal Government and may only be used on subsequent official travel.  First consider using them for free tickets, although they may also be used for upgrades (airline, rental car, or hotel).







a.
Frequent flyer benefits may be used for upgrade to premium class or clipper/business class, but NOT to first class.







b.
If there is no premium class, then they may not be used for airline seats upgrades at all.






2.
When personal and official miles have been commingled in the same account, all miles belong to the Federal Government and may only be used for official travel.





c.
Awards and prizes (merchandise) from travel services on official travel belong to the Federal Government.





d.
On-the-spot upgrades (JER 4-202).  May be accepted






if they meet the gift exceptions.






1.
May accept if generally available to the public, all Federal employees, or all military members.






2.
Do not accept if offered because of traveler's rank or official







position.






3.
Should not accept while traveling in uniform.





e.
Cash or credit rebates from personal credit cards used on official travel are not the property of the Federal Government and may be accepted (Comp Gen. B-236219, Matter:  Use of Discover Charge Cards, May 4, 1990).





f.
Getting "bumped" on official travel.






1.
Benefits, such as free tickets, as a result of being involuntarily bumped from an overbooked flight on official travel belong to the Government (traveler remains on Government time).






2.
Benefits as a result of voluntarily relinquishing a seat on an overbooked flight belong to the traveler and can be used on personal travel.  The traveler is on his own time and may not give up the seat if it would interfere with mission accomplishment.



D.
Use of Government Resources (See also AFI 33-129, Transmission of Information via the Internet, 1 Jan 97, and AFI 33-119, Electronic Mail (E-Mail) Management and Use, 1 Mar 97).




1.
Official Use.  Punitive provision, restricting use of communications systems  (telephones, facsimile machines, electronic mail, internet systems, etc.) for official uses only -- with exceptions.  (JER 2-301).





a.
Official use may include deployed employee's use to enhance morale and welfare.  This requires theater commander's approval.





b.
Permits Agency designee to authorize personal (non-official) use, 






only IF:






1.
there is no adverse effect on duty performance;






2.
the duration and frequency are reasonable (if possible while off duty ‑‑ during breaks or after normal work hours);






3.
a legitimate public interest is served (keeping employees at their desks; education/familiarization with communication systems; enhancing professional skills; job search in response to downsizing);






4.
use does not reflect adversely on DoD (no pornography, gambling, chain letters, advertising, soliciting, or selling (unless on authorized bulletin boards), etc.);






5.
use does not overburden Government communication systems; 







and






6.
use creates no significant additional cost to DoD (no long distance charges to the Government).




2.
Monitoring Use.  Employees' use serves as consent to monitoring of any type of use, including incidental and personal uses, whether authorized or not.




3.
Other Use.  Agency Designees may permit employees limited use of items, such as typewriter, calculators, libraries, and other similar resources and facilities, if:





a.
use does not reflect adversely on duty performance;





b.
use is of reasonable duration and made during personal time;





c.
use serves a legitimate public interest (supports local charities or community volunteers, enhances professional skills, or job search relative to downsizing, etc.);





d.
use does not reflect adversely on DoD; and





e.
use creates no significant additional DoD cost.




4.
Employee Support.  Employees (such as secretaries, clerks, and military aides) may not be used to support the unofficial activity of another DoD employee in support of non-Federal entities.  (JER 3-305).

VII.  Resources (easier to access through webFLITE)

A.  US Office of Government Ethics, www.usoge.gov/
B.  Directorate of Ethics and Fraud Remedies, www.afmc.wpafb.af.mil/organizations/HQ-AFMC/JA/lojaf

C.  Ethicslink, DOD Standards of Conduct Office, www.defenselink.mil/dodgc/defense-ethics

D.  HQ General Law Division, www.aflasa.jag.af.mil/groups/air_force/general_law
VIII.  Summary/Questions
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