WILL DRAFTING

Outline of Instruction

I.
OBJECTIVES OF WILL DRAFTING AND ESTATE PLANNING.

A.
Definition.

Estate planning should permit the client to use and enjoy his property during his lifetime and to pass the property to his chosen beneficiaries in the manner he wishes with the least shrinkage in value.

B.
Principles.

1.
Every client has an estate plan. However without a will and coordination of other forms of ownership one cannot guarantee the‑proper disposition.

2.
An unplanned estate is not what the client wants. Cannot depend upon intestate distribution, laws can change, but more likely client will relocate to state with different law.

II.
INTERVIEW.

A.
Use a Comprehensive Questionnaire or Checklist.

1.
Learn the client's basic plan and intent. Large percentage of malpractice cases arise from failure of drafter to carry out client's intent.

2.
Learn client's family data.

3.
Must learn financial data and assets.

4.
Must learn other agreements or contractual relationships that may bind estate.

5. Must learn debts that will effect estate.

6.
Must determine domicile, or venue for probate.


B.
Questions Should be Simple, Don't be Afraid of Being Repetitive.


C.
Use Questionnaire as an Interview Guide, Go Over Important Items with Client to Determine Understanding and Intent.

III.
IDENTIFY FAMILY

A.
Client Presently Married?

1.
Antenuptial agreement? Obtain and review.

2.
Possible right of election problems.


3.
Marital deduction.

4.
Spouse's age, incapacity or infirmities.



5.
Spouse’s citizenship

B.
Divorced or Separated?

1.
Divorce/ separation decrees and/ or agreements. You must obtain all of them and review carefully.

a.
Continuing alimony/ maintenance/ support obligations after death.

b.
Property distribution provisions.

c.
Indemnification or hold harmless agreements as to debts of previous marriage.

2.
Separated ‑ still have right of election.

If separation agreement, does it contain a waiver of right of election?

3.
Check state statutes as to ramifications.

C.
Children.

1.
Number and ages.

2.
Adopted, step, illegitimate.  

3.
Issue of deceased children.

4.
Spouse of deceased child.

5.
If minors guardian choices.

6. Incapacity, infirmity, handicapped.

D.
Pretermitted Heirs.

1.
Children ‑ Normally protected by statute

2.
Spouse ‑ Intestate share under will Plus nonprobate property.

IV.
IDENTIFY ASSETS.

A.
Probate vs. Nonprobate.

1. Probate ‑ those in the client's name alone, with no contractual beneficiary designation, that would pass by intestacy if not for a will.

a.
Tenants in common

2.
Nonprobate ‑ those that will pass due to a beneficiary designation of some sort, or by contract.

a.
Tenants by the entireties – only realty? Favored by state?

b.
Jointly owned property with right of survivorship (JTWROS) ‑ bank accounts, realty, stocks, etc.  Do not assume survivorship

c.
Totten trusts ‑ "in trust for" bank. accounts that pass to beneficiary.

d.
Insurance ‑ to beneficiary.

e.
Employee benefits, IRAs, pensions that pass to beneficiaries.


f.
Property in Revocable/Irrevocable Inter Vivos Trusts

3.
Discuss each asset

a.
Tangible vs. Intangible

b.
Clients may not understand the significance of certain joint assets and that their will does not control.

c.
Joint accounts opened for a convenience, rather than using an attorney‑in‑fact. Client doesn't realize will pass on death to joint owner.

d.
Certain states have different types of joint accounts, i.e. , N.Y. create a gift of the one‑half interest.

B.
Business Interests.

1.
Owned outright?

2.
Partnership or shareholders cross purchase agreements?

C.
Miscellaneous Personalty.

1.
Items of great value ‑ art, jewelry.

2.
Collections.

3.
Motor vehicles.

D.
Encumbered Property‑ Note specific property that is encumbered by mortgages or liens.

E.
If You Have any Questions or Doubts ‑

1.
As to form of ownership of an asset ‑have the client bring the documents, etc., to the office.

2.
As to the value ‑ advise the client to have an appraisal made.

V.
IDENTIFY DEBTS.

A.
Must Look at Debts as well as Assets.

1.
To determine liquidity of funds for family use.

2.
To determine whether bequests will abate due to payment of debts.

3.
To determine whether to provide for exoneration.

VI.
IDENTIFY TAX PROBLEMS.

A. Over exempt amount - potential Federal Estate Tax.

1.
For Decedents Dying                                                         

and Gifts Made In:

Effective Exemption

1998




$625,000

1999
   



 650,000

2000‑2001
   


 675,000

2002‑2003
   


 700,000

2004
   



 850,000



     2005



      950,000




      2006 and after


     1,000,000

2.
Do estate planning for tax savings or refer to an attorney who will.

3.
Be careful of value of all assets, especially those that could have appreciated greatly ‑ realty, etc. should have current appraisals. DON'T guess.

B.
State Estate Tax ‑ Varies greatly, and possible to be taxed by more than one jurisdiction.

VII.
DRAFTING DISPOSITIVE PROVISIONS.

A.
Ademption vs. Abatement.

1.
Ademption ‑ a legacy is said to adeem when the testator sells or disposes of it during lifetime; occurs with specific or demonstrative legacies.

Malpractice tip: T draws will leaving realty to A; after will drawn attorney draftsman represents T in sale of realty, then T dies. Court held the devise to A adeemed. ‑Court held attorney liable in malpractice for not advising T of ademption , and thwarting T Is intent. Held that beneficiary T could maintain action. Schreiner v. Scoville, No. 86‑521 (slip opinion), Iowa, 1987.

2.
Abatement ‑ a legacy is said to abate when it must go to the payment of estate debts or costs. Usually a tiered plan as to priorities by statute (12 states do not have) usual plan:

a.
property outside will used first;

b.
residue second;

c.
general legacies third; and

d.
specific legacies last

note: some states also prioritize by the relationship of ‑the recipient, i.e., spouse, etc.

B.
Types of Legacies (Gifts).

1.
Bequest ‑ gift  of tangible or intangible personal property. UPC all devises

2.
Devise ‑ gift of real estate.

a. Be careful of creating life estates in realty as it will present special drafting problems; obligation of life tenant for taxes, insurance, structural repairs, expenses, liability for waste or other deterioration and as to who is entitled to income if rented. Mortgage:  Life tenant bears interest expense, remainderman bears principal.

Query ‑what to do with realty if life tenant ‑becomes incompetent?

b.
Realty in more than one state will result in ancillary probate proceedings.

c.
Malpractice tip: A devise of "all my real estate" may not pass title to a, co‑op (shares of stock are personalty). Question intent and spell it out. With a co‑op make sure proprietary lease follows shares, and examine the lease and by‑laws f or restrictions, etc.

C.
Types of Bequest/Devise.

1.
Specific.

a.
Specifically described property given to a described recipient ‑ "my 1957 Chevy to Fred: ‑ "my real property, )mown as  and located at 56 Murgathroid Avenue, Whistlestop, WY to Bob."

b.
Usually title vests in legatee/devisee as of date of death (subject to probate).

c
Fiduciary commissions may not be calculated on value of specific dispositions.

d.
Any insurance proceeds due to the specific property go to recipient.

e.
Can cause litigation as to intent testator trades 1957 Chevy for a 1955 DeSoto owns DeSoto at death. Does DeSoto replace Chevy, or did gift adeem? Testator sells item, it adeems, but what was intent ‑ to give Fred the car,, or to give Fred something of value? Question client carefully, if to just give something of value use a cash bequest.

f.
Specific devisee is entitled to the income and pays the costs of the realty from date of death.

g.
Is the specific property subject to any encumbrances or liens, and if so does the Testator want them to follow the property, or to have them paid by the estate and the property to pass free and clear (exoneration)? States may vary on case law/statute as always spell it out.

2.
Demonstrative.

a.
A sum paid from a specified fund ‑ give Fred $100 to be paid from the sale of my 1957 Chevy."

b.
Have same problem with ademption.

3.
General.

a.
No designation of specific property or fund, paid from general funds of estate. 

b.
Usually a stated sum of money, but could also be a gift of securities.

c.
Abatement problem.

4.
Residuary.

a.
The residue is the balance of the probate estate after payment of administration costs, debts, taxes, specific, demonstrative and general legacies.

b. Even if the entire estate appears to be disposed of by other types of bequests/devises always include a residuary clause to avoid intestacy as to omitted or after acquired assets.

c.
Use percentages rather than amounts

d.
Abatement problem.

D.
Tangible Personal Property.

1.
Refer to letter giving instructions as to the distribution of personal property. Permitted in 22 states, however, due to the transient nature of military families don't rely on this, spell it out in will.

2.
Exoneration?  Pay off loan?

3.
If not clear can give rise to litigation "the contents of my  house," exactly what are contents? "Household effects" has been held to include a motor boat.

4.
Ejusdem Generis rule‑of construction ‑general words follow specific, the specific govern.  "I give my rings, bracelets and jewelry" held that jewelry as used in this bequest ‑passed only rings and bracelets.

5.
Try to dispose of, by specific bequests, and not go to residue if there is a residuary trust, only causes problems for executor ‑ either sell or hold  as non‑income producing property.

6.
If held in the ‑residue and distributed later may have unexpected income taxes to recipients by passing estate income to them.

7.
Certain items of family or sentimental value to be held by trustee /executor until children of age. Be sure to relieve fiduciary from liability should value drastically decrease.

8.
Divide equally among children or another class., Must designate someone to make a binding distribution, usually executor. But watch if executor is member of the class.

9.
Easiest is to specifically bequeath or sell and add cash to residue.

10.
Beware of State "exempt property" statutes in making specific bequests.

VIII. USUAL CONTINGENCIES.

A.
Simultaneous Death.

1.
Almost all states have enacted Uniform Simultaneous Death Act, except Alaska, Louisiana, Montana and Ohio. Testator presumed to survive beneficiary; same principle with joint, tenants by entirety, insurance, etc.

2.
Don't only use simultaneous death language, also provide for beneficiary predeceasing.

3.
In some estate plans you may want to reverse the simultaneous death presumption in order to balance the value of the estates. You may want the "poorer* spouse to always survive the "wealthier" spouse to take advantage of estate planning tax saving devices.

4. Don't create a "loop" by not providing specifically for the spouse

predeceasing or simuItaneous death . 

B.
Common Disaster.

1 .
Remember that a common disaster is not the same thing as simultaneous death. A common disaster clause may divest a beneficiary if beneficiary dies after the testator as a result of injuries arising from the common disaster.

2.
Think about limiting the time; i.e., if A fails to survive me by 30 days, 6 months, etc.

3. Always be careful. Example

“to A provided she survives me and we do not both die as the result of a common disaster or within 60 days from the date thereof, then to B." 

A died within 60 days, but not as the result of a common disaster. Court interpreted "thereof " to be the date of the nonexistent common disaster, and property vested in A, not B. What was the intent? (1979 OK case)

C.
Antilapse Provisions.

1.
Most‑states have antilapse statutes which will protect the issue of a deceased related beneficiary, the degree of relationship varies with the state, almost always children, sometimes parents and siblings. The gift will not then automatically lapse and become part of the residuary estate.

2.
If the beneficiary is not within the degree of relationship the gift will lapse and become part of the residue.

3.
CAUTION  Some states provide that the lapse of a gift of a portion of the residue will result in intestacy as to that‑gift.

4.
Always determine the client's long range plan and specifically provide for gifts over in the event any beneficiary predecease.

D. Division among legatees/devisees.

1. Per capita  “By the heads”   A  disposition or distribution of property is per capita when it is made to persons, each of whom is to take in his own right an equal portion of such property.  “share and share alike”; “only to the survivors of them”, However watch “issue per capita” which could result in a parent and a child receiving equal shares while parent is alive.  Many clients “pick” per capita without realizing the drastic effect it might have on their grandchildren.  Suggestion:

“In equal shares to my children, or to the survivors of them.  It is my intent that should there be any grandchildren or other issue of one of my children who fails to survive me, those grandchildren or issue shall not share in any way in my estate”

Reading this often has the effect of a change of mind!

2. Per Stirpes   "By the roots"  A  per  stirpes  disposition  or  distribution  of property is made to persons who take as issue of a deceased  ancestor in  the  following manner:

The  property so passing is divided into as many equal shares as there are (i) surviving issue  in  the  generation  nearest  to  the  deceased ancestor  which  contains  one or more surviving issue and (ii) deceased issue in the same generation who left  surviving  issue,  if  any.  Each surviving  member in such nearest generation is allocated one share. The share of a deceased issue in such nearest generation who left surviving issue shall be distributed in the same manner to such issue.


Also “By right of representation”

“To my children who survive me, per stirpes”  will result in a per capita distribution because the condition is surviving; contrast “to my issue, per stirpes”

Suggestion:

“In equal shares to my children who survive me, and to the issue of those of my children who fail to survive me, per stirpes”

3. Per Capita at each generation:  A disposition or distribution of property made in the following manner to persons who  take  as  issue  of  a  deceased ancestor:

The  property so passing is divided into as many equal shares as there are (i) surviving issue in the generation nearest to the deceased ancestor which contains one or more surviving issue and (ii) deceased issue in the same generation who left surviving  issue,  if  any.  Each surviving  member in such nearest generation is allocated one share. The remaining shares, if any, are combined and  then divided in the same manner among the surviving issue of the  deceased  issue as if the surviving issue who are allocated a share had predeceased the decedent,without issue.

E.
Charities.

1.
Check for exact name and whether on IRS list of qualified charities.

2.
Provide gift over if not ‑in existence, loss of IRS qualification., or purpose.

3.
Cy Pres ‑ as close as possible.

F.
Conditional Gifts.

1.
Gift based upon a condition, i.e., "to A for tuition provided she is accepted in law school before her 25 year."

2.
Prior or Subsequent

3.
CAUTION: Many conditions that interest client are void as against public policy.

4.
Don I t use precatory language if its a true condition.

IX.
PROVISIONS FOR MINORS.

A.
Guardians.

1.
Guardian of the person: Should always be named in the event both parents die. Even useful if one parent still alive, but divorced, will set out custodial parents reasons for not wanting other parent to be guardian,, however should touch on fitness. Courts need not follow wishes, test is best interest of child. Should advise proposed guardian.

2.
Guardian of the property. Does not have to be other natural parent. Not a very satisfactory method to handle child's assets.

a.
Assets vest in child, therefore split into shares for each.

b.
May require a petition to the court each time guardian needs to withdraw/spend monies.

c. Terminates and child receives share at majority, 18 in most states.

Suggestion:

“I appoint G to be the Guardian of the person and property of any children of mine who have not attained the age of majority, as I believe it to be in the best interests of my children.  [Think about inserting other information, i.e., the children have bonded with G, my sister and have strong ties to her children; the children have never snet any time with their father, etc etc] If G shall fail or cease to act as Guardian, I appoint G2 as Guardian.  Said Guardian [may] shall act as Guardian of any property passing to my children [insert names of children from former relationship/marriage if this is a case where now remarried with children of present marriage] under this will even if my chil​dren at any time may be living with [their father] my former husband.  No Guardian shall be required to file or furnish any bond, surety or other security in any jurisdiction.  If my Trustee or any trust hereunder is the beneficiary of any life insurance policy, my Trustee shall be entitled to the insurance proceeds rather than my Guardian. [It is my direction that {insert name of father} have no control nor management of any assets passing to my children X and Y by reason of my death, whether or not passing under this will.]”
(Modification of DL wills guardian provision)
B.
Uniform Gifts/Transfers to Minors Act (UGMA/UTMA). Some disadvantages:

1.
Must split assets into shares for each child.

2.
Terminates and child receives share at majority, 18 in most states.

3.
Less control and accountability than trusts.

C.
Donee Of a Power/Power in Trust. Provide that executor holds and manages property until a certain age:

1.
Property vests in child.

2.
Assets split into shares for each child.

D.
Testamentary Trusts.

1.
Elements.

a.
Settlor, Creator, Grantor:
the testator.

b.
Trustee:  legal title; the money manager.

c.
Beneficiary: 
equitable title,  the recipient.

d.
Corpus: the value of assets in trust.

e.
Income.

Duration: beware of rule against perpetuities, use a saving clause, i.e., "any trust must terminate not later than 21 years after the death of the youngest beneficiary alive at my death."

2.
Usually a contingent trust., comes into being should spouse predecease. Can be a family trust for the spouse and children. Used in second marriages when children of first marriage, or when necessary to have someone other than spouse manage the assets.

3.
Separate trust for each child. Under this method upon death divide assets among number of children, and each child Is share into a trust provided the child is under a certain age, i.e. , 21, 25, etc. As each child reaches that age their respective trust share is distributed to them. Has certain disadvantages:

a..
Better suited to larger estates, where the share of ‑.each child will be enough to take care of possible expenses; tuition, medical, etc.

b.
Cannot draw upon the share of one child to use for another.

c.
Separate trust administration and accounting.

4.
Pooled asset/Unitary trust. All assets held in one trust and drawn upon for the benefit of all children, with no proportionate scheme required,. Payments for the benefit of the child dependent  upon need or ability only, therefore closer to what the parent would do if alive. Trust distributed to all children when youngest reaches a certain age. Disadvantages:

a.
Children not treated equally.

b.
Older children may receive nothing.

X.
DRAFTING ADMINISTRATIVE PROVISIONS.

A.
Fiduciaries.

1.
Designation.

a.
Institutional:
Benefits are experience, perpetual.

Drawbacks are sometimes
higher commissions,
impersonal, size of estate.

b.
Individuals: Exercise care in choosing. Must be intelligent, trustworthy and have some business sense.

2.
Alternates.

a.
Always provide for alternate or successor fiduciaries if possible, or court will chose. When you have co‑fiduciaries can provide that survivor chooses successor co-fiduciary.

b.
When drafting use all possible contingencies, i.e., death, incapacity, unwillingness to act, resignation, etc.

d. Residence. Some states have requirements that the fiduciary be a resident. Selection by nominated fiduciary in will.

“In the event A does not qualify as executor of my estate due to his

 lack of residency in the state where this will is probated, then A shall

 have the power to nominate such executor.”

4.
Compensation.

a.
Statutory commissions or some other scheme.
Cannot require a fiduciary to act for less than statutory commissions, must then provide for an alternate.  Institutional fiduciaries may require a higher 

rate of compensation.

b.
Bequest in lieu of commissions.

c.
Bequest in addition to Commissions.

d.
Bequest payable only upon executor qualifying is 'gift; payable upon completion of duties is compensation and income taxable.

5.
Powers.

a.
Spell out, not all states have fiduciary powers enumerated in

statute.  In DL you may want to delete the reference to specific state statutes.

b. Investments, broad or restricted – who is fiduciary?

“….I limit the assets in which my trustee may invest to obligations of the United States Government and/or accounts ininstitutions that are insured by the Federal Deposit Insurance Corporation”

c.
Power to remove assets or trust situs from state.

d.
Avoid precatory language. In some states, a "wish" directed to an executor is mandatory.

e.
Removal ‑ If deem necessary provide for occasions to remove.

B.
Tax Apportionment.

1.
22 states' have statutes dealing with the apportionment of, estate taxes, usually apportioned by amount. E.g., Pennsylvania provides that residue will pay.

2.
Exercise great; care ‑ tax clauses are difficult to draft‑and must be "clear and unambiguous" or susceptible to only one construction.

3.
in basic estate plan usually better to have estate tax apportioned among all who take, probate and nonprobate, by the taxable amount they receive, and not have all taxes paid by residue. (Be careful with specific bequests when testator wants recipient to receive exact amount or the property with no deduction.) In DL Wills must select out of a basic will by selecting the highest value of an estate (regardless of its actual value) in order to see all the options and reach the apportionment choice.

4.
Having marital or charitable property, usually the residue, pay the tax can have drastic effects, and in some cases can more than double the effective tax rate.

5.
Do not use boilerplate without reading and understanding.

C.
Payment of Debts.

1.
Do not direct payment of all "just" debts.

a.
Payments of debts as they become due.

b.
Power to extend and/or renew indebtedness.

D.
No Contest "IN TERROREM" Clauses.

1.
Generally valid and enforceable, good drafting to provide for a gift over.

2.
Some states provide that the clause is not operable if there is reasonable cause for the will contest, or brought in "good faith with probable cause."

E.
Choice of Law.

1.
Validity of execution
law of situs of execution.

 

2.
Method and burden of proving will ‑ law of the situs of probate.

3.
Validity of devise of, realty ‑ situs of each parcel of realty.

XI.
FORMALITIES.

A.
States vary in technical requirements, but if follow the procedure below will should be admitted to probate in any state (except Louisiana, Puerto Rico).

1.
Three credible adult witnesses, none of whom are legatees,, nor are married to legatees.

2.
In presence of all three testator informs them that the document is his/her will.

3.
Testator signs will at its end.

4.
All witnesses sign the will in the presence of the testator and of each other in an attestation clause after the testator's signature and identified as such.

5.
All witnesses sign self ‑proving affidavit in presence of testator, each other and notary.

B.
Witnesses should not be all members of the same unit, ship, etc., that are deploying.

C.
Avoid "mass" will executions ‑ a trial lawyers delight on a contest.

D.
Remember that self‑proving affidavits only go to due execution. They will not avoid a contest on lack of testamentary, capacity, undue influence or fraud.   In those cases the witnesses testimony will most probably be necessary.  How will you find them?

E.
Do NOT:

1.
Execute multiple copies of same will.

2.
Ever remove staples or take apart a will.

3.
Have the member keep the will with him.

F.
The attorney draftsman/ supervising should make sure that his name, rank, and state of admission are indicated on the document. Your testimony will be crucial in a contest or construction proceeding.

XII. 
REVOCATION.

A.
Operation of Law.

1.
Marriage.

2.
Divorce.

3.
Birth of child.

B.
Intentional.

1.
Destruction with intent to revoke.

2.
subsequent will, or document executed with same formality as will.

3.
Client. may not always desire to destroy previous will when executing new. Can be important to show intent, or plan. Useful to deter a contest if a pattern of disinheritance. If the contest succeeds on most recent will, it was not a "will," and therefore did not revoke prior and faced with second contest.

XIII.
CONCLUSION.
1
1

