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     A.  The Past 

                  1.  In 1908 the ABA adopted the ABA Canons.  They were written in a very general and lofty style, and were difficult to apply.

                   2.  In 1969 the ABA adopted the Code of Professional Responsibility which absorbed the Canons and added ethical considerations and explicit disciplinary rules.  The Code was amended several times over the years.

                   3.  In 1975 the Air Force adopted the now superceded ABA code of Professional Responsibility as applicable to the Legal Assistance Officer through AFR 110-22, and the Military Justice Guide (AFM 111-1) and the Reserve Policy and Program Guide.

                  4.  In 1978 Major General Reed created the TJAG Advisory Committee on Ethics.  The committee members included JAJ, JAC, and the Chief of JACA.  Formal investigations of ethics complaints were authorized if needed.  The committee was to draft its findings and make recommendations to TJAG.  The committee’s work was to primarily handle alleged violations of ethical standards, although they were also provided the authority to provide advisory opinions.

                  5. In 1979 the ABA Standards for the Administration of Criminal Justice were published.  Specific to criminal practice, many of the listed standards were made applicable to the Air Force practice by JAJ Letter 83-2, signed by then Colonel Keithe Nelson as the Director, USAF Judiciary.

                  6. In 1983 the ABA adopted the Model Rules of Professional Conduct.  Most states have adopted the Model Rules in whole or in part since their inception.  Unlike the Canons the Model Rules were in effect a Restatement of the Law, all punitive, all enforceable.  

                  7.  In 1984 the Army TJAG requested participation of judge advocates from each service on an interservice-working group on the model rules of professional conduct.  The Air Force representative was Major Carl Behrens.  A draft of the working group’s model rules was submitted to each service for comment.

                 8.  In 1986 The Air Force Judge Advocate General appoints a committee to consider drafting an Air Force regulation regarding Ethical Standards for judge advocates.  Draft AFR 110-xx was submitted to all OTJAG Directors and MAJCOM SJA’s in June 1986.  The draft regulation was considered but not adopted.

                 9.  In 1987 The Army Judge Advocate General published the Rules of Professional Conduct for Lawyers.  It closely followed the ABA Model Rules and the interservice-working group draft.

                10.  In 1989 The Judge Advocate General published the Air Force Rules of Professional Responsibility and the Air Force Standards for Criminal Justice.  Tailored the ABA model rules to Air Force practice.  First major revision was released as TJAG Policy Letter 26, in October 1992.  

               11.  In 1994 TJAG established AFLSA/JACA as the Ethics Administrator and appoints JAG to the Advisory Committee.  Also delegated authority to conduct inquiries to MAJCOM and FOA staff judge advocates.

               12. Current Rules and Standards are found in TJAG Policy Letter 26, which was published on 3 October 1997.

               13.  In 1997 our National Guard judge advocates were bound by the Rules of Professional Conduct for ANG Judge Advocates.  In 1998, our Reserve judge advocates were bound by the Standards of Professional Conduct for Reserve Judge Advocates.  

     B.  The Present

                   1.  When an attorney finds a conflict between State and Air Force Rules, the Air Force rule controls.  The Air Force position is based on federal preemption and basic conflicts of law analysis.  The McDade Amendment (21 Apr 99) became law as part of the Omnibus Consolidated and Emergency Supplemental Appropriations Act of 1999 and is an issue for those attorneys who are involved in Magistrate Court Programs as Special Assistant US Attorneys.  The Amendment states that government attorneys are subject to state laws and rules, as well as, federal rules.  Judge Advocates are otherwise exempt from the amendment.  

                2.  When looking for a hierarchy of authorities for use when a conflict between State, Air Force and Federal Authorities exists.  According to the Air Force Standards the Uniform Code of Military Justice takes precedence, followed by the Manual for Courts-Martial, relevant Air Force Instructions, the Air Force Rules of Professional Conduct, case law, and the Uniform Code of Judicial Conduct.  This list is not all-inclusive. 

                3.   JACA uses the ABA/BNA Lawyers’ Manual On Professional Conduct as one source of guidance in responding to ethics issues and questions within the Department.  The Manual includes State Ethics Rules, the ABA Model Rules, and Code of Professional Responsibility, Creeds of Professionalism, Code of Judicial Conduct and various other model rules.

                4.  What is the process used to handle an Ethics Complaint?  The process is provided in the following diagram:
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                 5.  For non-senior attorney cases the MAJCOM/JA will decide if inquiry is necessary.  If the decision is to direct an inquiry JACA must be notified.  If the MAJCOM concludes that an inquiry is not necessary then forward the file to JACA with a closure recommendation.  In these cases JACA will recommend closure to TJAG or send the case to the Advisory Committee. The Advisory Committee can recommend closure or inquiry.  Keep in mind that if there is no inquiry JACA has the discretion to send a case directly to TJAG with a closure recommendation.  If the case does go to the Advisory Committee, it will make specific findings and recommendations to TJAG.  The Judge Advocate General always makes the final decision in all cases.

               6.  Inquiries are not always required.  Independent decision based on quality of the complaint and available information/evidence.  If an inquiry is ordered it is not an “ethical investigation “ which must be reported to licensing authorities.  The Inquiry Officer (IO) must be senior in grade or rank to the subject(s), not from the same office, and be a Defense Counsel if the subject is a Defense Counsel.  The Inquiry should determine the facts and circumstances.  The IO must notify the subject of the allegation(s) and give an opportunity for their comment.  The IO will make specific findings as to whether or not violations of rules occurred.  The MAJCOM can also request recommendations from the IO.  Once the IO Report satisfies the MAJCOM the file will be forwarded to JACA for processing.

               7.  Senior attorney cases (O6/GS-15 or higher) are required to be reviewed by the Advisory Committee prior to MAJCOM inquiry or action.  The Committee can send the case to TJAG recommending inquiry, action, or closure.  The Judge Advocate General will then direct inquiry, take action, or close without any further action.  

     C.  The Future

                  1.  JACA believes that a bridge must be built between AFJAGS and JACA to better develop our ethics education for the field.  One avenue will be the development of interactive training through the JACA website.  The goal would be to develop real world scenarios that focus on AEF and deployment (ex. JAGFLAG).  It is important to seek out those who have served in deployment/combat zone settings to gain insight and advice for these scenarios. The goal would be to develop an ethics education and training program that embraces traditional ethics education, as well as, Air Force/joint operations training (deployment based).  

                  2.  We are all aware that there has been a tremendous impact on the practice of law by the electronic medium in the last decade.  The rapid rate of change is only going to continue with the new millennium.  The great conveniences and speed of communication that has been brought about by e-mail, facsimiles, and cellphones are well known.  As is their prevalent use throughout today’s society has proven.  However, the ethical issues brought about by their use are not necessarily as well-known or appreciated by Air Force attorneys. 

                3.  The ABA Standing Committee on Ethics and Professional Responsibility has stated that a lawyer may use unencrypted e-mail without violating the Model Rules.  The Committee believes that e-mail communications including those sent unencrypted over the Internet, pose no greater risk of interception or disclosure than other modes of communication commonly relied upon as having a reasonable expectation of privacy (Formal Opinion No. 99-413, March 10, 1999, Protecting the Confidentiality of Unencrypted E-Mail).   “The Committee concludes, based on current technology and law as we are informed of it, that a lawyer sending confidential client information by unencrypted e-mail does not violate Model Rule 1.6(a) in choosing that mode to communicate.  This is principally because there is a reasonable expectation of privacy in its use.”   However, the lawyer’s responsibility to consider the sensitivity of the communication, the costs of its disclosure and the relative security of the contemplated medium of communication is still present and has not been diminished.  These considerations may/should cause the lawyer to avoid the use of e-mail in certain cases.   Consultation with the client is recommended.

                 4.   AFI 51-504, 1.6.4, states that “Legal assistance attorneys must avoid creating the impression that they represent the Air Force’s interests in resolving the client’s concerns or that the Air Force has an interest in the outcome of the matter.  When writing letters on client’s behalf, do not use Air Force letterhead, include a statement in the letter making it clear the Air Force does not represent the client in resolving the matter.  In a time when more attorneys are using e-mail to assist clients with legal assistance matters there is an opportunity to forget the applicability of 1.6.4.  The obvious result of a hastily or inartistically written e-mail could be the impression of an official Air Force interest in a legal assistance matter.  

                5.  AFRPC 1.6(a) states a lawyer shall not reveal information relating to representation of a client unless the client consents after consultation, except for disclosures that are impliedly authorized in order to carry out the representation and except as stated in paragraph (b).  The key to this rule is the standard is one of reasonableness, in that reasonable steps must be made to protect confidential information.  Reasonable steps mean that there exists a reasonable expectation of privacy in the mode of communication(s) that may be chosen rather than an absolute expectation of privacy  (Formal Opinion No. 99-413).

                6.  Authority is divided as to whether users of cellular and cordless phones have a reasonable expectation of privacy in conversations made over cordless and cellular phones.  After the 1994 amendment to the Wiretap Statute, which extended the same legal protections afforded land-line telephones to cordless phone conversation at least one court has ruled that the use of the cordless phone with clients does not violate the duty of confidentiality (Formal Opinion No. 99-413).  The problem with cordless phones is they broadcast over public airwaves using FM and AM radio waves to the phones base unit.  Cellular phones transmit radio signals to a local base station that feeds the signal to local land-based lines.  The Committee does not express an opinion regarding the use of cellular or cordless phones but notes its concern that the systems do not carry the same expectation of privacy as does e-mail transmitted over land-based phone lines.

               7.  There is no authority that specifically states that use of the facsimile (fax) is consistent with the lawyer’s confidentiality duty with the client.  Some commentators say it is because it is protected as a phone land-line communication.  Which makes perfect sense considering the Committee’s view of e-mail.  However, the problem that the Committee discusses with the fax is the greater opportunity the fax has for interception or misdirection.  This concern ways on the reasonableness of the privacy expectation and must be taken into account by the responsible lawyer (Formal Opinion No. 99-413).

                8.  The issue of spin control and our ethics creates a balancing test, which must take into account a wide spectrum of rights and restrictions.  AFRPC 3.6(a) states that a lawyer who is participating or has participated in the investigation or litigation of a matter shall not make an extrajudicial statement that a reasonable person would expect to be disseminated by means of public communication if the lawyer knows or reasonably should know that it will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.  For the Air Force attorney there is also the requirements of AFI 51-201, Chapter 12, Section D, which relate to “Extrajudicial Statements to the Public Relating to Criminal Proceedings and Release of Court-Martial Records.”  This instruction makes it clear that release of such information is a command responsibility.  Close coordination between the SJA and public affairs officer is required.  The Air Force Standards for Criminal Justice 3-1.3, 4-1.3, 8-1.1, and 8-2.2, apply to Air Force criminal proceedings as well.  The United States Supreme Court offered guidance in interpreting Rule 3.6 issues in the case of Gentile v. State Bar of Nevada, 501 U.S. 1030 (1991).  In this case, Mr. Gentile, a criminal defense counsel, was charged with a violation of the Nevada state ethics rules after he held a press conference asserting the innocence of his client, who was charged with stealing drugs, and suggesting that the police were the real culprits in the crime. The Court overturned Mr. Gentile’s public reprimand, but upheld the constitutionality of the key elements of rules such as Nevada’s which are based on the ABA Model Rule 3.6.  The Court found that the rule’s “substantial likelihood of material prejudice test satisfied the Federal Constitution’s First Amendment.”  The Court overturned the public reprimand because, the Nevada rule, as interpreted by the Nevada Supreme Court, was void for vagueness.    In the end the intent of the lawyer is the key, factors to consider is whether it is a matter in litigation, before a jury, and how close are we to the trial itself.  Was the statement(s) made to materially prejudice the case or to counter adverse publicity?

     D.  Closing   

                         1.  Our Ethics Program needs greater attention at all levels.  Training and education remain the backbone and are the keys to success.  We must maintain a future vision for our ethics program.  A couple of good Internet resources for your use in the field:

                 Legal Ethics.Com - www.legalethics.com/intro.htm
                 Cornell Law School Legal Information Institute - www.law.cornell.edu/ethics/
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