THE TRIAL JUDICIARY AND STAFF JUDGE ADVOCATES
COMMUNICATING WITH/COMPLAINING ABOUT JUDGES
- Permissible, despite occasional suggestions to the contrary, as long as certain      exceptions are followed

   -- If you are having problems with a judge's personal conduct, or the way a judge conducts himself/herself in the courtroom, raise it with the judge--or with the chief circuit military judge--or with the chief trial judge

        --- A formal procedure for complaints against judges is set forth in TJAG Policy Number 3, which has been distributed to the field with the other TJAG Letters

        --- We have heard criticisms via Article 6 visits, many months after the alleged misdeed (e.g., the judge doesn't like military court reporters in the courtroom)  

               ---- Nothing had been said to the judge or the chief circuit military judge; follow-up suggested it was considerably less than first indicated and was actually a misperception rather than reality

        --- Rumors circulated about a certain judge formerly on the bench who insisted on personal treatment far above his grade, or which was improper in the first place (e.g., having luggage carried for him), yet we could get no one to make a complaint, put it in writing, or to make a statement so we could take firm action against the judge 

        --- In another instance, the chief trial judge did receive comments that a judge was routinely not taking lunch breaks, causing understandable problems for the SJA, whose court reporter was quite upset.  The problem was immediately cured 

   -- If you are having docketing problems, if you can't get a case to trial, or if you can't agree with defense counsel on a trial date, talk to the chief circuit military judge    

   -- If you want to know how your counsel are doing, or what areas they need improvement in, talk to the judge.  HOWEVER, don't expect to discuss the propriety of counsel's (or any other) trial strategy or tactics.  Judges will talk about advocacy skills, but discussing trial tactics and strategy is where the Army's "Bridging the Gap" program (judges critiquing counsel after the case) ran into problems  

   -- If you have a number of cases coming up, call the chief circuit military judge, the chief circuit defense counsel and chief circuit trial counsel--let them know.  Keep in touch! 

- Rule of Thumb:  If you are senior in grade to a judge, don’t ask the judge to discuss the findings or sentence in a case.  Otherwise, you can ask if the judge would be willing to discuss the findings, sentence, or general views of the case.

   -- Regardless, if it’s the judge who first indicates why they made certain findings or imposed a certain sentence, there is nothing wrong with anyone continuing the discussion the judge started--until the judge stops it   

   -- But, DO NOT insist that a judge discuss his or her findings or sentence--that 

      smacks of command influence, especially when you are a MAJCOM/NAF/GCM staff judge advocate.  (Remember in U.S. v Mabe, 33 MJ 200 (CMA 1991), it was considered command influence when the Navy-Marine Corps Chief Trial Judge indicated to the judges in the Mediterranean Circuit that he had heard some complaints from the field and asked them to look at their general sentencing compared to other circuits) 

- DO NOT call up the chief circuit military judge or the chief trial judge to complain about a trial judge's findings or sentence in a particular case, or to seek justification for it.  This is improper, violates Article 37, UCMJ (no person subject to the UCMJ may attempt to coerce or influence the action of a court-martial or any member thereof), and was specifically denounced in U.S. v Ledbetter, 2 MJ 37 (CMA 1976)

- DO NOT call up the chief circuit military judge or the chief trial judge to get a different judge on the case, or to influence the assignment of the original trial judge.  That is improper command influence.  U.S. v Allen, 33 MJ 209 (CMA 1991)               

- It does the military justice system little good for JAGs to complain to commanders or to the public about judicial findings or sentence in a particular case.  It denigrates the system.  Moreover, few JAGs (and more specifically, SJAs) sit through the entire court; hence, complaints are based upon their view of a case prior to trial--not what was actually presented at trial, or what trial counsel actually argued for in sentence, or what the defense counsel presented supporting their client

   -- The fact that a judge has a different sentencing philosophy than you may be 

      frustrating, but it is a fact of life.  Judges are not selected for their sentencing 

      philosophy.  If the judge doesn't seem to understand the gravity of a particular 

      offense, perhaps the government needs to able to stand back and put the offense in an overall context of hundreds of cases.  The judge may understand quite well  

   -- On the other hand, it may be that the government needs to better educate the 

      judge during sentencing.  Remember that your feelings about the case and the

      accused may be prejudiced by facts or information which the judge did not see

   -- Finally, take a look at the record of trial and see what evidence was presented 

       by both sides in sentencing, what the trial counsel asked for and argued, and, 

       in a guilty plea case, how detailed the stipulation was.  The answers may 

       surprise you
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