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Air Force

Alternative Dispute Resolution (ADR)

Five-Year Plan

Introduction

The Air Force ADR Five-Year Plan is promulgated pursuant to Air Force Policy Directive (AFPD) 51-12, Alternative Dispute Resolution.  Paragraph 4.3.1 of AF PD 51-12 requires the development and periodic revision of a five-year plan for the Air Force ADR program.  

The essence of this plan is the three component plans for personnel, acquisition and environmental disputes.  Each of these three plans is unique in structure and content, which accounts for their functional responsibilities.  They are all consistent with the direction provided in AF PD 51-12.

A.  ADR Advocates

APFD 51-12 paragraph 4.4 calls for the appointment of an ADR Advocate at each MAJCOM, installation, FOA and DRU, who will serve as the focal point for the coordination of ADR efforts within their respective organization.  At each organizational level, the only office that advises commanders on resolving disputes on legal matters crossing all functional areas is the Staff Judge Advocate’s office.  Accordingly, this plan contemplates a member of the Staff Judge Advocate’s office serving as the ADR Advocate. 

B.  ADR Champions

ADR Champions have been defined in the workplace and acquisition plans.  These individuals coordinate ADR efforts within their respective communities, and their responsibilities are more explicitly defined within their component plans.   

This Air Force ADR Five-Year Plan envisions that ADR efforts be coordinated at each organization level by a committee which shall be chaired by the ADR Advocate, and will include as many ADR Champions as may be designated by the component plans for that organizational level.   For workplace disputes, more than one champion may exist.  The ADR committee should meet at least quarterly.  Any party may call other meetings as necessary.   The purpose of these meetings is to cross-feed information and developments in the ADR arena among committee members.  The role of the ADR Advocate in these meetings is to remain an advisor to ADR Champions as the need arises.  ADR Champions remain responsible for their functional plans in accordance with their own organization structures.   

C.  Headquarters Air Force ADR Committee

Those offices required by AFPD 51-12 to consult with the General Counsel’s office to effect the Air Force ADR Five-Year Plan have designated individuals to speak on behalf of their offices.  These designees are collectively known as the Air Force ADR Working Group.  The Air Force ADR Working group shall have an annual meeting the first week in October for the next five years.  The purpose of these meetings shall be for examination, refinement and improvement of the Air Force ADR Program, and the taskings specified in paragraph 4.3 of AFPD 51-12.    

D.  Effect of the ADR Plan on Existing Law and Regulations

This plan itself shall not be interpreted in a manner inconsistent with existing laws, regulations or directives.  However, AFPD 51-12, paragraph 4.3.6 contemplates the amendment of other existing policy directives and instructions to facilitate the use of ADR, and the development of an instruction on Alternate Dispute Resolution. 
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ADR Program Purpose

The purpose of the DP ADR Program is to provide tools for management officials at all organizational levels, to assist with managing employment conflicts, in the military and civilian workforce, to improve overall organizational and mission effectiveness.  The use of ADR can be a powerful tool for effectively managing during periods of organizational stress caused by factors such as mission and organizational changes, competitive sourcing and privatization studies, and reorganizations.  These changes tend to increase overall tensions in the workplace and may escalate into workplace disputes.  

Such disputes, and their underlying causes, may decrease organizational effectiveness; increase costs, exacerbate recruitment and retention problems; and negatively impact the Air Force mission.  Therefore, ADR should be used in appropriate situation to resolve these disputes in mutually productive and expeditious manner.

The specific structure and use of ADR will vary among installations based on varying needs dictated by diversity of missions, organizational stress, unit size, etc.  It is anticipated that installations, and other Air Force organizations, will tailor the ADR program to best meet their unique situations and needs.

DP ADR Program Goals

The specific goals of the DP ADR Program are:

1.  To institutionalize the use of ADR within organizations, to effectively manage conflict, and to resolve appropriate military and civilian workplace disputes;

2.  To reduce costs associated with processing and settling workplace disputes through the use of ADR techniques, in all appropriate disputes;

3.  To increase organization and mission effectiveness by resolving disputes expeditiously in a manner that encourages acceptance of the resolution by all parties;

4.  To resolve underlying issues giving rise to disputes and thereby decreasing the likelihood of their escalation into additional disputes within the organization.

ADR Case Selection Criteria

It is Air Force policy that all workplace disputes are potential candidates for resolution through an ADR process.  Officials are encouraged to review each dispute to determine whether it is appropriate for resolution using an ADR process or technique.  ADR is not a substitute for missing filing deadlines.  Individuals considering filing discrimination complaints or grievances are responsible for ensuring they file their complaints/grievances within the normally applicable time frames, for example, discrimination complaints within 45 days of the alleged discriminatory incident.

1.  Guidelines for Military Disputes Appropriate for ADR  

The following guidelines are in addition to those specified in paragraph XX of this plan:

A.  Use of ADR (mediation) is voluntary; accordingly, the complainant, respondent, management, and the commander (or designee) must all agree to use mediation to resolve the dispute, at hand.

B.  Military personnel disputes appropriate for resolution through the mediation process or technique shall be screened in accordance with applicable Air Force Instructions.  For Military Equal Opportunity and Treatment Program cases, see AFI 36-2706, Chapter 4, Section E.

C.  Mediation is not intended as a substitute for appropriate action under the Uniform Code of Military Justice (UCMJ) or for use in appealing any action under UCMJ.  Specifically, mediation shall not be used to address misconduct by military members that may be actionable under the UCMJ.

2.  Guidelines for Civilian Disputes Appropriate for ADR

The following guidelines are in addition to those specified in paragraph XX of this plan:

A.  ADR is not intended as a substitute for appropriate disciplinary action under AFI 36-750, Discipline and Adverse Actions.

B.  ADR is not appropriate for position classification appeals.  Classification appeals involve the technical interpretation and application of Office of Personnel Management position classification standards.  It is unlikely that a mediator who is not an expert or authoritative position classification specialist could resolve issues to the agreement of both parties.

C.  ADR may be an appropriate tool to assist managers in assessing the appropriate penalty for misconduct under AFI 36-704. 

(1) The resolution must meet the spirit and intent of the Air Force policy that “the purpose of disciplinary action is to correct and rehabilitate the offender, if possible.”

(2) ADR may not result in a penalty that is inconsistent with the intent of AFI 36-704, Attachment 3, Guide to Disciplinary Actions.

(3) When ADR results in a resolution regarding the appropriate disciplinary penalty under AFI 36-704, the agreement should normally include a waiver of all employee grievance and appeal rights.

D.  ADR may be appropriate to resolve disputes involving actions taken under AFI 36-704, including, but not limited to, appeals to the Merit Systems Protection Board, discrimination complaints, administrative grievances, and grievances under a negotiated grievance procedure that provides for ADR.

E.  ADR may be appropriate for resolving disputes with labor unions including collective bargaining impasses whether involving a collective bargaining agreement or change in past practice not covered by such agreement, allegations of unfair labor practices, and union or management initiated grievances under a negotiated grievance procedure that provides for ADR.

Structure of the DP ADR Program
The DP ADR Program seeks to avoid unnecessary expenditures of time and money in implementing its ADR efforts by maximizing the use of existing Air Force resources.

1.  DP ADR Program Champion

AF/DP will appoint a DP ADR Program Champion to serve as the DP representative to the Air Force Dispute Resolution Specialist (AFDRS) and as a point of contact to MAJCOM DPs concerning Air Force ADR policy, guidance and regulations.  The ADR Program Champion will:

A.  Be a proponent for the development and implementation of initiatives, activities and training related to the ADR program; 

B.  Ensure ADR briefings and training for workplace disputes are available to Air Force personnel;

C.  Prepare a summary report to the AFDRS for inclusion in the annual report to the Secretary of the Air Force regarding progress made in implementing the Air Force ADR Program; and

D.  Develop and revise periodically, a five-year plan for the DP ADR Program, as appropriate.

E.  Prepare an AF/DP activity plan for each fiscal year that identifies the anticipated HQ USAF funding requirements necessary to support the MAJCOM annual plan projections and other appropriate AF/DP ADR initiatives.

F.  Obtain AF/DP approval for anticipated funding requirements and forward those requirements to SAF/GCQ for consolidation with other two letter ADR into one Personnel and Training (P&T) submission.  AF/DP is responsible only for ADR with regard to workplace disputes.  SAF/GCQ consolidates other functionally unique ADR program requirements for a single coordinated submission to the appropriate funding panels.

G.  Provide support to SAF/GCQ in advocating and defending the DP ADR program requirements before the P&T Panel.

2.  Major Command-Level ADR Champion

Each MAJCOM/DP will appoint a MAJCOM Champion to serve as the single point of contact for the command with the following specific responsibilities:

A.  Monitor and assess the ADR program for workplace disputes to determine necessary training or other necessary action to promote the goals of the Air Force and DP ADR Programs within the command;

B.  Ensure ADR resources are used as effectively as possible within the command, and ensure training is provided where there is the greatest opportunity for program effectiveness.

C.  Respond to requests for information from the DP ADR Program Champion or AFDRS;

D.  Consolidate, validate, and submit required ADR program reports and program evaluations to the DP ADR Program Champion;

E.  Forward appropriately evaluated and justified reports for ADR resources to the DP ADR Program Champion;

F.  Develop, for the following fiscal year, an activity plan for the command detailing projected funding requirements, including purpose of funding and justification, for each installation and forward to the DP ADR Program Champion.

3.  Installation-Level ADR Program
Each Installation Commander, or designee, will appoint at least one Installation ADR Champion to advocate for the use of ADR to resolve workplace disputes.  Installations may appoint ADR Champions from as many functional areas involved in workplace disputes (for example, Social Actions, EEO, JA, CPF) as circumstances warrant.  When there is more than one ADR Champion at an installation, an ADR committee shall be formed at the installation level, which shall include all installation level champions and the installation ADR Advocate.  Duties of all Installation ADR Champions shall include:

A.  Advising on the suitability of various disputes for resolution through the use of ADR;

B.  Marketing the ADR Program;

C.  Compiling and/or consolidating ADR reports or requests for information regarding ADR activity and requests for ADR resources (e.g., mediation training, marketing assistance, mediation/mentor services);

D.  Providing nominations to MAJCOMs, along with a justification for such nominations, for all Air Force ADR Program training in their area of responsibility;

E.  Disseminating ADR Program information and guidance;

F.  Periodically reviewing the existing approaches to dispute resolution and, where feasible, foster use of ADR techniques by identifying and removing unnecessary barriers to the use of ADR;

G.  Developing, for the following fiscal year, an activity plan for the installation along with projected funding requirements for their program area to be forwarded to the MAJCOM ADR Champion; and

H.  Maintaining a consolidated list of ADR resources available at the installation (e.g., marketing materials, local ADR agreements and instructions, installation mediators, etc.).

4.  Air Force Mediators

A.   The Air Force has trained more than 1,500 personnel to mediate employment disputes on an on-call basis.  On-call mediator responsibilities and duties include, but are not limited to:

(1) Providing responsive mediation services for military and civilian personnel;

(2) Creating and maintaining a positive and neutral mediation environment;

(3) Continually seeking better ways to resolve disputes through participation in ongoing training, reading, role-playing, and mentoring; and

(4) Assisting in marketing efforts.

B.  Recruitment for mediators will be conducted by the ADR Program Office on an as-needed basis to ensure a sufficient number of trained mediators are readily available for case assignments.  Recruitment may be done through announcements in the base bulletin, newsletters, or at organization meetings.

(1)  Military and civilian employees are eligible to be selected as on-call mediators provided they and their supervisors agree to the certification training.  The selectees’ supervisors must agree to allow them time away from the workplace to perform the duties of the on-call mediators.  Designated on-call mediators must agree to fulfill the responsibilities required of this position and to perform these duties for at least 24 months.

(2)  Temporary employees may be selected for on-call mediator designation only if they are already trained mediators.  New employees who are already trained, experienced mediators may be added to the mediator corps, as well as employees who independently obtain recognized mediation training.  Temporary and new employees must present their training certificate to the cognizant Installation ADR Champion and agree to fulfill the responsibilities required of this position and perform these duties for at least 24 months.

(3) Civilian employee mediators: Mediation will normally be considered a collateral duty not to exceed 20 percent of the employee’s duty time.  However, in exceptional circumstances and where warranted by workload, commands are authorized to establish full time mediator positions. 

(4) Military member mediators: Only certified full-time military EO personnel (trained mediators) will offer and conduct mediations for military members in accordance with AFI 36-2706, Military Equal Opportunity Program, and as part of the complaint resolution process.  Military member mediators may also mediate civilian employment disputes.

(5)  Those selected for training and assignment must possess special skills and abilities.  These include the ability to glean and analyze relevant information from disputants; communicate information to others; demonstrate active listening; suspend judgment; manage conflict; facilitate communication and agreements; draft clearly-worded settlement agreements; and demonstrate patience, empathy, impartiality, creativity, commitment to using the mediation process, confidence, competence, and a positive attitude.

C.  The Installation Commander, or designee, will appoint mediators in writing.  While mediators receive day-to-day mediation assignments from their cognizant Installation ADR Champion, they are ultimately responsible to, and may be relieved of mediation duties, by the Installation Commander or designee.

ADR Program Marketing

Because of budget limitations for the program, we must make maximum use of people, programs, and publications already in place to market and educate the workforce.

1.  Press releases should be submitted to the ADR Program Office for review and coordination; and

2.  The ADR Program Office will make descriptive literature available to each installation.  Installation ADR Champions will ensure their installations have such literature available, as appropriate, to ensure Air Force personnel are aware of the potential of ADR.

ADR Program Education and Training
1.  ADR Education
A.  The ADR Program Office will, upon request and to the extent that resources permit, arrange for MAJCOMs and installations to receive ADR education.  Such ADR education services will consist of a commander’s and a manager’s overview and multi-media education sessions for military and civilian personnel and union officials.  The intent of these sessions is to increase overall understanding and acceptance of the ADR process and when its use is appropriate, rather than providing education training in ADR techniques and skills.  Normally, these sessions will be provided under a centrally funded and administered service contract.  The DP ADR Program Champion will also, in coordination with the ADR Program office, develop educational materials to support local facilitators as appropriate.  All ADR education training will, at a minimum:

(1) Ensure attendees understand what ADR is and how it can assist them in resolving disputes in a consensual, non-adversarial manner;

(2) Understand the potential of ADR to resolve the issues underlying a dispute;

(3) Understand the potential of ADR to achieve time and cost savings by providing conflict management tools necessary to resolve disputes at the earliest possible time; and 

(4) Understand not all disputes are appropriate for resolution through ADR.

B.  ADR Training

(1)  ADR training is costly in terms of actual training costs and lost work productivity during the period of training.  Therefore, it is essential that individuals nominated for ADR training have the analytical and interpersonal skills to successfully complete the training and function as an effective ADR practitioner.  Furthermore, nominees must be from organizations where it is reasonably expected there will be sufficient opportunity to use the ADR skill to maintain proficiency.

(2)  Training is centrally funded by the AF ADR Program Office.  The AFDRS will establish guidance for ADR Champions to use in selecting candidates for Air Force ADR training.  Each Installation DRS will adhere to the following guidance in determining whom to nominate for ADR training and ranking such nominees.

(3) Non-Air Force ADR Program Office funded training.  Where training meeting the standards of the Air Force ADR program is available at no cost, or when the Air Force ADR Program Office has declined to provide funding, installations may locally obtain and fund such training without prior approval of the Air Force ADR Program Office.

(4) Mediation Training.  The AF ADR Program Office has established the following requirements that nominees for mediation training must pledge to in writing:

(a) Attend the 32 hour Air Force Basic Mediation Course;

(b) Strive to maintain and improve their mediation skills, by activities such as keeping abreast of new developments by reading newsletters, journals, web sites, etc, or attending locally available training, for 24 months after completion of the Air Force Basic Mediation Course, and in accordance with existing guidance contained in AFI 36-2706.

(c) Strive to attend regular mediator training meetings scheduled by the Installation ADR Coordinator that will provide training on topics such as improving communication skills; mediator ethics; various complaint systems; terms of the union contract; interest-based bargaining techniques; role-playing; improving parts of mediation (i.e., opening statements; what to listen for in parties’ statements; moving to caucus; identifying impasses, etc.); overview of personnel policies; procedures and points of contact, etc., and;

(d) If requested, attend the Air Force Advanced Mediation Course.

(5) Interest Based Bargaining (IBB).  IBB is an ADR technique that may be utilized in resolving individual disputes, but is more commonly used in the context of negotiating collective bargaining agreements with labor unions.  While requests for Air Force ADR Program Office funded IBB training must be approved by that office, installations are encouraged to continue making maximum use of other training sources as the DoD Field Advisory Service, and the Federal Mediation and Conciliation Service.  Some of these organizations, and others, provide service at little or no cost to the installation.

ADR Program Metrics and Quality Assurance
1.  ADR Program Metrics

To ensure that the ADR Program goals are clearly defined and accurately measured, DP will adopt the following metrics to quantify and evaluate program performance.

A.  METRIC 1:  ADR Attempt Rates and Resolution Rates by Command.  Analyzes each command’s performance relative to the previous year.  The desired trend is to increase attempt and resolution rates until ADR is attempted in approximately all disputes where appropriate and the resolution rate has reached the maximum level reasonably expected.  These rates will be identified as the program matures and this metric is modified accordingly.

B.  METRIC 2:  Dispute Resolution Rates -  Non EEO (through ADR to other dispute resolution processes - Excludes EO complaints).  Analyzes the number of disputes resolved through ADR compared to the total number of attempts to compute the resolution percentage by command.  The resolution percentage should increase over time until reaching the maximum reasonable level.  This level will be identified as the program matures and this metric is modified accordingly.

C.  METRIC 3:  EEO Dispute Flow Through Rates.  Reviews the number of EEO informal complaints that flow through the informal complaints process to become formal complaints where ADR is attempted versus where it is not.  The desired trend for the flow through rate where ADR is attempted to show a downward trend over time until reaching the maximum reasonable level of effectiveness.  This level will be identified as the program matures and this metric is modified accordingly.

D.  METRIC 4:  Assess Cost Avoidance/Savings in Complaints Processing.  This metric, when developed at a future date, will measure the costs of processing and settling EEO complaints using ADR against a baseline cost.  The desired trend will be to show a consistently reduced processing and settlement costs when ADR is used.  (Note:  The Air Force Audit Agency is continuing to study complaints processing costs.  There rep9ort(s) will serve establish a baseline for this metric)

2.  Evaluation of Neutrals

The AFDRS will develop standard mediator and early neutral evaluation forms.  The Installation ADR Champions will ensure the parties to a mediation or early neutral evaluation complete these evaluation forms and provide them to the mediators or early neutral evaluators in sealed envelopes.  The Installation ADR Champions will collect these evaluations from Air Force mediators and early neutral evaluators and forward through the MAJCOM DRS.  The MAJCOM ADR Champion will forward the evaluations to the Air Force ADR Program Office for analysis and tracking purposes.  (Note:  Local bargaining obligations may result in the use of locally developed forms for bargaining unit employees.  Every effort should be made to capture the same information that is collected on the standard forms.)

3.  Complaints About Mediation Services

A.  Complaints about mediators are directed to the Installation ADR Champions.  Action taken depends on the situation.  For example, if participants believe the mediator was biased, a new mediation conference with a different mediator may be offered.

B.  Complaints about the services provided by third-party neutrals under contract with SAF/GCQ are directed through the MAJCOM ADR Champion to the Air Force ADR Program Office.  Complaints must clearly document the facts and circumstances surrounding the incident and request a specific remedy, i.e., provide additional training on proper settlement agreements.  Action taken will depend on the situation.

5.  Problems Surrounding Installation ADR Champions
Should Air Force personnel feel that an Installation ADR Champion is not fulfilling his/her responsibilities, complaints should be directed to the installation commander, or designee, for action.  Action taken depends on the situation.
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ADR Program

The purpose of this plan is to ensure Air Force program and business teams use alternative dispute resolution (ADR) techniques to the maximum extent practicable and appropriate when normal contract negotiations fail.  It is designed to complement an essential component of the Air Force acquisition revolution in business affairs, the open-communication-with-industry policy.  Emphasis is on use of structured processes to achieve principled resolution of contract controversies, while maximizing the use of our limited resources to equip America’s warfighters.   ADR refers to structured settlement techniques that often, but not always, involve the use of a third party.  (See the definition of ADR on page 7.)  We believe this program will promote constructive long-term relationships with our industry partners, reduce the time and cost associated with resolving contract controversy and focus more attention on conflict management and avoidance techniques. 

This plan will be revised periodically as required by paragraph 4.3.1, Air Force Policy Directive 51-12, Alternative Dispute Resolution, dated 1 April 1999.
Acquisition ADR Program Goals

The specific goals of  Acquisition ADR are:
· To use ADR to the maximum extent practicable and appropriate to resolve contractual issues in controversy at the lowest level possible using the least expensive means appropriate 

· To develop coordinated strategies for the management of contract controversies to include mission need, legal and fiscal issues

· To promote creative, efficient and sensible outcomes to contractual disagreements

· To track and measure the efficiency, effectiveness and overall usage of ADR, and continuously seek process improvements
The Air Force ADR Model for Contract Controversies
A.
The  ADR Model  
The Air Force ADR model, below, defines the overarching contract issue resolution process. This model makes it clear that ADR is appropriate for consideration only when contract teams fail to resolve an issue in controversy. If negotiations do not result in a timely settlement (unresolved for more than 12 months) or if the estimated value of the issue is significant (more than $10 million when received), the Contracting Officer will refer the matter to the Air Force Advisory Team for advice on the use of ADR.  If ADR is inappropriate, the matter is reserved for litigation.

If ADR is appropriate and the contractor agrees, the ADR Advisory Team (see page 4 for a more detailed discussion) will assist the contract team in designing the ADR process, drafting the ADR agreement, identifying an appropriate third-party neutral and ensuring the appropriate senior business managers are aware of and/or available to support the ADR process.  If the disputed issue is complex, centralized data management and analysis support will be made available to the contract team.  The actual management of the ADR process remains the responsibility of the local Business Team. (See page 6 for a more detailed discussion).  Contract Disputes Act processes remain available to both parties, if either one of them becomes dissatisfied with progress of the ADR.  Likewise, ADR can also be considered if the Contract Disputes Act processes are attempted first.  
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      *When an appeal is filed before the Armed Services Board of Contract Appeals, the appropriate Air Force attorney will be consulted and involved in the decision to use ADR.  When an appeal is filed in the United States Court of Federal Claims, the Department of Justice attorney must be consulted and agree to use ADR.

        
Requests for Equitable Adjustment (REAs) and claims valued at over $10 million at the time of receipt or REAs/claims of lower value not resolved within 12 months of receipt will be reported to the ADR Advisory Team. The ADR Advisory Team will conduct an assessment and advise if the REA/claim is an appropriate candidate for ADR.  Business Teams also can seek ADR Advisory Team support at any time during their initial negotiations. 

B.   Changes in the Use of  Contractual ADR Envisioned in this Plan 


1. Early Systematic Screening:  Currently, the only systematic screening of contract disagreements for potential use of ADR is conducted by the Air Force Directorate of Contract Appeals (the “Trial Team”).  The screening occurs relatively late in the life cycle of the issue, when the “Trial Team” reviews  the contracting officer’s draft final decision.  If the contractor chooses to file an appeal in Federal court, screening for ADR is ad hoc, and again very late in the life cycle of both the contract and the issue.  Yet the known benefits of ADR are more likely to be realized if the contracting parties give early consideration to its use.  This plan provides for systematic ADR screening early in the life-cycle of a contract dispute, either at the above mentioned trigger points  (see page 2 for a more detailed discussion) or at the voluntary initiation of either party.


2.  A Business Decision:  Under the current approach to dispute resolution when a matter is in litigation, the decision to use--and the conduct of--an ADR process is commonly viewed as the responsibility and authority of the legal community.  Program cost, schedule and performance, however, is the responsibility of program managers, and the authority to manage contracts and obligate funds is granted to warranted contracting officers.  Resolution of contractual disputes must be based on sound business objectives, with appropriate consideration of legal rights. This plan clearly holds the Government’s Business Team accountable for managing contract controversies at the lowest level using the least expensive means practicable.


3.  A New Screening Methodology:  The Administrative Dispute Resolution Act of 1996 details several factors that counsel against the use of ADR.  These factors apply when the dispute is a work force issue, an environmental issue, a business contract issue or some other administrative issue.  This plan proposes a new three-pronged methodology to assess whether or not a contract controversy is appropriate for resolution through the use of ADR.  First, it is essential to consider the overall business and mission objective.  Use of ADR must enhance achievement of this overall objective.  Second, it’s important to identify and evaluate any and all barriers to settlement.  Experience reveals that certain ADR techniques are more effective when specific types of barriers are present.  Matching technique(s) to the barrier(s) improves our chances of achieving a successful settlement.  Finally, pragmatic factors must be considered.  The parties’ willingness to openly exchange information sufficient to justify settlement and their commitment to settle are among these pragmatic considerations.


4. Dispute Information Management Support:  Support of any dispute resolution usually involves gathering, sorting, reviewing and analyzing large quantities of documentation items.  This effort, often conducted by diverting limited program/contract team resources from day-to-day operations, is necessary to develop decision-quality information to support and justify settlements.  In the current ad hoc approach to these tasks, the program/business team tends to “re-invent the wheel” by developing a unique methodology to fit its needs without benefit of corporate knowledge from earlier dispute resolutions.  This plan proposes a feasibility study to establish a standing, centralized Dispute Information Management Support capability, using state-of-the-art digital technology and processes to build searchable databases.   This capability could include a core group of technical support contractors capable of collating and analyzing this data in support of the Air Force ADR decision makers.


5.  Air Force and Industry Commitment:   A cornerstone of this plan is a tiered approach to obtaining commitment prior to identification of any actual dispute.  The first tier is a leadership commitment in which Department of the Air Force acquisition and industry corporate executives for major weapon system programs agree in writing to pursue ADR-based settlements whenever appropriate before resorting to Contract Dispute Act processes.  This tier is known as ADR Corporate Agreements.   The second tier, captured in SAF/AQ’s Lightning Bolt 99-4, calls for program-level agreements which confirm this commitment with tailored rules of engagement.  These agreements recognize that either party may determine that a particular dispute is not well suited to ADR or may elect to opt out of the ADR process and pursue the issue using Contract Disputes Act forums.  Issues in a Contract Disputes Act forum can be converted to an ADR process upon agreement of all parties including, when appropriate, the cognizant Contract Disputes Act forum officials (subject to asterisk under ADR Model on page 2).


6. Early Warning System/Process Improvement:   The data gathering system and metrics approach envisioned by this plan is designed to create an early warning system to (1) facilitate early consideration of ADR, (2) improve fiscal management of scarce expired and current funds via improved tracking of dispute-related contingent liabilities, and (3) accurately define and measure the overall dispute environment throughout Air Force acquisition.  Air Force acquisition currently is without any system of gathering data to provide these three capabilities.  A feasibility study of the optimum system to use to gather this data will be conducted.  Once established, the system also should provide valuable information for improving our use of contractual ADR.


7.  Sources and Use of Neutrals:  The Air Force preference is to use Armed Services Board of Contract Appeals (ASBCA) judges as third-party neutrals, whenever this is acceptable to the contractor.  There are several advantages to seeking the assistance of the ASBCA.  First, sitting Board judges have tremendous subject matter expertise.  Second, Board judges are neutral with regard to the potential outcome of a dispute and can provide an independent assessment of the contract controversy.  Third, Board judges will cease to support a proposed settlement that, in their opinion, moves beyond the “zone of reasonableness.”  Sources of private sector neutrals are also acceptable and appropriate when the parties agree. 

Acquisition ADR Infrastructure

A.
Air Force ADR Advisory Team:  A Virtual Organization
The Air Force ADR Advisory Team will be multi-disciplinary in composition and provide advice,  guidance and support to Air Force Acquisition Teams regarding the use of ADR.  The proposed ADR Advisory Team will consist of existing personnel positions and include appropriate, designated personnel from:  (1) SAF/AQC (Team Lead); (2) SAF/AQX; (3) AFMC LO/JAB; (4) SAF/FMB; (5) SAF/GCQ; (6) DCAA; (7) DCMC, and (8) ADR champions  from each Center and MAJCOM acquisition staff.  The intent is to create a “virtual,”  (as opposed to co-located) team that provides ADR field support as needed, making maximum use of electronic communication.

The ADR Advisory Team will:

· Develop and maintain an ADR practical application guide

· Coordinate and monitor corporate agreements and program-level agreements

· Facilitate and provide assistance on individual ADR case process design to include screening for appropriate ADR use, drafting confidentiality and ADR timeline agreements, recommending specific ADR techniques and neutrals, and providing business and fiscal advice to support settlement justifications and settlements

· Communicate lessons learned throughout the Air Force via a web site

· Manage the ADR training program, developing and providing training as needed

· Coordinate responses to media and/or congressional inquiries

· Maintain on-going assessment of Air Force ADR environment

· Establish metrics and identify continuous improvement opportunities 

The Center and MAJCOM Acquisition ADR Champion will:

· Serve as a member of the ADR Advisory Team

· Advocate for the appropriate use of acquisition ADR

· Facilitate resources to support program/business team ADR process management to include screening for use of ADR, drafting of agreements and requests for team-specific training

· Contribute to identification of process improvement opportunities and lessons learned 

· Coordinate, as required, with the Center/MAJCOM ADR Advocate appointed in accordance with AFPD 51-12, paragraph 4.4

B.
 Dispute Information Management Support:  A Standing Capability
The nucleus of a Dispute Information Management Support capability exists as the Contract Issue Resolution Team (CIRT Team), located at Wright-Patterson AFB, OH, under the direction of HQ AFMC.   This team, established to support two very large litigation efforts, is composed of a small group of government managers; a data-input and analysis support contractor; established, secured facilities, and state-of-the art imaging and data-base management capital equipment to include independent Local Area Networks and mainframe computers.  This plan requires a feasibility study to evaluate the permanent establishment of this team, under SAF/AQC management, with the following responsibilities:

· Assist program office with review of available materials

· Scan and code documents

· Quality assure, track and improve scanning, coding production processes

· Provide issue-specific technical analysis

· Maintain all capital equipment and facilities

· Develop and maintain witness, depositions and interrogatories database

· Draft documentation supporting business team assessments and positions

· Prepare information to be shared during ADR proceedings 

C.  Business Team:  Resolve at the Lowest Possible Level

The Business Team  is the center of success behind the execution of this plan.  The Business Team, consisting of program/project managers, technical experts, contracting officers, legal counsel and auditors, remains responsible for managing the actual ADR process, as well as reaching, justifying and paying for any settlements.  Note: local legal counsel remain key advisers to the Business Team, particularly if ADR fails to result in settlement and either party pursues litigation.  Business Team responsibilities include:

· Establish and maintain program-level ADR agreements when required

· Consider ADR early when attempting to resolve an issue in controversy

· Seek assistance from the ADR Advisory Team when developing either a program-level ADR agreement or when working with a contractor to design an ADR process to address a specific issue

· Agree, in writing, to an ADR process to include identification of neutral(s), confidentiality agreements, timeline for exchange of information and ADR structure prior to actually starting structured negotiations

· Arrange for any needed incurred cost audits, pricing support, Dispute Information Management Support

· Manage the actual ADR process, sharing information as specified in any agreements, participating in presentations to the neutral(s), making the actual settlement decision

· Justify and obtain business clearance on proposed settlement and maintain appropriate documentation

Acquisition ADR Training 

A.
Awareness Training
The ADR Advisory Team will develop and support delivery of two types of ADR training.  The first type is a series of briefings designed to increase top- and mid-level management awareness of how to best employ ADR when resolving contract issues.  Awareness training on the purpose and structure of the acquisition ADR program is aimed at Wing, Base and Center Commanders, their staffs and other senior acquisition professionals.  All other acquisition professionals will receive ADR awareness training through briefings at selected conferences and/or acquisition reform week.

B.  Skills and Application Training

The second type of training will be ADR skills training.  SAF/AQC will gear this training toward the ADR Advisory Team, government personnel assigned to Dispute Information Management Support, selected MAJCOM-level acquisition professionals and contract attorneys to ensure they have in-depth understanding of ADR processes and principles, as well as conflict avoidance concepts.  These specially trained people can then provide on-demand training to Business Teams as they prepare to participate in an ADR process.   Additional ADR background and training materials will be available on an ADR Web page linked to both SAF/GC and SAF/AQ Internet Home pages.

ADR Program Metrics and Quality Assurance

A.
Acquisition ADR Defined
A widely accepted definition of ADR focuses on third party assisted negotiated settlements.  The definition used in this plan is broader and allows for unassisted settlement negotiations to be considered ADR proceedings if conducted in accordance with a written agreement intended to be in lieu of litigation. We use this definition to capture the varied and innovative ways in which parties employ ADR techniques.  We do not intend to create an artificial requirement to reduce informal unassisted settlement negotiations to written ADR agreements.  If the parties believe that a written ADR agreement will assist them in the resolution of a dispute, they are encouraged to do so--the decision is theirs to make.

The following defines ADR procedures that will be tracked to comply with Air Force Policy Directive 51-12:

(1) Parties voluntarily agree to resolve issues in controversy using collaborative techniques as an alternative to litigation.  Such techniques rely on a structured process and one or more third-party neutral(s).  They include, but are not limited to, conciliation, facilitation, mediation, fact-finding, mini-trials, and arbitration or any combination thereof. 

(2)  Issues in controversy resolved pursuant to the ADR procedures of other agencies or as provided for in the rules, General Orders, and standard operating procedures of the ASBCA and the United States Court of Federal Claims.  

(3)  Structured settlement procedures pursuant to corporate ADR agreements or other written procedures that are used in lieu of the normal litigation process. 

An ADR agreement is in writing and typically, but not always, includes:  (1) an agreement on the dispute resolution process, procedures, schedule and termination of the agreement; (2) a provision for the appointment, role and payment of any third party(ies); (3) a provision addressing an audit, if necessary, of the contractor’s claim or request for equitable adjustment; (4) a provision to ensure confidentiality of the proceeding; and (5) any factual and/or position exchange regarding the issue(s) in controversy. 

B.  Data Gathering and Metrics
Acquisition ADR data gathering and metrics will serve as a means and methodology to continuously assess the ADR environment across the Air Force and identify process improvement opportunities. A feasibility study will be conducted to accomplish the above and establish related metrics.  An essential function of these measures will be to serve as an early warning system to identify contingent liabilities and acquisition practices which tend to lead to disputes.  

· Electronic, central reporting of all REAs resulting from issues in controversy and certified claims, as defined in FAR 33.201 

· Forecast of aggregate contingent liability associated with all reported REAs and certified claims, tracked by fiscal years (to improve management of expired, as well as current, funds and prepare for possible fiscal shortfalls in paying settlement costs)

· Evaluation of cycle times, ADR effectiveness and efficiency

AQ ADR Program Implementation Schedule
Fiscal Year 1999
1.  ESTABLISH ADR INFRASTRUCTURE
1st
 QTR
2nd
QTR
3rd 

QTR
4th 

QTR

Appoint ADR Advisory Team members and conduct meetings (by VTC) no less than quarterly


X
X

Conduct Dispute Information Management Support feasibility study; present decision briefing

X
X
X

Establish corporate agreements with major weapon system prime contractor executives
X
X
X


Develop, initiate and complete Lightning Bolt 99-4 (program-level agreements) to include draft of a basic program-level agreement

X
X


X

Write and publish Acquisition ADR Guide to include screening methodologies


X
X

Review AFFARS for recommended changes



X

2.  ESTABLISH ADR TRAINING PROGRAM 





Build and deploy Web site in support of Lightning Bolt 99-4


X
X

Incorporate acquisition briefing in MAJCOM and Center-level Workplace ADR awareness presentations to Commanders and senior staff

X
X


X

Develop ADR Roadshow presentation; identify Air Force and MAJCOM conferences and training sessions to host roadshow


X


Develop and present multifunctional ADR briefing to members of the ADR Advisory Team; identify other skills training needs 


X


Secure resources necessary for outyear ADR training effort


X
X

3.  ESTABLISH ADR PROGRAM METRICS AND

    QUALITY ASSURANCE





Design and initiate baseline Contract Controversy Data Call


X
X

Design metrics based on baseline data call information


X
X

Conduct study on optimum means to electronically  gather data (Acquisition Contract Controversy Environment Assessment Tool)



X

Analyze data for process improvement opportunities



X

Develop data into an early warning system to identify fiscal needs


X
X

Fiscal Year 2000

1.  ESTABLISH ADR INFRASTRUCTURE
1st
QTR
2nd
QTR
3rd
QTR
4th

QTR

Refine ADR Advisory Team and processes employed
X
X
X
X

Permanently establish Dispute Information Support Capability
X
X
X
X

Expand corporate agreement and program-level agreements as needed

X
X


2.  ESTABLISH ADR TRAINING PROGRAM 





Explore incorporation of Acquisition ADR into Defense Acquisition University courses
X




Conduct additional awareness training presentations
X
X
X
X

Complete skills training for ADR Advisory Team
X
X



Explore need for and develop related training courses (example:  Analyzing the Modified Total Cost Proposal or Justifying Your ADR Settlement)
X

X


3.  ESTABLISH ADR PROGRAM METRICS AND

    QUALITY ASSURANCE





Deploy electronic Acquisition Contract Controversy Environment Assessment Tool

X



Target process improvement opportunities 


X


Fiscal Years 2001 - 2003
For each subsequent year, we will evaluate our performance to refine our ADR infrastructure, training and processes as necessary.  We will refine and/or expand areas targeted for increased ADR usage as well as our metrics for measuring success.  

At a minimum, we envision the following goals for FY 00:

1. Refine the Air Force ADR infrastructure and processes to reflect lessons learned;

2. Secure resources necessary to support ADR initiative;

3. Target increased ADR usage;

4. Engage with industry to consistently move toward conflict avoidance; and

5. Identify and eliminate barriers to increased ADR usage.


Air Force

Alternative Dispute Resolution (ADR) Plan

For

Environmental Disputes

ADR Program Overview

Overall program responsibility for the Air Force (AF) Alternative Dispute Resolution (ADR) program has been delegated to the Secretary of the Air Force Office of the General Counsel (SAF/GC).  Major AF functional areas have been directed in a 21 April 1998 Acting SEC/AF memorandum, as further implemented by a 15 July 1998 SAF/GC memorandum, to develop five-year plans. These plans implement the overall AF five-year ADR plan and program, as well as expanding the overall AF plan in each of the functional areas.  As such, each functional plan interrelates with both the overall AF plan and other functional plans.  The process owner of the Environmental ADR Program and Plan for the Secretariat is SAF/MI and for the Air Staff AF/IL.  However, both SAF/GC and AF/JA, acting through SAF/GCN and AFLSA/JACE, have significant roles and expertise necessary to successfully implement this environmental plan and resultant program.

Environmental ADR Program Goals
The specific goals of the environmental ADR program are:

1.
Design and develop an ADR program and designate responsible AF officials that establish criteria to assess and identify environmental disputes and issues in controversy for ADR, and then resolve such disputes and issues efficiently, effectively, and in a manner supportive of the AF mission.

2.
Support training of AF personnel in ADR techniques, and institutionalize lessons learned, as they apply to environmental issues.

3.
Identify third party neutrals and develop a mechanism to obtain their services on an expedited basis.

4.
Develop measures of success and effectiveness, and continuously improve the AF ADR program through such self-assessment.

ADR Plan Implementation

Air Force Environmental Administrative Dispute Resolution Advocates Working Group 

1.
Creation

i.
Upon approval of this plan there shall be created an Air Force Environmental Administrative Dispute Resolution Advocates Working Group (EADRAWG).

2.
Composition

i.
Membership in the EADRAWG shall be comprised of representatives from each of the following offices.

a.
SAF/MIQ
(co-chair),

b.
SAF/GCN
(co-chair),

c.
AF/ILEV, and

d.
AFLSA/JACE.

ii.
The head of each organization listed in 2 (i) shall appoint at least one representative and one alternate to the EADRAWG.

3.
Functions

i.
The EADRAWG will implement and provide continuous direction to and oversight of the AF Environmental ADR Plan and Program.  The EADRAWG shall coordinate with, make recommendations to, and implement the policy and direction of the Air Force Steering Committee for ADR at Headquarters Air Force (AF ADR Committee).  It shall also serve as the primary implementing arm of the AF ADR Committee in relations with the field and other agency liaisons and ADR advocates with regard to environmental disputes.

ii.
Subject to the oversight and direction of the AF ADR Committee, design, develop, implement and execute, in coordination with and supplemental to both the overall and other functional AF ADR plans and programs, the following:

a.
AF Environmental ADR training program.

b.
Third Party environmental neutral programs and persons.

c.
Criteria to evaluate AF environmental disputes and issues for the potential utilization of ADR.

d.
Measures of success and effectiveness of the AF Environmental Plan and Program.

iii.
Assist the AF ADR Committee in identifying and coordinating the AF Environmental ADR program with other federal and state ADR plans, programs, and agencies; thereby facilitating the AF utilization of ADR across the entire spectrum of potential environmental disputes and issues.  Liaisons include ADR advocates or other designated offices and officials of:

a.
U.S. Department of Justice, Environment and Natural Resources Division (DoJ/ENRD);

b.
U.S. Environmental Protection Agency (EPA); and

c.
State agencies and offices, such as:

1.
Counsel of Governors,

2.
State Counsel of Attorneys General,

3.
Environmental Conference of the States.

Training

ADR skills acquisition:

1.
Members of the EADRAWG, and other members of the organizations comprising it as appropriate, should first obtain training in ADR generally and, if available, environmental ADR.

2.
Major Command (MAJCOM) counterparts of the organizations comprising the EADRAWG should also obtain such training.

3.
SAF/GC shall assist in identifying and funding appropriate courses and training.

AF Environmental ADR field training:

EADRAWG shall supplement overall AF ADR training efforts and programs.  This supplementation may include.

1.
Augmenting AF ADR training programs and courses by providing training augmentors to help develop and instruct environmental specific ADR components.  Such courses may include those offered by the Judge Advocate General’s School (AFJAGS).

2.
Supplementing overall AF ADR training and educational materials, such as AF ADR web-sites and other electronic or print pamphlets, guides, and documents.

3.
Compiling lessons learned from past, current and future environmental ADR, and ensuring such lessons are incorporated into training programs and course and other training and educational information. 

4.
Augment as requested and appropriate, overall AF ADR awareness training at MAJCOMs/field.

Identification of Environmental ADR Criteria

1.
In conjunction with and in further development of overall AF programmatic criteria developed by SAF/GC, the EADRAWG will, where appropriate, develop supplemental criteria to assess and identify AF environmental disputes and issues appropriate for ADR consideration.

2.
The EADRAWG may establish liaison with other federal and state agency environmental ADR advocates and personnel to formulate environmental specific ADR criteria.

Third Party Environmental ADR Neutral Program

1.
In conjunction with and in further development of the generic identification of available and appropriate ADR third party neutral organizations and personnel compiled by SAF/GC, the EADRAWG may develop and identify environmental specific expertise to SAF/GC to augment such listings.

2.
The EADRAWG may also establish liaison with and utilize other federal and state agency third party neutral programs and listings, to include those of DoJ/ENRD and EPA.

3.
In conjunction with and in support of the overall ADR program and SAF/GC, the EADRAWG shall explore and identify available AF funding and contracting mechanisms to obtain identified third party neutral ADR services.

Environmental ADR Measures of Success

1.
In conjunction with and as a supplement to overall AF ADR measures, the EADRAWD may develop and recommend for the AF ADR Committee approval measures of merit, success, and effectiveness for the AF Environmental ADR program, which could augment and or tailor generic AF ADR measures.

2.
The EADRAWG should continuously and regularly compile and monitor such measures, report them as required to the AF ADR Committee, and make continuous process improvement recommendations as warranted to the AF ADR Committee for their consideration and actions.  These recommendations should build upon and augment similar processes and improvements to the overall AF ADR program. 

Phased Implementation

Fiscal Year (FY) 1999:

1.
Establish the EADRAWG.

OPR:
SAF/GC and SAF/MI

2.
Obtain formal ADR training for EADRAWG members and appropriate counterpart MAJCOM ADR advocates.

OPR:
AF ADR Committee

3.
Through MAJCOMs, EADRAWG to make data calls to identify AF Environmental ADR experience, success and expertise.

OPR:
SAF/GC and SAF/MI

FY 2000:

1.
Develop and provide as supplement to SAF/GC and AFJAGS ADR courses, environmental specific ADR training materials and awareness training.

OPR:
 EADRAWG

2.
Develop and implement AF ADR committee approved environmental ADR measures of merit and continuous improvement processes to supplement and augment overall AF ADR measures and process.

OPR:
EADRAWG

3.
Develop and disseminate, in conjunction with and as a supplement to the overall AF ADR program, criteria to assess and identify AF issues and disputes for ADR.

OPR:
SAF/GC and EADRAWG

4.
Identify, develop, and disseminate a listing of third party environmental ADR neutrals and mechanisms to access, in conjunction with and in augmentation to overall AF ADR program.

OPR:
SAF/GC and EADRAWG

FY 2001:

Continue to refine FY 2000 efforts.

OPR:
SAF/GC and EADRAWG

FY 2002:

Continue to refine FY 2000 efforts.

OPR:
SAF/GC and EADRAWG

FY 2003:

1.
Continue to refine prior FY efforts.

OPR:
SAF/GC and EADRAWG

2.
Develop methodology to assess and generate report on AF Environmental ADR Plan and Program efficacy and suggested refinement for AF ADR COMMITTEE, SAF/GC and SECAF as appropriate

