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Alternative Dispute Resolution

Introduction

Alternative Dispute Resolution is a term coined to define forms of dispute resolution other than court adjudication.  It had been characterized as “alternative” because traditionally, one turned to the courthouse to for resolving the disputes unable to be resolved through bilateral negotiations.  

For a variety of reasons, however, parties to disputes have found the courthouse experience to be dissatisfying and costly.  At the same time, and for a variety of reasons, the number of “unresolvable” disputes has escalated to the degree that our current system is simply unable to handle it all.  As a result, ADR is not alternative anymore, but mainstream.  The good news is that the Air Force has been moving right along with these developments.

History

· Administrative Dispute Resolution Acts of 1990, 1996, 5 U. S. C. 571 et. seq. 

· Congressional Finding that ADR can be used advantageously in administrative proceedings which have become increasingly formal, costly and lengthy, contrary to intent, and explicit authorization to use ADR is necessary

· Grants agencies authority to voluntarily engage in ADR to resolve controversies relating to administrative programs 

· Provides that agencies shall adopt a policy that addresses the use of ADR

· DoD Directive 5145.5, April 1996

· Components were to establish and implement ADR policies and programs; use ADR techniques as an alternative to litigation or formal administrative proceedings whenever appropriate; and foster increased use of ADR techniques, identifying and eliminating unnecessary barriers to ADR use.   

· SECAF ADR Policy Memorandum, April 1998

· Air Force Policy Directive 51-12, April 1999

· Established policy that voluntary use of ADR will be employed to the maximum extent practical and appropriate.

· Alternative Dispute Resolution Act of 1998, 28 U. S. C. 651 et. seq. 

· U.S. District Courts shall authorize the use of ADR processes in civil actions and require the litigants to consider ADR techniques

· DoJ exempt, but policy is to increase use.

Air Force ADR Program, AFPD 51-12

· Establishes Air Force Policy to voluntarily use ADR to the maximum extent practical and appropriate

· The principal deputy General Counsel is the OPR

· Variety of “two-letter” organizations required to work with SAF/GC to implement the Air Force ADR Program

· Five Year plan for the Air Force to be developed and implemented

· ADR advocates to be appointed at each MAJCOM, BASE:  Will be JAGs/civilian attorneys 

· Secure resources necessary to implement the ADR policy and program

· Overall Five year plan is being developed, will be out soon

Functional Plans

· AQ Plan

· Early systematic screening of REAs & Claims--data call

· ADR advisory team screens cases using 3-part test

· Creation of infrastructure to support ADR use--DIMS study, ADR Champions 

· Metrics & Lessons Learned 

· Workplace Dispute Plan

· Civilian and Military disputes treated differently

· Use of Air Force Mediators

· New EEO Regulation effective 9 Nov 99--29 C. F. R § 1614 provides that agencies must have an alternative dispute resolution (ADR) program, for both pre-complaint process and formal complaint process

· Environmental Plan

· Creation of Air Force Environmental Administrative Dispute Resolution Advocates Working Group

· AF Environmental ADR Training

· Third party neutral program, case screening, measures of success

· Role of ADR Advocate

· Commander’s “one-stop shopping” POC for ADR matters within the command

· Meet with functional ADR “champions” at regular intervals as necessary

Conclusion


The Air Force has been a leader in the ADR area.  Some areas move ahead faster than others do, but the overall structure is coming into place to systemize the processes and get all our folks trained to take better advantage of the ADR momentum our department already leads. 

Spectrum of ADR Tools




Mediation

Mediation is a process in which a third party neutral facilitates the parties to reach their own settlement through interest based negotiation techniques.  The parties maintain significant control over the process and the settlement.  This is an extremely flexible 

process which has the opportunity to allow the parties to address underlying problems beyond the dispute at hand.  The parties can be creative with the solutions, resulting in a high rate of compliance with the settlement agreement.  The process is entirely voluntary, and is relatively inexpensive.  The neutral has no power to impose settlement on the parties; but the value added by the neutral is to get the parties over the barriers they may have developed in their unassisted attempts at negotiation.  The opportunity for private caucuses with the mediator is a key attribute to the success of this technique.  Mediation can be facilitative or evaluative.  This technique is particularly well suited for those cases in which emotions are driving the differences, and cases where keeping the relationship between the parties are important.


The process starts with the mediator making opening statement to the parties.  This typically involves a discussion about how the process works, the ground rules, an explanation about confidentiality of the proceedings, and a clear explanation about the impartiality of the neutral.  The parties are then typically afforded the opportunity to describe their side of the case without interruption by the other side.  The mediator may continue in joint session or caucus with either side.  There can be any number of joint sessions and caucuses with the mediator.  At a time when it appears a settlement can be reached, the parties are typically brought together in joint session with the mediator facilitating the negotiations.  The mediator assists in drafting their settlement agreement.  

Mini-Trial


This is a process which combines a summary trial followed by negotiation/mediation.  The parties present abbreviated cases (which can be testimony, documentary, arguments by counsel, etc., in accordance with their agreement) to a panel which consists of the principles of both sides of the dispute, and the neutral.  Following presentation of the parties’ cases, the principles begin negotiating.  The neutral provides facilitative or evaluative assistance when necessary, and in accordance with the agreement of the parties.  In some cases, the neutral will provide an advisory assists if necessary, which can be either facilitative or evaluative.  This technique is well suited for those disputes that are complex, but early resolution is desired.  


The advantages of this process is that the principles are brought into the case early on; getting an opportunity to hear both sides of the issue resolving the dispute before significant amounts of time and money are spent on litigation.  The disadvantage is that a more expense and time is required to be prepared for this technique than other forms of ADR; the parties prepare for a trial on an accelerated schedule.  Senior level decision-makers must be willing to devote significant amounts of time to this process.

Early Neutral Evaluation


This process has the parties presenting their case to the neutral with subject matter expertise, who assesses the strengths and weaknesses of each party’s case, and provides an opinion of the likely outcome or litigation result.  The parties are then free to take this information and reanalyze how they might choose to resolve the case.  It’s a tool appropriate when the parties have unrealistic expectations about the case, or could benefit from narrowing the issues; or are just uncertain about the case value.  This technique is especially appropriate for those cases where legal theories are complex or fact-intensive.  The key is in selecting a well-respected neutral whose evaluation of the issues will assist the parties in reaching settlement, but the parties remain the decision-makers.  

Fact-Finding


This technique is well suited for those cases where liability is clear, but the question is quantum; or where the quantum is clear, but the parties are uncertain about who is responsible.  The parties present their information to the neutral, who decides the facts.  The parties then go about their negotiations.  

Arbitration


This technique was the first alternative to traditional litigation, dating back to the 1920s.  It is the most formalistic of all the methods.  There are proscribed guidelines for the arbitration, and the arbitrator has some authority to move the case along, but there is sufficient flexibility for the parties to be creative in designing their process.  The key difference between arbitration and the other methods is that the arbitrator makes the decision, and if binding arbitration is selected, the parties are bound to that decision.  Cases appropriate for this tool are those where the parties seek a decision on a dispute relatively quickly.  


Sometimes binding decisions are desired, but the finality of the decision is worrisome.  The parties can limit the arbitrator’s discretion to a certain range, or ask for the arbitrator to pick the best “last offer” of each party.     
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