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GENERAL:  The applicant appeals for upgrade of discharge to Honorable, change of reason for discharge, and change of reenlistment eligibility (RE) code.

The applicant was offered a personal appearance before the Discharge Review Board (DRB) but declined to exercise this right.

The attached brief contains the available pertinent data on the applicant and the factors leading to the discharge.

FINDINGS:  Upgrade of discharge is denied.

The Board finds that neither evidence of record nor that provided by the applicant substantiates an inequity or impropriety which would justify a change of discharge.

The applicant's issues are listed in the attached brief.   

Issues 1 and 3 will be addressed jointly.  Applicant states that his discharge should take into account his whole record of service. The DRB took note of the applicant's duty performance as documented by his performance reports, letters of recommendation and other information contained in the records.  They found the seriousness of the willful misconduct offset any positive aspects of the applicant's duty performance.  The Board concluded the discharge was appropriate for the reasons which were the basis for this case.

Issue 2.  Applicant contends discharge was inequitable because it was too harsh—that applicant was a first offender and that clemency is warranted.  The records indicated the applicant received administrative actions;  such as, the two Article 15s for misconduct during his time in the service.  One during another enlistment period for assaulting an airman and using disrespectful language towards his superior non-commissioned officer, and the other during his last enlistment period for using disrespectful language towards his superior officer.  The records also show that an administrative discharge board recommended applicant be discharged with an Under Other Than Honorable Conditions (UOTHC) discharge for a civilian conviction for pointing a pistol and a finding of guilty of aggravated assault.  The DRB opined that through these administrative actions, the applicant had ample opportunities to change his negative behavior.  If he can provide additional documented information to substantiate an issue, the applicant should consider exercising his right to make a personal appearance before the Board.  If he should choose to exercise his right to a personal appearance hearing, the applicant should be prepared to provide the DRB with factual evidence of the inequity and any exemplary post-service accomplishments as well as any contributions to the community.  The Board concluded the misconduct was a significant departure from conduct expected of all military members.  The characterization of the discharge received by the applicant was found to be appropriate.
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Issue 4.  Applicant requests that the reason (Civilian Court Conviction) for his discharge be changed to “Miscellaneous Reasons.”  The DRB opined that the reason for discharge was Unsatisfactory Performance which is in accordance with AFR 39-10, paragraph 5-48.  An involuntary discharge for the Miscellaneous Reasons would only be appropriate when discharge would serve the best interests of the Air Force and the discharge for cause is not warranted.  The Board concluded the reason for the discharge received by the applicant was found to be appropriate.

CONCLUSIONS:  The Discharge Review Board concludes that the discharge was consistent with the procedural and substantive requirements of the discharge regulation and was within the discretion of the discharge authority and that the applicant was provided full administrative due process.

In view of the foregoing findings the board further concludes that there exists no legal or equitable basis for upgrade/change of reason for discharge and change of RE code, thus the applicant's discharge should not be changed.

Attachment:

Examiner's Brief

FD-00-00172

DEPARTMENT OF THE AIR FORCE

AIR FORCE DISCHARGE REVIEW BOARD

ANDREWS AFB, MD




(Former SSGT) 







1.  MATTER UNDER REVIEW:  Appl rec’d a UOTH Disch fr USAF 86/02/04 UP APR 39-10, para 5-48 (Civilian Court Conviction).  Appeals for Honorable Disch & to Change the Reason and Authority for Disch.



2.  BACKGROUND:

      a. DOB: 59/09/11.  Enlmt Age: 18 0/12.  Disch Age: 26 4/12. Educ: FORMDROPDOWN 
.  

AFQT: N/A.  A-24,  E-54,  G-41,  M-59. PAFSC: 27250 - Air Traffic Control Operator. DAS: 85/01/12.

      b.  Prior Sv: (1) AFRes 77/09/15 - 77/11/17 (2 months 3 days)(Inactive).

                    (2) Enld AS AB 77/11/18 for 4 yrs.  Ext 81/03/23 for 23 months.  Svd: 4 yrs 1 month 18 days, all AMS.  AMN - 78/05/18.  A1C-(APR Indicates): 78/11/18-79/11/17.  SGT - 81/08/01.  APRs: 8,8,9.


3.  SERVICE UNDER REVIEW:

      a.   FORMDROPDOWN 
 as SRA 82/01/05 for 6 yrs. Svd: 4 Yrs 1 Mo 0 Das, of which AMS is 4 yrs 0 mos 28 das (excludes 2 days lost time).

      b.  Grade Status:  SSGT - 83/10/01

      c.  Time Lost:  85/05/18 through 85/05/19 (2 days).

      d.  Art 15’s:  (1) 83/06/09, Moody AFB, GA - Article 89.  You did, o/a 5 

                         Jun 83, behave yourself with disrespect toward Capt ----

                         --, your superior commissioned officer, by saying to 

                         him, "I don't have to take this shit," or words to that 

                         effect, and by saying about him, "That mother fucker 

                         called me a liar," or words to that effect.  Rdn to A1C 

                         (susp til 20 Dec 83), and 30 days correctional custody.
  

                          FORMDROPDOWN 
 (No mitigation)

                     (2) 80/05/27, Shaw AFB, SC - Article 91.  You were, o/a 12 

                         Mar 80, disrespectful in language toward Sgt -------, 

                         your superior noncommissioned officer, who was then in 

                         the execution of his office, by saying to him "Fuck 

                         you," or words to that effect.  Article 91.  You were, 

                         o/a 12 Mar 80, disrespectful in language toward TSgt ---

                         ---, your superior noncommissioned officer, who was then 

                         in the execution of his office, by saying to him "I will 

                         kick anybody's ass who messes with me, regardless of 

                         rank", or words to that effect.  Article 128.  You did, 

                         o/a 12 Mar 80, assault SrA -------, a person then having 
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                         and in the execution of Air Force Security Police duties 

                         by grabbing his arm, pushing him up against the wall, 

                         and threatening bodily harm.  Article 134.  You did, o/a 

                         12 Mar 80, wrongfully communicate to SrA -------, a 

                         threat to injure him by "fucking up his face."  Article 

                         134.  You were, o/a 12 Mar 80, disorderly in station, to 

                         wit: by entering the Security Police clearing room 

                         through the exit door, verbally abusing SrA -------, 

                         yelling during guard mount, and yelling at TSgt ------.  

                         Rdn to Amn (susp til 15 Oct 80), and 30 days extra duty.

                          FORMDROPDOWN 
 (No mitigation)

      e.  Additional: LOR, 21 MAY 85 - Civilian Conviction. 

      f.  CM:  none.

      g.  Record of SV: 81/01/26  82/03/12  Moody AFB  8  (Annual)

                        82/05/10  83/01/31  Moody AFB  9  (CRO)

                        83/02/01  83/12/12  Moody AFB  8  (CRO)

                        83/12/13  84/07/10  Moody AFB  9  (CRO)

                        84/07/11  85/06/10  Moody AFB  7  (Annual)

                             (Discharged from Moody AFB)

      h.  Awards & Decs:  AFCM, AFLSAR W/1 OLC, AFTR.

      i.  Stmt of Sv:  TMS: (8) Yrs (4) Mos (18) Das

                      TAMS: (8) Yrs (2) Mos (15) Das



4.  BASIS ADVANCED FOR REVIEW:  Appln (DD Fm 293) dtd 00/04/06.
    (Change Discharge to Honorable and Change the Reason and Authority for Disch)



    Issue 1:  Whether the Applicant's record as a whole supports an upgrade of his discharge.
    Issue 2:  Whether the record of the Applicant's first offender treatment for aggravated assault and pointing a pistol at another on 18 May 85 was properly admitted and used against him in the administrative discharge board proceedings.
    Issue 3:  Whether clemency is warranted because it is an injustice for the Applicant to continue to suffer the adverse consequences of a UOTHC discharge. 



ATCH

1. Record of Board Proceedings.
2. GBI Printout.
3. Affidavit. 
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