PROCEEDINGS








	IN THE CASE OF: �mergerec �





	BOARD DATE:           12 August 1998 


	DOCKET NUMBER:   AC96-06633�mergerec �





	I certify that hereinafter is recorded the true and complete record of the proceedings of the Army Board for Correction of Military Records in the case of the above-named individual.  The following members, a quorum, were present:





�
Mr.�
Fred N. Eichorn�
�
Chairperson�
�
�
Mr.�
Raymond V. O’Connor, Jr.�
�
Member�
�
�
Mr.�
George D. Paxson�
�
Member�
�



	Also present, without vote, were:





�
Mr.�
Loren G. Harrell�
�
Director�
�
�
Mr.�
Jessie B. Strickland�
�
Analyst�
�



	The applicant and counsel if any, did not appear before the Board.





	The applicant requests correction of military records as stated in the application to the Board and as restated herein.





	The Board considered the following evidence:





	Exhibit A - Application for correction of military 


            records


	Exhibit B - Military Personnel Records (including


	            advisory opinion, if any)





FINDINGS:





1.  The applicant has exhausted or the Board has waived the requirement for exhaustion of all administrative remedies afforded by existing law or regulations.


�
2.  The applicant requests that the Line of Duty (LOD) findings of “Not in Line of Duty - Due to own Misconduct” pertaining to her disabled husband be changed to “In Line of Duty”.





3.  The applicant states In effect, that her disabled husband, a former service member (FSM) of the Illinois Army National Guard had a heart attack while attending the First Sergeant Course at the Illinois Military Academy (IMA) and that his injury was unjustly deemed to be “Not in Line of Duty - Due to his Own Misconduct.”  She further states that contrary to the LOD findings, her husband was not disregarding his then attending physician’s advice when he had his heart attack on 2 February 1993.  She continues by stating that the Department is relying on information from his original doctor in May 1992; however, he was under the care of another physician at the time of his attack and the circumstances had changed.  She also contends that the Department must share in the responsibility because his unit knew that he had not passed his cardiovascular screening and could not participate in physical training; yet, he was allowed to attend a course (First Sergeant Course) that required physical training.  She goes on to state that her husband was critically injured while attending military training and not only should his excellent record of service be taken into consideration along with the circumstances, but also that due to his injury their life has been turned into one of financial crisis.  She asks that the Board grant her request as a minimum as a humanitarian gesture by changing the LOD findings to “In Line of Duty” and granting her husband a separation by reason of physical disability.  (The FSM’s wife is applying in behalf of her husband because he is nether physically or mentally able to do so.)    





4.  The FSM’s military counsel contends, in effect, that all profiles given to the FSM for acknowledgment had expired at the time of his cardiac arrest and that his unit was aware of his medical condition and still failed to prevent him from attending the First Sergeant Course.  He continues by stating that the FSM was under the care of a private physician who was aware that he was exercising and running and apparently saw nothing wrong with him doing so.  He goes on to state that since the FSM was not knowingly under a profile, he was not violating any orders, instructions, or regulations when he complied with orders to attend the course and participated in physical training.  He contends that the circumstances in this case do not support findings of intentional misconduct or willful negligence necessary to establish a LOD determination of “Not in Line of Duty - Due to Own Misconduct.  He also contends that the circumstances in this case suggest that the Department needs to bear some of the responsibility for the applicant being placed in a position where he would be at risk, while full well knowing that he had not been cleared for physical training.  He asks the Board to consider the financial ruin that the family is facing as a result of his injury and grant the applicant’s request based on humanitarian reasons.





5.  The FSM’s military records show that he served on active duty with the Navy from 10 June 1958 until he was honorably released from active duty on 28 August 1961 and was transferred to the Naval Reserve.  He was honorably discharged on 9 June 1964.





6.  He enlisted in the Illinois Army National Guard at the age of 35 on 19 August 1976 for a period of 1 year and remained in the National Guard through a series of continuous reenlistments.  He was promoted to the pay grade of E-7 on 1 October 1988.





7.  A review of the FSM’s records show that as early as September 1990, the applicant was not taking his Army Physical Fitness Test (APFT) due to his not being medically cleared for physical activity over the age of 40.  His records also depicted him as a model soldier, who although was not cleared for physical training, he ran 4 miles daily followed by a workout, that he was hard working, genuine, dependable, and an asset to the National Guard.  His records also show that he has a Master of Science degree in Agricultural Industries, that he was employed by the Department of Agriculture, and that his job required him to frequent farms and inspect the crops in his area of responsibility. 





8.  On 19 September 1991 he took and passed a Thallium Stress Test under the Cardiovascular Screening Program (CVSP).  He was cleared for physical training and he passed his APFT on 4 April 1992.





9.  On 15 April 1992 he failed CVSP Phase I screening and was issued a 179 day temporary profile (signed on 28 April 1992) with limitations of physical training at own pace and no APFT.  The FSM acknowledged his failure of Phase I on 12 May 1992.





10.  On 22 May 1992 he elected to take Phase II of the CVSP (Bruce Protocol Treadmill Test) on his own at no expense to the government.  During the recovery phase of the test, he underwent a “Code 99” cardiac arrest, was unconscious, and was shocked back to sinus rhythm.  He was then taken to another hospital where he underwent cardiac catherization.  He was discharged on 25 May 1992 with instructions from his physician that he was not to perform any rigorous activities, especially running.  He was deemed a phase II failure based on the results of the test and subsequently acknowledged it.  In doing so he acknowledged that it was his responsibility to comply with his profile and that should he violate his profile while on military duty and such violation results in injury or disease, the LOD determination may result in “Not in Line of Duty”.  He further acknowledged that he understood that he was not considered to have passed or failed Phase II until he received official notification from the State Surgeon (within a maximum of 60 days).





11.  He took the phase III, CVSP Thallium-201 Stress Test on 29 May 1992 and failed this phase as well.





12.  The FSM submitted a request to attend the First Sergeant Course on 27 June 1992.





13.  On 7 November 1992 he administered himself an APFT at home and annotated his APFT scorecard with the results because the unit refused to allow him to take the test based on the results of the CVSP.  He brought the scorecard to his unit and requested that a newly arrived (but not assigned) lieutenant authenticate his scorecard.  All available evidence indicates that the lieutenant agreed to do so.





14.  On 1 December 1992, all of the FSM’s records pertaining to his CVSP failures were transferred to higher headquarters and an inquiry was made as to the status of his request to attend the First Sergeant Course.





15.  Orders were published on 18 December 1992 by the Department of Military Affairs, State of Illinois, ordering the FSM to active duty for training (ADT) during the period of 31 January 1993 to 13 February 1993 for the purpose of attending the First Sergeant Course.  The orders specified that the FSM had to be able to pass the APFT, that he must have in his possession a valid APFT scorecard verifying a passing score within 8 months prior to the graduation date of the course, and that failure to do so would result in his being returned to his home station for failure to meet course requirements.





16.  The FSM’s unit again contacted higher headquarters to ascertain the status of his CVSP evaluation and confirm his attendance at the First Sergeant Course.





17.  On 24 January 1993 a permanent (P4) physical profile was issued on the FSM which specified no physical training and no APFT, based on his having coronary artery disease with history of cardiac arrest.  The issuing physician recommended that the FSM be found medically unfit for further service.  There is no indication in the available records to show that the FSM ever received a copy of this profile.





18.  The FSM processed into the First Sergeant Course on 31 January 1993 and presented his APFT scorecard, which was accepted as being valid.  He remained in the course until 2 February 1993 when he suffered cardiac arrest after doing physical training that was prescribed in the course.  He was administered cardio-pulmonary resuscitation and sent to the hospital where he was in and out of a comatose state. 





19.  On 3 February 1993, a medical evaluation letter was initiated indicating that the FSM had been found to not meet retention standards and advising the unit commander to initiate separation proceedings.  The letter also informed the commander that the FSM had over 18 years of service and that he was 3 points short of having a qualifying year.  Furthermore, the recommendation for discharge would have to be forwarded to the National Guard Bureau.  It appears that this letter was the result of the issuance of his physical profile/ CVSP evaluation and not his cardiac arrest the day before.  The letter was not received by the FSM’s commander until 29 March 1993 (10 months after he had initially failed his CVSP).





20.  On 18 February 1993 a formal LOD investigation was completed which concluded that the FSM was inappropriately conducting physical training when he knew that he had failed his CVSP and had not been cleared for activity of that nature.  It also indicated that the unit and the FSM were both aware of his condition and seriously jeopardized the soldier’s health and life by performing physical training.  The investigating officer determined that the applicant’s injury was “Not in Line of Duty - Due To Own Misconduct”.  The investigating officer notified the FSM (through his wife) of his findings and recommendations on 18 February 1993 and informed her that the FSM had 10 days in which to appeal the decision.  The applicant acknowledged receipt of the notice in behalf of the FSM.  





21.  The reviewing authority (The Adjutant General of the Illinois Army National Guard), a major general, approved the findings and recommendations of the LOD investigation  on 19 February 1993, 1 day after the FSM was notified by the investigating officer and prior to a legal review being accomplished.





22.  A formal investigation was also initiated on 19 March 1993 under the provisions of Army Regulation 15-6 which found that not only had the FSM been properly notified of his CVSP failures, he also had been advised by several doctors not to do physical training.  He was also advised by his physicians that he needed to have an automatic implantable cardiac defibrillator (AICD), commonly referred to as a pacemaker installed and was further informed that one out of three persons with his condition die without such a device.   The FSM was adamant in his refusal to have such a device installed and indicated such in writing.  The investigating officer also determined that deficiencies existed in the procedures for handling cases such as the FSM’s, in that procedures were not in place to identify and expeditiously process cases of this nature in order to ensure the safety of the soldier and the integrity of the unit. He further determined that the FSM’s case was not expeditiously processed, that the determination that he was medically unfit for further service and the issuance of a permanent profile were not acted upon in a timely manner.  He also found that procedures to prevent the deliberate or unknowing falsification of APFT scores needed to be implemented.   He concluded that the FSM was inappropriately conducting physical training at the First Sergeant Course when he experienced cardiac arrest because he was aware of his failure of the CVSP and had not been officially cleared.  Accordingly, the investigating officer determined that the determination in the FSM’s case should be “Not in Line of Duty - Due to Own Misconduct.  





23.  On 22 February 1993 officials at the National Guard Bureau sent a request to the Office of the Surgeon General (OTSG) requesting a medical advisory opinion on the FSM’s case.  Handwritten remarks at the bottom of the request show that the OTSG elected to defer their opinion to the Judge Advocate General (JAG) for an opinion.  The remarks indicate that the official felt that the finding of “Not in Line of Duty - Due to Own Misconduct” might be appropriate; however, due to the complicity of the State (Illinois National Guard) authorities, it might be sufficient to rule “IN Line of Duty” to be more equitable to the soldier.





24.  Although there is no explanation in the available records why a legal review was not accomplished before the reviewing authority approved the LOD findings and recommendations, a legal review was accomplished in April 1993 which found that the LOD was legally sufficient.  However, the reviewing officer recommended that the finding be changed to “In Line of Duty” with a further finding of “Existed Prior To Service (EPTS)” - aggravated by military service.  He contended that in order to justify a finding of “Not In Line of Duty - Due to Own Misconduct”, the injury must be caused by intentional misconduct or willful negligence.  He went on to state that it had been established that the FSM ran four to five miles a day in all weather conditions and in his opinion the FSM either did not believe he had a medical condition which restricted physical training, or believed that he had at least worked through the problem and was physically fit to attend the First Sergeant Course and perform physical training.  Consequently, in his opinion, this did not constitute willful negligence nor a finding of “Not in Line of Duty - Due to own Misconduct”.





25.  On 6 May 1993 a legal review was conducted by officials at the National Guard Bureau which opined that the findings of “Not in Line of Duty  - Due to Own Misconduct” were appropriate because the FSM engaged in reckless conduct without regard for his personal safety, given his physical condition.





26.  On 30 May 1993 the FSM was issued a Notification of Eligibility for Retired Pay at age 60 (20-Year letter).  He was 52 years of age at the time the letter was issued.





27.  The FSM was honorably discharged from the National Guard on 27 August 1993 and was transferred to the USAR Control Group (Retired) under the provisions of National Guard Regulation 600-200 and Army Regulation 40-501, chapter 3.





28.  The applicant, with assistance of counsel, appealed the LOD findings through the National Guard Bureau to the Total Army Personnel Command (PERSCOM) citing essentially the same issues as she is citing to this Board.  In support of her appeal, the Adjutant General of the State of Illinois (the LOD approving official) after reviewing the circumstances and financial status of the family, recommended that the LOD findings be changed for humanitarian reasons.  Both agencies after reviewing the facts and circumstances of the case determined that there was neither a statutory or regulatory basis to approve a properly adjudicated LOD investigation finding for humanitarian reasons.  





29.  In the processing of this case an advisory opinion was obtained from the PERSCOM Casualty and Memorial Affairs Branch which opined, in effect, that the FSM was advised by two physicians, who communicated with each other, the details of his medical condition and recommended surgery or a defibrillator implant to control his irregular heartbeat. However, the FSM adamantly and willfully refused to heed his doctors’ advice.  Furthermore, the FSM’s continued participation in strenuous exercise against his military and civilian doctor’s advice, showed a reckless disregard for his own safety, showed willful negligence, and was the proximate cause of his cardiac arrest.  The PERSCOM further opined that based on the expert legal opinion and without further evidence to the contrary, it could not recommend changing the LOD investigation finding.





30.  Army Regulation 600-8-1 provides the policies and procedures for investigating the circumstances of disease, injury, or death of National Guard personnel.  It states, in pertinent part, that injury or disease proximately caused by the member’s intentional misconduct or willful negligence is “Not in Line of Duty - Due to Own Misconduct”.  Simple or ordinary negligence or carelessness, standing alone, does not constitute misconduct.  LOD findings or determinations must be supported by substantial evidence and by a greater weight of evidence than supports any different conclusion.  The evidence contained in the investigation must establish a degree of certainty so that a reasonable person is convinced of the truth or falseness of a fact, considering all direct evidence based on actual knowledge or observation of witnesses as well as indirect evidence.  It also states in Appendix F, rule 9, that injury because of erratic or reckless conduct without regard for personal safety or the safety of others, is not in the line of duty.  It is due to misconduct.  This rule has its chief application in the operation of a vehicle, but may be applied with any deliberate conduct which risks the safety of self or others.  Thrill or dare-devil type activities also are examples in which this rule may be applied.  





31.  The regulation also defines willful negligence as a conscious and intentional omission of the proper degree of care which a reasonable person would exercise under sane or similar circumstances in willful negligence.  Willful negligence is a degree of carelessness greater than simple negligence.  Willfulness may be expressed by direct evidence of a member’s conduct.  Willfulness will be presumed when the member’s conduct demonstrates a gross, reckless, wanton, or deliberate disregard for the foreseeable consequences of an act or failure to act. 





32.  The regulation further states, in effect, that in order for military members who sustain permanent disabilities while on active duty to be eligible to receive certain retirement and severance pay benefits, the disability must not have resulted from the member’s willful negligence or intentional misconduct.  A member of the National Guard is entitled to hospital benefits, pensions, and other compensation, just as a member of the Active Army, when called or ordered to perform certain types of training for any period of time, and is disabled from injury while so employed.





33.  Army Regulation 600-8-1, paragraph 40-9, also provides that in cases requiring a formal LOD investigation, the appointing authority will refer the report of investigation to the servicing Judge Advocate for legal review.  The National Guard will refer National Guard reports of investigation to a Judge Advocate or licensed attorney member of the National Guard designated by the State Adjutant General.  The report will be attached to the investigation and the Judge Advocate’s review will determine whether legal requirements have been complied with.  It will also ascertain if any errors exists and if so, whether such error has a material or adverse on any individual’s rights.  It must also determine whether the findings of the investigation are supported by substantial evidence or lack of it.  Additionally, the LOD investigation will be examined to see if potential claims may be involved.  





34.  That regulation also provides that prior to recommending or approving any determination other than “In Line of Duty”, the investigating officer will notify the individual in writing of the proposed adverse finding and provide a copy of the investigation and the supporting evidence.  The member will be given a reasonable opportunity to reply in writing.  If a response is received, the investigating officer will review and evaluate the member’s response prior to making a finding. The report will then be forwarded to the appointing authority.  In each case if the appointing authority or the reviewing authority disapproves a finding and renders a finding that is adverse to the service member, the member will be advised and their response, if any, will be considered before taking action.  Once a LOD determination has been approved, The Secretary of the Army or the Commanding General, PERSCOM, acting for the Secretary, may at any time change a finding made under his signature.





CONCLUSIONS:





1.  Notwithstanding the fact that legal reviews of this case were conducted which determined that the LOD findings were legally sufficient, the first legal review was improperly conducted after the LOD had been approved vice being accomplished prior to approval.





2.  The Board notes that the first legal review recommended that the LOD finding be changed to “In Line of Duty” because there was insufficient evidence to show that the FSM’s actions were the result of intentional misconduct or willful negligence.  However, the LOD had already been approved.  Consequently, the Board is of the opinion that had the legal review been properly accomplished prior to being approved and given the current support of the approving authority who has subsequently recommended that the finding be changed for humanitarian reasons, the approving authority may have changed the finding to one of “In Line of Duty” as recommended by his legal advisor. 





3.  It is also noted that although the FSM (through his wife) was provided (on 18 February 1993) 10 days in which to submit an appeal, the LOD investigation was approved the following day (19 February 1993).  The Board is of the opinion that given the circumstances and the condition of the FSM at the time, that not only should the Department have waited the allotted time for the FSM’s wife to seek counsel in the matter, the minimum 10 day waiting period should have been observed.  As it turned out, the FSM’s spouse obtained military counsel and her appeal was delayed due to the Department’s delay in providing documents related to the case.  Consequently, the Board finds that the FSM’s due process rights, while not denied in this instance, were unnecessarily compromised.





4.  The circumstances in this case lead the Board to conclude that there is reasonable evidence to believe that the FSM was simply being a good soldier and doing what he thought to be right.  While he may have been thinking with his heart instead of his mind, this does not equate to intentional misconduct or willful negligence.  Furthermore, the FSM’s records suggest that he was a selfless individual dedicated to being a contributing member of his unit.  In most circumstances people are not penalized for dedication to their profession, regardless of how misguided their intentions may be, or how detrimental it may be to them personally.  In any event, his excellent record of service is not indicative of and appears to be out of character for acts of intentional misconduct and willful negligence.





5.  While the FSM may not have exercised good judgement when he ignored his doctor’s advice to have a pacemaker implanted, it was his choice to make.  Ignoring a physician’s advice does not constitute misconduct or negligence.  Furthermore, it is noted that at the time he was informed that he had failed the CVSP, he was also informed that a medical determination would be made within a maximum of 60 days.  Such a determination did not occur until 8 months later and only a week before he departed for the First Sergeant Course.  Unfortunately, the determination took 2 months to get to his unit.  By this time he had already suffered a cardiac arrest.  In this regard, it is apparent that the Department did not take the necessary steps in a timely manner to protect the interests of the FSM and the Department by revoking his orders to school and processing him for separation.





6.  This case is further compounded by the fact that the FSM’s unit knew and documented in his evaluation reports for over 2 years that he continued to engage in physical activity without his CVSP clearance.  The Board is of the opinion that this in itself constitutes acceptance of his activities and in all likelihood, given that it took so long for him to be cleared, the opinion of the first legal advisor who concluded that the FSM either thought he no longer had a problem or that he had overcome the problem is very feasible.





7.  The Board also notes that had the Department properly evaluated his condition in a timely manner, the FSM would have been discharged for failure to meet medical retention standards and would not have attended the First Sergeant Course.  Additionally, had it issued a permanent profile in a more timely manner and ensured that it was presented to the FSM, there in all likelihood would not be an issue at hand.  In other words, had the Department handled the FSM’s case as expediently as it completed its investigations, all concerned would have been properly protected.  Consequently, while the FSM is not totally blameless, the Board believes that the Department is equally responsible for the situation that occurred.  Accordingly, the FSM’s injury should have been declared “In Line of Duty”. 





8.  While the Board concedes that the circumstances in this case could call for a LOD finding either way, and that such a finding is based on the considered opinion of the official making the finding at the time.  However, the Board is convinced that there was complicity on the part of the Department in that it failed to follow and enforce its own regulations both before and after the injury occurred.  Given these circumstances, the Board finds it only appropriate that the FSM receive all benefit of doubt in this matter and that the LOD determination be changed to “In Line of Duty”.    





9.  In view of the foregoing, the applicant’s records should be corrected as recommended below.





RECOMMENDATION:





That all of the Department of the Army records related to this case be corrected:





a.  by changing the LOD determination approved on 10 May 1993 to reflect that the injuries suffered by the individual on 2 February 1993 were incurred “In the Line of Duty; 





b.  by voiding his 27 August 1993 discharge from the Illinois Army National Guard and his transfer to the USAR Control Group (Retired); and





c.  by showing that on 3 February 1993 he was physically unfit to perform the duties of his office, grade, rank or rating by reason of myocardial infarction, rated 100 percent disabling under code 7006 of the VASRD; that the disability was incurred while he was entitled to receive basic pay, that it did not result from misconduct or willful neglect; that it was not incurred during a period of unauthorized absence; that it was not the direct result of armed conflict; that it was not caused by an instrumentality of war; and





d.  by showing that he was relieved from active duty on 3 February 1993 by reason of physical disability rated 100 percent disabling in accordance with the VASRD; and that effective 3 February 1993, he was permanently retired under the provisions of title 10, United States Code, section 1201, with entitlement to retired pay at the highest grade satisfactorily held within the meaning of title 10, United States Code, section 1372. 





BOARD VOTE:  





________  ________  ________  GRANT AS STATED IN RECOMMENDATION





________  ________  ________  GRANT FORMAL HEARING





________  ________  ________  DENY APPLICATION














		______________________


		        CHAIRPERSON
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