MEMORANDUM OF CONSIDERATION








	IN THE CASE OF: �mergerec �





	BOARD DATE:           15 July 1998 


	DOCKET NUMBER:   AC97-06067�mergerec �





	I certify that hereinafter is recorded the record of consideration of the Army Board for Correction of Military Records in the case of the above-named individual.  The following members, a quorum, were present:





�
Mr.�
James C. Hise�
�
Chairperson�
�
�
Ms.�
Joann H. Langston�
�
Member�
�
�
Mr.�
Thomas D. Howard, Jr.�
�
Member�
�



	Also present, without vote, were:





�
Mr.�
Loren G. Harrell�
�
Director�
�
�
Mr.�
Jessie B. Strickland�
�
Analyst�
�



	The applicant requests correction of military records as stated in the application to the Board and as restated herein.





	The Board, established pursuant to authority contained in 10 U.S.C. 1552, convened at the call of the Chairperson on the above date.  In accordance with Army Regulation 15-185, the application and the available military records pertinent to the corrective action requested were reviewed to determine whether to authorize a formal hearing, recommend that the records be corrected without a formal hearing, or to deny the application without a formal hearing if it is determined that insufficient relevant evidence has been presented to demonstrate the existence of probable material error or injustice.





	The applicant requests correction of military records as stated in the application to the Board and as restated herein.





	The Board considered the following evidence:





	Exhibit A - Application for correction of military 


            records


	Exhibit B - Military Personnel Records (including


	            advisory opinion, if any)


�
�
APPLICANT REQUESTS:  In effect, that all references to his bar to reenlistment be removed from his Official Military Personnel File (OMPF), that his discharge be voided, and that he be reinstated to active duty.





APPLICANT STATES:  In effect, that he was unjustly barred from reenlistment and discharged based on charges by civil authorities that were subsequently dismissed prior to his being discharged.  In support of his application he submits a letter from the Washington State Department of Social and Health Services and a copy of the court order dismissing the charges against him.





EVIDENCE OF RECORD:  The applicant's military records show:





The applicant enlisted in Spokane, Washington on 19 February 1992 for a period of 3 years and training as a food service specialist.  At the time of his enlistment he was 24 years of age and married with two children.  He successfully completed his training and was assigned to Fort Bragg, North Carolina.  He was promoted to the pay grade of  E-4 on 1 December 1993.





On 7 September 1994 he reenlisted for a period of 3 years and assignment to Fort Lewis, Washington.  He was transferred to Fort Lewis on 15 June 1995.





On 18 July 1995 he was arrested by civil authorities in Spokane, Washington for obtaining from the State of Washington Department of Social and Health Services, Public Assistance Division, public assistance of a value exceeding $1,500.00 to which he was not entitled.  He was released from jail the following day (19 July 1995) and reported to his first sergeant on 20 July 1995.





On 16 August 1995 the applicant’s commander initiated a request to impose a bar to reenlistment against the applicant based on the civil charges imposed against him.  The applicant elected not to submit a statement in his own behalf and the appropriate authority approved the bar to reenlistment on 17 August 1995.  On 21 August 1995 he acknowledged that he did not intend to appeal the bar to reenlistment.





Although not contained in the available records, the applicant received an administrative reprimand for serving alcohol to a female under the age of 21 on 29 August 1995. 





During a review of the bar to reenlistment on 11 December 1995, the applicant’s commander counseled the applicant and informed him that due to his actions involving his wife and the implications that he was involved in a scandal to receive Federal funds to which he was not entitled to receive, the bar to reenlistment would remain in effect until such time as he could show that all charges had been dropped.





The Superior Court of Washington issued a court order on 12 January 1996 finding that good cause existed to dismiss the charges against him because he had paid restitution up front and the co-defendant (his wife) pled guilty to 3rd degree theft-welfare fraud.  The court ordered that the charges against the applicant be dismissed.





The applicant’s commander on 17 January 1996 again counseled the applicant and informed him that due to the charges being dismissed against him, he would recommend that the bar to reenlistment be removed.  However, he also informed him that although the charges were dismissed, he (the applicant) had allowed a negative perception to exists and that it would be in his best interest to act and perform as an outstanding soldier.  He further informed the applicant that he was not the approval authority and that if any derogatory information crossed his desk within the next 6 months he would recommend separation from the service. The applicant concurred with the counseling statement.





The applicant’s commander submitted his recommendation to remove the bar to reenlistment; however, the battalion commander disapproved the recommendation on 19 January 1996.





On 18 March 1996 the applicant submitted a request to be discharged under the provisions of Army Regulation 635-200, paragraph 16-5b, due to his inability to overcome a locally imposed bar to reenlistment.  The appropriate authority approved his request on 1 April 1996 and directed that he be furnished with an Honorable Discharge Certificate.





Accordingly, the applicant was honorably released from active duty on 29 April 1996 under the provisions of Army Regulation 635-200, paragraph 16-5b.  He had served 4 years, 2 months, and 11 days of total active service and was transferred to the USAR Control Group (Reinforcement).  He was issued a Reentry (RE) Code of 3.





The letter submitted by the applicant with his application is dated 1 April 1996 and is from the Washington State Department of Social and Health Services.  It indicates that the applicant contended at the time that he was not part of the household when his wife was getting public assistance and food stamps and that in the government’s mind, there was no intent to defraud the state government, otherwise the state would have continued to prosecute the case.





Army Regulation 601-280 serves as the authority for the imposition of bars to reenlistment.  It states, in pertinent part, that a bar to reenlistment may be imposed against soldiers who fail to manage personal, marital, or family affairs and whose personal behavior brings discredit upon his unit or the Army.


Army Regulation 635-200, sets forth the basic authority for the separation of enlisted personnel.  Chapter 16 covers discharges caused by changes in service obligations.  Paragraph 16-5 applies to personnel denied reenlistment and provides that soldiers who perceive that they will be unable to overcome the bar may apply for immediate discharge. 





RE-3 applies to persons not qualified for continued Army service, but the disqualification is waivable.  Certain persons who have received nonjudicial punishment are so disqualified, as are persons with bars to reenlistment, and those discharged under the provisions of chapters 9, 10, 13, 14, and 16 of Army Regulation 635-200.





DISCUSSION:  Considering all the evidence, allegations, and information presented by the applicant, together with the evidence of record, applicable law and regulations, it is concluded:





1.  The bar to reenlistment was imposed in compliance with applicable regulations with no indication of procedural errors which would tend to jeopardize his rights.  





2.  The applicant’s contentions that he was unjustly barred from reenlistment based on charges that were subsequently dismissed appear to be without merit. Not only were the charges still in effect at the time the bar to reenlistment was imposed, the applicant was afforded the opportunity to submit matters in his own behalf and elected not to do so.





3.  The Board notes that the charges were dismissed after the applicant made restitution to the state for the monies received by his wife.  While the actual circumstances surrounding the charges against the applicant as well as his duty performance are not present in the available records, it appears that the applicant’s commander had sufficient grounds to impose a bar to reenlistment against him.





4.  The applicant was properly released from active duty per his request and in accordance with applicable regulations.  While he may now believe that his discharge was unjust, he chose to request early discharge (8 months after imposition of the bar) rather than to continue to serve to his scheduled expiration of term of service (6 September 1997) and try to overcome the bar to reenlistment.





5.  Accordingly, the separation authority, separation code, RE code, and narrative reason for separation used in the applicant’s case were correct and in accordance with applicable regulations.





6.  In view of the foregoing, there is no basis for granting the applicant's request.





DETERMINATION:  The applicant has failed to submit sufficient relevant evidence to demonstrate the existence of probable error or injustice.





BOARD VOTE:





________  ________  ________  GRANT





________  ________  ________  GRANT FORMAL HEARING





________  ________  ________  DENY APPLICATION














						Loren G. Harrell


						Director


�
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