MEMORANDUM OF CONSIDERATION








	IN THE CASE OF: �mergerec �





	BOARD DATE:           22 July 1998 


	DOCKET NUMBER:   AC97-08532�mergerec �





	I certify that hereinafter is recorded the record of consideration of the Army Board for Correction of Military Records in the case of the above-named individual.  The following members, a quorum, were present:





�
Mr.�
Calvin M. Fowler�
�
Chairperson�
�
�
Mr.�
Fred N. Eichorn�
�
Member�
�
�
Mr.�
Raymond V. O’Connor, Jr.�
�
Member�
�



	Also present, without vote, were:





�
Mr.�
Loren G. Harrell�
�
Director�
�
�
Mr.�
Jessie B. Strickland�
�
Analyst�
�



	The applicant requests correction of military records as stated in the application to the Board and as restated herein.





	The Board, established pursuant to authority contained in 10 U.S.C. 1552, convened at the call of the Chairperson on the above date.  In accordance with Army Regulation 15-185, the application and the available military records pertinent to the corrective action requested were reviewed to determine whether to authorize a formal hearing, recommend that the records be corrected without a formal hearing, or to deny the application without a formal hearing if it is determined that insufficient relevant evidence has been presented to demonstrate the existence of probable material error or injustice.





	The applicant requests correction of military records as stated in the application to the Board and as restated herein.





	The Board considered the following evidence:





	Exhibit A - Application for correction of military 


            records


	Exhibit B - Military Personnel Records (including


	            advisory opinion, if any)


�
�
APPLICANT REQUESTS:  That his records be corrected to show that his general discharge was upgraded to honorable on 30 August 1994.





APPLICANT STATES:  In effect, that his general discharge was upgraded to an honorable discharge on 30 August 1994 and he desires his records to be corrected accordingly.





EVIDENCE OF RECORD:  The applicant's military records show:





The applicant initially enlisted in the USAR in 1985.  He served an active duty tour in the USAR from May 1986 to January 1987, when he was honorably released from active duty and was transferred back to his USAR unit.





On 12 February 1991 he submitted a request to be discharged from the USAR for the purpose of enlisting in the Regular Army.  His request was approved on 15 February 1991.





The applicant was honorably discharged from the USAR on 25 February 1991 and enlisted in the Regular Army in the pay grade of E-3 for a period of 4 years on 26 February 1991.  He was transferred to Korea on 16 March 1991 for duty as an xray specialist and was promoted to the pay grade of E-4 on 1 March 1992.





On or about 26 October 1993, while stationed at Fort Ord, California, the applicant submitted a urine specimen as part of the Army’s drug testing program. The urinalysis of his specimen indicated the presence in his system of cocaine.





Nonjudicial punishment was imposed against the applicant on 19 November 1993 for the wrongful use of a controlled substance (cocaine) between the period of 5 October and 5 November 1993.  His punishment consisted of a reduction to the pay grade of E-1, a forfeiture of pay, and extra duty and restriction for a period of 45 days.  The applicant appealed the punishment and his appeal was denied.





The applicant underwent a mental status evaluation on 30 November 1993 and was administratively cleared  for any action deemed appropriate by the command.  He also underwent a physical examination and was also cleared for separation.





On 16 December 1993 the applicant’s commander informed him that he (the commander) was initiating action to separate him from the service under the provisions of Army Regulation 635-200, chapter 14, for misconduct based on the commission of a serious offense (use of a controlled substance).  The commander also informed him that the least favorable discharge he could receive would be under other than honorable conditions.


 


After consulting with counsel, the applicant elected to appear before an administrative separation board.  He also submitted a request for a conditional waiver in which he agreed to waive his entitlement to appear before an administrative separation board in return for a guarantee that he would receive an honorable discharge. 





The applicant’s chain of command forwarded the recommendation to the appropriate authority and recommended that he be discharged under other than honorable conditions.





The applicant’s request for a conditional waiver was not accepted by the approving authority and the applicant was directed on 15 February 1994 to appear before an administrative separation board on 21 March 1994.





The applicant testified at the administrative separation board that he had made a mistake by using cocaine on his birthday and by lying to his chain of command.  He further explained the reasons for his writing bad checks and attempted to provide explanations as to why he had been repeatedly counseled on his duty performance.  He also stated that he did not believe that one mistake in his many years of service warranted less than an honorable discharge.





The administrative separation board found that the evidence submitted supported the separation of the applicant from the service and recommended that the applicant be discharged under honorable conditions and issued a General Discharge Certificate.





The appropriate authority approved the findings and recommendations of the administrative separation board on 20 May 1994.





Accordingly, the applicant was discharged under honorable conditions on 29 June 1994 under the provisions of Army Regulation 635-200, paragraph     14-12c for misconduct.  He had served 4 years, 2 months, and 12 days of total active service and had 5 years, 4 months, and 3 days of inactive service.





Although not explained in the available records, the Army Reserve Personnel Center (ARPERCEN) published orders on 30 August 1994 which honorably discharged him from the USAR.





On 7 April 1997 the applicant applied to the Army Discharge Review Board (ADRB)  contending that his discharge from the honorable discharge from the USAR superseded his general discharge and that his records should be corrected to show that he was honorably discharged.  The ADRB , after considering his case, determined that his misconduct diminished the quality of service below that meriting an honorable discharge and elected to deny his request on 25 June 1997.





Army Regulation 635-200 sets forth the basic authority for the separation of enlisted personnel.  Chapter 14 of the regulation deals with separation for various types of misconduct, which includes drug abuse, and provides that individuals identified as drug abusers may be separated prior to their normal expiration of term of service.  Individuals in pay grades E-5 and above must be processed for separation upon discovery of a drug offense.  Those in pay grades below E-5 may also be processed after a first drug offense and must be processed for separation after a second offense.  The issuance of a discharge under other than honorable conditions is normally considered appropriate. 





DISCUSSION:  Considering all the evidence, allegations, and information presented by the applicant, together with the evidence of record, applicable law and regulations, it is concluded:





1.  The applicant’s administrative separation was accomplished in compliance with applicable regulations with no indication of procedural errors which would tend to jeopardize his rights.





2.  The type of discharge directed and the reasons therefor were appropriate considering all of the facts of the case.





3.  Although there is no explanation in the available records to explain why the ARPERCEN published orders discharging him from the USAR, it appears that those orders were in error because the applicant was not a member of the USAR, and had not been since he was discharged from the USAR on 25 February 1991.  





4.  Notwithstanding the error on the part of the ARPERCEN, the applicant’s contention that his honorable discharge from the USAR on 30 August 1994 superseded his 29 June 1994 discharge from the Regular Army is without merit.  Subsequent discharges from other components such as the USAR or the National Guard have no bearing or effect on a discharge from the Regular Army; therefore, there is no basis to grant his request.





5.  In order to justify correction of a military record the applicant must show to the satisfaction of the Board, or it must otherwise satisfactorily appear, that the record is in error or unjust.  The applicant has failed to submit evidence that would satisfy the aforementioned requirement.





6.  In view of the foregoing, there is no basis for granting the applicant's request.





DETERMINATION:  The applicant has failed to submit sufficient relevant evidence to demonstrate the existence of probable error or injustice.


BOARD VOTE:





________  ________  ________  GRANT





________  ________  ________  GRANT FORMAL HEARING





________  ________  ________  DENY APPLICATION














						Loren G. Harrell


						Director
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