MEMORANDUM OF CONSIDERATION








	IN THE CASE OF: �mergerec �





	BOARD DATE:            5 August 1998


	DOCKET NUMBER:   AC98-06981�mergerec �





	I certify that hereinafter is recorded the record of consideration of the Army Board for Correction of Military Records in the case of the above-named individual.  The following members, a quorum, were present:





�
Ms.�
June Hajjar�
�
Chairperson�
�
�
Mr.�
John N. Slone�
�
Member�
�
�
Mr.�
James M. Alward�
�
Member�
�



	Also present, without vote, were:





�
Mr.�
Loren G. Harrell�
�
Director�
�
�
Mr.�
Jessie B. Strickland�
�
Analyst�
�



	The applicant requests correction of military records as stated in the application to the Board and as restated herein.





	The Board, established pursuant to authority contained in 10 U.S.C. 1552, convened at the call of the Chairperson on the above date.  In accordance with Army Regulation 15-185, the application and the available military records pertinent to the corrective action requested were reviewed to determine whether to authorize a formal hearing, recommend that the records be corrected without a formal hearing, or to deny the application without a formal hearing if it is determined that insufficient relevant evidence has been presented to demonstrate the existence of probable material error or injustice.





	The applicant requests correction of military records as stated in the application to the Board and as restated herein.





	The Board considered the following evidence:





	Exhibit A - Application for correction of military 


            records


	Exhibit B - Military Personnel Records (including


	            advisory opinion, if any)


�
�
APPLICANT REQUESTS:  The removal of a noncommissioned officer evaluation report (NCOER) from his Official Military Personnel File (OMPF). 





APPLICANT STATES:  In effect, that the relief for cause NCOER covering the period from January 1992 to May 1992 is erroneous and unjust because alterations were made in Part V, under Overall Performance and Potential and because there is a gap in his ratings for which there is no report.  He further states that the report was prepared by another command sergeant major (CSM) who was not his rater and that he did not receive counseling.  He goes on to state that the NCOER is a fraud and contends that if he is not reinstated into the CSM program he will be forced to leave the active Reserve in April 1996.  In support of his application he submits two copies of the contested NCOER and several supporting statements from third parties. 





EVIDENCE OF RECORD:  The applicant's military records show:





The applicant was promoted to the rank of CSM in the USAR on 26 September 1984.





On 27 August 1992, while serving as a CSM of a USAR Troop Program Unit (TPU) in New Jersey, the applicant received a relief for cause NCOER covering the period from January 1992 to May 1992.





In part IV under Values/NCO Responsibilities, the applicant received a “Needs Improvement” rating in the area of competence.  The bullets comments indicate that the applicant demonstrated continued failure to attend to detail, including subordinate’s preparation of NCOER’s and at times provided inaccurate or incomplete information to commanders and subordinates.





He also received “Needs Improvement” ratings under leadership and responsibility and accountability.  The bullet comments indicate that he did not properly supervise subordinates in proper preparation and submission of NCOER’s, that he did not hold subordinates accountable for accomplishment of mission, that lapses in performance adversely affected ability of unit to accomplish mission, that he did not recognize and respond to the implied duties of the CSM position, and that he does not hold himself responsible for deficiencies in the performance of subordinates and himself.





In part V, under overall potential for promotion and or service in positions of greater responsibility, the rater gave the applicant a “Marginal” rating.  He also indicated that the applicant could best serve the Army as a reception battalion (Bn) sergeant major (SGM), a recruiting Bn SGM, or a public affairs Bn SGM.





The senior rater (SR) rated the applicant’s overall performance and potential as “Poor” and indicated in his comments that the applicant did not demonstrate the institutional knowledge required of his duty position, that he had not provided adequate counseling for senior NCO’s, that he was not proactive in dealing with deficiencies, that he did not accept responsibility for deficiencies, and that he did not meet the professional standards of the duty position.





The applicant was removed from the CSM program and was placed in a SGM position.





The applicant appealed the contested NCOER to the Enlisted Standby Review Board (ESRB) on 6 May 1993, and three subsequent times thereafter.  His contentions to that Board are essentially the same as he has submitted to this Board.  In the processing of the case the ESRB contacted both the rater and SR. Both officials stood by their ratings and indicated that the applicant had not only been counseled, but that the SR had counseled him previously because he was not satisfied with the applicant’s performance and wanted him to step down as the Bn CSM, the applicant refused to do so.





The ESRB opined, in effect, that the NCOER was not incorrect or invalid based on someone else authoring the report because by virtue of the rating officials signing the report, the rating officials accepted the report as a valid appraisal of the applicant’s performance and potential.  The ESRB also opined that the statements submitted by third parties were not germane to the case because they were not in a position to know the expectations of the rating officials.  In addition, the ESRB reviewed the applicant’s OMPF and determined that based on previous NCOER’s, it appeared that the contested NCOER represented a valid appraisal of his performance and potential.  The ESRB denied all of his appeals.





The applicant reenlisted for a period of 3 years on 27 June 1995 and had a total of 34 years, 4 months, and 2 days of active and inactive service.





The two copies of the contested NCOER submitted by the applicant show that in part V of the original NCOER, he was recommended for three CSM positions in which he could best serve the Army.  However, the corrected NCOER, the NCOER of record, shows that the rank of CSM was replaced in all of the positions with the rank of SGM.





The supporting statements submitted by the applicant consists of a statement from a SGM indicating that there was a vacancy for a CSM and that the applicant was acceptable for such a position, a statement from a lieutenant colonel who was an assistant G1 at the time the applicant was relieved for cause, and who was involved in the relief for cause action, a statement from the battalion executive officer at the time who contends that the relief action resulted from a conflict of personalities between the applicant and the division CSM, a statement from the brigade CSM which indicates that he was directed to write the contested NCOER and that the information contained in the NCOER is not supported by counseling or written documentation.  He also submits statements from a subsequent Bn commander who applauds his performance after the relief for cause NCOER, a statement from an Inspector General Colonel who applauds the applicant’s performance before and after the contested NCOER, and a  statement from the applicant’s Bn commander before the relief for cause NCOER, who applauds the progress the applicant made in overcoming his shortcomings while under his command.  He also criticizes the attitude the division CSM had towards the applicant’s accomplishments and contends that the relief for cause NCOER was contrived by the division CSM and was unwarranted.





A review of the applicant’s NCOER history shows that the applicant received a similarly adverse NCOER during the period from September 1989 to August 1990 from the former commander who provided him a letter of support applauding his progress.  That NCOER has many comments that are similar to the comments noted in the contested NCOER.





Army Regulation 623-205, sets forth the policies and procedures for the Enlisted Evaluation Reporting System.  Paragraph 4-2 states, in pertinent part, that an evaluation report accepted for inclusion in the official record of an NCO is presumed to represent the considered opinion and objective judgment of rating officials at the time of preparation.





Paragraph 4-7 of that regulation states, in pertinent part, that when submitting an appeal, the burden of proof rests with the applicant and that he or she must produce evidence that establishes clearly and convincingly that action is warranted to correct a material error, inaccuracy, or injustice.  Clear and convincing evidence must be of a strong and compelling nature, not merely proof of the possibility of administrative error or factual inaccuracy.





DISCUSSION:  Considering all the evidence, allegations, and information presented by the applicant, together with the evidence of record, applicable law and regulations, it is concluded:





1.  The contested report appears to represent a fair, objective and valid appraisal of his demonstrated performance and potential during the period in question.  Therefore, there is no basis for removing it from his records.





2.  The applicant’s contention that the ratings and comments made by the rater and SR on the NCOER were unjust, appear to be without merit.  After reviewing the evidence submitted by the applicant and the evidence of record, the Board is convinced that the applicant was counseled and was aware of the expectations of his rating chain, but failed to meet them.





3.  Notwithstanding the applicant’s claim that the NCOER was unjust because someone other than the rating officials administratively prepared the NCOER and because the recommended assignments were changed to reflect future assignments as a SGM instead of a CSM, the applicant has failed to convince the Board that the evaluations and comments rendered by the rating officials were in error or are unjust.  





4.  The Board also notes that given the fact that he was relieved for cause and was removed from the CSM program, it is logical that the rating officials would not recommend him for future CSM positions.  Additionally, the Board also notes that it is not uncommon for rating officials to have subordinates administratively prepare evaluation reports.  This practice in itself, while not encouraged by the Board, does not preclude rating officials from disagreeing with a report or having it changed to reflect the ratings and comments they desire to appear on a report. By virtue of their signing the NCOER, it appears that the contested NCOER reflected the ratings and comments they desired to be present on the report.  This was also confirmed by the rating officials when they were contacted by officials at the ESRB. 





5.  While the third party statements provided by the applicant are complimentary, the Board feels that none of those officials were in a position to better appraise the applicant’s performance during the contested period than that of the rating chain.





6.  In order to justify correction of a military record the applicant must show to the satisfaction of the Board, or it must otherwise satisfactorily appear, that the record is in error or unjust.  The applicant has failed to submit evidence that would satisfy the aforementioned requirement.





7.  In view of the foregoing, there is no basis for granting the applicant's request.





DETERMINATION:  The applicant has failed to submit sufficient relevant evidence to demonstrate the existence of probable error or injustice.














BOARD VOTE:





________  ________  ________  GRANT





________  ________  ________  GRANT FORMAL HEARING





________  ________  ________  DENY APPLICATION














						Loren G. Harrell


						Director
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