POST-TRIAL PROCESSING
I.  INTRODUCTION

A.  Recent Problems.

1.  The single biggest problem with trial process.

a.  AF Court noted that post-trial processing errors accounted for 18 % of the cases in which relief was granted in 1994, but rose to 44% of cases in 1995. U.S. v. Thompson, 43 M.J. 703, 707 (A.F. Ct. Crim. App. 1995).

b.  USCAAF also critical of continuing errors in post-trial processing.

2.  Appellate courts have complained continuously for years.

3.  TJAG letters to all SJAs.

4.  No improvement noted.

a.  Continues to be the most frequent error on appeal.

b.  About half the cases we see on appeal have some error in post-trial processing; roughly half of those (25% of total) can be fixed or are not prejudicial.

c.  Appellate courts becoming less tolerant.

B.  Importance of Post-trial Processing.

1.  Significant due process right for the accused:

a.  Statutory right to challenge errors and recommendations;

b.  An accused’s best chance for clemency.

     2.  Provides opportunity for corrective action.

3.  Error can prejudice the Defense and the Government.

a.  Creates appellate issues;

b.  Requires set aside of convening authority’s action and re-accomplishment;

c.  Delays processing/finality of cases;

d.  Adds to bases’ workload;

e.  Cumulative error prejudices other cases.

II.  AUTHORITIES

A.  Historical Development

1.  Articles 61, 65(b), UCMJ, (1950) - Required SJA review of GCMs and SPCMs before action, but no service on the defense or opportunity to respond.

2.  Articles 61, 65(b), UCMJ (1968) - Same as 1950 UCMJ, but Paragraph 85 required service of review on defense if it referred to matters outside the record, unknown to accused.

3.  U.S. v. Goode, 1 M.J. 3 (CMA 1975) - Court created requirement for service of SJARs after 15 May 1975.

4.  Article 60(d), UCMJ (1984) - Congress incorporates service requirement, but provides for waiver; President adds specific requirements through R.C.M. 1106.

B.  Article 60(d), UCMJ (Attached):

“The recommendation of the staff judge advocate or legal officer shall include such matters as the President may prescribe by regulation and shall be served on the accused, who may submit any matter in response under subsection (b).  Failure to object in the response to the recommendation or to any matter attached to the recommendation waives the right to object thereto.”

C.  R.C.M. 1105 (Attached) - Gives the accused the right to submit “any written matters which may reasonably tend to affect the convening authority’s decision whether to approve the sentence.”  Such matters are not subject to the Military Rules of Evidence and may include:

(1)  Allegations of error affecting the legality of the findings or sentence;

(2)  Portions or summaries of the record and copies of documentary evidence offered and introduced at trial;

(3)  Matters in mitigation which were not available for consideration at the court-martial; and

(4)  Clemency recommendations by any member, the military judge, or any other person.  The defense may ask any person for such a recommendation. 

D.  R.C.M. 1106 (Attached) - Requires SJA to prepare written recommendation for GCM, and SPCMs which include a BCD, and to serve it on the defense for comment.  Specifies form and content of recommendation, requires comment on allegations of legal error, and authorizes addenda to respond to matters raised by the defense.

III.  STAFF JUDGE ADVOCATE’S RECOMMENDATION

A.  When Required:

1.  All General courts-martial with findings of guilt.  Art 60(d), UCMJ; R.C.M. 1106(a).

2.  Special courts-martial with a sentence including a BCD.  Id.
3.  No SJAR required for complete acquittal, finding of not guilty only by reason of lack of mental responsibility, or hearing terminated without findings, and no further action is contemplated.  R.C.M. 1106(e).

B.  Persons Authorized to Prepare SJAR:

1.  The staff judge advocate or legal officer (non-lawyer) to the convening authority prepares the SJAR, unless disqualified.  R.C.M. 1106(a).

a.  If the regular SJA is unavailable within a reasonable time, the officer fulfilling the position of SJA may complete the SJAR, if not otherwise disqualified.

b.  If no one is available to be the SJA or legal officer, the convening authority shall:

(1)  request the assignment of another staff judge advocate or legal officer to prepare the recommendation, or

(2)  Forward the record for action to any officer exercising general court-martial convening authority.  R.C.M. 1106(c); R.C.M. 1107 (a).

c.  An assistant SJA may prepare the SJAR for the SJA’s review and approval, but the drafter may not be disqualified.  U.S. v. Thompson, 3 M.J. 966, 968 (NCMR 1977).

2.  Disqualification:

a.  Statutory:

“No person who has acted as member, military judge, trial counsel, assistant trial counsel, defense counsel, associate or assistant defense counsel, or investigating officer in any case may later act as a staff judge advocate or legal officer to any reviewing or convening authority in the same case.”  Article 6, UCMJ; R.C.M. 1106(b).

b.  Caselaw:  Military appellate courts have created additional disqualifying interests:

1.  Service in prohibited role in a companion case (See United States v. Thompson, 3 M.J. 966, 968 (NCMR 1977) (Attorney who represented accused in a companion case disqualified from preparing draft SJAR in later case);

2.  Have an “other than official interest” in the outcome of the case (i.e. a victim of a charged offense, a witness to a matter of substance at trial, rather than something administrative, or has expressed a fixed opinion about the merits of the case);

3.  Must address the correctness of that officer’s own pretrial action, when that has been placed in issue.

C.  Format:

1.  No special format required by the statute or Rules for Courts-Martial, except that it be “a concise written communication.” R.C.M. 1106(d)(2).  See U.S. v. Beaudin, 35 M.J. 385, 390 (C.M.A. 1992) (In the 1983 Military Justice Act, Congress intended to avoid making the SJAR a complex document that consumes substantial resources, is too lengthy to be of use, and becomes an independent source of appellate litigation).

2.  Formerly used AF Form 242 (fill-in-the-blanks).

3.  Now, AFI 51-201, para. 9.6, specifies use of the composed SJAR, with the Personal Data Sheet and Report of Result of Trial as attachments.  Good practice.  See U.S. v. McKinley, 48 M.J. 280 (1998);

D.  Required Contents- R.C.M. 1106(d)(3):

1.  The findings and sentence adjudged by the court-martial, see U.S. v. Beaudin, 35 M.J. 385 (C.M.A. 1992) (military judge’s ruling on sentencing multiplicity was “concise information on the findings and sentence” which established the number of offenses for which appellant could be sentenced, and should have been included in the SJAR); but see U.S. v. Russert, 40 M.J. 185 (C.M.A. 1994);

2.  Any recommendation for clemency by the sentencing authority, made in conjunction with the announced sentence,  see U.S. v. Lee, 49 C.M.R. 552 (1975) (Where sentenced by military judge alone, error not to advise convening authority of judge’s recommendation for clemency); U.S. v. Clear, 34 M.J. 129 (C.M.A. 1992); but see U.S. v. Leslie, 16 M.J. 714 (A.F.C.M.R. 1983) (where sentenced by members, error not to advise convening authority of judge’s recommendation that accused be sent to rehabilitation squadron);

3.  A summary of the accused’s service, including:

a.  The SJA’s opinion of the accused’s character of service, see U.S. v. Lowry, 33 M.J. 1035 (NMCMR 1991) (where SJA misstated accused’s prior service as “none,” instead of honorable, but convening authority had reviewed record with correct information, error not serious enough to require reversal); U.S. v. Ruiz, 46 M.J. 503 (A.F. Ct. Crim. App. 1997);

b.  The length of the accused’s service;

c.  Awards and decorations received, compare U.S. v. Demerse, 37 M.J. 488 (C.M.A. 1993) and U.S. v. Lynch, 39 M.J. 37 (C.M.A. 1993);

          d.  Any records of nonjudicial punishment and previous convictions;

     4.  A statement of the nature and duration of any pretrial restraint; but see U.S.
v.  Jackson, 45 M.J. 656 (A.F. Ct. Crim. App. 1997);

5.  If there is a pretrial agreement, a statement of any action the convening authority is required to take under the agreement, or an explanation of why the convening authority is not required to take action under the pretrial agreement;

6.  A specific recommendation of action to be taken on the sentence;

7.  If the accused has already submitted matters under R.C.M. 1105, and they include an allegation of legal error, the SJA must respond, indicating at least whether he agrees or disagrees with the matter raised by the accused.

C.  Optional Matters:

1.  The SJAR may include any additional, appropriate matters, including matters outside the record of trial.  Note: items offered into evidence but not admitted are outside the record of trial for the purposes of this rule.  See U.S. v. Leal, 44 M.J. 235 (1996).

2.  Examples of matters which may be included are:

a.  Records of nonjudicial punishment too old to be admitted at trial; U.S. v. Hall, 2 M.J. 512 (A.C.M.R. 1976); cf. U.S. v. Turner, 45 C.M.R. 130 (1972).

b.  Civilian arrest records not resulting in conviction;

c.  Evidence obtained through means which prohibited their use at trial, see U.S. v. Chatman, 46 M.J. 321, 323 (1997); U.S. v. Schmenk, 11 M.J. 803 (A.F.C.M.R. 1981) (Drug rehab records); U.S. v. Willet, 11 M.J. 723 (A.F.C.M.R. 1981) (Commander directed urinalysis results).

D.  Common Errors in SJAR:

1.  Prepared by disqualified persons.

a.  Trial counsel prepares draft SJAR for SJA; U.S. v. Johnson-Saunders, 48 M.J. 74 (1998) (Assistant trial counsel prepared SJAR and SJA signed and concurred--error despite government’s claim of waiver) (Judge Crawford’s dissent proposes remedies to sloppy post-trial practice); compare U.S. v. Felix, 36 M.J. 903 (A.F.C.M.R. 1993) (Assistant trial counsel prepared SJAR, which was also signed by the SJA who stated he had read the ROT and concurred; the defense was served and made no objection. Held: error was waived by defense failure to object. 

b.  SJAR prepared by investigating officer or witness; U.S. v. Edwards, 45 M.J. 114 (1996)(where legal officer interviewed accused, got confession and acted as evidence custodian, he was disqualified as SJA); see also U.S. v. Sorrell, 47 M.J. 432 (1998) (CAAF did not determine whether NAF Chief of MJ was disqualified under the facts but concluded if there was any error, it was harmless) and U.S. v. Rice, 33 M.J. 451 (C.M.A. 1991).

c.  Query: is attorney-spouse of trial counsel disqualified from preparing SJAR?  U.S. v. Hamilton, 47 M.J. 32 (1997) (left question unresolved; no prejudice in that case).

2.  Inaccurate summary of offenses:

a.  After 1984, the convening authority may, but is not required to, review the facts and approve the findings.  Approving the sentence necessarily approves the findings.  Since the only thing the convening authority is required to review is the SJAR, the convening authority approves the findings as reported in the SJAR.  Error in summarizing the findings in the SJAR means the findings are not properly approved.

b.  In U.S. v. Diaz, 40 M.J. 335 (C.M.A. 1994), the SJAR failed to mention the findings of guilt of Additional Charges I and II and CA took action based upon the SJAR.  Held: to the extent that SJAR misstates the findings, action taken thereon is in error.

c.  See U.S. v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997) (Accused convicted of specifications 1 through 4; SJAR did not mention specifications 3 and 4; Held: error; Court dismissed specifications).

d.  U.S. v. Ruppel, 45 M.J. 578, 588-89 (A.F. Ct. Crim. App. 1997) (At first trial, members excepted out language about kissing from indecent assault specification; on retrial, the language was not before the court, and accused was convicted; SJAR summary of offense included “kissing” language, and defense did not object; Court held convening authority cannot approve findings with language which was not included at trial; Court corrected, where no prejudice to accused).  See also U.S. v. Alis, 47 M.J. 817 (A.F. Ct. Crim. App. 1998) (Error in failing to except out language on specification in SJAR but no prejudice in that case).

e.  U.S. v. Parks, 46 M.J. 114 (1996) (Overstatement of drug offenses in discussion was plain error requiring set aside).

f.  Minor error may not be fatal.  U.S. v. Ross, 44 M.J. 534 (A.F. Ct. Crim. App. 1996) (Wrong date for marijuana offense in SJAR did not require new action).

3.  Error in sentence.

a.  In U.S. v. Thompson, 43 M.J. 703 (A.F. Ct. Crim. App. 1995), the Accused was convicted of using methamphetamine; sentenced to BCD, confinement for  4 months, forfeiture of $200 pay per month for 4 months; SJAR incorrectly reported sentence as including forfeitures of $400; defense noted error in response; “undismayed” the SJA repeated the error on staff summary sheet forwarding matters; convening authority approved the sentence.  A.F. Court held, absent evidence to the contrary, the convening authority approves the sentence reported by the SJA, therefore approved a greater sentence than adjudged. Set aside forfeitures.

4.  Missing required material

a.  In U.S. v. Mark, 47 M.J. 99 (1997), on appellate review the record of trial did not have copies of the SJAR, proof of service or any defense response; only had convening authority’s comment that he had reviewed the case under Article 60, UCMJ; CAAF refused to apply presumption of regularity; reversed for new action.  But see U.S. v. McKinley, 48 M.J. 280 (1998) (CAAF applied presumption of regularity where personal data sheet was missing but was listed as an attachment to the SJAR).

b.  In U.S. v. Demerse, 37 M.J. 488 (C.M.A. 1993) the SJAR did not mention awards and decorations the accused earned while serving in Vietnam; defense counsel did not object in response to SJAR; Court held failure to provide this information was “plain error,” a doctrine invoked to rectify errors which seriously affect the fairness, integrity or public reputation of judicial proceedings. See also U.S. v. Hollon, 39 M.J. 38 (C.M.A. 1993) (summary disposition); compare U.S. v. Lynch, 39 M.J. 37 (C.M.A. 1993) (error to omit reference to Sea Service Medal, but not prejudicial).

c.  In U.S. v. Clear, 34 M.J. 129 (C.M.A. 1992), where the military judge sentenced the accused to a BCD, then recommended retraining at the 3320th CRS, and the SJA failed to mention it in his SJAR, the Court found plain error, even where the accused didn’t want the kind of clemency the judge recommended.

5.  Erroneous legal advice.

a.  U.S. v. Hamilton, 47 M.J. 32, 34 (1997).  Where defense response raised evidentiary errors, and SJA advised convening authority that evidentiary rulings “do not fall under the province of the convening authority,” but were “matters for appeal,” Court found SJA’s advice “ambiguous,” but not prejudicial in that case.

b.  U.S. v. Kerwin, 46 M.J. 588, 590 (A.F. Ct. Crim. App. 1996).  Defense requested convening authority to disapprove the BCD and “initiate a notification-type administrative discharge” leading to a general discharge; the SJA responded that a court-martial could not adjudge an administrative discharge, and that the convening authority could only approve the discharge or direct retention; SJA did not discuss administrative discharge processing; Court found this erroneous advice invalidated the action.

c.  Where military judge ruled offenses were multiplicious for sentencing only, and defense counsel raised post-trial error asserting the offenses were multiplicious for findings, it was misleading error for the SJA to assert the offenses were not multiplicious, without noting the judge treated them as such for sentencing.  U.S. v. Beaudin, 35 M.J. 385, 390 (C.M.A. 1992) (Gierke, J., concurring).

d.  SJA’s statement that, although there were no predictions that parole would be granted, “there is no reason to believe [accused] will have to serve more than one-third of the approved sentence,” was inaccurate, and reversible error.  U.S. v. Cox, 20 M.J. 945 (1985).

e.  Equating the effect of a pretrial agreement with “clemency” is reversible error.  U.S. v. Griffaw, 46 M.J. 791 (A.F. Ct. Crim. App. 1997).

E.  Service on the Defense.

1.  Record of trial.

a.  Required to serve a copy of the record of trial on the accused as soon as it is authenticated.  R.C.M. 1104(b)(1)(A).

(1)   May make substitute service on defense counsel.  R.C.M. 1104(b)(1)(C).

(2)   Proof of receipt must be in the record.  R.C.M. 1104(b)(1)(B).

(3)   Should also serve defense counsel, since they are entitled to copy of record, upon request, when reviewing the SJAR. R.C.M. 1106(f)(3).

b.  Service starts R.C.M. 1105 time requirements.  

2.  Staff Judge Advocate’s Recommendation (SJAR).

a.  Required to serve a copy of the SJAR on the defense counsel and the accused.  R.C.M. 1106(f)(1).  Failure to serve defense counsel is fatal.  U.S. v. Moseley, 35 M.J. 481 (C.M.A. 1992).

(1)  May make substitute service on defense counsel.  R.C.M. 1106(f)(1).

(2)  Must attach statement explaining why accused not served personally.

(3)  Record should include proof of service of SJAR on counsel and the accused.

b.  Service starts R.C.M. 1106 time requirements.

IV.   DEFENSE RESPONSE

A.  R.C.M. 1105 Matters (Clemency, trial errors).
1.  Timing.
a.  Accused has 10 days from service of record of trial to submit R.C.M. 1105 matters.

b.  Defense may request additional time, up to 20 days.  R.C.M. 1105(c)(2).  Good cause for delay must be shown.  R.C.M. 1105(c)(4).

c.  Submission of matters is deemed a waiver of the right to submit additional matters, unless reserved.  R.C.M. 1105(d)(2).

2.  Contents:

a.  Defense may submit:

(1)  Allegations of error;

(2)  Portions of the record of trial;

(3)  Matters in mitigation;

(4)  Clemency recommendations.

b.  Defense submissions may not disclose to vote or opinion of court members.  See M.R.E. 606(b); R.C.M. 923; R.C.M. 1008.

B.  R.C.M. 1106 Matters (Response to SJAR).

1.  Defense counsel has a right to respond to the SJAR:

“Counsel for the accused may submit, in writing, corrections or rebuttal to any matter in the recommendation believed to be erroneous, inadequate, or misleading, and may comment on any other matter.”  R.C.M. 1106(f)(4).

2.  Timing.

a.  Defense has 10 days from service of the record of trial or SJAR, whichever is later, to submit R.C.M. 1106 matters.  R.C.M. 1106(f)(5).

b.  The convening authority may grant additional time, up to 20 days, for good cause.  R.C.M. 1106(f)(5).

C.  Waiver.

1.  Generally:

a.  May waive right to submit R.C.M. 1105 (Clemency) matters by filing written waiver.  R.C.M. 1105(d)(3).  Once filed, it is irrevocable.

b.  Failure to submit R.C.M. 1105 or 1106 matters in time constitutes waiver.  See R.C.M. 1105(d)(1); R.C.M. 1106(f)(6).

c.  Note: an accused may not waive right to complete post-trial proceedings in a pretrial agreement.  Any such term or condition is improper and unenforceable.  R.C.M. 705(c)(1)(B).

2.  Effect:

a.  R.C.M. 1105 (Clemency).

(1)  Since this filing is optional, waiver is effective and complete, and will not be reviewed for “plain error.”

(2)  However, failure to submit clemency matters for client may subject counsel to allegation of ineffective assistance of counsel.

b.  R.C.M. 1106 (Response to SJAR).

(1)  Failure of counsel to object to any matter in the SJAR shall waive later claim of error, absent “plain error.”  Article 60(d), UCMJ; R.C.M. 1106(f)(6).

(2)  “Plain error” is error which is “plain” or “obvious,” and which prejudices the accused’s substantial rights.  U.S. v. Olano, 507 U.S. 725 (1993).  The doctrine is employed sparingly, only when the error “seriously affects the fairness, integrity or public reputation of judicial proceedings….”  Johnson v. U.S., 117 S. Ct. 1433, 1550 (1997).  See U.S. v. Diaz, 40 M.J. 335 (C.M.A. 1994) (misstatement of findings was plain error); U.S. v. Demerse, 37 M.J. 488, 492 (C.M.A. 1993) (omitting Vietnam service medals was plain error).

(3)  It is not necessary for defense to object in the SJAR to preserve issues for later review.  However, failure to object to errors in the SJAR may subject counsel to allegation of ineffective assistance of counsel.  U.S. v. Wiley, 47 M.J. 158 (1997) (counsel failed to note that SJA summarized charged offenses, not the lesser offenses to which accused pled guilty; error, but no prejudice). 

C.  Problem Areas:

1.  Conflict with counsel.
a.  Sixth Amendment right to counsel extends to post-trial processing.  U.S. v. Carter, 40 M.J. 102 (C.M.A. 1994).

b.  Right to effective assistance of counsel means right to conflict-free counsel.  Cuyler v. Sullivan, 446 U.S. 335 (1980).
c.  Where an accused makes an allegation, post-trial, that the defense counsel was ineffective, that creates a potential conflict between the accused (who is interested in his or her case) and the defense counsel (who is interested in his or her professional reputation).  Since the counsel is not “mentally free of competing interests,” counsel cannot represent the accused.  U.S. v. Cornelious, 41 M.J. 397 (1995).
d.  If an accused makes a statement post-trial intimating dissatisfaction with assigned defense counsel, the SJA is required to resolve the potential conflict before completing post-trial review.  Carter, 40 M.J. at 105.
(1)  SJA must notify the defense counsel of the apparent dissatisfaction.
(2)  Defense counsel is required to resolve the issue.  Defense counsel must contact the client and determine whether counsel has been discharged or whether client is merely venting his frustration.  See Air Force Rules of Professional Responsibility, Rule 1.16.  Defense counsel should advise the client of the consequences of the termination of the relationship.  U.S. v. Gray, 39 M.J. 351 (C.M.A. 1993).
(a)  If counsel is discharged, counsel should notify the SJA and no longer act on the accused’s behalf.  Contact the CCDC to arrange substitute counsel.
(b)  If the accused and counsel are able to resolve the issue, representation can continue.

e.  Prudence dictates having the resolution reduced to writing, and signed by counsel and the accused.

f.  Note: a complaint of ineffectiveness filed by someone other than the accused, or filed after defense counsel has completed his work, does not give rise to “mentally competing interests” and is not fatal.  See U.S. v. Green, 44 M.J. 93 (1996); Carter, 40 M.J. at 105-06.
2.  No Submission.

a.  Where defense counsel submits no response to the SJAR, it is as if accused has no counsel, in violation of Sixth Amendment.  U.S. v. Moseley, 35 M.J. 481, 484 (C.M.A. 1992); U.S. v. Washington, 45 M.J. 497 (1997).

b.  If defense does not submit matters within the required time, SJA may want to make sure it is a deliberate waiver by the accused and obtain documentation, or ineffective assistance of counsel claim will result.

3.  Submission prejudicial to the accused.
a.  In U.S. v. MacCulloch, 40 M.J. 236 (C.M.A. 1994) defense counsel included with clemency materials a letter from civilian defense counsel to parents implying the crimes were even greater than charged, and that they could not expect sentence relief.  Held: deficient performance by defense counsel, but not prejudicial in that case.

b.  Where defense counsel presented letters from supervisors who did not recommend retention, but thought accused should be released from confinement so the unit could fill his slot; Court held defense counsel deficient in failing to consult accused about submitting the letters.  U.S. v. Hicks, 47 U.S. 90 (1997).
c.  In U.S. v. Dresen, 36 M.J. 1103, 1113 (A.F.C.M.R. 1993), defense counsel asked that the convening authority disapprove the BCD, or alternatively, approve the BCD and reduce the confinement time; AF court found the BCD was the one thing accused did not want, and it was error to suggest its approval without appellant’s consent.
d.  Where defense submits something obviously prejudicial to the defense, the SJA may want to consider writing back to the defense counsel, and asking whether this is what the accused wants to do.
V.  ADDENDA

A.  Requirement:

1.  SJA may prepare addendum to SJAR—it is not absolutely required in all cases.  R.C.M. 1106(f)(7).

a.  However, if defense submissions raise legal errors, SJA must comment, if only to express agreement or disagreement.  R.C.M. 1106(d)(4).

b.  Also, if the defense submit matters, the record of trial and allied papers must demonstrate that the convening authority considered the accused’s post-trial clemency submissions.  U.S. v. Craig, 28 M.J. 321 (C.M.A. 1989).
2.  Appellate courts see Addendum as a “fool-proof” method to comply with requirements for post-trial processing.  U.S. v. Foy, 30 M.J. 664 (A.F.C.M.R. 1990);  U.S. v. Crawford, 34 M.J. 758 (A.F.C.M.R. 1992).

B.  Contents:  (See U.S. v. Crawford, 34 M.J. 758 (A.F.C.M.R. 1992)).
1.  Must list defense submissions (not necessary to summarize them);
2.  Must advise convening authority he or she is required to consider the matters submitted by the defense;  R.C.M. 1107(b)(3)(A)(iii);
3.  Must respond to allegations of legal error, but response may consist of a statement of agreement or disagreement; R.C.M. 1106(d)(4).
C.  Service on Accused/Counsel:
1.  Service of the Addendum upon the defense is not required, unless the Addendum contains “new matter.”  R.C.M. 1107((f)(7).

a.  “New matter” is defined as:

(1)  Discussion of new decisions on issues in the case;

(2)  Matter from outside the record of trial;

(3)  Issues not previously discussed.

b.  Comment on the correctness of the defense assertion is not new matter, see U.S. v. Godfrey, 36 M.J. 629 (A.C.M.R. 1992).

      2.  Substitute service is permitted in accordance with R.C.M. 1106(f)(1).

D.  Common Errors:

1.  New matter without service on the defense.

a.  Where accused complained that sentence was too severe, and SJA responded that the sentence was adjudged by the “seniormost” military judge in the Pacific, the characterization of the judge as “seniormost” was “new matter” requiring service on the defense.  U.S. v. Catalani, 46 M.J. 325 (1997).  See also U.S. v. Cook, 46 M.J. 37 (1997).

b.  Post-trial, accused complained that the sentence was too harsh; SJA in addendum noted second positive urinalysis which was withdrawn before trial; addendum not served on defense; Held: reference to second positive result was “new matter” even though it was in the Article 32 report.  U.S. v. Chatman, 46 M.J. 321, 323 (1997).

c.  In U.S. v. Jones, 44 M.J. 242 (1996), where defense response complained about time required to complete post-trial processing, and Addendum explained why so much time was required; Court held it was new matter which should have been served on defense, but was not prejudicial.

d.  Where the addendum referred to a letter of reprimand offered but not admitted, it was “new matter” requiring service on the defense.  U.S. v. Leal, 44 M.J. 235 (1996).

e.  Forwarding post-trial matters to the convening authority with a staff summary sheet invites others to comment, which can result in “new matter” in the package without SJA knowing.  AFI 51-201, 9.6.4 recommends against using a staff summary sheet for this purpose.

f.  Any document the SJA uses to supplement the post-trial review must be served on defense if it contains “new matter,” including staff summary sheets.  U.S.v. Thompson, 43 M.J. 703, 706 (A.F. Ct. Crim. App. 1995); U.S. v. Leslie, 16 M.J. 714 (A.F.C.M.R. 1983). 

2.  Failure to Comment on Allegations of Error.
a.  U.S. v. Hill, 27 M.J. 293, 296-96 (1988) (“in most instances, failure of the staff judge advocate … to prepare” a response to “any legal error intimated” by the defense “will be prejudicial and will require remand…”);
b.  U.S. v. Welker, 44 M.J. 85, 88-89 (1996) (If there is no error at trial, the Court will not find prejudicial error in the SJA’s failure to respond to it in the review) Note: 2 judges dissented in this opinion.
3.  Failure to Show Service on Convening Authority.

a.  The allied papers must show that the convening authority saw and considered the defense submissions.  U.S. v. Craig, 28 M.J. 321 (C.M.A. 1989).
b.  U.S. v. Blanch, 29 M.J. 672, 673 (A.F.C.M.R. 1989) (where ROT unclear, government can enhance the “paper trail;” Court accepted affidavit from convening authority that clemency matters were considered before action).

VI.   CORRECTIVE ACTION

A.  Timing.

1.  The convening authority may recall and modify any action taken by that convening authority at any time before it has been published or before the accused has been notified.  R.C.M. 1107(f)(2).

2.  The convening authority may recall and modify any action taken by that convening authority at any time before it has been forwarded for review, as long as the modification does not result in action less favorable to the accused.  R.C.M. 1107(f)(2). However, note that U.S. v. Diaz, 40 M.J. 335 (C.M.A. 1994) indicates that the convening authority retains the power to initiate corrective action for 10 days after the action is served upon the accused (the time during which the accused can withdraw the case from appellate review).  U.S. v. Boudreaux, 35 M.J. 291 (C.M.A. 1992).

3.  In a (non-BCD) special court-martial, the convening authority may recall and correct an illegal, erroneous, incomplete, or ambiguous action at any time before completion of review under R.CM. 1112, as long as the correction does not result in action less favorable to the accused.

B.  Process.
1.  Convening authority may undertake corrective action before case reaches appellate levels. Article 60(c)(3), UCMJ; 10 U.S.C. ( 860(c); R.C.M. 1107(b)(1); U.S. v. Reed, 33 M.J. 98 (C.M.A. 1991).  However, it is not required, since the convening authority is not required to review the findings.
a.  Convening authority may take action on the findings, approving an LIO or setting aside a finding of guilt;  R.C.M. 1107(c).
b.  Convening authority may reduce the sentence for any or no reason.  R.C.M. 1107(d).

2.  In U.S. v. Kerwin, 46 M.J. 588 591, 92 (A.F. Ct. Crim. App. 1996), where SJA recommended relief for a legal error at trial, and recommended that, to correct the error, the convening authority grant “clemency,” the advice was incorrect.  SJA must distinguish between “clemency” and corrective action, which requires that the accused must be put in the position he would have occupied if the error had not occurred.   If recommending corrective action, SJA should advise convening authority of what sentence the court-martial would have adjudged if the error had not occurred.  Clemency should be discussed separately.

3.  Sometimes it is unwise to attempt corrective action by convening authority.  In U.S. v. Dresen, 36 M.J. 1103 (A.F.C.M.R. 1993), 19 year NCO convicted of disobeying officer and divers use of marijuana, and sentenced to BCD 1 year confinement, forfeiture of $500.00 per month for 6 months and reduction to E-1; after trial, SJA recommended convening authority dismiss disobedience offense because propriety of referral was unclear, and had convening authority cut confinement to 10 months;  Air Force court found the convening authority could not meaningfully determine the sentence which would have been adjudged without a hearing, but the court could, and set aside the 10 months confinement.  USCAAF disagreed, and ordered a new post-trial review and action.  U.S. v. Dresen, 40 M.J. 462 (C.M.A. 1994).  Convening authority approved the sentence as originally adjudged.  A.F. court affirmed.  USCAAF reversed, holding the sentence was limited by the A.F. court’s action, even though set aside. U.S. v. Dresen, 43 M.J. 372 (1995).  Convening authority’s third action was successful.  U.S. v. Dresen, 47 M.J. 122 (1997).  Final sentence: BCD, reduction to E-4.
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MEMORANDUM FOR __ AF/CC

FROM:  __ AF/JA

SUBJECT:  Addendum to SJA Recommendation: U.S. v.           
1.  Pursuant to Article 60, UCMJ, [the accused] has submitted the attached matters for your consideration prior to taking final action in this case.  Rule for Courts-Martial 1107(b)(3)(A)(iii) provides that you must consider these matters before taking final action in this case.  In addition, you may consider the record of trial, personnel records of the accused, and such other matters as you deem appropriate.  However, if you consider matters adverse to the accused from outside the record, with knowledge of which the accused is not chargeable, the accused must be notified and given an opportunity to respond.

2.  The defense alleges legal error in that [____________].  I considered carefully these allegations of error, and find them to be without merit.

3.  I also reviewed the attached clemency matters submitted by the defense.  My earlier recommendation remains unchanged.  I recommend that you approve the findings and sentence as adjudged.








___________________, Col, USAF








Staff Judge Advocate

Attachments:

1.  Defense Counsel Ltr, dtd ___.

2.  Accused’s Ltr, dtd ___.

3.  Mr. ___ Ltr, dtd ___.

4.  AFGCM Citation, dtd ___.

[OPTIONAL]

1st Ind., __ AF/CC










____________

TO:  __ AF/JA





  
       Date


I considered the attached matters before taking action on this case.





          
 
____________, BGen, USAF








Convening Authority

2

