AIR FORCE DISCHARGE REVIEW BOARD HEARING RECORD



NAME OF SERVICE MEMBER (LAST, FIRST MIDDLE INITIAL)


GRADE

CAPT
AFSN/SSAN



TYPE

     
X  PERSONAL APPEARANCE
 

COUNSEL
NAME OF COUNSEL AND OR ORGANIZATION

MR KEVIN WILLIS

ADDRESS AND OR ORGANIZATION OF COUNSEL

2220 LOTUS BLOSSOM

SAN ANTONIO, TEXAS  78247


YES
NO



X





MEMBERS SITTING
                                          VOTE OF THE BOARD                                              


    HON 
GEN
UOTHC
OTHER
DENY

COL STEPHEN J. CHMIOLA
     
X
     
     


COL VICTOR R. DONOVAN
     
X
     
     


COL RICHARD M. STEDDING, JR.
     
X
     
     


COL FREDERICK W. HORNICK
     
X
     
     


MAJ KATHRYN C. WALLACE
     
X
     
     


ISSUES

A02.25, A01.47, A02.19, A92.19, A94.06, A92.21, A94.11
INDEX NUMBER

A60.00
                           EXHIBITS SUBMITTED TO THE BOARD



1
ORDER APPOINTING THE BOARD



2
APPLICATION FOR REVIEW OF DISCHARGE



3
LETTER OF NOTIFICATION

HEARING DATE

00 07 13
CASE NUMBER

FD00-00151
4
BRIEF OF PERSONNEL FILE




COUNSEL’S RELEASE TO THE BOARD




ADDITIONAL EXHIBITS SUBMITTED AT  TIME OF  PERSONAL APPEARANCE




TAPE RECORDING OF PERSONAL APPERANCE HEARING

APPLICANT’S ISSUE AND THE BOARD’S DECISIONAL RATIONAL ARE DISCUSSED ON THE ATTACHED AIR FORCE DISCHARGE REVIEW BOARD DECISIONAL RATIONALE.

REMARKS

Case heard at Andrews AFB MD.
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GENERAL:  The applicant appeals for upgrade of discharge to HONORABLE.

The applicant appeared and testified before the Discharge Review Board, without counsel, at Andrews AFB, MD, on July 13, 2000.  The following type of witness also testified on the applicant’s behalf:  K- W- (friend).  

The attached brief contains the available pertinent data on the applicant and the factors leading to the discharge.

FINDINGS:  The discharge is upgraded to General.

The Board finds that neither evidence of record nor that provided by the applicant substantiates an impropriety which would justify upgrade of discharge.  However, based upon applicant’s testimony and evidence provided by him, the Board finds that the applicant’s character of discharge is inequitable.

The applicant’s issues are listed at Attachment 2.

Issue 1:  The applicant contends that his discharge was improper because the members of the Board of Inquiry believed the victim, who in his opinion gave false testimony, over himself, who had an immaculate service record.  After a thorough review of the record, including the BOI record, and a complete consideration of the information submitted by the applicant, the members of the DRB concluded that the BOI’s findings were supported by a preponderance of the evidence.  Specifically, the DRB found that the evidence against the applicant consisted of more than just the testimony of the victim.  At the BOI, two other witnesses gave testimony corroborating the victim’s story.  The DRB concluded that this issue is without merit.

Issue 2:  The applicant contends that his discharge was improper because his commander decided to discharge him rather than rehabilitate him.  He argues specifically that his commander failed to consider his “impeccable” record in her decision.  After a thorough review of the applicant’s record and the matters submitted by him at the hearing, the DRB found that the applicant’s commander properly weighed both his service record and the circumstances surrounding his misconduct in her decision to initiate discharge proceedings against him.  The DRB concluded that this issue is without merit.

Issue 3:  The applicant contends that his discharge was improper because key evidence regarding the victim’s character was suppressed at the BOI because of an improper application of the Rape Shield Rule.  After reviewing the BOI record, the DRB found that the evidence that was suppressed was not done so because of the Rape Shield Rule, but because it was irrelevant to the proceedings.  In addition, the victim underwent vigorous cross-examination regarding her character.  Finally, evidence was presented to the BOI that the victim’s actions on the key night in question were of a flirtatious manner.  The DRB concluded that the Legal Advisor’s evidentiary rulings were correct and that this issue is without merit.
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Issue 4:  The applicant contends that his discharge was improper and inequitable due to stated clarification of General Fogleman’s policy that each case is different and in which he enumerated factors a commander should consider in deciding how to address fraternization cases.  Specifically, he argues that, had this policy been followed, the result in his case would have been different, though he doesn’t state what different result would have occurred.  The DRB considered the fact that applicant’s commander testified at the BOI that she took into account the applicant’s record of service and the circumstances of the offenses in her decision to punish and discharge the applicant.  The DRB concluded that the commander followed the spirit of General Fogleman’s policy and that this issue is without merit.  

Issues 5-7:  The applicant contends that his discharge was inequitable because it is too harsh.  While he doesn’t develop this issue, it flows logically from two other issues that are developed, i.e., that his prior quality of service was excellent and he has been unable to get satisfactory post-service employment because of his discharge characterization.  After considering these issues and reviewing the applicant’s record of service and the matters submitted by him, the DRB concluded that the applicant’s discharge was too harsh and that a General discharge is the more appropriate characterization for his service based on the nature of the misconduct and his record.  However, while the DRB concluded that an upgrade is appropriate, it concluded that an Honorable characterization is not appropriate, given the nature of the misconduct and the applicant’s record.  

Issue 8:  The applicant contends that his discharge was improper because of arbitrary or capricious acts by his commander during the Article 15 and discharge processes, specifically the lack of an investigation on her part.  After considering the record and the matters submitted by the applicant, the DRB found that a proper investigation was conducted in the applicant’s case and the commander had sufficient evidence upon which to base her decisions to punish and discharge the applicant.  The DRB concluded that this issue is without merit.  

CONCLUSIONS:  The Discharge Review Board concludes that the discharge was consistent with the procedural and substantive requirements of the discharge regulation and was within the discretion of the discharge authority and that the applicant was provided full administrative due process.  However, in view of the foregoing findings, the Board further concludes that the overall quality of the applicant’s service is more accurately reflected by a General discharge.  The applicant’s characterization of discharge should be changed to General under the provisions of Title 10, USC 1553.

2 Attachments:

1.  Examiner’s Brief

2.  Issues
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DEPARTMENT OF THE AIR FORCE

AIR FORCE DISCHARGE REVIEW BOARD

ANDREWS AFB, MD




(Former CAPT) MISSING DOCUMENTS







1.  MATTER UNDER REVIEW:  Appl rec’d a UOTH Disch fr USAF 97/10/31 UP AFI 36-3206, Chapter 3, para 3.6.4 (Misconduct).  Appeals for HON Disch.



2.  BACKGROUND:

      a. DOB: 68/12/14.  Enlmt Age: 20 8/12.  Disch Age: 23 7/12. Educ: FORMDROPDOWN 
.  AFQT: N/A.  A-N/A,  E-N/A,  G-N/A,  M-N/A. PAFSC: 014N3B - Intelligence Application. DAS: 96/02/14.

      b.  Prior Sv: AFRes 89/08/28 - 92/07/23 (2 yrs 10 mos 26 das)(Inactive). 



3.  SERVICE UNDER REVIEW:

      a. Apptd to 2Lt, ResAF & ordered to EAD 92/07/24.  Svd: 5 Yrs 3 Mo 8 Das, all AMS.

      b.  Grade Status:  CAPT - 96/02/11
                         1LT - 94/02/11

      c.  Time Lost:  none.

      d.  Art 15’s:  (1) 96/11/12, RAF Mildenhall, UK - Article 80.  You did, 

                         from o/a 1 Jul 96 to o/a 23 Sep 96 attempt to violate a 

                         lawful general regulation, to wit: AFI 36-2909, para 

                         5.1.3, dated 1 May 96, by wrongfully requesting to date 

                         A1C -------.  Article 93.  You did, from o/a 1 Jul 96 to 

                         o/a 23 Sep 96, maltreat A1C -------, a person subject to 

                         your orders, by touching and grabbing her buttocks and 

                         by repeatedly requesting her to engage in a sexual 

                         relationship with yourself.  Article 133.  You did, from 

                         o/a 1 Jul 96 to o/a 23 Sep 96, wrongfully and 

                         dishonorably maltreat, A1C -------, a person subject to 

                         your orders, by touching and grabbing her buttocks and 

                         by repeatedly requesting her to engage in a sexual 

                         relationship with yourself.  Article 134.  Specification 

                         1:  You were, o/a 3 Jul 96, drunk and disorderly which 

                         conduct was of a nature to bring discredit upon the 

                         armed forces.  Specification 2:  You did, from o/a 1 Jul 

                         96 to o/a 23 Sep 96, knowingly fraternize with A1C ----, 

                         an enlisted person, on terms of military equality to 

                         wit: by touching and grabbing her buttocks, by 

                         repeatedly inviting her to your home for dinner, and by 

                         requesting her to engage in a sexual relationship, in 

                         violation of the custom of the USAF that officers shall 
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                         not fraternize with enlisted persons on terms of 

                         military equality.  Forfeiture of $1,463.00 pay per 

                         month for two months, and a reprimand.
   FORMDROPDOWN 
 

                         (No mitigation)

      e.  Additional: none. 

      f.  CM:  none.

      g.  Record of SV: 93/02/27  93/10/22  Aviano AB       MS  (CRO)

                        93/10/23  94/10/22  Aviano AB       MS  (Annual)

                        94/10/23  95/10/22  Aviano AB       MS  (Annual)

                        95/10/23  96/08/22  RAF Mildenhall  MS  (CRO)

                          (Discharged from Scott AFB)

      h.  Awards & Decs:  JSAM, AFCM, AFLSAR, AFTR, SWASM W/1 DEV, AFOSLTR, NDSM, SAEMR W/1 DEV, NATOM, AFOUA, JSMUA W/1 DEV, AFSM.

      i.  Stmt of Sv:  TMS: (8) Yrs (2) Mos (4) Das

                      TAMS: (5) Yrs (3) Mos (8) Das



4.  BASIS ADVANCED FOR REVIEW:  Appln (DD Fm 293) dtd 99/05/22.
    (Change Discharge to Honorable)



ISSUES ATTACHED TO BRIEF. 



ATCH

1. Applicant's Issues.
2. Emergency Services Worksheet.
3. Medical Documents.
4. Performance Feedback Worksheet.
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