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IN THE MATTER OF:	DOCKET NUMBER:  98-02785


			INDEX CODE:  126





			COUNSEL:  NONE





			HEARING DESIRED:  NO





_________________________________________________________________





APPLICANT REQUESTS THAT:





The Article 15, imposed on her on 5 August 1997, be set aside and that she be reinstated to the grade of staff sergeant (E-5).  





_________________________________________________________________





APPLICANT CONTENDS THAT:





Even though her defense counsel believed the punishment was severe enough to warrant an appeal, she was advised not to appeal since there were negotiations ongoing with the commander to work a humanitarian assignment to     Air Force Base (AFB),    .  Applicant states that prior to receiving the Article 15, she had difficulty meeting her financial obligations.  She was supporting her three children, her mother, and her three younger siblings who live in    .  She alleges that her commander and the legal office stacked the Article 15 with specifications to make it as serious as possible.  She states that she was attempting to get her finances in order and volunteered to attend budget class.  She was subsequently given a humanitarian assignment and prior to arriving at     AFB, her previous superintendent at     Air Base,     had been reassigned to     and he had already given her (applicant) command a heads up about her.  





Applicant’s complete submission is attached at Exhibit A.  





_________________________________________________________________





STATEMENT OF FACTS:





Applicant is currently serving in the Regular Air Force in the grade of senior airman (E-4).  





Applicant, while serving in the grade of staff sergeant (E-5), was notified on 31 July 1997 of her commander’s intent to initiate nonjudicial punishment proceedings against her for one specification in violation of Article 128 of the Uniform Code of Military Justice (UCMJ), and five specifications in violation of Article 134 of the UCMJ.  The Article 128 offense involved a situation where the applicant assaulted her then boyfriend by throwing pool table balls at him.  The Article 134 offenses involved the applicant’s dishonorable failure to pay just debts to a car dealership located on     Air Base (AB) and to the School Age Program, Youth Activities Center on     AB,    ,    .  The applicant owed $150.30 to the car dealership and $235.00 to the School Age Program for day care expenses for her children.  After consulting military defense counsel, the applicant accepted the Article 15 proceeding.  She waived her right to court-martial, did not request a personal appearance but did submit a written presentation to her commander.  On 5 August 1997, the commander determined that she did commit one or more of the offenses alleged and imposed a punishment consisting of a reduction to the grade of senior airman and 15 days’ extra duty.  Applicant appealed he punishment on 5 August 1997 but withdrew her appeal on 11 August 1997.  Applicant reported to     Air Force Base,     on 28 October 1997.  





_________________________________________________________________





AIR FORCE EVALUATION:





The Deputy Chief, Military Justice Division, Air Force Legal Services Agency, AFLSA/JAJM, states that the applicant claims that she assaulted (her then boyfriend) out of self-defense.  There is no documentation to verify what actually happened on the evening in question.  Applicant’s alleged abuse at the hand of (her then boyfriend) should not be taken lightly.  However, it does not provide an excuse for her to throw pool table balls at him.  





She also claims that she paid off all the debts which were the bases of the Article 15.  Applicant provides no documentary proof supporting this.  AFLSA/JAJM defers to the commander’s discretion in this situation since they do not have the full facts.  





The applicant has provided two checks to the Youth Activities program.  This does not prove that she set up an allotment which was sent to the wrong address.  One would assume that if there was a mistake in setting up an allotment, the applicant’s commander would take this matter under consideration.  Military members still have a duty to make sure that their creditors are being paid.  





There appears to be no abuse of discretion when the commander imposed punishment.  Although the applicant disagrees with her commander’s punishment, there is nothing in the applicant’s materials which would suggest the commander’s actions were anything but fair and impartial.  There are no legal errors requiring correction action.  Recommend the request be denied.  





A copy of the Air Force evaluation is attached at Exhibit C.  





_________________________________________________________________





�APPLICANT’S REVIEW OF AIR FORCE EVALUATION:





A copy of the Air Force evaluation was forwarded to the applicant on 18 January 1999 for review and response.  Applicant states that she is providing additional evidence to support her case.  





Applicant’s response, with attachments, is attached at Exhibit E.  





_________________________________________________________________





THE BOARD CONCLUDES THAT:





1.  The applicant has exhausted all remedies provided by existing law or regulations.  





2.  The application was timely filed.  





3.  Sufficient relevant evidence has been presented to demonstrate the existence of probable error or injustice to warrant favorable consideration to the applicant’s request.  Although we agree with the AFLSA/JAJM that there are no legal errors requiring corrective action, consideration by this Board is not limited to a determination of whether or not the Article 15 was in substantial compliance with the governing directives.  We may base our decision on what we perceive to be an injustice based on the totality of the circumstances involved.  Our decision in no way discredits the validity of the officials involved in the Article 15 action.  





4.  After a careful review of all the circumstances of this case, we believe that the Article 15 imposed on the applicant was too harsh.  It appears that the applicant was having some financial problems due to the fact that she was a single parent and also trying to support her family in the Unites States.  Though the applicant did not submit real evidence that she had started an allotment to pay for day care, she did submit two canceled checks to indicate payment.  We cannot understand why the commander would impose a punishment of reduction in rank when the applicant was having financial difficulty, thereby adding to her dilemma, when he could have suspended the reduction and given her a chance to improve her financial situation.  Additionally, the applicant has submitted an Incident Report pertaining to the Article 15 specification for assault and it appears that the assault was in self defense.  Also, as further evidence of the harsh treatment we believe the applicant received from her unit, we note the letter her First Sergeant sent to her gaining unit at     AFB advising that unit’s First Sergeant of applicant’s problems.  We believe the whole tone of the letter was wrong - it appears to have “set-up” the applicant for possible scrutiny of her actions rather than advising the unit that she may need some help.  In our opinion, the Article 15 does not appear to be supported by the evidence and we recommend her records be corrected to the extent indicated below.  





____________________________________________________________________________________________





THE BOARD RECOMMENDS THAT:





The pertinent military records of the Department of the Air Force relating to APPLICANT, be corrected to show that the punishment imposed under the provisions of Article 15, Uniform Code of Military Justice (UCMJ), AF Form 3070, on 5 August 1997 be set aside and all rights, privileges, and property of which she may have been deprived, be restored.  





____________________________________________________________________________________________





The following members of the Board considered this application in Executive Session on 17 August 1999, under the provisions of AFI 36-2603:





	            Ms. Charlene M. Bradley, Panel Chair


	            Mr. Mike Novel, Member


              Mr. Philip Sheuerman, Member





All members voted to correct the records, as recommended.  The following documentary evidence was considered:





   Exhibit A.  DD Form 149, dated 28 Sep 98, w/atchs.


   Exhibit B.  Applicant's Microfiche Records.


   Exhibit C.  Letter, AFLSA/JAJM, dated 8 Dec 98.


   Exhibit D.  Letter, AFBCMR, dated 18 Jan 99.


   Exhibit E.  Applicant’s Letter, dated 18 Feb 99, w/atchs.














                                   CHARLENE M. BRADLEY


                                   Panel Chair
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MEMORANDUM FOR THE CHIEF OF STAFF





	Having received and considered the recommendation of the Air Force Board for Correction of Military Records and under the authority of Section 1552, Title 10, United States Code (70A Stat 116), it is directed that:





	The pertinent military records of the Department of the Air Force relating to APPLICANT, SSN, be corrected to show that the punishment imposed under the provisions of Article 15, Uniform Code of Military Justice (UCMJ), AF Form 3070, on 5 August 1997 be, and hereby is, set aside and all rights, privileges, and property of which she may have been deprived, be restored.  























                                                                          JOE G. LINEBERGER


                                                                          Director


                                                                          Air Force Review Boards Agency
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