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1. Pursuantto the provisionsof reference(a), Subject,hereinafterreferredto as Petitioner,
filed enclosure(1) with this Board requesting,in effect, that his naval recordbecorrectedto
show that hewas separatedor retired by reasonof physicaldisability.

2. TheBoard, consistingof Messrs.Mimer and Molzahnand Ms. Gilbert, reviewed
Petitioner’sallegationsof errorand injusticeon 8 July 1999 and,pursuantto its regulations,
determinedthat the correctiveactionindicatedbelow should be takenon the available
evidenceof record. Documentarymaterial consideredby theBoard consistedof the
enclosures,naval records,andapplicablestatutes,regulationsand policies.

3. TheBoard,having reviewedall the factsof recordpertainingto Petitioner’sallegations
of error and injusticefinds asfollows:

a. Beforeapplying to this Board, Petitionerexhaustedall administrativeremedies
availableunderexisting law and regulationswithin the Departmentof the Navy.

b. Enclosure(1) was filed in a timely manner.

c. Petitionerwasevaluatedby a medicalboardon 19 March 1998and given a
diagnosisof obstructivesleepapnea. The medicalboard notedthat Petitionerwas using a
continuouspositive airwaypressure(CPAP) devicefrom which he had benefited,and that his
symptomsof headachesand daytimesomnolencewere minimal. As the useof a CPAP was
not consideredpractical for a submariner,suchas Petitioner,the medicalboard
recommendedthat his casewas referredto thePhysicalEvaluationBoard (PEB). On 16
April 1998, theRecordReviewPanelof the PEB madepreliminaryfindings that hewas fit
for duty. Heacceptedthat finding on 4 May 1998. Hewashonorablydischargedfrom the
Navy on 30 July 1998 for theconvenienceof thegovernment,by reasonof a physical
condition, not considereda disability, interferingwith theperformanceof his duty. The



dischargeresultedfrom the determinationof submarineforcemedicalofficers that he could
not beassignedto a ship or boatwhile using a CPAPdevice, althoughtherewerediffering
opinionson whetheror not the CPAP wasnecessary,and that he did not want to undergo
surgeryin an attemptto amelioratehis condition.

d. DOD Instruction1332.39of 14 November1996provides, in part, that sleepapnea
syndromewill be ratedat 100% for total industrial impairment,50% for considerable
impairment,30% for definiteimpairment,and 0% for mild impairment.

e. DOD Instruction1332.38of 14 November1996provides,at enclosure(3), part3,
paragraphD. 1 .b., in part, that whenan individual hasbeenfound fit by a PEB for a
condition which preventsthe memberfrom taking the Servicephysicalfitness test, the
inability to takethe test shall not form thebasisfor an adversepersonnelactionagainstthe
member.

CONCLUSION:

Uponreview andconsiderationof all the evidenceof record, the Board concludesthat
Petitioner’ssituationwasanalogousto that describedin the sectionof DOD Instruction
1332.38cited above. It concludesthat his administrativedischargebecauseof a condition
for which he hadbeenfound fit for duty by thePEB is unjust, and warrantsthe following
correctiveaction.

RECOMMENDATION:

a. ThatPetitioner’snaval recordbe correctedto show that he wasdischargedby reason
of physicaldisability on 30 July 1998, with entitlementto disability severancepay, pursuant
to 10 U.S. Code 1203, for obstructivesleepapnea,ratedat 0% underVA code6847.

b. Thata copy of this Reportof Proceedingsbe filed in Petitioner’snavalrecord.

4. Pursuantto Section6(c) of the revisedProceduresof the Board for Correctionof Naval
Records(32 Codeof FederalRegulations,Section723.6(c))it is certified that a quorumwas
presentat the Board’sreview and deliberations,andthat the foregoingis a true and complete
recordof the Board’sproceedingsin theaboveentitled matter.
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5. Pursuantto the delegationof authority set out in Section6(e) of the revisedProcedures
of theBoard for correctionof Naval Records(32 Codeof FederalRegulations,Section
723.6(e))and havingassuredcompliancewith its provisions,it is herebyannouncedthat the
foregoingcorrectiveaction, takenunder theauthority of reference(a), hasbeenapprovedby
the Board on behalfof the Secretaryof the Navy.

W.
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