
ADMINISTRATIVE SETTLEMENT OUTLINE

I.   Introduction       

     A.  Settlements may occur in any forum.

     B.  Merit Systems Protection Board (MSPB) has significantly           increased settlements.

         1. Only six percent of cases settled in fiscal year 1984.

         2. By fiscal year 1992, the MSPB settled 50 percent of               all cases.

 3. In fiscal year 1994, 50 percent of cases not dismissed     were settled. 

         4. In fiscal year 1998, 54 percent of cases not dismissed             were settled.

     C.   In 1995,the Federal Labor Relations Authority (FLRA)              announced a pilot program to get their                            Administrative Law Judges to focus on settling cases.


     1. In 1996 the FLRA added a pilot program to settle



   negotiability appeal cases.  The FLRA would use 



   alternative dispute techniques including interest



   based bargaining to try and resolve negotiability



   disputes.

     D.   The Equal Employment Opportunity Commission (EEOC) notes           the following on settlements in their regulation:



Each agency shall make reasonable efforts to 




voluntarily settle complaints of discrimination as 


early as possible, and throughout, the administrative 


processing of complaints, including the pre-complaint 


counseling stage.  Any settlement reached shall be in 


writing and signed by both parties and shall identify 


the allegations resolved.  29 C.F.R. § 1614.603.

        The EEOC’s new rules require an alternative dispute 

        resolution program.  It is required in each federal               agency in both the informal and formal complaint                  process. 29 C.F.R. § 1614.102(b)(2). If a complainant             agrees to participate in this procedure, the pre-complaint         processing time shall be 90 days under the new                    29 C.F.R. section 1614.105(f).


E.  Arbitrations may settle as in any other fora.

     F.  Settlements in the administrative arena will continue to          increase.

II.
Reasons to Settle Cases

     A.  Guarantees a predictable result.

     B.  Settlement agreement can save the Agency the expense of 
          litigation.

     C.  If case goes to a hearing, the decision will be made by a          third party and the Air Force may not agree with the              outcome.

     D.  May resolve other cases the employee may have pending

III. Reasons Not to Settle Cases

     A.  No reason exists to make settlement attractive.

     B.  The Air Force may have an extremely strong case and will 
          settle only for favorable terms the other side may not 

    accept.

     C.  A hearing may deter employees from further misconduct in 
          removal cases.

     D.  If word gets out of a favorable settlement in                     inappropriate cases, this may appear to reward poor               employees.

     E.  The decision whether to settle depends on the         

    circumstances of each case.

IV.
Basic Provisions in Settlement Agreements

     A.  Nonadmissions clause

     B.  Confidentiality clauses

     C.  Pay issues

     D.  Withdrawal provision of case or cases against the Air             Force

     E.  Attorney fees

     F.  Complete understanding language clause

     G.  Tax and benefit issues such as income tax and 
    
 

    insurance premium withholdings

    H.  No establishment of past precedent clause

    I.  Boilerplate language generally used in the particular 

   forum

    J.  Additional protection language in ADEA cases

    K.  All of these should be considered in most MSPB and EEOC           cases

V.  Practical Tips

    A.  Discuss cases with agency officials who are involved in           case, such as the deciding official in MSPB cases.

        1.  Obtain their viewpoint and see if settlement is                   feasible.

        2.  See what their bottom line is.

    B.  Before approaching agency officials on settlements, 
 
         attorneys and personnelists should agree on a joint 
  
 
   proposal.

    C.  Try and get a settlement offer from the other side first          in order to evaluate the practicality of trying to settle         cases.  Some appellants or complainants have no sense of          reality and settlement discussions will only waste your           time.

    D.  Do not allow an administrative judge in MSPB cases to             pressure you into settling.  Only settle when the agency          is ready to do so on acceptable terms.

    E.  Don’t settle for more than could be won at hearing!

    F.  Read examples of settlement agreements from primers.

        1.  CLLO MSPB Settlement Primer has three examples of                 settlement clauses.

        2.  CLLO Sexual Harassment primer has a settlement                    agreement at Attachment One.

3.   CLLO Individual EEO Primer has a settlement agreement   at Attachment One.


   4.  There are twelve agreements in Alternative Disputes       Resolution section of the CLLO Online Law Library.

    F.  A settlement agreement will not be considered final until         it has been reduced to writing and signed by all parties.         This is essential to avoid any "misunderstanding".

    G.  Check your library for more information.

    H.  Call CLLO for advice and recommendations.

I.  Get legal review before a settlement is signed to ensure      the settlement can be legally performed.

    J.  Before signing an EEO settlement AFI 36-1201 requires   management representatives to coordinate with the       Civilian Personnel Office on personnel actions that     will be taken as a result of the agreement. (paragraph 3-3)

     K.  Chief EEO Counselors may settle an EEO case at any stage  of the EEO Process working with the Staff Judge           Advocates. See AFI 36-1201, paragraph 3. This includes

         Mediation, negotiations or other approach.

VI. Oral Settlements

    A.  These settlement agreements rarely occur, but are legal.

    B.  Before the MSPB, oral settlement agreements are legal and         binding on both parties.  Brown v. Dept. of Navy, 60              M.S.P.R. 461 (1994).  If you have an oral settlement,


   have it read into the record to avoid any                         misunderstanding of the settlement’s terms. A recent MSPB         case held oral settlement agreements are enforceable as           long as the terms are memorialized into the record.


   Gill v. Dept. of Veterans Affairs, 85 M.S.P.R. 541 (2000).

   C.   Even if the appellant declines to sign a written agreement


   memorializing the terms of an earlier oral settlement 


   agreement, it is of no legal consequence since the oral


   settlement agreement is the official settlement of record 
   in an appeal. Shean v. U.S. Postal Service, 72 M.S.P.R. 27


   (1996).

    D.  The EEOC will not enforce oral settlement agreements as a          general rule.  The one exception is where the parties             enter into an oral agreement before an EEOC                       administrative judge, and the terms of the agreement are          entered into the hearing transcript. The EEOC will                recognize the existence of such an agreement.  Acree v.           Secretary of Navy, 05900784,2790/F9(1990).          

    E.  The best practice is to avoid oral settlements.

VII.  Last Chance Agreements

    A.  A last chance agreement allows a discharged employee to           agree with his agency to waive his or her right to                appeal to the MSPB, in exchange for reinstatement under           certain specific conditions. 

    B.  Last chance settlement agreements are legal.  A last              chance settlement agreement waiving subsequent appeal             rights is valid if it was executed knowingly and                  voluntarily by the employee and the employing agency              thereupon acts in good faith.  Nunley v. U.S. Postal 

        Service, 48 M.S.P.R. 305 (1992); Harris v. Dept. of .

        Air Force, 81 M.S.P.R. 537 (1999). They are enforce by the 

        Federal Circuit. Gibson v. Dept. of Veterans Affairs, 160         F.3d 722 (Fed. Cir. 1998).

    C.  The key is to have a good waiver provision.

    D.  Agencies have frequently used waivers in cases involving          alcoholism and drug abuse, and chronically AWOL employees.

    E.  A waiver of a future appeal must be stated explicitly in a last chance agreement.  The waiver must not be ambiguous. In recent case, last chance agreement was so ambiguous   that a valid waiver was not found. Ellis v. U.S. Postal 

Service, 77 M.S.P.R. 675 (1998).

    F.  In Gonzales v. Dept. of Air Force, 38 M.S.P.R. 162, 164           (1988), the following language was enforced in favor of           the Air Force:

             In consideration for not being removed from Federal               employment on 20 June 1986, I voluntarily and                     willingly agree to the following conditions:  (a) If              not removed, effective 20 June 1986, I agree the                  removal action will be held in abeyance for a period              of one year beginning 20 June 1986; (b) I understand              and agree that the removal action will be effected if              and when any other offense or performance problem of              any kind occurs during the period 20 June 1986                    through 19 June 1987, inclusive; (c) I agree that if              a removal action is effected for any offense, I waive              any and all rights to grieve, appeal, complain, or                litigate both a management charge of my commission of              a further offense during the abeyance period and the              delayed removal action itself.

G.   If an agency determines the preconditions for the         enforcement of a last chance agreement exist, then the    agreement is enforceable and the Board is without         jurisdiction to hear the appeal due to the employee’s     waiver of appeal rights under the agreement. Martin v.    DOD, 70 M.S.P.R. 653 (1996).

H.   A knowing and voluntary waiver of appeal rights in a          last-chance agreement is not void as a matter of public       policy; implicit in such an agreement is a requirement        that the agency abide by it in good faith. Harris v.          Dept.of Air Force, 81 M.S.P.R. 537 (1999).

    I.  When contesting the agency’s enforcement of a last-chance         agreement, the employee is required to show he did not            violate the agreement before the Board will address the           issue of the scope and applicability of the employee’s            waiver of his Board appeal rights. Guiterrez v. U.S.              Postal Service, 73 M.S.P.R. 564 (1997)
J.  The Board’s role on reviewing alleged breach of last-     chance agreements is not to interpret the language of a last-chance agreement in a way that of modify the agreement’s material terms. would Its role is to      determine whether breaches occurred considering the       facts and circumstances of each case. Tackett v.          Dept.the Air Force, 80 M.S.P.R. 624 (1999)

    K.  Last chance agreement and provisions are covered in the           MSPB Settlement Primer.

 VIII.  Offer of Resolution

        The new EEOC rules effective 9 November 1999 no longer    have offers of full relief. An agency may under the new rules make an offer of resolution to the complainant before a hearing is held.  Attorneys fees are limited where a complainant does not accept an offer and the relief award in a later decision is not better than that offered. New 29 C.F.R. 1614.109(c)  The offer must include attorney’s fees and cost and must specify any non-monetary relief.  The offer is open for 30 days.  See 

        29 C.F.R. 1614.109(c)(3).

IX. Fringe Benefits Must be Addressed in MSPB and Mixed Cases

    A.  Many MSPB and Mixed Case settlement agreements address            fringe benefits, including retirement matters.

    B.  Employee and agency deductions are required to be withheld         regardless of retirement system the employee is under.  5         U.S.C. § 8334, 8422-23.

    C.  Deductions for the Federal Group Life Insurance (FEGLI)           are optional on an employee's part and need to be taken           into account in a settlement agreement.  The FEGLI Act is          at 5 U.S.C. § 8901 et. seq.
    D.  Deductions for the Federal Employees Health Benefits Act          (FEHBA) are optional on an employee's part and must be            taken into account in a settlement agreement.  The FEHBA          Act is at 5 U.S.C. § 8901 et. seq.
    E.  Social Security deductions are required for employees who         are subject to the offsets under the Civil Service                Retirement System (CSRS) 5 U.S.C. § 8331 et. seq or the           Federal Employees Retirement System (FERS), 5 U.S.C. §            8401 et. seq.  These are offsets against the total                employee retirement deduction.  See 42 U.S.C. § 410(A)(5);         5 U.S.C. § 8334(c), 8442(a)-(d).

    F.  Retirements are allowed only if entitlement to an                 immediate voluntary CSRS or FERS annuity can be obtained          and only if age and service criteria are satisfied.  See 5         U.S.C. § 8336; 5 U.S.C. § 8412.  Settlement agreements are         subject to these statutory rules.

    G.  When negotiating any settlement agreement, applicable             deductions required by law must be made, and noted in the         agreement.

    H.  See attachment five in the MSPB Settlement Primer for a           more in-depth treatment of fringe benefits.

X.  Financial Aspects of Settlement Agreements

    A.  Unlike private companies, Federal agencies do not have            unlimited discretion in making payments to settle                 personnel or EEO cases.

    B.  All payments made by Federal agencies must be based upon          statutory authority.  The constitution states that: "No           Money shall be drawn from the Treasury, but in consequence         of Appropriations made by Law ..."  U.S. Const. art. I,           §9. cl. 7.

    C.  There are several statutes that allow for the payment of          money in personnel or discrimination cases.  The                  following are some of the more frequently relied upon.            The Back Pay Act, 5 U.S.C. § 5596, allows for the payment         of back pay and attorneys fees when the pay was lost due          to an unjustified or unwarranted personnel action.  The           Civil Service Reform Act, 5 U.S.C. § 7701, allows for the         payment of attorneys fees and interim relief payments.            The Civil Rights Act of 1964, 42 U.S.C. § 2000e-5, allows         for the payment of back pay as equitable relief and               attorneys fees.  The Civil Rights Act of 1991, Pub. L.             102-166, allows for the payment of compensatory damages           in cases of intentional  discrimination.

    D.  Accounting and finance personnel may only make payments           for which there is legal authority.  If a payment is made         for which there is no authority, it is considered to be an         erroneous payment.  The official who approved the                 erroneous payment is pecuniarily liable for this payment.         The standard of care is a strict liability standard.              Accounting and finance personnel must be sure that any            payment that they authorize is in strict conformity with          laws and regulations.  If they are found to have made             an erroneous payment, the amount of the erroneous payment         can be withheld from their pay.

    E.  Once the authority to make a payment has been identified,         the tax consequences must next be determined. For payments         of back pay, the appropriate tax withholdings must be             deducted prior to payment to the employee.  See 26 U.S.C.

        § 3402(a).

    F.  Through 1995, compensatory damages for emotional distress         and other non-physical personal injuries were considered          to be tax-free damage awards.

    G.  This was changed by the Small Business Job Protection Act         of 1996, Pub. L. No.104-188, sec. 1606 (Aug. 20,                  1996)(H.R. 3448 as enrolled).  

   1. The law amends the definition of income (Sec. 104 of         the Internal Revenue Code) to include punitive damages       and damages other than medical expenses not                  attributable to physical injury, stating emotional           distress shall not be treated as a physical injury or        physical sickness.

   2. Only damages recovered for medical expenses paid in          relation to emotional distress will remain tax-free.         Damages paid for emotional distress such as pain and         suffering, loss of enjoyment, anxiety, etc. will now be       taxable!

3. The statute is not retroactive.

XI.  Settlement Agreements Must be Based on Legal Authority

     A.  The MSPB will set aside settlement agreements if                  fraud or mutual mistake exist.  Special Counsel  

         v. Martellota, 56 M.S.P.R. 488 (1993); Harman v. 

    DOD, 76 M.S.P.R. 438 (1997); Sweeney v. U.S. Postal          Service, 83 M.S.P.R. 149 (1999).

B.  There must be a legal basis for the settlement terms.  In     one case, a settlement agreement was set aside since         neither the agency official who signed the agreement nor     the agency had discretion to authorize a grant of            administrative (paid) leave for a year.  There was no        statutory provision authorizing such leave.

         Miller v Dept of the Defense, 45 M.S.P.R. 263 (1990).

     C.  Agency representatives must not enter into settlement             agreements that are illegal.


D.  A duly appointed representative may not settle an appeal

without the express authority of appellant.  A          representative is presumed to have such authority absent

evidence to the contrary. Wildowsky v. Dept. of Veterans

Affairs, 72 M.S.P.R. 298 (1996).

XII. Waiver of EEO Rights

     A.  A complainant cannot waive future EEO rights.  The EEOC           will not honor such agreements.  Royal v. Secretary of            Health and Human Services, 01903626 (1990).

     B.  A complainant can waive protection for antecedent acts as          long as the waiver is knowing and voluntary.  Seaverson           v. Postmaster General, 01880920; 1931/D10 (1988).

     C.  When a settlement agreement purports to address an Age 


    Discrimination in Employment Act (ADEA) complaint, the


    agreement must meet the standards of the Older Workers’

    Benefit Protection Act (OWBPA) at 29 U.S.C. section          626(f)(2).  Any agreement that waives ADEA claims, the 

    waiver must be knowing and voluntary.  It meets those

    standards if it is clearly written from the viewpoint

    of the complainant; it specifically refers to rights         under the ADEA; the complainant does not waive right or      claims which arise following the execution of the waiver;     valuable consideration is given in exchange for the          waiver; the complainant is advised, in writing, to           consult with an attorney prior to executing the              agreement; and the complainant is given a reasonable         period of time in which to consider the agreement. Nease     v. Secretary of Army, 01944381, 4292/A12 (1994).  The       EEOC will void a settlement which fails to comply with the    OWBPA. Harris v. Postmaster General, 01941770, 4307/G5       (1994).

XIII.  Global Settlements

A.  Under this concept, all outstanding cases involving an       employee and agency, whether MSPB, EEOC, grievance, etc.,    are settled in one settlement.  It may include a cash        payment and/or the end of the employee's employment with     the agency.

    B.  A major pitfall is if word gets out on these type of              cases, more filings by employees looking for a good deal          may occur.  

C.  The advantage of this is it resolves all cases between the         parties.

XIV. Federal Labor Relations Authority's Intervention Process

    A.  Intervention process is a form of mediation.

    B.  Intervention's purpose is to resolve the underlying               dispute without the need to determine the merits of the           unfair labor practice charge or charges.

    C.  The parties use an interest based approach to resolve             the dispute.   

    D.  Both parties must agree to intervention before it will            occur.

    E.  Both parties must be committed to resolving the underlying         dispute and send empowered representatives to the                 intervention session.

    F.  The intervention process has been successful at several           Air Force bases the past couple of years.

XV. Post Settlement Attack

    A.  Appellant and complainants may engage in attacking a              settlement agreement after the fact.

    B.  The MSPB will only set aside settlement agreements if             fraud or coercion or mutual mistake exists or there is a          requirement to enforce the alleged implied terms of a             settlement agreement which were not part of the settlement         agreement itself. Williams v. Dept of Air Force, 36                M.S.P.R. 590 (1988); Special Counsel v. Martellotta, 56           M.S.P.R. 488 1993); Bynum v. Dept. of Veterans Affairs,           77 M.S.P.R. 662 (1998)


C.  An appellant may try and allege emotional distress as a   basis to void a settlement agreement.  The MSPB will look  at whether the appellant was represented below; whether   he has demonstrated that he was mentally impaired at the  time of the settlement agreement; and, whether he has     otherwise shown that he was unable to fully understand    the nature of the settlement agreement or to assist his   representative in the appeal. Simpson v. U.S. Postal      Service, 83 M.S.P.R. 253 (1999).

    D.  The MSPB will only have jurisdiction over settlements             entered into the record for enforcement.  In such cases


   an enforcement action would be dismissed with prejudice


   since the MSPB has no authority to enforce the parties’

        settlement agreement. Wood v. USPS, 76 M.S.P.R. 420               (1997).

E.  An appellant may apply for an enforcement action with the         MSPB under 5 C.F.R. § 1201.181(a).  Agency has 15 days to         respond to an enforcement action filed by appellant, 5            C.F.R. § 1201.183(a).  The Agency’s burden is to establish         that its actions are in full compliance with MSPB’s               orders. Webber v. USPS, 76 M.S.P.R. 601 (1997). The               Regional Office will make a recommendation to the Board if         compliance is not found. 5 C.F.R. § 1281.183(a)(4).               Agency may file compliance evidence with the MSPB’s               Regional Office or a brief supporting its disagreement to         the Regional Offices’ recommendation.

    F.  The EEOC will set aside a settlement agreement based on           mutual mistake of fact or law.  Grant v. Secretary of             Army, 01931893, 3717/E/(1993).

G.. Ensure your settlement negotiations are conducted fairly.     The EEOC recently held that grounds to set aside a            settlement agreement based on coercion, when the              appellants were given only 24 hours to accept a settlement     proposal and the agency refused to negotiate the terms.       Woychick-Brown and Brown v. Glickman, Secretary,

    Department of Agriculture, 96 FEOR 1349 (EEOC OFO             07/11/96).
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