PERSONAL LIABILITY AND REPRESENTATION


Lecture Outline





I.	INDIVIDUAL LIABILITY AND IMMUNITY.








	A.	Persons with statutory absolute immunity from personal liability








		1.	Medical personnel.  10 U.S.C. Sec. 1089.  FTCA remedy "exclusive of any other civil action or proceeding," as long as "in the performance of medical, dental or related health care functions" (very broad definition)








			a.	Red Cross medical care volunteers are generally given the same immunity. According to a Memorandum of Understanding dated 20 November 1990, signed by the Department of Justice, the Department of Defense, and the American Red Cross, American Red Cross medical volunteers will be certified as employees of the United States within the meaning of 28 U.S.C. 2679 by the Attorney General and will be entitled to representation.  A 1994 amendment to 10 U.S.C. Section 1588 extends FTCA immunity to certain types of volunteers, including those providing "voluntary medical services, dental services, nursing services, or other health-care related services." (P.L. 103-337, Section 1061; 108 STAT. 2845)   DoD is currently conducting a pilot implementation program.  Limited guidance is provided in AFI 41-115, Paragraph 3.5. 








		2.	Attorneys, paralegals and members of legal staffs.  10 U.S.C. Sec. 1054.  Also very broad, as long as "providing legal services" (For ANG, includes training      or duty under 32 U.S.C. Sections 316, 502, 503, 504, or 505)  See Burns v. Reed, 500 U.S. 478 (1991) � prosecutor entitled to absolute immunity under 42 U.S.C. 1983 for participation in probable cause hearing, but only to qualified immunity  for legal advice given police during investigation.








		3.	Anyone, if judgment against the U.S. has been obtained. 28 U.S.C. Sec. 2676. Serra v. Pichardo, 786 F.2d 237 (6th Cir. 1986), cert. denied, 479 U.S. 826 (1986); Arevalo v. Woods, 811 F.2d 487 (9th Cir. 1987)








		4.	Other statutory immunities (e.g., legislative "speech or debate") � Williams v. Brooks, 945 F.2d 1322 (5th Cir. 1991), cert. denied, 112 S.Ct 1996 (1992).  Individual suit against Congressman Jack Brooks for defamation during a television interview.  Court held that scope of protection of legislative official immunity (absolute) was equivalent to that of the "Speech or Debate" clause of the Constitution, and therefore congressman was not immune from defamation claims resulting from comments made during a television interview.  Of particular significance was that no legislation was pending on the topic of the defamatory remarks.  But see section C.a. infra. 





		5.	Bottom line �  Legislators only entitled to absolute immunity when legislating, judges when judging, prosecutors when prosecuting, etc








	B.	Constitutional Tort liability (including alleged violations of Civil Rights Acts,  42 U.S.C. Sec. 1983, 1985, 1986)








		1.	Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics,      403 U.S. 388 (1971) � Federal employees are individually liable in absence of "special factors counselling hesitation"








		2.	Plaintiffs who were military personnel "incident to service" at the time of incident (analogous to Feres)








			a.	Jaffee v. United States, 663 F.2d 1226 (3rd Cir. 1981), cert. denied, 456 U.S. 972 (1982) (radiation tests of nuclear devices) (immunity applied to civilian employees as well as military, 663 F.2d at 1238)








			b.	Chappell v. Wallace, 462 U.S. 296 (1983) (racial discrimination aboard Navy ship);  Duffy v. United States, 966 F.2d 307 (7th Cir. 1992) (Cat A Reservist called to active duty for psych eval)








			c.	United States v. Stanley, 483 U.S. 669 (1987) (secretly administered LSD as part of Army experiment in 1950s�1960s)








			d.	Bottom line � absolute immunity based upon military relationship being a "special factor counselling hesitation," assuming defendant was in scope of employment








				(1)	Cf. Lutz v. Secretary of the Air Force, 944 F.2d 1477 (9th Cir. 1991) � creates confusion as to who must be "incident to service"








		3.	Plaintiffs who have remedies against the United States by virtue of some statutory "comprehensive scheme" of relief








			a.	Bush v. Lucas, 462 U.S. 367 (1983) � found a comprehensive scheme enacted by Congress (Civil Service Reform Act) to be a Bivens "special factor"








			b.	Schweiker v. Chilicky, 487 U.S. 412 (1988) � when Congress has "heavily regulated" an area (appeal of denial of Social Security benefits), constitutional tort remedies cannot be implied, even though the remedy scheme may not offer "complete relief."








			c.	Spagnola v. Mathis, 859 F.2d 223 (D.C.Cir. 1988) � when Congress has implemented a statutory relief scheme, the comprehensiveness of the scheme, and not its adequacy, precludes judicial intervention (civil service appeals � referral to Office of Special Counsel for their optional referral as a "prohibited personnel practice" ["ppp"], pursuant to 5 U.S.C. Section 2302 ) 


		


			d.	Saul v. United States, 928 F.2d 829 (9th Cir. 1991) � an unconstitutional "personnel action" (an element of a ppp) violates merit principles and constitutes a colorable CSRA claim that a ppp occurred.  Comprehensive review of cases.








			e.	Krueger v. Lyng, 927 F.2d 1050 (8th Cir. 1991) � court found that the limited, administratively� created remedy available to employees of Agricultural Stabilization and Conservation Service (who were not Federal employees) did not preclude former County Executive Director from maintaining Bivens action.  Administrative remedy was hollow.








			f.	Jones v. Tennessee Valley Authority, 948 F.2d 258 (6th Cir. 1991) � TVA whistleblower sued under the First and Fifth Amendments as result of reprisals against him.  Court held that he had a number of remedies available: FECA for medical costs, CSRA for employment violations, and Energy Reorganization Act for whistleblower protection.  See also McDaniel v. United States, 970 F.2d 194 (6th Cir. 1992)








			g.	Brown v. General Services Admin., 425 U.S. 820 (1976) � For Title VII employment discrimination suits (age, sex, race, creed, color, handicap, or  national origin), exclusive remedy is against agency head in his or her official capacity.  See also Gardner v. Gartman, 880 F.2d 797 (4th. Cir. 1989)








			h.	Bottom line � absolute immunity, assuming defendant was in scope of employment.








				(1)	Otto v. Heckler, 781 F.2d 754 (9th Cir. 1986), modified, 802 F.2d 337   (9th Cir. 1986) (superior engaging in sexual harassment not immune)








		4.	Other plaintiffs








			a.	Butz v. Economou, 438 U.S. 478 (1978) � qualified immunity if:





				(1)	Tortfeasor had a good�faith belief that actions were lawful (subjective test) and





				(2)	That belief was reasonable (objective test).








			b.	Carlson v. Green, 446 U.S. 14 (1980) � no "special factors" present in absence of affirmative action by Congress








			c.	Harlow v. Fitzgerald, 457 U.S. 800 (1982) � eliminated subjective element of "good faith"; immunity established  if prove by objective standards that no violation of "clearly established" constitutional guarantees (those of which       a reasonable person would have known). Determined by court prior to any discovery in case.





			d.	Anderson v. Creighton, 483 U.S. 635 (1987) � test is objective: whether a reasonable person could have believed that the conduct was lawful.  See     also Pleasant v. Lovell, 876 F.2d 787 (10th Cir. 1989) 








			e.	Ayeni v. Mattola, 35 F.3d 680 (2nd Cir. 1994) - Secret Service agent executing a search warrant was accompanied by a CBS television crew from "Street Stories."  The warrant permitted "authorized officers of the U.S." entry.   He forced entry into the house and confronted the suspect's wife and child in their sleepwear.  When the wife and child attempted to cover their faces with magazines, the defendant grabbed the magazines, threw them to the floor, and directed the camera crew to tape while another agent questioned the wife as to her husband's whereabouts and allegations of credit card fraud by her husband.  The court held that these were clear violations of the constitutional ban on unreasonable searches and the agent's claim of qualified immunity was properly rejected.  








			f.	Ting v. United States, 927 F.2d 1504 (9th Cir. 1991) � use of force by law enforcement officers. Reasonableness of use of force must be judged objectively under Fourth Amendment test to be free from "unreasonable seizures." An officer will enjoy immunity from civil liability under a Bivens action unless unlawfulness of his conduct was apparent in light of clearly established law. "Observing" officers (those who did not actively participate  but who failed to stop violence) may be held liable only if they personally deprived the subject of a Constitutional right by failing to perform an act they were legally required to do. Breach of a duty arising out of tort law is insufficient to make out a claim under Section 1983, as that statute only imposes liability for rights protected by the Constitution or Federal statutes.  See also Austin v. Hamilton, 945 F.2d 1155 (10th Cir. 1991).








			g.	Cleveland Perdue v. Brutshe M.D., 881 F.2d 427 (7th Cir. 1989) � failure to correct systematic deficiencies in delivery of health care services at prison violated clearly established law and, thus, medical director of Federal prison system was not entitled to qualified immunity for allegedly deliberate indifference to inmate's medical needs in violation of Eighth Amendment.    See also Wilson v. Seiter, 501 U.S. 294 (1991).








			h.	Alexander v. Perrill, 916 F.2d 1392 (9th Cir. 1990) � qualified immunity is inapplicable whenever the official commits an affirmative act, participates in another's affirmative act, or omits to perform an act which the official is legally required to do and thereby causes deprivation of an individual's rights.  In other words, the official must have some discretion in performing the act or not.  See also: Korb v. Lehman, 919 F.2d 243 (4th Cir. 1990); Adras v. Nelson, 917 F.2d 1552 (11th Cir. 1990); and Buchanan v. U.S., 915 F.2d 969 (5th Cir. 1990). 








			i.	Castro v. United States, 34 F.3d 106 (2nd Cir. 1994) � officers executing "no knock" search warrant for drugs broke into wrong apartment, occupied by an elderly widow.  Correct apartment had apparently been under surveillance for over a month.  Court held that, although a mere mistake in performance of official duty may not deprive an officer of qualified immunity, the doctrine does not shield performance that either violates clearly established law or is plainly incompetent.  Remanded for inquiry into questions of fact.


			j.	Nuclear Trans. & Storage Inc. v. United States, 703 F.Supp. 660 (E.D. Tenn. 1988), cert. denied, 494 U.S. 1079 (1990) � plaintiff suing federal official for Constitutional violation must specify factual basis.








			k.	Kreines v. United States, 33 F.3d 1105 (9th Cir. 1994) - plaintiff who prevailed on Bivens claim against federal officers in individual capacities could not recover from United States for attorney fees and costs under the Equal Access to Justice Act, notwithstanding that government had defended its employees in plaintiff's action and had paid adverse judgment against them.








			l.	Bottom line � the defendant public official must prove that he or she "was within the scope of discretionary authority" when the alleged wrongful acts occurred.  Once the official satisfies this burden of moving forward with the evidence, the burden shifts to the plaintiff to prove that the defendant public official's actions violated clearly established constitutional guarantees � those  of which a reasonable person would have known.  If there was no violation, the defendant has absolute immunity from suit and will be immediately dismissed from the action.








	C.	Common Law torts � based upon state law








		1.	Federal Employees Liability Reform and Tort Compensation Act of 1988, 28 U.S.C. Sec. 2679 ("FELRTCA") (commonly referred to as the "Westfall legislation")





			a.	Provides that FTCA is the exclusive remedy for all common law tort claims arising within scope of employment of Federal personnel.  Nasuti v. Scannell, 906 F.2d 802 (1st Cir. 1990);  Duffy v. United States, 966 F.2d 307 (7th Cir. 1992).  “Westfall legislation” held to expressly extend the coverage of the FTCA to officers and employees of the legislative and judicial branches.  Williams v. U.S., 71 F.3d 502 (5th Cir. 1995).  In Williams, Congressman Jack Brooks, who allegedly made defamatory remarks about plaintiff, was found to have made them within the “scope” of his position as a member of Congress, thus the U.S. could be substituted for Congressman Brooks, and action dismissed for failure to state a claim (defamation) under FTCA.








			b.	However, statute specifically does not apply to Federal constitutional claims or those based upon a Federal statute. 28 U.S.C. 2679(b); Lunsford v. Price, 885 F.2d 236 (5th Cir. 1989)








			c.	For substitution purposes, "scope" determination made by Attorney General, who has delegated authority to U.S. Attorneys. 28 C.F.R. 15.3(a)





				CONTROVERSY:  Is the DOJ certification subject to judicial scrutiny?     Until recently, the circuits disagreed; however, the Supreme Court, in Guttierez De Martinez v. Lamagno, 115 S.Ct 2227 (1995), held that the certification is subject to judicial review.  The certification is generally regarded as prima facie evidence that the defendant was acting within the scope of employment. Schrob v. Catterson, 967 F.2d 929 (3rd Cir. 1992); Brown v. Armstrong, 949 F.2d 1007 (8th Cir. 1991)


				FURTHER CONTROVERSY:  There is a split among the circuits as to whether DOJ can certify the employee as being within the scope of employment when the defendant and the government deny the existence of the alleged act. 





					Two circuits have held that DOJ cannot certify if the act is denied:





						(1)	McHugh v. University of Vermont, 966 F.2d 67 (2d Cir. 1992)





						(2)	Wood v. United States, 995 F.2d 1122 (1st Cir. 1993) (4-3 decision with an extremely strong dissent)





					Two circuits have held that DOJ can certify, even if the act is denied:	





						(1)	Melo v. Hafer, 13 F.3d 736 (3rd Cir. 1994)





						(2)	Kimbro v. Belton, 30 F.3d 1501 (D.C. Cir. 1994)





						Both opinions specifically adopt the Wood dissent and strongly criticize the rationale of the Wood majority.  For further information, see O'Brien, Exploring the Limits of Westfall Act Immunity, 273 Army Lawyer 8 (August 1995)








AND ONE MORE SPLIT:  The Circuits have split on the question whether the District Court should hear the case against the Federal Official or remand it to state court once a determination is made that the official was outside the scope of employment.





Two Circuits have held that the case must remain in the Federal courts:





	(1)  Alioto v. Graham, 984 F2d. 1350 (3d Cir.), cert denied, 114 S.Ct. 68.





	(2)  Jamison v. Wiley, 14 F.3d 222  (4th Cir. 1994)





Two Circuits disagree and will remand:





	(1)  Nasuti v. Scannell, 906 F.2d 802  (1st Cir. 1990)





	(2)  Haddon v. U.S., 68 F.3d 1420 (D.C. Cir. 1995)








			d.	Applies to immunize military medical personnel (and presumably all Federal employees) who are sued under a state "long�arm" statute for an action which occurred overseas, even though the "foreign country" exclusion of the FTCA will leave the victim without a remedy.  United States v. Smith, 499 U.S. 160 (1991)








			e.	Bottom line � apparently absolute immunity, assuming within outer perimeter of scope of employment.








�
	D.	Potential liability under other Federal statutes








		1.	Posse Comitatus Act, 18 U.S.C. 1835








			a.	By its terms, statute only allows criminal sanctions.








			b.	However, various plaintiffs have tried to have courts imply a civil cause of action.  All to date have been unsuccessful because the courts have held that the PCA does not create a private cause of action; see, for example, Lamont v. Haig, 539 F.2d 522 (W.D.S.D. 1982) (Wounded Knee occupation of 1973); Robinson v. Overseas Military Sales Corp., 21 F.3d 502 (2d Cir. 1994) (automobile sales agent barred from overseas military installation)








			c.	In another Wounded Knee case, Bissonette v. Haig, 776 F.2d 1384 (8th Cir. 1985), the Second Circuit, in a 5-4 decision, held that a violation of the PCA could make a seizure of evidence "unreasonable" and thus make recovery under Bivens available.  In a subsequent case involving Air Force OSI agents who conducted a pat-down search of a dependent wife, the plaintiff alleged violations of the PCA and the Fourth and Fifth Amendments.  The Tenth Circuit held that the agents' actions were reasonable and that there was no violation of the PCA or the Constitution.  Applewhite v. United States Air Force, 995 F.2d 997 (10th Cir. 1993), cert. denied, 114 S. Ct. 1292 (1994)








		2.	Environmental statutes








			a.	Resource Conservation and Recovery Act of 1976 (RCRA), 42 U.S.C. Sec. 6928








				(1)	Federal Facility Compliance Act of 1992 (P.L.  102�386, 6 October 1992) clarifies that  Federal employees in scope of employment  incur no civil penalty.  42 U.S.C. Sec. 6961





					However, FFCA states that Federal employees "shall be subject to any criminal sanction (including, but not limited to, any fine or imprisonment) under any Federal or state solid or hazardous waste law."








			b.	Clean Water Act, 33 U.S.C. Sec. 1323








				(1)	"No officer, agent, or employee of the United  States shall be personally liable for any  civil penalty arising from the performance of  his official duties, for which he is not  otherwise liable" (emphasis added)








				(2)	Apparently some sort of qualified immunity,  based upon





					(a)	being within the scope of employment,


					(b)	the reasonability of the action, and





					(c)	the presumption that a reasonably competent public figure will know the law governing his conduct. Donnelly and Van Ness, The Warrior and the Druid �� the DOD and Environmental Law, 33 Fed. Bar News & J. 	343, 345�346 (1986)








			c.	CERCLA, 42 U.S.C. Sec. 9607, does not address government employees directly.  Corporate officers have been pursued when the corporate assets are inadequate for cleanup.  By analogy, commanders and supervisors could be found liable; to date, none have.








			d.	Clean Air Act, 42 U.S.C. Sec. 7418(a)








				(1)	"No officer, agent,or employee of the United States shall be personally liable for any civil penalty for which he is not otherwise liable."








					(a)	Presumably tantamount to absolute immunity.








			e.	Toxic torts.  Most are based upon common law theories of negligent or intentional endangerment, etc.  FTCA and FELRTCA both serve as defenses  to individual liability.








			f.	HOWEVER, the foregoing immunity does not bar criminal prosecutions for violations of various environmental statutes.








				(1)	Aberdeen Proving Grounds cases (under RCRA).








				(2)	United States v. Carr, 880 F.2d 1550 (2nd Cir. 1989), cert. denied, 493 U.S. 1059  (1990) � civilian maintenance foreman at Army base was not too low in chain of command to escape criminal liability for his role in illegal disposal of hazardous waste. Court upheld conviction for failure to report dumping wastes as required by CERCLA, which makes the person in charge of a facility liable for failure to report a release of hazardous waste immediately.








				(3)	Effect on representation by United States attorney (both civil and criminal)








					(a)	If defendant's acts appear to violate a  Federal (not state) criminal statute,  Justice will generally decline both  civil and criminal representation.








			g.	BOTTOM LINE:  "Scope of employment" is crucial.  Absent egregious conduct, regulators see the United States as the violator.  If a regulator pursues civil or criminal remedies against an individual, serious questions may exist as to "scope."


II.	INDIVIDUAL REPRESENTATION. 28 C.F.R. Part 50; AFI 51-301; AFI 51-501








	A.	Nature of the representation given by Department of Justice.








		1.	Both civil and criminal, except Federal crimes.








		2.	When the employee's actions "reasonably appear to have been performed within the scope of ... employment" and providing representation "would otherwise be in the interest of the United States". 28 C.F.R. 50.15(a)








		3.	"Scope" and "interest" will be determined by DOJ. 28 C.F.R. 50.15(a)(2).  Under FELRTCA, an adverse DOJ determination (i.e., that the employee was not in scope and will not be represented) may be challenged by the employee, who may petition the court to make the scope determination.  28 U.S.C. 2679(d)(3)








		4.	Generally represented by DOJ attorneys, although provisions for civilian counsel  in limited instances. 28 C.F.R. 50.16








	B.	Procedure for requesting individual representation. 28 C.F.R. Part 50; AFI 51-301, and Para. 1.2, AFI 51-501








		1.	Upon notification of suit or service of process, immediately contact U.S. Attorney's Office for district in which suit filed.  28 C.F.R. Sec. 50.15(a)(1).








			a.	Why � 20�day answer period for private defendants.








			b.	U.S. Attorney will usually begin representation before formal process completed.








		2.	Contact AFLSA/JACT and/or JACL. 








		3.	Have employee sign Request for Representation (Figure 1.1, AFI 51-301) and Declaration of Defendant (Figure 1.2, AFI 51-301) and supervisor sign Declaration of Supervisor (Figure 1.3, AFI 51-301)








		4.	Forward Summons and Complaint, Request and allied documents through JACT  to Civil Division, Justice,with copy to AUSA. 28 C.F.R. Sec. 50.15(a)(1).








	C.	Options Available to AUSA








		1.	Defend case or, in rare cases, hire civilian attorney to defend. 28 C.F.R. Sec. 50.16


		2.	Defend in state court, if action brought there.








		3.	Seek removal to U.S. District Court.  See Part III, below.








		4.	Seek dismissal of defendant, after removal from state to federal court, and substitution of United States under FTCA if official has absolute liability. 








III.  REMOVAL TO FEDERAL COURT.








	A.	General provision � 28 U.S.C. Sec. 1442(a) � allows for removal, in civil or criminal cases, for various defendants including "Any officer of the United States or any agency thereof... for any act under color of such office...."








		1.	"Under color of office" is not exactly synonymous with scope of employment.








		2.	Judicially construed to cover broader category than just "officer".








		3.	"Broad enough to cover all cases where federal officers can raise a colorable defense arising out of their duty to enforce federal law." Willingham v. Morgan, 395 U.S. 402, 406�407 (1969)








	B.	Other removal provisions germane to civil liability:








		1.	Federal Employees Liability Reform and Tort Compensation Act of 1988, 28 U.S.C. Sec. 2679 � certification by the Attorney General "shall conclusively establish ... for purposes of removal" that the employee was acting within the scope of employment, and the suit "shall be removed." (emphases added)  28 U.S.C. 2679(d)(2); Nasuti v. Scannell, 906 F.2d 802 (1st Cir. 1990) 








			NOTE:  The "removal" language is mandatory, as opposed to the vague "scope" language (discussed supra) which led to the Gutteriez De Martinez holding that DOJ "scope" certifications are subject to judicial review.








		2.	Medical Malpractice Immunity Act, 10 U.S.C. Sec. 1089(c) � removed, but may be remanded to state court if no suit remedy against United States (e.g., overseas tort)








		3.	Legal Malpractice Immunity Act, 10 U.S.C. Sec. 1054(c) � same as for Medical Malpractice Immunity Act.








		4.	Clean Water Act, 33 U.S.C. Sec. 1323(a) � "Nothing in this section shall be construed to prevent... any officer, agent or employee" from removing under the provisions of 28 U.S.C. Sec. 1442.  NOTE: No comparable provision in Clean Air Act.


   





   











