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ATTORNEYS FEES OUTLINE

I.
INTRODUCTION

A.
The “American Rule.”  Each party to litigation must bear its own litigation expenses.

B.
Exceptions to the American Rule:

1.
Expenses incurred in enforcing a court order that has been willfully disobeyed.

2.
Expenses incurred where the losing party has engaged in egregious bad faith.

(
3.
Expenses incurred in litigating to recover a fund in which others are entitled to share.

4.
Where some statute provides authority for an award of fees and/or expenses.

C.
In general, courts cannot expand grounds for an award of attorneys fees without express, statutory authority.

1.
There are, literally, dozens of such fee shifting provisions in Federal statutes.

2.
While there may be different statutory authority for an award of fees, many of the legal principles involved are the same.

(
a.
The fees and costs standards established by the Supreme Court "are generally applicable in all cases in which Congress has authorized an award of fees to a 'prevailing party.'" 

b.
The standard for a “prevailing party” common to most statutes is the same, i.e., a party  is the prevailing party if the actual relief obtained on the merits of his or her claim materially alters the legal relationship between the parties by modifying the agency's behavior in a way that directly benefits that party.  See Farrar v. Hobby, 506 U.S. 103, 111 (1992).
D.
In any case involving a claim for attorneys fees, there are two basic issues to be resolved.

1.
Is the claimant entitled to an award of fees?  (Entitlement)

(
2.
If so, how much is the claimant entitled to?  (Quantum)

II.
ENTITLEMENT

A.
In labor cases, entitlement is predicated on one of the following statutory authorities:

1.
Equal Access to Justice Act.

2.
Title VII of the Civil Rights Act of 1964.

3.
Civil Service Reform Act.

4.
Back Pay Act.

5.
Whistleblower Protection Act.

6.
Uniformed Services Employment and Reemployment Rights Act

B.
These statutes may authorize an award of fees in the following fori:

1.
Merit Systems Protection Board.

2.
Equal Employment Opportunity Commission.

3.
Federal Labor Relations Authority.

4.
Labor arbitration - statutory or regulatory.

5.
Federal court - trial or appellate.

6.
Administrative determinations by an agency without a formal or informal hearing, e.g., agency determination to reverse an unjustified personnel action that resulted in a loss of pay.

C.
Equal Access to Justice Act (EAJA).  (5 U.S.C. § 504; 28 U.S.C. § 1412)

1.
Allows an award of fees in certain administrative and judicial proceedings.

2.
In judicial proceedings, EAJA allows an award of fees to a “prevailing party” in civil litigation against the United States unless the court finds (1) the position of the United States was substantially justified; or (2) special circumstances would make an award of fees unjust.

3.
In administrative proceedings, an award of fees can be made in an “adversary adjudication” conducted by an agency where the opposing party prevails against the agency.

a.
Probably the only administrative proceedings covered are  FLRA proceedings against unions.

b.
Standards for an award of fees are the same as those applied in judicial proceedings.

D.
Title VII of the Civil Rights Act of 1964 ("Title VII").  (42 U.S.C. § 2000e-5(k))

1.
Allows for an award of attorneys fees in administrative and judicial actions alleging discrimination under Title VII or under the Rehabilitation Act of 1973 (since the 1978 amendments allow for an award of attorneys fees in accordance with Title VII.  42 U.S.C. § 794a).

2.
However, fees cannot be awarded under this statute for actions brought  under the Age Discrimination in Employment Act (ADEA) or in cases alleging a mixed motive involving reprisal for protected EEO activity.  (But, fees may be available under other statutes such as EAJA and the Back Pay Act).

3.
The sole criteria for an award of fees is that the claimant is the “prevailing party.”  

a.
That is, that there has been a determination of unlawful discrimination on the basis of race, color, sex, national origin, religion, or disability or that there has been retaliation for exercising EEO rights.

b.
Fees may be available even though the claimant has received no remedy, e.g., in "mixed motive" cases.

E.
Civil Service Reform Act (CSRA).  (5 U.S.C. § 7701(g))

1.
Allows for an award of attorneys fees in proceedings before the Merit Systems Protection Board.

2.
Provides two standards for an award of fees:

a.
In actions involving an allegation of discrimination, so-called mixed cases, allows for an award of fees and costs in accordance with the standards of Title VII.  5 U.S.C. § 7701(g)(2).

b.
In all other cases, it provides for an award of fees to a prevailing party  if the administrative judge determines that an award of fees is in the interests of justice.  5 U.S.C. § 7701(g)(1).

F.
Back Pay Act (BPA).  (5 U.S.C. § 5596)

1.
Provides for an award of back pay and attorneys fees to employees who, on the basis of a timely appeal or administrative determination, are found by an appropriate authority to have suffered an unwarranted or unjustified personnel action which has resulted in the withdrawal or reduction of all or part of the pay, allowances, or differentials of the employee.

2.
BPA applies to administrative and judicial proceedings, grievance arbitrations, and unfair labor practice proceedings.

3.
Standards applied to unfair labor practice proceedings and negotiated grievance procedures are the same as those under the CSRA (5 U.S.C. § 7701(g)), i.e., the employee must be a prevailing party and an award of fees must be in the interests of justice.  5 U.S.C. § 5596(b)(1)(A)(ii).  A deciding appropriate authority must be guided by the decisions of the Merit Systems Protection Board as to what constitutes "interests of justice."

4.
The Office of Personnel Management has issued implementing regulations at 5 C.F.R., Part 550, Subpart H (5 C.F.R. §§ 550.801-550.808).

G.
Whistleblower Protection Act (WPA).  (5 U.S.C. § 1221(g))

1.
The WPA provides for an award of attorneys fees and reasonable costs in individual right of action (IRA) cases brought by individuals under 5 U.S.C. § 1221.

2.
To be entitled to an award of fees in actions before the Merit Systems Protection Board, the claimant must be the prevailing party and there must be a determination that the agency committed a prohibited personnel practice as defined in 5 U.S.C. § 2302(b).

3.
In appeals from the Merit Systems Protection Board, a claimant need only be the prevailing party to be entitled to an award of fees and costs.

(
H.
Uniformed Services Employment and Reemployment Rights Act (USERRA).  (38 U.S.C. § 4324(c)(4)).

III.
THE AMOUNT OF A FEES AWARD

A.
Limitations on awards of fees.

1.
The EAJA has a statutory cap on the hourly rate that can be awarded to a claimant.  This cap can only be exceeded on a showing of good cause.

2.
The CSRA and BPA provide only for an award of attorneys fees and do not provide for or authorize an award of “costs.”

3.
Reasonable fees for union attorneys.

(
B.
Calculating the amount of a fee award.

1.
Most courts and administrative agencies multiply a reasonable hourly rate by a reasonable number or hours to arrive at a lodestar fee amount.  This lodestar can then be adjusted upward or downward based on  a number of criteria.

a.
Reasonable hourly rate.

(1)
Generally, the hourly rate is based on the prevailing rates in the relevant community where the case arose.

(2)
The fee arrangement between the attorney and client may establish a rebuttable presumption of the maximum reasonable fee that should be awarded.

(3)
A higher rate for out-of-town counsel may be payable where it can be shown that knowledgeable, local counsel are unavailable. 

(4)
Different rates may be applied for different attorneys based on their individual knowledge and experience.  Generally, all work performed by an attorney is compensated at the hourly rate.

(5)
Non-legal work, such as clerical and ministerial tasks, should be billed and compensated at a lower rate.

b.
Reasonable number of hours.

(1)
Basic rule is that “plaintiffs' counsel are entitled to an award of fees for all time reasonably expended in pursuit of the ultimate result achieved in the same manner that an attorney traditionally is compensated by a fee-paying client for all time reasonably expended on a matter.”

(a)
This includes work in related administrative proceedings.

(b)
This also includes fees earned at the appellate level.

(c)
Claimants are also entitled to collect fees for litigating the attorneys fees issue, sometimes referred to as “fees on fees.”

(2)
This is true even where the amount of fees seems disproportionate to the results achieved.

(3)
Claimant may receive fees for work on unsuccessful matters if the work is reasonably calculated to advance the claimant's interests.

(4)
However, the courts have recognized that fees may be reduced for failure to prevail on distinct, unrelated claims and proceedings.

(5)
Note:  Courts and administrative bodies recognize that the number of hours a plaintiff's counsel spends on a case is frequently tied to the tenacity with which an agency defends the action.  The conduct of an agency in unreasonably prolonging litigation can lead directly to a large fee award.

c.
Adjustments to the lodestar.

C.
Documenting a claim for fees.

1.
In general, the burden will be on the claimant to establish the reasonableness of the hourly rate, number of hours, and any upward adjustment claimed.

2.
Normally, this will involve producing:

a.
A copy of the fee agreement with the client or a statement of its terms.

b.
Evidence of the attorney's customary billing rate or other evidence of the prevailing community rate.

c.
Accurate and current time records.

D.
Reviewing a claim for fees.

1.
Obtain a copy of the fee agreement, if any, billing statements, and payment records, if possible.

2.
Check for, and challenge, claims for:

a.
Unreimbursable expenses.

b.
Claims for fees in unrelated proceedings, such as unemployment compensation hearings.

c.
Fees for issues on which the claimant did not prevail and which are not reasonably related to the results obtained.

d.
Unreasonable numbers of hours and duplicate/double billing.

(1)
But, use common sense.  Do not challenge reasonable claims in an attempt to negotiate a lower fees claim.  Remember that if the claim is litigated, you can end up paying more for "fees on fees" claims.

(2)
Note:  Double billing is not always wrong or unreimbursable.  It is not uncommon for attorneys to discuss a case with other attorneys or a partner in the firm.  In such circumstances, the claimant is entitled to fees for both attorneys' time.  Most cases will depend on the complexity of the case and issues.

IV.
FEE AWARDS TO THE GOVERNMENT

A.
Most of the fee shifting statutes do not allow for an award of fees to the government.  See, for example, 42 U.S.C. § 2000e-5(k):  "In any action or proceeding . . . the court, in its discretion, may allow the prevailing party, other than . . . the United States, a reasonable attorney's fee . . . ."  (Emphasis added).

B.
Administrative bodies do not have the inherent authority to award fees to the government.

C.
Courts do have the authority to award sanctions and fees against plaintiffs under Fed.R.Civ.P. 11 and 16, Fed.R.App.P. 38, and/or 28 U.S.C. § 1927 for filing frivolous actions and multiplying proceedings.

V.
DAMAGES

A.
Types of damages in general - in litigation in the private sector, monetary damages are generally divided into three classes of damages
1.
Special damages - are generally defined as “out of pocket” expenses such as medical costs

2.
General damages - are damages for non-monetary injuries, such as pain and suffering.  They may also include equitable relief, such as specific enforcement of a contract or injunctive relief

3.
Punitive damages - are damages designed to deter future wrongful conduct

B.
Types of damages available in the administrative arena - prior to enactment of the Civil Rights Act of 1991, plaintiffs in actions against the Federal government could only obtain equitable relief (such as reinstatement and back pay), they could not obtain monetary damages

1.
Compensatory damages

a.
Authorized by the Civil Rights Act of 1991 - a Congressional waiver of sovereign immunity, enacted as an amendment to Title VII of the Civil Rights Act of 1964

b.
Available for Title VII and Rehabilitation Act - because both derive there remedies expressly from the provisions of Title VII

c.
Not available for ADEA and EPA - because both of these derive their remedies from the Fair Labor Standards Act

2.
Consequential damages were authorized by the Office of Special Counsel Reauthorization Act of 1994

(
3.
Under the CRA of 1991, a complainant can recover for past pecuniary damages, future pecuniary damages and non-pecuniary damages

C.
Compensatory damages - in order to recover compensatory damages, the complainant has the burden of proof to show (1) that he or she has been harmed; (2) the extent, nature and severity of the harm suffered; (3) the duration or expected duration of the harm; and (4) a causal relationship between the alleged harm and the discrimination.  Rivera v. Department of the Navy, EEOC No. 01934157 (July 22, 1994).  The standard of proof the complainant must meet is by a preponderance of the evidence.

1.
Past pecuniary damages - are roughly equivalent to past specials, i.e., out of pocket expenses associated with the complainants injuries

a.
The complainant must come forward with objective evidence of the alleged damages incurred

b.
Objective evidence can consist of receipts and/or bills for medical care, medication, and transportation to the doctor

2.
Future pecuniary damages - are roughly equivalent to future specials

a.
As with past pecuniary damages, the complaint must put forward objective evidence of the damages expected to be incurred in the future

b.
Because the expenses have not yet been incurred, there will be no receipts for future pecuniary damages.  Therefore, the complainant must come forward with the testimony of his or her health care practitioner who should provide evidence of the diagnosis and prognosis for recovery

3.
Non-pecuniary damages - are equivalent to general damages

a.
A claim for non-pecuniary damages can be substantiated by subjective evidence and objective evidence
b.
Subjective evidence can be the testimony of the complainant as to the existence, severity and duration of the harm suffered

c.
Such testimony should be, but is not required to be, corroborated by objective evidence such as observed changes in work performance, habits, or attendance

d.
Objective evidence can come from physicians, psychologists, psychiatrists, therapists, counselors, friends, family or coworkers

4.
Punitive damages - the CRA does not permit an award of punitive damages against the Federal government

D.
Miscellaneous issues in compensatory damages cases

1.
The statutory cap - the CRA sets a cap of $300,000 on the total future pecuniary damages and all non-pecuniary damages

2.
“Stacking” - some complainants have tried to get around the cap by claiming more than one theory of recovery and asking for $300K for each theory.  At least one court has limited recovery to a total of $300K for a single court action (claim) regardless of how many theories or sub-claims are involved

a.
The EEOC has not offered an opinion on this, however, the new rules and Management Directive speak in terms of “claim” as a separate issue.  It may allow for some stacking

3.
Full relief - if a person has been discriminated against, they are entitled to full relief for all injuries resulting from the discrimination.  Once they receive full relief, they cannot get a double recovery for additional allegations that claim the same injuries

4.
Egg shell plaintiff - the employer will be responsible for all injuries suffered by the complainant on the theory that we take our plaintiff as we find them.  Thus, an employer can be held liable for aggravating a pre-existing condition unless it can be shown that the victim would have suffered the injury in the absence of the discrimination.  In that case, the employer is liable for any aggravation

5.
Collateral source rule - there is no reduction in an award for recoveries from insurance unless the source of the insurance is a fund carried by the employer specifically to cover the type of injury sustained (e.g., workers compensation)

E.
Consequential damages - in 1994, the Whistleblower Protection Act was amended to allow for an award of reimbursement for attorneys fees, back pay and related benefits, medical costs incurred, travel expenses, and “any other reasonable and foreseeable consequential damages.”  The amendments did not define was “consequential damages” meant

1.
Available in whistleblower reprisal cases

2.
Does not include non-pecuniary damages - in Kinney v. Department of Agriculture, ___ M.S.P.R. ___ (1999), the MSPB held that consequential damages did not include non-pecuniary compensatory damages
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