        REDUCTIONS-IN-FORCE (RIFs), FURLOUGHS AND TRANSFERSPRIVATE 

              OF FUNCTIONS IN THE FEDERAL GOVERNMENT

   I.  INTRODUCTION

       A.  Downsizing of the Department of Defense will result in

           reductions‑in‑force (RIFs) and transfers of functions.

       B.  Budgetary problems will cause furloughs to be used to

           alleviate each year's particular problems.

 II.  RIFs

       A.  What is a RIF?

           1.  Definition ‑ A RIF involves the release of an                      employee from their competitive level by way of a 

               furlough for more than 30 days; a reassignment

               requiring displacement; a demotion or a separation.

           2.  A RIF may be taken for the following reasons under

               5 C.F.R. § 351.201(a)(2):

               a.  Lack of work

               b.  Shortage of funds

               c.  Insufficient personnel ceilings

               d.  Reorganization

               e.  The exercise of reemployment or restoration                        rights

               f.  The reclassification of an employee's duties due

                   to the erosion of their position when the action 

                   will take effect after the agency has formally 

                   announced a RIF in the employee's competitive 

                   area and when the RIF will take effect within 

                   180 days.




g.  In a RIF case, an agency must establish by a 




    preponderance of the evidence that it invoked

RIF procedures for one of the reasons set forth in regulation(a-f above).  5 C.F.R. §351.201(a)(2); Benkert v. Department of the     Navy,72 M.S.P.R. 432 (1996).



3.
Managerial Discretion




a. Agencies have much discretion in conducting




   RIFs.  Decision not to have field offices in




   was within the discretion of an agency’s 




   chairman.  Biter v. ICC, 76 M.S.P.R. 83 (1997).

       B.  Employees Covered

           1.  Air Force civilian employees are generally covered

           2.  Employees not covered:

               a.  National Guard Technicians (5 C.F.R.                               § 351.202(c)(5)).

               b.  Senior Executive Service members (5 C.F.R.  

                   § 351.202(b)(1)).

               c.  Employee whose appointment is required by

                   Congress (5 C.F.R. § 351.202(b)(2)).

               d.  Reemployed Civil Service Annuitant (5 U.S.C.

                   § 3323(b))(unless Appointment authority                            determines they are covered)

               e.  Foreign national employee (22 U.S.C. § 3968).

               f.  The termination of a temporary promotion or term                    promotion on the return of an employee to the                      position held prior to the temporary or                            term promotion.  5 C.F.R. § 351.202(c)(1).

                   Intermittent, part-time, on-call, or seasonal  



    employees who are placed in a nonpay and




    nonduty status in accordance with conditions 



    established at the time of appointment.




    5 C.F.R. § 351.202(c)(6).

      C.  Competitive Area

           1.  The competitive area is established by the agency as                the boundary within which employees will compete for

               retention.

           2.  The typical competitive area covers all positions 

               in an organization at a base, e.g. ALC positions at

               Kelly AFB.   

           3.  The competitive area must be approved by the Office 

               of Personnel Management (OPM) prior to a RIF.

               5 C.F.R. § 351.402(c)

       D.  Competitive Level

           1.  A competitive level is a grouping of similar                       positions which fall within the competitive area. 

           2.  These positions must be:

               a.  In the same grade or occupational level

               b.  In the same classification series

               c.  Have enough similar duties, qualification

                   requirements, pay schedules and working

                   conditions so that the incumbent of one position 

                   can successfully perform the critical elements               
    of any other position in the level without loss 

                   of productivity beyond that expected in the 

                   orientation of any new but fully qualified

                   employee. (5 C.F.R. § 351.402(a))



3.  An employee who voluntarily stays in a position during an agency reorganization does not have an appealable RIF action where the employee is never released from his competitive level.Wessels v.USPS, 76 M.S.P.R. 1 (1997). A voluntary reassignment     accepted by an employee to avoid the consequences  of an impending RIF is not appealable. Paul v.    Dept. of Navy, 80 M.S.P.R. 174 (1998). An employee’s decision to accept a lower-graded position rather than be separated by RIF is voluntary and there is no MSPB jurisdiction since the employee knew that if he did not accept the demotion his placement rights were protected by the RIF regulations and by his right to furhter appeal the action to the MSPB. Johnson v. Dept. of Army, 83 M.S.P.R. 141 (1999). 



4.
A RIF demotion occurs when an employee is actually released from his competitive level during an agency reorganization and is assigned to a position carrying a lower grade or
rate of pay. Cash v. USPS, 75 M.S.P.R. 407 (1997); Sonneborn v. Dept. of Defense, 80 M.S.P.R. 174 (1998).

5. An agency bears the burden to prove by  preponderant evidence that the employee’s competitive level was properly determined. Pezdek v. Dept. of Defense, 80 M.S.P.R. 554 (1999).

       E.  Retention Rights

           1.  Retention Rights are based on:

               a.  Tenure

               b.  Veteran Preference

               c.  Length of Service

               d.  Performance ratings credits

           2.  There are three competitive tenure groupings:

               a.  Group I:  Includes all career employees not                        serving an initial probation period for

                   appointment to a competitive position. 5 C.F.R.                    § 351.501(b)(1).

               b.  Group II:  Includes all career employees serving

                   a probation period and all career‑conditional 

                   employees. 5 C.F.R. § 351.501(b)(2).

               c.  Group III:  Includes employees serving under an

                   indefinite appointment, a temporary appointment 

                   pending establishment of a register, a term 

                   appointment, a status quo appointment and any 

                   other nonstatus nontemporary appointment.

                   5 C.F.R. § 351.501(b)(3).

           3.  There are three veterans' preference subgroups 



within each of the tenure groups.

               a.  Subgroup AD:  Includes veteran preference

                   eligible employees with a compensable service 

                   connected disability of 30 percent or more. 

                   5 C.F.R. § 351.501(c)(1).

               b.  Subgroup A:  Includes each veteran preference 

                   eligible employee not included in Subgroup AD. 

                   5 C.F.R. § 351.501(c)(2).

               c.  Subgroup B:  Includes non‑preference eligible 

                   employees. 5 C.F.R. § 351.501(c)(3).

           4.  Length of Service ‑ Includes an employee's

               creditable service, both military and civilian,

               adjusted for appraisals.

       F.  Round I:  Order of Release from Competitive Level.

           1.  Group III employees are released before Group II                   employees.

           2.  Group II employees are released before Group I.

           3.  Within each tenure group the release is as follows:

               a.  Subgroup B within the competitive level    

                   (non‑vets) employees are released prior to

                   subgroup A (vets).

               b.  Subgroup A employees are released before

                   subgroup AD (disabled vets).

               c.  Within subgroups, release is in order of

                   adjusted service computation date beginning with

                   the most recent service computation date.

       G.  Round II:  Assignment Rights ‑ Bumping and Retreating

          1.  Employees who are released from their competitive  

              levels during the first round, and employees

              displaced by bumping and retreating in the second

              round, are put on a placement list.  An employee on                a placement list may be eligible for assignment to 

              a position occupied by another employee or to a                    vacant position.

          2.  Employees are listed on the placement list in order  

              of their subgroup.  Subgroup is determined by:

              a.  Career status and veterans preference, i.e.,                       career employees (Group I) before career

                  conditional employees (Group II), who are listed 

                  before the Group III employees.

              b.  Within each group, 30 percent disabled veterans 

                  (AD) are listed before veterans (A) who are 

                  listed before nonveterans (B).

              c.  Within these groups, ties are broken by

                  seniority.

              d.  Grade level is not a factor.  Thus,

                  GS‑4 career non‑veteran (IB), is ranked ahead 

                  of a GS‑12 career conditional veteran (IIA).

           3.  The ability to be reassigned depends on the                        employee's bump and retreat rights.

           4.  Bumping.  In order for an employee on the placement                list to bump another employee, they must be                        qualified to perform the duties of the position, and 

               they must be in a higher subgroup than the employee                in the position. 

               a.  IAD (career, 30 percent disabled veteran) can   

                   bump employees in IA, IB, II, or III.   

               b.  IA (career veteran) can bump employees in IB,

                   II or III.

               c.  IIAD (career conditional 30 percent disabled 

                   veteran) can bump employees in IIA, IIB, and

                   III.

               d.  IIA (career conditional veteran) can bump   

                   employees in IIB (career conditional                               nonveterans)

     

     e.  IIB (career conditional nonveteran) can bump

             
    employees in III.

               f.  Seniority does not break ties in bumping    

                   or retreating.

          5.  Retreating.  Employees on the placement list can  

              retreat to:

              a.  positions they have previously held, or                            positions essentially identical to the one  

                  previously held if,

              b.  the retreating employee is in the same subgroup
                  as the incumbent.

           6.  Bumping v. Retreating.  The advantage of retreating                over bumping is that in retreating you can displace

               someone in the same subgroup standing, but to bump,                you need to be in a higher subgroup.     

           7.  Employees Displaced by Bumping and Retreating. 

               Employees who have been displaced by bumping or

               retreating are placed on the placement list   

               according to their retention status.  The RIF

               continues until employees on the placement list

               are then fired.



8.   When an employee raises an issue of his assignment 




rights, the burden is on the agency to prove it 




followed the RIF regulations in effecting the




employee’s assignment. Vargus v. USPS,




75 M.S.P.R. 623 (1997).




9.
An agency violated an employee’s RIF assignment rights when it offered the employee a term position occupied by an employee in the lowest tenure group rather than a permanent position occupied by an employee in the next highest tenure group. 5 C.F.R. § 351.701(a); Holland v. Dept of Army, 84 M.S.P.R. 269 (1999). 

       H.  Requirement to Bargain with Union over RIF.



1.  Whether agency must engage in union initiated mid‑term bargaining when RIFs were subject of contract negotiations is in a state of flux. The U.S. Supreme Court has ruled on 3 March 1999 that the FLRA was correct in finding agencies obligated to bargain on union-initiated proposals raised during the term of a labor agreement (Federal Labor Relations Authority v. Department of the Interior et al., 119 S.Ct. 1003 (1999). For now, it means nothing, because the Supreme Court remanded the decision to the FLRA to determine if they believe the Labor Relations Statute permits midterm bargaining.  

               a.  Bargaining formerly not required in Fourth                         Circuit. Dept of Navy v. FLRA, 962 F.2d 48 (D.C.                    Cir. 1992); Social Security Admin v. FLRA, 956                     F.2d 1280 (4th Cir 1992). 

b. Mid‑term bargaining required by FLRA. Dept of

                   Army,Lexington Blue Grass Army Depot v. Lewis,                     38 FRLA 647 (1990). 

               c.  An agency must negotiate impact and

                   implementation of decision to conduct a RIF. 

                   DHHS and AFGE, 22 FLRA 91 (1986).




d.  Agency must negotiate appropriate arrangements, 

                   i.e. proposal not to release a competing

                   employee from a competitive level while                            retaining an employee with a limited temporary

                   appointment or limited temporary promotion. NTEU
                   v. NRC, 31 FLRA 566 (1988).

           2.  No duty to bargain over rules set forth in 5 C.F.R. 

               § 351.  IFPTE and NASA, 8 FLRA 212 (1982).

           3.  There is no duty to bargain a proposal which 

         

established a competitive area to be used in a RIF 


since under 5 U.S.C. section 7117 the proposal 



would directly implicate persons outside a union’s 


bargaining unit.  AFGE, Local 32 and U.S. Office of 


Personnel Management, Washington, D.C. 51 FLRA 491 


(1995). This case overturned two previous FLRA 



decisions. 

           4.  No requirement exists to bargain competitive levels                since the right to retain or layoff is 





nonnegotiable under 5 U.S.C. § 7106(a)(2)(A).                     AFGE, Local 12, AFL‑CIO and Dept of Labor, 17 FLRA 


     674 (1985).

               a.  Agency must negotiate appropriate arrangements,                    i.e. proposal not to release a competing                           employee from a competitive level while                            retaining an employee with a limited temporary                     appointment or limited temporary promotion, NTEU                    v. NRC, 31 FLRA 566 (1988).



 5.  Proposals to bargain placing employee of different                 groups in the same competitive level will interfere                 with an agency's rights to assign and select                       employees under 5 U.S.C. §§ 7106(a)(2)(A) and                      (C).  FEMTC and U.S. Department of the Navy,                       Charleston Navy Shipyard, 44 FLRA 683 (1992). 

     I.  Appellate Rights

           1.  Merit Systems Protection Board (MSPB)

               a.  In a bargaining unit with a collective

                   bargaining agreement's negotiated grievance                        procedure which allows employees to                                grieve RIFs, a RIF action may only be                              appealed through the negotiated grievance

                   procedure. 5 U.S.C. § 7121(a)(1);

                   5 C.F.R. § 1201.3(b).

               b.  If a collective bargaining agreement's                             negotiated grievance procedure does not

                   cover RIFs, the employees may appeal to the 

                   MSPB.

               c.  When no allegation of discrimination                               is involved, employees who are not members of a

                   bargaining unit may only appeal the RIF to the 

                   MSPB.

               d.  Employee must be subject to a RIF action before

                   the Board's jurisdiction may be invoked.  Kelly
                   v. OPM, 53 M.S.P.R. 511 (1992).

e. At an MSPB hearing, the agency has the burden to prove by preponderant evidence that the         employee’s competitive level was properly       determined. Pezdek v. Dept. of Defense, 80 M.S.P.R. 554 (1999).

               f.  The MSPB will not reverse a RIF action unless it                    affected an employee's substantive entitlement.                    Jicha v. Dept. of Navy, 65 M.S.P.R. 73 (1994);




    Biter v. ICC, 76 M.S.P.R. 82 (1997); Pezdek v.




    Dept. of Defense, 80 M.S.P.R. 554 (1999).

           2.  Discrimination Claims

               a.  All employees who are not members of a

                   bargaining unit have a choice between the EEO 

                   procedures or an appeal to the MSPB.

              b.  All employees who are bargaining unit members 

                  covered by a negotiated grievance procedure 

                  which does not exclude discrimination complaints 

                  or RIF actions have a choice between the

                  negotiated grievance, EEO procedures, or an 

                  appeal to the MSPB.

              c.  All employees who are bargaining unit members 

                  covered by a negotiated grievance procedure 

                  which excludes discrimination complaints or RIF

                  actions have a choice between the EEO procedures 

                  or an appeal to the MSPB.

           3.  Prohibited Personnel Practices

                   Where an employee raises allegations that a RIF

                   is per se a prohibited personnel practice, that 

                   employee may elect to appeal the RIF either to

                   the MSPB or go through the negotiated grievance 

                   procedure. 5 U.S.C. § 7121(d).

           4.  Unfair Labor Practices

                   If a RIF is alleged to constitute an unfair 

                   labor practice, it may be appealed under the 

                   negotiated grievance procedure or unfair labor 

                   practice procedures to Federal Labor Relations 

                   Authority, but not both. 5 U.S.C. § 7116(d).

III.  FURLOUGHS

       A.  Definition ‑ A furlough is the placing of an employee in            a temporary status without duties and pay because of

           lack of work or funds or other nondisciplinary reasons. 

           5 U.S.C. § 7511(a)(5).

       B.  Procedures:

           1.  A furlough of 30 consecutive days or less is an 

               adverse action and is covered under Chapter 75.

               5 U.S.C. § 7512.

           2.  Employee must receive 30 days advance notice.

               5 U.S.C. § 7513.

           3.  Employee has seven days to answer. 5 U.S.C. § 7513.

           4.  Employee has a right to be represented by an

               attorney.

           5.  Employee is entitled to a written decision at the 

               earliest possible date.

           6.  An employee is entitled to be given the basis for 

               his or her selection as the employee to be

               furloughed. 5 C.F.R. § 752.404.

           7.  An employee may appeal a furlough under grievance 

               procedure or the MSPB, but not both. 5 U.S.C.  

               § 7121(e)(1).

       C.  Bargaining Obligations

           1.  Agencies do not have to bargain on its option to                   furlough employees rather than separating them by 

               RIF.  NTEU and Dept. of Treasury, 22 FLRA 553

               (1986).

           2.  Agencies do not have to negotiate over seniority to

               govern the retention of employees.  West Point
               Elementary School Teachers Association and U.S.
               Military Academy Elementary School, West Point, 29

               FLRA 1531 (1987).

           3.  Continuous and discontinuous furloughs may be

               negotiable.  AFGE Local 32 and OPM, 22 FLRA 307

               (1986).

       D.  Fiscal Law

           1.  A furlough over 22 workdays will be treated as a                   RIF. Clerman v. ICC, 35 M.S.P.R. 190 (1987); Kelly  


v. U.S. Postal Service, 68 M.S.P.R. 565 (1995).

           2.  Voluntary services of a furloughed employee may not                be accepted; Comp. Gen. Op. B224619 (1987).

           3.  Employees may not be furloughed on a holiday. Comp.

               Gen. Op. B222836 (1987).

           4.  Federal employees cannot be furloughed and on annual 

               leave at the same time.  Individual duty days are 

               not performed on active duty status and would be 

               permissible. 5 U.S.C. §  6323; 27 Comp. Gen. Op. 

               B119969 (1954).

E.  Emergency Rule

           1.  If an emergency occurs, an agency must immediately                 furlough agency employees and need not provide the 

               30 days notice required by 5 U.S.C. § 7513(b). 

               Horner v. Andrzjewski, 811 F.2d 571 (Fed. Cir.

               1987).

 IV.  TRANSFER OF FUNCTION

       A.  Definition ‑ A transfer of function is the movement of             work from one competitive area to another competitive 

           area. 5 C.F.R. § 351.301.

       B.  Definition of a function ‑ A clearly identifiable

           activity of the agency which consists of substantial 

           authorities, powers, and duties authorized by law which 

           combine to form a segment of the agency's mission. 

           Former Community Services Administration Employees v.
           Dept. of Health and Human Sciences, 21 M.S.P.R. 379

           (1984), aff'd 762 F.2d 978 (Fed. Cir. 1985).

       C.  Identification of a Function

           1.  There must be a quantitative or a qualitative

               method of identifying the activity as a function. 

               Id.

           2.  This is to ensure a function is traceable from one

               entity to another entity.  Id.

           3.  Examples to show this are:

               a.  Agency's enabling legislation

               b.  Organization Manuals

               c.  Delegations of authority  Id.

       D.  Basic Law

           1.  A transfer of function will occur when a

               reorganization shifts functions out of one

               competitive area into another.  Seidel v. Dept.
               of Agriculture, 22 M.S.P.R. 293 (1984).

           2.  Each employee who is in a position identified with 

               the transferring function must be transferred to the

               continuing competitive area without any change in 

               the tenure of the employee. 5 C.F.R. § 351.302(a).

           3.  An employee has no right to transfer with their 

               function unless the employee would be demoted or 

               separated. 5 C.F.R. § 351.302(c).

           4.  An employee whose position is transferred only to be

               eliminated and who is not specifically identified 

               with a function specifically authorized at the time 

               of the transfer to continue in operation for more 

               than 60 days is not a competing employee for other 

               positions in the competitive area gaining the

               function.  5 C.F.R. § 351.302(b).

           5.  A transfer of work to another office already doing 

               the same type of work is not a transfer of function 

               Hayes v. Dept. of Health and Human Services, 829

               F.2d 1092 (Fed. Cir. 1987).  5 U.S.C. § 3503.

           6.  If a position is specifically identified for

               transfer, but incorrectly identified which

               results in the employee's separation by RIF from 

               federal service, the RIF will be held invalid and 

               the employee will be reinstated.  Rich v. Dept of
               Agriculture, 26 M.S.P.R. 228 (1985).

           7.  The agency has the responsibility to specifically 

               establish the propriety of identification procedures 

               in a transfer of function.  In identifying employees                in a transfer of function the actual duties of the                 employee control and not outdated position                         descriptions.  Hurley v. U.S., 575 F.2d 792 (10th                  Cir. 1978).

           8.  If there is a failure to follow regulations, the 

               separations of employees will not be invalidated. 

               Remedial action will be ordered by MSPB only if 

               there was an actual loss of substantive job rights. 

               Certain Former CSA Employees and Dept. of Health and 
               Human Services, 762 F.2d 978 (1985).

           9.  The appealable action is the adverse action or RIF

               resulting from the transfer of function.

          10.  If an employee refuses to transfer, an agency has 

               the option to use either adverse action procedures 

               against the employee or RIF procedures.  Brown v.
               Dept. of Air Force, 4 M.S.P.R. 221 (1980).



11.  The removal of an employee for refusing to accept 



an offer of assignment made pursuant to a transfer 


of function would not constitute an adverse action 


resulting in transfer of function.  The removal 



would result from the employee’s decision not to 




transfer from his or her function. Di Sera v. Dept.



of Army, 71 M.S.P.R. 120 (1996).



12.  An employee had no right to transfer to the 




Federal Highway Administration after the ICC was




abolished where the employee was not performing




a transferring function at least 50% of the time 



and did not perform duties associated with a 





transferring function that controled his grade




and his retention standing was not high enough to 




be entitled to a position to be transferred.




Biter v. ICC, 76 M.S.P.R. 82 (1997).
       E.  Bargaining Obligations

           1.  Agencies are required to do impact and                             implementation bargaining.

           2.  Unions may not require agencies to bargain over 

               numbers and grades of positions to be transferred 

               during a transfer of function. AFGE Local 236 and
               GSA, 9 FLRA 825 (1982).

           3.  No requirement exists to utilize RIF procedures for

               Union employees who do not desire to transfer with a

               function since this is contrary to OPM regulations 

               which provide for determinations other than employee 

               choice as to the nature of the action taken against 

               other employees.  NFFE Local 29 and Corps of
               Engineering, Kansas City District, 21 FLRA 228

               (1986).



 4.  A procedure to be used in determining employees who                are assigned to positions and possess the required                 qualifications to perform the work at the new                      location does not directly interfere with an 



     agency's right to assign employees and is 




negotiable.  NFFE Local 2096 and Naval Facilities 



Engineering Command, Western Region, 36 FLRA 834 



(1990).






