               FLRA BASE LEVEL BASIC ISSUE OUTLINE

I.   INTRODUCTION

   A.   This outline covers base level issues involving the Federal Labor Relations Authority (FLRA).

B. The Central Labor Law Office (CLLO) has other reference materials in the CLLO Online Law Library under FLRA, including outlines, primers, and reference guides.

II.  EMPLOYEE RIGHTS: 5 U.S.C. § 7102

   A.   Employees have the right to form, join, or assist any

union, or to refrain from any such activity, freely and

without fear of penalty or reprisal
1. Serve as representatives of the union

2. Present union views to management

3. Engage in collective bargaining involving conditions of employment (COE) 

through their chosen representatives

         

a.   COE are broadly defined as “personnel policies,

practices, and matters…affecting working conditions.”  5 U.S.C. § 7103(a)(14)

b. Test set forth in Antilles, 22 FLRA 235 (1986)

(1) Does matter pertain to bargaining unit employees

(2) Is there a direct connection between the matter and the work situation or employment relationship of bargaining unit employees

c. Statutory exceptions to COE

(1) Matters regarding certain political activities

(2) Classification of positions

(3) Matters specifically provided for by federal statute

                       d.   “COE” are not the same as “working conditions,” and changing employees’ “working conditions” (such as by disciplinary actions) does not
mean that “COE” have been changed (and hence a bargaining obligation created).  See Naval Amphibious Base, Little Creek, 9 FLRA 774 (1982)

                       e.   Agencies must bargain conditions of employment.  Absent a change in condition of employment, there is no duty to bargain.  VA Medical Center, Leavenworth, 40 FLRA 592 (1991); U.S. Immigration and Naturalization Service, New York, 52 FLRA 582 (1996). 

                       f.   When a union proposal does not relate to working conditions, it is not within the duty to bargain.  Overseas Education Ass'n v. FLRA, 827 F.2d 814 (D.C. Cir. 1987).

III.   MANAGEMENT RIGHTS: 5 U.S.C. § 7106

   A.  Management retains certain rights, which cannot be

substantively bargained:  § 7106(a)(1) and (2)
         1.   Right to determine the agency mission

          2.   Right to determine the agency budget

          3.   Right to determine the agency organization

          4.    Right to determine number of agency employees

          5.   Right to determine internal security practices

          6.    Right to hire, assign, direct, and retain employees

          7.    Right to suspend, remove, reduce in grade or pay,

or take other disciplinary action against employees

          8.   Right to assign work

          9.   Right to make determinations with respect to

contracting out

          10.   Right to determine the personnel by the agency

Right to fill positions and promote employees

   B.   Permissive subjects substantively bargainable at the election of the agency:  5 U.S.C. § 7106(b)(1)

         1.   Right to determine numbers/types/grades of employees or positions assigned to any organizational subdivision, work project, or tour of duty

        2.   Right to determine the technology/methods/means

of performing work

        3.   Management may withdraw from negotiations on

permissive subjects at any time before agreement. INS, 8 FLRA 347 (1982).

        4.  Executive Order (E.O) 12871 (October 3, 1993) directs bargaining over § 7106(b)(1) issue.

        5.  The United States Court of Appeals for the District of Columbia has held that E.O. section 2(d) is an internal direction to management and not an obligation to bargain and not an election to bargain. Section 3(b) bolsters that conclusion.  There is no right to administrative or judicial review. NAGE v. FLRA, 179 F.3d 946 (D.C. Cir. 1999). The FLRA has followed this rule. U.S. Department of Defense, Defense Logistics Agency, 55 FLRA 1303 (2000).

         6. Where a proposal conflicts with the exercise of a reserved management right under 7106(a) yet falls within the parameters of 7106(b)(1), the FLRA applies what it has labeled the “dominant requirement” test to determine whether the proposal is not negotiable. Social Security Administration, 52 FLRA 794 (1996); Department of the Army, 52 FLRA 813 (1996); and Department of the Army, 52 FLRA 839 (1996).  If the 7106(b)(1) aspect depends upon the 7106(a) aspect, the 7106(a) aspect is the dominant requirement and the proposal is not negotiable.  If the 7106(a) aspect depends upon the 7106(b)(1) aspect, the 7106(b)(1) aspect is the dominant requirement and the proposal is negotiable at the election of the agency.

   C.  All retained agency rights under 5 U.S.C. § 7106(a) still subject to mandatory negotiation over the “impact and implementation “ (I & I) of agency’s exercise of these rights, per 5 U.S.C. § 7106(b)(2) & (3) and introductory language to 5 U.S.C. § 7106(a). 

         However, management has no obligation to bargain about the decision to exercise a management right. If management announces a nonnegotiable change in working conditions and the union demands to bargain over the change itself without proposing any impact and implementation bargaining, the Union is deemed to have waived its rights to impact and implementation bargaining.  National Bureau of Standards, Boulder Laboratories and AFGE, Local 2186, 5 FLRA 823 (1981); Customs Service Region I and NTEU Chapter 142, 10 FLRA 566 (1982). 

IV.   UNION’S REPRESENTATION RIGHTS AND DUTIES:  5 U.S.C. § 7114

   A.   Union entitled to negotiate a collective bargaining agreement (CBA) covering employees in unit
        1.  Union required to negotiate in good faith (duty to approach negotiations with sincere resolve to reach agreement)

        2.  Union entitled to designate its representative during negotiations

        3.  Bargaining occurs in one of three contexts

              a.   Bargaining leading to a “labor contract” of fixed duration and covering a variety of topics such as discipline, official time, promotion promotion procedures, etc., or where there is not already a “labor contract” in existence and one party wants to bargain over a “substantive” aspect of some COE

                     (1)   Both “substantive” and “I & I” proposals may be put forth

 
         (2)   Most COE set forth in a “labor contract” continue in existence beyond the expiration date of the contract

                  b.   “I & I” bargaining, where an agency wishes to exercise one of its retained § 7106(a) rights and a more than “de minimis” impact on bargaining unit COE is foreseen.  If de minimis, no obligation exists to bargain. Department of Health and Human Services, Social Security Administration, 24 FLRA 403 (1986) 
                       (1)   Union is entitled to advance notice of the proposed change to COE and an opportunity to bargain, if it wishes

                        (2)   Union proposal must have a relationship to the “impact” of the proposed change, or the “procedures” by which the agency will use in exercising its retained right. 

         

(3)   Agencies only have a duty to bargain if there will be employees who are actually adversely effected from management action and only when the proposed arrangement is tailored to benefit or compensate those employees suffering those adverse effects.  If there are no adversely affected employees, there is no obligation to bargain. U.S. Dept. of Interior Minerals Mgt. Serv. v. FLRA, 969 F.2d 1158 (D.C. Cir. 1992)

                          (4)   Failure of  "appropriate arrangement" proposals to have such a relationship negates the obligation to bargain over that proposal.  FLRA v. U.S. Department of Justice, 994 F.2d 868 (D.C. Cir. 1993)

                   c.   Mid-Term Bargaining An agency or union demand to bargain that is not in the context of labor contract negotiations, and is not based upon an agency's proposed exercise of its § 7106(a) rights (which in its own right would give rise to I & I  bargaining, discussed, supra).  The issue could also arise where a union alleges that an agency has made an improper change to COE that is unrelated to the agency's exercise of its § 7106(a) rights (such as where the agency decides to terminate its agency-run child care facility).  These bargaining situations occur during the term of a labor contract, hence the name "mid-term."  In addition to the duty to bargain defenses/limitations identified in II (A)(3)(c), the following matters may also be relevant:

                         (1) No duty to bargain if any contract provisions  governing this are not complied with

                         (2) Waiver of this right to bargain pursuant to a "zipper clause" 

                         (3) Waiver if the union had been given an earlier opportunity to bargain thereover and failed to do so

                         (4) The matter sought to be negotiated is already "covered by the contract"

                         (5) The United States Supreme Court ruled that the Federal Service Labor Management Relations Statute did not specifically address the issue of union initiated midterm bargaining and Congress specifically delegated to the FLRA to determine whether agencies are required to bargain over such matters. NFFE, Local 1309 and FLRA v. Department of Interior, 526 U.S. 86, 119 S.Ct. 1003 (1999).  The FLRA addressed that issue in U.S. Department of the Interior, Washington, D.C., 56 FLRA 45 (2000). 

                       (6) The FLRA ruled that under the Federal Service Labor Management Relations Statute, agencies are obligated to bargain during the term of a collective bargaining agreement on negotiable union proposals concerning matters that are not contained in or covered by the term of the Union’s proposal unless the Union has waived its right to bargain about the subject matter.  The FLRA noted that waivers of bargaining rights may be established by expressed agreement or by bargaining history.  Moreover, whether there has been a waiver requires the examining whether the subject matter has been fully discussed and consciously explored during the parties negotiations and whether the union has consciously yielded or otherwise clearly and unmistakably waived its interest in the matter.


          (7) Argue the alleged COE change was de minimis. The FLRA does not yet recognize this defense in relation to matters that are subject to substantive bargaining Fairchild AFB, 50 FLRA 701, 704 (1995), although the NLRB does: Civil Service Employees Association, 311 NLRB 6 (1993), citing to Murphy Diesel Oil, 184 NLRB 757 (197), enf'd. 454 F.2d 303 (7th Cir. 1971). 

   B.  Union entitled to be present during “formal discussions” between even one agency representative and  even one unit employee or his/her representative concerning any grievance, any personnel policy/practices or other general conditions of employment:  § 7114(a)(2)(a)
         1.   Bureau of Government Financial Operations and NTEU, Chapter 202, 15 FLRA 423 (1984) holds that in order for a formal discussion to occur, the following four elements must be present:

              a.   Discussion must occur, and

              b.   Must be formal, and

              c.   Must include one or more agency representatives and one or more bargaining unit employees, and

              d.   Must concern a grievance or personnel policy or practice or other general condition of employment

                     (1)  Be careful that allowable management “routine monitoring functions” or inquiries limited to the actions of just  one or a few employees don’t turn into a discussion regarding “general conditions of employment”:  GSA and Brunning, et al, 50 FLRA 401, 405 (1995)

              e.    This is a union right and must be honored even if the employee does not want   union present

     f.     Union has right to be present at discussions seeking to resolve grievances brought by employees acting on their own behalf.  5 U.S.C. section 7121(b)(3)(B) 

       2.   The FLRA has identified the factors which will be considered in determining if a      discussion is  “formal.” HHS, SSA, Bureau of Field Operations, San Francisco, CA, 10 FLRA 115 (1982).

a. Whether the person who held the discussion is merely a first‑level supervisor  or is higher in  the management hierarchy



  b.   Whether any other management representatives  attended

  c.   Where the meeting took place


     d.   How long the meeting lasted

     e.   How the meeting was scheduled, if scheduled

                 f.   Whether there was a formal agenda for the meeting

         
    g.   Whether the employee’s attendance was mandatory

    h.   How the meeting was conducted

        3.   “Discussion” is synonymous with “meeting” and does not require debate or argument.  DOD, National Guard Bureau, Texas Adjutant General’s Dept, 149th TAC Fighter Group, Kelly AFB and AFGE, Texas ANG Council of Locals, 15 FLRA 529 (1984); Dept. of Justice, Bureau of Prisons,FCI Bastrop, Texas and AFGE Local 3838,

51 FLRA 1339 (1996).

        4.   Prehearing interview of unit employee in preparation for an arbitration was a formal discussion entitling the union to be present. McClellan ALC and AFGE, Local 1857, 29 FLRA 594 (1987); Dept of VA and AFGE, 44 FLRA 768 (1992); Dept. of Veterans Affairs v. FLRA, 3 F.3d 1386  (10th Cir. 1993).

        5.  Interview of witnesses for ULP hearing is formal meeting and the union has the right to notice of the meeting and the right to be represented during the meeting.  F.E. Warren AFB and AFGE, Local 2354,  31 FLRA 541 (1988).

        6.   Interview of bargaining unit employee in preparation for an MSPB hearing is a formal discussion entitling the union to notice and an  opportunity to attend.  NTEU, Chapter 202 v. FLRA, 774 F.2d 1181 (D.C. Cir. 1985); Dept. of Veterans Affairs v. FLRA, supra. FLRA determined that unions have a Section 7114(a)(2) right to be present at settlement discussions in an MSPB case even though the appellant was represented by counsel and the union was not a party.  General Services Administration, 48 FLRA 1348 (1994).

  7.  The FLRA has determined that unions have a Section 7114(a)(2) right to be  present at settlement discussions pursuant to EEO settlement discussions when the complaint is formal. Marine Corps Logistics Base, Barstow, California and AFGE Local 1482, 52 FLRA 1039 (1997).  However, the Ninth Circuit Court of Appeals has held that EEO complaints are not grievances, whether formal or informal, and that mediation sessions pertaining to formal complaints are not formal discussion.  See Luke Air Force Base, Arizona v FLRA, Nos 98 - 71173 and 98-71347 (9th Cir. 1999).  See, also, IRS, Fresno Service Center, Fresno, California v. FLRA, 706 f.2d 1019 (9th Cir. 1983) (Settlement discussions of an informal EEO complaint are not formal discussions under FSLMRS because EEO complaints are not grievances.)

  8. Meeting directly with a bargaining unit member or members without the presence of the Union is a by-pass when the content of the discussion is something the agency should have bargained with the union.  This is an unfair labor practice.  An unlawful by‑pass occurs when a management official does not meet with the Union representative who is representing the bargaining unit member in a grievance and settles the grievance directly with the employee.  SSA, 16 FLRA 434; McGuire AFB, 28 FLRA 1112 (1987).  A by-pass occurs of the Union by discussing a reorganization directly with the employees.  DHHS, SSA, 22 FLRA 91 (1986). Absent union approval management unlawfully by pass the union if it polls the employees concerning a proposed change in working conditions. DHHS, SSA and AFGE Local 3512, 28 FLRA 409 (1987).  However, it is not an unlawful by-pass to solicit information directly from employees in or to assess or evaluate current operations.  See DoD, Office of  Dependent Schools, 19 FLRA 762 (1985)
   C.   Union entitled to be present during investigatory  (Weingarten) interviews:  § 7114(a)(2)(B).  This is an  employee right to request the union’s presence. 
NLRB v. Weingarten, 420 U.S. 251 (1975)

        1.   Employee entitled to union representation when the following four conditions are present:

              a.   Examination of employee in connection with an investigation;

                   (1)   Questions soliciting answers, or trying to solicit information from employee

                    (2)   Strip searches and physical exams are still open questions

             b.   Examination by a representative of the agency;

                    (1)   Most agency representatives covered

                    (2)   Security Police covered, AFOSI appear not to be, at least in Dallas FLRA Region

                    (3)   Status of IG personnel as representatives of the agency in Weingarten examination situations is now resolved.  IG personnel are subject to Weingarten when conducting an employee examination covered by 5 U.S.C. § 7114(a)(2)(B).  In a 5-4 decision on 17 June 1999, the United States Supreme Court ruled that an inspector general represents agency management and the right to union representation applies.   Unionized federal employees are entitled to the assistance of a union representative when an agency representative questions them in a matter that might lead to discipline.  In the case at issue, the NASA inspector general’s office was told that an employee of the George C. Marshall Space Flight Center was suspected of being the author of documents which threatened violence against office employees.  An inspector general sought to interview the employee and agreed to his request to have his union representative present besides the employee’s attorney.  When the interview began, the inspector general informed the group that the union official could observe; however, the union official could not offer the employee advice.  The case is NASA v. FLRA, 119 S.Ct. 1979 (1999).
.

         c.   Employee reasonably believes examination may

result in discipline;

               (1)   reasonable person would so decide based on

objective evidence

               (2)   Immunity grant may be authorized if  supported

          d.   AND, Employee requests representation

                (1)   Notice to employee need not be given at

meeting, but must be given annually

        3.   Role of Union Representative in Weingarten Meeting

              a.   Union representative not to sit idly by; can be active in employee’s defense.  FAA and PATCO, 6  FLRA 678 (1981).

               b.   Though meeting not meant to become adversarial, union representative can comment on form of  questions, help employee express views, seek

clarifications, and suggest other avenues of inquiry.  Unwarranted restrictions become same as failure to allow representation.  U.S. Customs Service and NTEU, 5 FLRA 297 (1981). 
 Includes the right to consult privately with the employee.  Bureau of Prisons, 52 FLRA 421

(1996). Employer may place reasonable limitations on union rep’s role to prevent adversary confrontation, but aggressive, unreasonable management behavior interferes with right to union  representation.  Norfolk Naval Shipyard Tidewater Virginia Federal Employees Metal Trades Council.  9 FLRA 458 (1982)

                c.   Discipline of union representative for attempting to effectively assist employee is unfair labor practice.  FAA, supra.  However, union representative can be disciplined if he engages in misconduct or is not in role of union representative. In one case, the Federal Labor Relations Authority noted that an agency may discipline a union official when flagrant misconduct is committed during the course of protected activity such as a grievance meeting.  The union official in this case called a management official a racist, sexist and ageist and was reprimanded, Department of Housing and Urban Development, San Francisco Area Office, San Francisco, California, 4 FLRA 460 (1980). An employee's speech was not protected as "robust" speech used in union activities where the employee was not engaged in organizing activity at the time. Romero v. Dept. of Army, 10 M.S.P.R. 56 (1982).  In one case, an employee called a supervisor a "Nazi, Gestapo agent, and anti-semitic" received a 20 day suspension. Scheer v. Dept. of Navy, 34 M.S.P.R. 529 (1987).

                d.   Preventing union representative from actively representing employee at meeting denies employee Weingarten right and is an unfair labor practice.  FAA, supra.

                e.   Discipline of employee for insisting on presence of union representative (where all elements of the Weingarten right are present) is an unfair labor practice.  Norfolk Naval Base, supra.

                f.   Refusal to permit attorney to act as Union’s designated representative in Weingarten meeting is a violation.  Individuals who were being investigated could not serve as representative of other employees being investigated until their own investigations had been completed.  Federal Prison System, Federal Correctional Institution, Petersburg, VA and AFGE, Local 2052, 25 FLRA 210 (1987).

                     (1)   Whether the same is true for witnesses in an investigation is currently on appeal to  the Authority in U.S. Department of Justice, Bureau of Prisons, and AFGE, FLRA Case No. DE-CA-40661

         4.   Management can inform employee that if he or she insists on union representation, interview may not take place

         5.   A related issue, although not a union right, is the employee’s right to be advised of the consequences of participating or not participating in an interview in preparation for third-party proceedings

               a.   When interviewing a unit employee, the employee

is entitled to Johnnie’s Poultry rights:  Johnnie’s Poultry, 146 NLRB 770, 55 LRRM 1403 (1964) enf. denied 334 F.2d 617, 59 LRRM 2117 (8th Cir. 1965)

b.  Failure to advise employee can be a ULP: 5 U.S.C. § 7116(a)(1)

c.
Under IRS and Brookhaven Service Center, 9 FLRA 930 (1982), employee must be advised:

                         (1)   Of the purpose of the interview

                         (2)   That no reprisal will occur

                         (3)   That participation is voluntary

                 d.  That the interview must not be coercive in nature

                  e.   That the questions must not exceed the scope of the legitimate purpose of the  inquiry and cannot otherwise interfere with the statutory rights of the employee

                 f.   Providing Johnnie’s Poultry rights is not a per se requirement.  F.E. Warren AFB, 31 FLRA 541 (1988).

                g.   Public employees have a duty to account for the performance of their duties and failure to provide requested information can provide a basis for removal.  Uniformed Sanitation Men Ass’n v. Commissioner of Sanitation, 392 U.S. 280 (1968); Public employee cannot be discharged simply because he invoked the Fifth Amendment privilege in refusing to respond to questions.  He can be removed for not replying if he is adequately informed both that he is subject to discharge for not answering and that his replies cannot be employed against him in a criminal case.  Kalkines v. United States, 473 F.2d 1391 (Ct. Cl. 1973).

   D.   Union entitled to information “reasonably available and necessary” for full and proper negotiation1.  Need not request information pursuant to FOIA
1. Release standard is different from FOIA 


2.   Need not release information if it contains guidance or counsel to management officials relating to collective bargaining

             3.   Entitled to information without charge

             4.  Must provide even if readily available through other sources (Air Force regulations, federal law)

              5.   Undue delay in providing data or not explaining refusal, or failing to advise that the requested information does not exist, is a ULP.  IRS, Austin District Office, 51 FLRA 1166 (1996); and SSA, Dallas Region, 51 FLRA 1219 (1996) (destruction of requested information can also be a ULP).

              6.   Union must show necessity for information requested. 


      a.  Union must demonstrate a "particularized need" for information sought.  NLRB v. FLRA, 952 F.2d 523 (D.C. Cir. 1992).  See, also, Dept. of Justice, Bureau of Prisons, Allenwood Federal Prison Camp, Montgomery, PA v. FLRA, 988 F.2d. 1267 (D.C. Cir. 1993); Dept of Justice, Immigration and Naturalization Service, Border Patrol v.FLRA, 991 F.2d 285 (5th Cir. 1993); VA v. FLRA, 1 F.3d 19 (D.C. Cir. 1993).

                      b.  In doing so, the union must explain the necessity of the information it seeks, which is compared to countervailing interests (such as employee privacy interests--see DOD v. FLRA, 114 S.Ct. 1006 (1994)).  See, also, Air Force v. FLRA, 956 F.2d 1223 (D.C. Cir. 1992).

                           c.  IRS and NTEU, 50 FLRA 661 (1995) is most recent Authority pronouncement of "rules" in this area.  "Particularized need" test is now applicable to all information requests, not just for intramanagement guidance, but the presumed anti-disclosure interest for intramanagement guidance will not be extended to other types of documents.  The union’s burden on particularize need extends to articulating and establishing the necessity of the particular information it has requested, including the scope of a request. Dept. of Labor, Washington, D.C., 51 FLRA 462 (1995).

   E.   Official time for other purposes is bargainable: 5 U.S.C. § 7131(d)
          1.  CBA should contain provisions outlining entitlement and procedures for granting official time.  Ensure that supervisors are enforcing these provisions, as union officials often try to take maximum amount of official time.

          2.  Preparing for negotiations.  New Hampshire, 7 FLRA 241 (1981); Nat'l Weather Service, 15 FLRA 43   (1984).

          3.  Preparing for impasse proceedings.  Army, 4 FLRA 148 (1980).

          4.  Representational activities frequently greatest use of official time

          5.  Some union officials are on 100% official time; this is a negotiable subject.  AFGE Council 214 v. FLRA, 798 F.2d 1525 (D.C. Cir. 1986).

6.  Travel and per diem are not included in official time but are negotiable. NTEU v. IRS, 29 FLRA 1288 (1987).

7.  The FLRA has determined that the use of official time for lobbying to influence pending legislation is contrary to a provision in the Department of Defense Appropriations Act for Fiscal Years 1996, 1997 and 1998. Office of the Adjutant General, New Hampshire National Guard, Concord, New Hampshire, 54 FLRA No. 38 (1998); Headquarters, National Guard Bureau, Nevada Air and Army National Guard, 54 FLRA No. 39 (1998).  This makes any provisions in current collective bargaining agreements now void and unenforceable for those years. 

   F.   Dues Allotments to Representatives: 5 U.S.C. § 7115

         1.  Area of great concern to unions

         2.  Irrevocable for a period of one year after initiated, 

unless:

                  a.  CBA ceases to apply to employee

                  b.  Employee is suspended or expelled from the union

         3.  Errors concerning dues withholding

                  a.  Failure to process dues allotments in a timely manner can constitute a ULP

                  b.  If agency fails to honor valid dues checkoff, agency must reimburse union and cannot recoup money from employee

         4. If agency erroneously deducts union dues after an employee is no longer a bargaining unit employee, the agency cannot offset union dues in subsequent payments to the union

   G.  Practical Tips for ULP practitioners
        1.  If you receive a ULP charge, call CLLO

        2.  Determine whether more than 6 months has elapsed since the triggering incident.

        3.  Insure there has not already been a grievance over the same matter.

        4.  Determine whether any negotiated informal ULP procedure has been followed.

        5.  Determine whether the subject is covered by a collective bargaining agreement.

H.  Quick Guide for Negotiability Determinations
       1.  First decide whether the duty to bargain extends to the matter.

            a.  Is the matter a Condition of Employment

                 i.   Exemptions

                 ii.  Antilles. 

            b.  Is the matter covered by a Government-Wide Regulation?

                 i.  No duty to bargain if a proposal is inconsistent with a Government-Wide regulation.  5 USC§ 76117(a)(1)

            c.  Is the matter covered by an Agency regulation for which there is a compelling need?

                 i.  No duty to bargain if a proposal conflict with an agency regulation for which there is a compelling need. 5 USC § 7117 (a)(2)

                 ii.  Burden to establish a compelling need is upon the agency

                iii.  Bar is set high.  See 5 C.F. R. p§ 2424.11 and DOD, 40 FLRA 425 (1991)

           d.  Still bargain impact and implementation issues.  See SSA, 55 FLRA No 62 

      2. If within the duty to bargain, determine whether proposal conflicts with any reserve management right found in 5 U.S.C § 7106 (a)

           i.  Cannot bargain a proposal that interferes with a reserved management right

           ii.  Still bargain impact and implementation

           iii. If an impact proposal, not negotiable if it excessively interferes with the exercise of the reserved right 

           iv.  If an implementation proposal, not negotiable if it completely prevents management's exercise of the reserved right.

      3.  If within the duty to bargain and proposal does not conflict with management right, then bargain substantively

            i. Only to impasse on a 7106 (b)(1) proposal                                                                                                                                                                                              
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