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Introduction

This handbook is designed as a quick reference source for Air Force judge advocates and Air Force civilian attorneys practicing labor law.  Answers to frequently asked questions are given, additional resources are referenced and examples of work product, such as briefs that can be used as examples are also included.  Note that this is an “handbook” rather than a “hornbook.”  This is not an all-inclusive document, and does not substitute for your own research of the issues.  It is a starting point rather than a destination.  Please do not hesitate to call the Air Force Central Labor Law Office for more detailed advice.
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BACKGROUND ON FEDERAL-SECTOR ARBITRATION

What Role Does Arbitration Have in Federal-Sector Labor and Employment Law?

Labor relations between the federal government and civilian employees of federal agencies such as the United States Air Force are governed by the Civil Service Reform Act of 1978 (CSRA).
  Title VII of the CSRA, referred to as the Federal Service Labor-Management Relations Statute (FSLMRS) 
, specifically addresses the relationship between federal agencies and labor organizations representing federal employees.  Because federal law mandates that federal agencies engage in collective bargaining with their unionized employees
, and federal agencies exist to enforce this law
, most federal employees represented by organized labor are covered by the terms of a collective bargaining agreement.
  Unlike private-sector labor relations governed by the terms of the National Labor Relations Act,
 any collective bargaining agreement entered into between a federal agency and a union must include a grievance procedure that has as its final step binding arbitration.
  This mandatory grievance and arbitration system is the exclusive means for an employee to raise matters of concern unless the subject matter falls within certain statutory procedures.
  Since federal employees by law do not have the right to strike,
 the mandatory grievance and arbitration system in effect is a federally-created alternative dispute resolution mechanism that acts as a substitute for the more potentially disruptive economic weapons available to private-sector unions.

The actual steps in the negotiated grievance process are hammered out through collective bargaining and set forth in the collective bargaining agreement.  The union has the right to present or process grievances, or an employee in a bargaining unit may present his or her own grievance, provided that a union representative is allowed to remain present during the grievance proceeding.
  Binding arbitration, however, can only be invoked by the federal agency or the union, not by the individual employee.
 

The typical negotiated grievance process includes provisions regarding time limits for initiating and processing grievances, to whom grievances may be presented, and possible official time entitlements for preparing and presenting grievances.
  

What is a Grievance?

The definition of “grievance” is found in the Federal Service Labor-Management Relations Statute at 5 U.S.C. § 7103(a)(9).

A “grievance” pursuant to 5 U.S.C. § 7103(a)(9) means any complaint -

(A) by any EE concerning any matter relating to the employment of the EE;


(B) by any labor organization concerning any matter relating to the employment of the employee; or


(C) by any employee labor organization, or an agency concerning-



(i) the effect or interpretation, or a claim of breach, of a CBA; or



(ii) any claimed violation, misinterpretation, or misapplication or any law, rule, or regulation affecting conditions of employment

What is Arbitration?

Black’s Law Dictionary provides an excellent general definition of arbitration:


“The reference of a dispute to an impartial third person chosen by the parties to the dispute who agree in advance to abide by the arbitrator’s award issued after a hearing at which both parties have an opportunity to be heard.”

How Does the Federal Sector Grievance and Arbitration System Work?

5 U.S.C. § 7121(a)(1) mandates that all Air Force collective bargaining agreements entered into between the Air Force and unions representing civilian Air Force employees shall provide procedures for the settlement of grievances, which are defined above.  The exact procedure used for settling grievances is not set forth in the Federal Service Labor-Management Relations Statute, rather the procedure for resolving grievances is negotiated in each instance between the Air Force and the union entering into the particular collective bargaining agreement.  In a typical grievance procedure set forth in a collective bargaining agreement, there are two or three “steps” to the grievance process.  The first step of the grievance process is usually an oral statement of the particular grievance to the immediate supervisor of the employee which is claiming a work-related problem.  If this grievance is not resolved at this first step, then the second step of the grievance usually entails the submission of a written grievance to a more senior supervisor in the chain of command.  If again the grievance is not resolved, there may be a third step in the grievance process, where another written grievance is submitted, usually to a squadron or group commander.  The union has the right to present or process grievances, or an employee in the bargaining unit represented by the union may present his or her own grievance, provided that a union representative is allowed to remain present during the grievance proceeding.  

Any grievance not satisfactorily settled during this grievance process (known as “the negotiated grievance process”) shall be subject to binding arbitration.  Either the union, or less frequently, the Air Force, may invoke arbitration if either party deems the matter of sufficient importance.

Where Do I Find Out the Specifics About the Grievance/Arbitration Procedure Used at My Base?

This information will be contained in the collective bargaining agreement signed by your base (or major command) and the union.  A copy of the collective bargaining agreement (CBA) is easy to get from the base Labor Relations Officer who typically works out of the Civilian Personnel Office.  When preparing for arbitration, the CBA should be your starting point.  The entire grievance and arbitration procedure usually is not more than several pages in length.  How the grievance and arbitration process will operate is governed by this agreement.

I Need to Know More About Arbitration.  What About Arbitration Reference Sources?

How Arbitration Works, by Elkouri and Elkouri, published by the Bureau of National Affairs, Inc., Washington, D.C.  This book is the resource for arbitration, and is widely used by labor law attorneys and arbitrators.  Not only is the arbitration process explained, but it is also an excellent source to begin researching arbitration issues.

Arbitration and the Federal Sector Advocate, by Francis J. Loevi, Jr. and Roger P. Kaplan, published by the American Arbitration Association.

Trying Your First Labor Arbitration ‑ What You Should Know, by Major William O. Ashcraft and Major Robert L. Woods, The Air Force Law Review, Vol 35, 1992.  This provides an excellent short overview of arbitration.

Labor Arbitration: A Practical Guide for Advocates, also published by BNA.   

The Air Force Central Labor Law Office Online Library is also an excellent source of information on arbitration.  Access to this resource is free for Air Force attorneys through FLITE, and is updated continually.

SELECTION OF ARBITRATORS

How Are Arbitrators Selected For an Arbitration?
Always check the applicable collective bargaining agreement first to determine if it sets forth the procedure for selecting an arbitrator.  If the CBA does set forth a process, then this language is controlling.  The most common method for selecting an arbitrator involves requesting a list of arbitrators from The Federal Mediation and Conciliation Service’s Office of Arbitration Services.  A list of seven arbitrators is provided to the union and the Air Force entity involved in the arbitration.  After receiving the list, the parties will first determine if they can agree on an arbitrator from the list.  If they can, then that arbitrator will be selected.  If not, then the Union and the Agency will take turns striking one arbitrator each from the list until six of the seven arbitrators on the list are eliminated.  The remaining arbitrator on the list will then be used for the arbitration.

What Does the FMCS Arbitration Office Do?

The Arbitration Office is responsible for the provision of panels of arbitrators experienced in dealing with labor matters.  FMCS Office of Arbitration Services' (OAS) major responsibilities include: 

1.  Maintaining a roster of arbitrators qualified to hear and decide labor questions in labor-management disputes;

2.  Providing the parties involved in collective bargaining agreements with a list of experienced panels of arbitrators; and 

3.  Appointing arbitrators following their selection by the involved parties.

How Do I Get More Information About the FMCS Arbitration Office and What is Offered?

The Federal Mediation and Conciliation Service has a website: http://fmcs.gov
What Procedures Are Used To Request FMCS Arbitration Lists and Panels? 

a.  The Office of Arbitration Services (OAS) has been delegated the responsibility for administering all requests for arbitration services.  Requests should be addressed to the Federal Mediation and Conciliation Service, Office of Arbitration Services, Washington, DC 20427. 

b.  The OAS will refer a panel of arbitrators to the parties upon request.  The parties are encouraged to make joint requests.  In the event, however, that the request is made by only one party, the OAS will submit a panel of arbitrators.  However, the issuance of a panel -- pursuant to either joint or unilateral request -- is nothing more than a response to a request.  It does not signify the adoption of any position by the FMCS regarding the arbitrability of any dispute or the terms of the parties' contract. 

c.  As an alternative to a request for a panel of names, OAS will, upon written request, submit a list of all arbitrators and their biographical sketches from a designated geographical area.  The parties may then select and deal directly with an arbitrator of their choice, with no further involvement of FMCS with the parties or the arbitrator.  The parties may also request FMCS to make a direct appointment of their selection.  In such a situation, a case number will be assigned. 

d.  The OAS reserves the right to decline to submit a panel or make appointments of arbitrators, if the request submitted is overly burdensome or otherwise impracticable.  The OAS, in such circumstances, may refer the parties to an FMCS mediator to help in the design of an alternative solution.  The OAS may also decline to service any requests from parties with a demonstrated history of non-payment of arbitrator fees or other behavior which constrains the spirit or operation of the arbitration process. 

e.  The parties are required to use the Request for Arbitration Panel (Form R-43), which has been prepared by the OAS and is available in quantity upon request to the Federal Mediation and Conciliation Service, Office of Arbitration Services, Washington, DC 20427, or by calling (202) 606-5111 or at www.fmcs.gov.  Requests that do not contain all required information requested on the R-43 in typewritten form may be rejected. 

f.  Requests made by only one party, for a service other than the furnishing of a standard list or panel of seven (7) arbitrators, will not be honored unless authorized by the applicable collective bargaining agreement.  This includes unilateral requests for a second or third panel or for a direct appointment of an arbitrator. 

g.  The OAS will charge a nominal fee for all requests for lists, panels, and other major services.  Payments for these services must be received with the request for services before the service is delivered and may be paid by either labor or management or both.   

Does the FMCS Provide Other Guidance on the Nomination of Arbitrators?

Yes, the FMCS, under Part 1404.11, found at the FMCS website states:

a.  The parties may also request a randomly selected panel containing the names of seven (7) arbitrators accompanied by a biographical sketch for each member of the panel.  This sketch states the background, qualifications, experience, and all fees as furnished to the OAS by the arbitrator.  Requests for a panel of seven (7) arbitrators, whether joint or unilateral, will be honored.  Requests for a panel of other than seven (7) names, for a direct appointment of an arbitrator, for special qualifications or other service will not be honored unless jointly submitted or authorized by the applicable collective bargaining agreement.  Alternatively, the parties may request a list and biographical sketches of some or all arbitrators in one or more designated geographical areas.  If the parties can agree on the selection of an arbitrator, they may appoint their own arbitrator directly without any further case tracking by FMCS.  No case number will be assigned.  

b.  All panels submitted to the parties by the OAS, and all letters issued by the OAS making a direct appointment, will have an assigned FMCS case number.  All future communications between the parties and the OAS should refer to this case number.  

c.  The OAS will provide a randomly selected panel of arbitrators located in state (s) in proximity of the hearing site.  The parties may request special qualifications of arbitrators experienced in certain issues or industries or that possess certain backgrounds.  The OAS has no obligation to put an individual on any given panel, or on a minimum number of panels in any fixed period.  In general:

1.The geographic location of arbitrators placed on panels is governed by the site of the dispute as stated on the request received by the OAS.  

2.If at any time both parties request that a name or names be included, or omitted, from a panel, such name or names will be included, or omitted, unless the number of names is excessive.  These inclusions/exclusions may not discriminate against anyone because of age, race, gender, ethnicity or religious beliefs. 

d.  If the parties do not agree on an arbitrator from the first panel, the OAS will furnish a second and third panel to the parties upon joint request and payment of an additional fee.  Requests for a second or third panel should be accompanied by a brief explanation as to why the previous panel(s) was inadequate.  If parties are unable to agree on a selection after having received three panels, the OAS will make a direct appointment upon joint request. 

What Process Does FMCS/OAS Use After the Parties Have Selected an Arbitrator?

a.  After receiving a panel of names, the parties must notify the OAS of their selection of an arbitrator or of the decision not to proceed with arbitration.  Upon notification of the selection of an arbitrator, the OAS will make a formal appointment of the arbitrator.  The arbitrator, upon notification of appointment, is expected to communicate with the parties within 14 days to arrange for preliminary matters, such as the date and place of hearing.  Should an arbitrator be notified directly by the parties that he or she has been selected, the Arbitrator must promptly notify the OAS of the selection and his or her willingness to serve.  If the parties settle a case prior to the hearing, the parties must inform the arbitrator as well as the OAS.  Consistent failure to follow these procedures may lead to a denial of future OAS service.

b.  If the parties request a list of names and biographical sketches rather than a panel, they may choose to appoint and contact an arbitrator directly.  In this situation, neither the parties nor the arbitrator is required to furnish any additional information to FMCS and no case number will be assigned. 

c.  Where the parties' collective bargaining agreement is silent on the manner of selecting arbitrators, the parties may wish to consider any jointly determined method or one of the following methods for selection of an arbitrator from a panel:

1.  Each party alternately strikes a name from the submitted panel until one remains, or 

2.  Each party advises the OAS of its order of preference by numbering each name on the panel and submitting the numbered lists in writing to the OAS.  The name that has the lowest combined number will be appointed. 

3.  In those situations where the parties separately notify the OAS of their preferred selections, once the OAS receives the preferred selection from one party, it will notify the other party that it has fourteen (14) days in which to submit its selections.  If that party fails to respond within the deadline, the first party's choice will be honored.  If, within 14 days, a second panel is requested and is allowed by the collective bargaining agreement, the requesting party must pay a fee for the second panel. 

d.  The OAS will make a direct appointment of an arbitrator only upon joint request unless authorized by the applicable collective bargaining agreement.  

e.  The issuance of a panel of names or a direct appointment in no way signifies a determination on arbitrability or an interpretation of the terms and conditions of the collective bargaining agreement.  The resolution of such disputes rests solely with the parties.

Who is Responsible for the Selection of the Arbitrator?

Generally, the Civilian Personnel Office is responsible for the actual selection of the arbitrator and for arranging all of the details.  The base Labor Relations Officer may have a great deal of experience in preparing for arbitrations and in selecting arbitrators.  The Labor Relations Officer (who many times serves as the “Technical Representative” for the Agency in the arbitration) and the lawyer assigned to the arbitration should work together as a team in making this decision.  Biographical information on the arbitrators supplied by the FMCS, a review of prior arbitration decisions, and critiques of past experiences with individual arbitrators from sources such as the Labor Relations Officer or labor attorney at bases or MAJCOMs that have many arbitrations, or the Department of Defense Field Advisory Service.  

In Planning the Arbitration, Are There Any Logistical or Technical Matters to Take Care Of?

Of course.  After an arbitrator has been selected, and a date for the arbitration has been agreed upon there are a number of such matters, including:


a.  Reserve a room for the arbitration.  Make sure a room to hold the arbitration is reserved.  Many arbitrators prefer the more informal setting of a conference room over the more formal setting of a courtroom.  A nice touch would be asking the arbitrator for his or her preference in advance.


b.  Consider and coordinate the number of days that the arbitrator may be needed.  If an arbitration is scheduled for Friday the 13th, don’t just assume that if the arbitration runs long, that the arbitrator will be available on Saturday the 14th.  Let the arbitrator know if the arbitration may take two (or more days) so that the arbitrator can arrange his or her schedule in advance.


c.  Make sure that Agency witnesses will be available on the date set for the arbitration.  If a witness is not going to be available, then make advanced arrangements for alternative means of presenting the evidence.  This may take the form of telephonic testimony, an affidavit, or an alternative witness.  If telephonic testimony is contemplated, it may be a good idea to check with the arbitrator and union in advance to determine if there will be any objection, and to make sure that a speaker phone is available and will be able to be used in the room scheduled for the arbitration.


d.  Make copies of the evidence to be introduced during the arbitration.  Make sure that copies of the Agency exhibits are made for the arbitrator, the union, the technical representative, the lawyer, and have an extra copy on hand for use by Agency witnesses.


e.  Determine if there will be an “official” transcript.  Many CBAs contain a provision for the Agency and the Union to split the costs of a court reporter during the arbitration if both parties agree to do so.  If either the Union or the Agency does not agree, then if either side hires a court reporter, then this transcript will probably not be the “official” transcript relied upon by the arbitrator in fashioning his or her decision.  The “official” record of the arbitration in that instance will most likely be the arbitrator’s notes.  If a court reporter is not agreed upon, be prepared for the union tape recording the arbitration as a means for preserving their own unofficial record of the event.  Arbitrators routinely allow this practice.

ARBITRABILITY

Does this Issue Really Have to Be Arbitrated?”

The question of whether or not a grievance actually should go to arbitration on the merits is known as the issue of “Arbitrability.”  5 U.S.C. § 7121(a)(1) states not only that federal sector collective bargaining agreements must provide procedures for the settlement of grievances, it also states that that grievance/arbitration procedure must also address the question of arbitrability.  There are two kinds of arbitrability issues, substantive and procedural arbitrability.

What is “Substantive” Arbitrability?

“Substantive” arbitrability refers to whether or not the Federal Service Labor Management Relations Statute (FSLMRS) or the applicable collective bargaining agreement actually authorizes the use of arbitration for the subject matter of the specific grievance.

The term “grievance” is defined broadly in 5 U.S.C. § 7103(a)(9) as any complaint:

(A)
by any employee concerning any matter relating to the employment of the employee;

(B)
by any labor organization concerning any matter related to the employment of any employee; or

(C)
by any employee, labor organization, or agency concerning


(i)
the effect or interpretation, or a claim of breach of a collective bargaining agreement; or


(ii)
any claimed violation, misinterpretation or misapplication of any law, rule, or regulation affecting conditions of employment.
Grievance procedures in Federal sector collective bargaining agreements will automatically extend to all matters covered by this broad definition unless the parties have specifically excluded matters from the scope of the grievance procedure or the FSLMRS itself specifically excludes it.
  

The FSLMRS specifically excludes from coverage by a negotiated grievance procedure those matters related to:

  
1.  Prohibited political activities;

2.  Retirement, life insurance or health insurance; 

3.  Suspensions or removal for national security reasons; 

4.  Examinations, certifications, or appointments; and 

5.  The classification of any position that does not result in a reduction of pay or grade of an employee.
  

Three other matters that also are not substantively arbitrable:


1.  Removal of probationary employees.
  

2.  Issues already raised in an unfair labor practice (ULP).


3.  Contractual exclusions: any collective bargaining agreement may exclude any matter from coverage by the grievance procedures provided for in the agreement.
  

Why is There an Arbitrability Question Regarding an Issue Already Raised as an Unfair Labor Practice?

Included within the coverage of a negotiated grievance procedure, unless excluded by the parties, are allegations of a commission of an unfair labor practice.  Thus, a Union or Federal Agency has the option of pursuing an allegation that an unfair labor practice has been committed under the negotiated grievance procedure or with the FLRA.

5 U.S.C. § 7116(d) provides that matters may be raised either under the grievance/arbitration procedure of a collective bargaining agreement or by through an unfair labor practice (ULP) charge filed with the FLRA, but not under both.  The relevant portion of the statute states:


“{I}ssues which can be raised under a grievance procedure may, in the discretion

of the aggrieved party, be raised under the grievance procedure or as unfair labor practice under this section, but not under both procedures.”

The purpose of the rule is to prevent relitigation of the same issue in a different forum.  For example, 5 U.S.C. § 7116(d) will bar a grievance protesting a disciplinary decision if the same issues were raised in an ULP charge protesting the disciplinary proposal letter.  Federal Bureau of Prisons, 18 FLRA 314 (1985).  Once an election is made under 5 U.S.C. § 7116(d) to raise a matter as an ULP charge, an arbitrator cannot thereafter assume jurisdiction over the same matter, even if the FLRA General Counsel does not issue a complaint.  Overseas Education Ass'n, 16 FLRA 648 (1984).  If a side decides to use the grievance procedure and loses, it may not contend in exceptions to an arbitration award that the matters presented to the arbitrator also constituted unfair labor practices.  Phila. Regional Office, District Operations, SSA, 15 FLRA 211 (1984).  The § 7116(d) bar rule prohibits arbitration of a disciplinary assignment first attacked during the proposal stage with a ULP charge and then challenged under the grievance procedure after the decision has been issued.  Dept. of Justice, INS, 20 FLRA 743 (1985).

In determining whether the grievance and the ULP charge involve the same issue, the FLRA will look at whether both the grievance and the ULP charge arose from the same set of factual circumstances and whether the theories advanced in support of the two matters are substantially similar. EEOC and AFGE National Council of EEOC Locals No. 216, 53 FLRA 465 (1997).

What Criteria Are Used to Determine if Arbitration is Barred by a Prior ULP?  


1.  The issue that is the subject matter of the grievance must be the same as the issue which is the subject matter of the unfair labor practice charge; 


2.  Such issue must have been earlier raised under the unfair labor practice procedures; and 


3.  The selection of the unfair labor practice procedures must have been at the discretion of the aggrieved party.  Dept. of Army, Army Finance and Accounting Center, Indianapolis, Indiana and AFGE Local 1411, 38 FLRA 1345 (1991), review denied AFGE Local 1411 v. FLRA, 960 F.2d 176 (D.C. Cir. 1992).   

What is Procedural Arbitrability?

Procedural arbitrability refers to questions of whether or not the grievance has met all of the contractual conditions, such as timeliness, that must be met to make the grievance arbitrable pursuant to the collective bargaining agreement.  The collective bargaining agreement that sets forth the grievance and arbitration procedure sets forth information on how the grievance process will actually operated, including information such as when grievances must be filed to be considered timely, when responses to grievances must be completed, and to whom grievances must be presented at each step.  Examples of procedural arbitrability issues, as opposed to substantive arbitrability issues include:


1.  Timeliness of the filing of the grievance


2.  Exhaustion of the grievance procedure


3.  Timely notice of intent to arbitrate


4.  Whether or not an earlier arbitration award is binding on the present case

What if the Union Invokes Arbitration, But There is Clearly a Substantive or Procedural Arbitrability Issue?  How Is This Handled?

Arbitrability issues are simply raised to the arbitrator in the form of a brief.  Once arbitration is invoked by one party to a collective bargaining agreement, the other party is obliged to proceed to and participate in the arbitration proceeding and failure to do so violates 5 U.S.C. § 7121 and is an unfair labor practice. Department of Labor, Employment Standards Administration/Wage and Hour Division, Washington D.C. and AFGE, Local 12, AFL-CIO, 10 F.L.R.A. 316 (1982).  The FLRA held that this obligation includes threshold questions concerning grievability and arbitrability.

In American Federation of Government Employees, Local 2782, AFL-CIO, 21 F.L.R.A. 339 (1986), the agency and the union negotiated a new collective bargaining agreement.  Thereafter, the agency filed three management grievances that it sought to take to arbitration.  The union refused to participate and claimed that the grievances were not arbitrable.  The FLRA held that the union’s actions were a failure to comply with 5 U.S.C. § 7121 and thereby violated 5 U.S.C. § 7116(b)(1) and (8).  In particular, the FLRA held that an agency has the right to process grievances through the negotiated grievance and arbitration procedures.  Citing Laborers International Union of North American, AFL-CIO-CLC, Local 1267 and Defense Logistics Agency, Defense Depot Tracy, Tracy, California, 14 F.L.R.A. 686, 696-97 (1984).

Any General Rules on Arbitrability?

Some Generally Accepted Rules on Arbitrability:


1.  All issues of arbitrability must go to the arbitrator.  Arbitrability cannot be unilaterally decided by one party.  However, this does not preclude any party from raising the issue of arbitrability in their grievance responses.


2.  Procedural arbitrability defenses (i.e., excluded from grievance process by parties, timeliness) should be raised as soon as possible during the grievance process.  Otherwise, waiver may be inferred depending on your contract.


3.  Statutory arbitrability defenses (i.e., excluded from grievance process by statute) can probably not be waived.  However, it is always a good idea to raise this defense as soon as possible during the grievance process.


4.  Many arbitrators will hear arbitrability defenses at the same time as the merits of the case.  Or the arbitrator may have two hearings, one for the arbitrability dispute and one for the merits of the case if necessary.  Check your collective bargaining agreement to determine your procedures.
What Should a Brief to an Arbitrator on an Arbitrability Issue Look Like?

Good question.  Two examples of briefs on the issue of arbitrability are included below.  The first deals exclusively with the issue of timeliness under the applicable collective bargaining agreement.  The second also deals with timeliness, and also with the issue of whether the matter to be grieved was first raised as an unfair labor practice before the FLRA, and therefore jurisdictionally barred from being raised in an arbitration.

TIMELINESS BRIEF

ARBITRATION

UNION Local 1111 

)

Re: John Smith

)
FMCS NO. 97-1111-8







)                             97-1112-8
VS                              
 
)
BEFORE: Smart Lawyer, Esq.





)
(Arbitrator)

DEPT OF THE AIR FORCE
)

EX REL ANYWHERE  AFB USA 
)       10 April 1997

THRESHOLD ISSUE - NON ARBITRIBILITY 

AGENCY BRIEF

THE AGENCY submits the following for consideration for summary disposition of the matter on an arbitrability issue.

I.  THRESHOLD MATTER

The issue of arbitrability is raised by management.  We assert that the union failed to timely invoke arbitration as required in the Memorandum of Agreement between the parties (hereinafter “contract”).  The contract requires the union to invoke arbitration within 30 days of the final employer grievance decision.
   The union failed to meet this contract limitation and was not timely in invoking arbitration.

It is management’s position that the contract is clear.  If the union fails to meet any of the established time limits in the contract at any point in the grievance or arbitration procedural process then the matter has been dropped (by the union).
  In this instance management issued the final step grievance decision on 16 September 96 and the union received it on 18 September 96 (see tab 9 of the grievance file).  The union did not mail their request for arbitration to the Federal Mediation and Conciliation Service and notice to the employer until 29 October 96, 41 days latter (11 days late).

It is respectfully submitted that the time limitation provision is a clear and concise contract provision. In this case both parties were involved in the drafting and writing of this contract provision, through the contract negotiation process, and the union should be held to the terms it negotiated for itself.
  

The parties also established in the contract limitations on the arbitrators role in interpreting the contract.  There is a specific prohibition against an arbitrator adding to or subtracting from the contract.
  The arbitrator is restricted to applying the provisions of the contract in deciding the merits of the issue being arbitrated.
 

The agency submits that the evidence presented establishes the practice of the parties and supports that this is an untimely arbitration following a final grievance response under the terms of the contract.

Time limitations are not complex issues.  In this case the parties have an agreement that penalizes a party for being late in meeting the time limits in the grievance process.  When a request for arbitration is late, the penalty for being untimely is the matter is dropped, withdrawn, and barred as to the party advancing the issue.
   Their failure to initiate the request for arbitration in a timely manner is a basic breach of the contract.

II.  CONCLUSION

Mr Union Steward in his union letter of 29 October 96 notifying the employer of the union’s intent to initiate arbitration recognized that they were late and knew that under the contract they were without recourse in this matter (see tab 12).

The employer respectfully requests a bench decision terminating the arbitration, that the matter was not timely raised, and that the contract penalty prevails.
Respectfully submitted,

Donald E. Van Meter, DAF

Attorney Advisor

Any Union Local 123

)


Union


)FMCS NO. 99-12222







)
VS                          

)MS MARY JONES, Esq., Arbitrator    





)

DEPT OF THE AIR FORCE
)

ANYWHERE AFB, FL
)


Agency
 
) DATE: 1 February 1999  

THRESHOLD ISSUES- NON ARBITRIBILITY 

AGENCY BRIEF


THE AGENCY respectfully submits the following for consideration for summary disposition of the matter on two arbitrability issues.

I.  INTRODUCTION - THRESHOLD MATTERS


The Agency raises the issue of arbitrability.  The Agency respectively requests that the arbitration dismiss the grievance on two grounds of arbitrability.  The issues are timeliness and the 5 U.S.C. section 7116(d) bar rule.  These matters are discussed in the next two paragraphs.

II.  TIMELINESS


Timeliness is a procedural issue to be decided by the arbitrator.  Department of Agriculture, Food Safety and Quality Service and National Joint Council of Food Inspection Locals, AFGE, 6 FLRA 278 (1981); U.S. Department of the Air Force, Oklahoma City Air Logistics Center, Tinker AFB and AFGE Local 916, 43 FLRA 963 (1992); U.S. Department of Defense, Army and Air Force Exchange Service, Dallas Texas and AFGE, 49 FLRA 982 (1994).  We assert that the union failed to timely grieve the matter as required in the parties’ contract.  The issue throughout this case has been the requirement of a perceived waiver from the Department of Defense in order to have two firefighters instead of three firefighters in critical situations involving the manning of crash trucks at the Fire Department on Anywhere Air Force Base.  The Union knew about this issue at least in June 1996 but did not file a grievance until June 30, 1998.  The parties’ contract requires the Union to file a grievance within 14 calendar days of the act or awareness of the act causing the grievance under Article XX, Section G, Paragraph 3c.  The documents in the underlying file reflect these facts as written in the Memorandum of Agreement between the parties (hereinafter “contract”). The union failed to meet the contract time limitation and was notified by management that the untimely grievance was rejected.


It is management’s position that the contract is clear.  The union failed to meet the established time limit in the contract.  In this case, the parties have an agreement that penalizes a party for being late in meeting the time limits in the grievance process.
   The union’s failure to initiate the grievance in a timely manner is a basic breach of the contract.
  The employer did nothing to restrain or cause the Union to fail to meet the established time limitation.  Therefore, the Union’s arbitration request must be dismissed on this ground.

III.  5 U.S.C. SECTION 7116(d) BAR 


Under 5 U.S.C. section 7116(d), it provides that matters may be raised either under a grievance procedure or under the unfair labor practice (ULP) procedure, but not under both.  The relevant portion of the statute is read as follows:

{I}ssues which can be raised under a grievance procedure may, in the discretion of the aggrieved party, be raised under the grievance procedure or as unfair labor practice under this section, but not under both procedures.


The purpose of the rule is to prevent relitigation of the same issue in a different forum.  5 U.S.C. section 7116(d) will bar a grievance protesting a disciplinary decision if the same issues were raised in an unfair labor practice charge protesting a disciplinary proposal letter. Federal Bureau of Prisons, 18 FLRA 314 (1985).  Once an election is made under 5 U.S.C. section 7116(d) to raise a matter as an ULP charge, an arbitrator cannot thereafter issue jurisdiction over the same matter, even if the FLRA General Counsel does not issue a complaint. Overseas Education Association, 16 FLRA 648 (1984).  If either side decides to use the grievance procedure and loses, it may not contend exceptions to an arbitration award that the matters presented to the arbitrator also constitutes an unfair labor practices. Philadelphia Regional Office, District Operations, SSA, 15 FLRA 211 (1984).  The FLRA recently expanded its application of the bar under 5 U.S.C. section 7116(d) against raising the matter in both the unfair labor practice and statutory appeals forums.  More specifically, unfair labor practice issues which may have been or could be raised in statutory appeals, including affirmative defenses based on alleged prohibited personnel practices, will no longer be permitted as an unfair labor practice charge. United States Small Business Administration, Washington, D.C., 51 FLRA 413 (1995).  Similarly, 5 U.S.C. section 7116(d) requires an election between appeals procedures, e.g. MSPB jurisdiction or unfair labor practice.


In determining whether the grievance and the unfair labor practice charge involved the same issue, the FLRA will look at whether both the grievance and the unfair labor practice charge rose from the same set of factual circumstances and whether the theories advanced in support of the two matters are substantially similar. EEOC and AFGE National Council of EEOC Locals No. 216, 53 FLRA 465 (1997).


The elements of this rule when an unfair labor practice has been filed before the grievance are: (1) the issue which is the subject matter of the grievance must be the same as the issue which is the subject matter of the unfair labor practice charge; (2) such issue must have been earlier raised under the unfair labor practice procedures; and (3) the selections of the unfair labor practice procedures must have been at the discretion of the aggrieved party. Department of Army, Army Finance and Accounting Center, Indianapolis, Indiana and AFGE Local 1411, 38 FLRA 1345 (1991), reviewed denied AFGE Local 1411 v. FLRA, 960 F.2d 176 (D.C. Cir. 1992).


The Union filed the unfair labor practice charge in this case prior to the grievance.  The unfair labor practice charge was filed on June 26, 1997 and was dismissed by the Federal Labor Relations Authority on May 27, 1998.  Instead of filing an appeal with the General Counsel of the Federal Labor Relations Authority, the Union filed a grievance on June 30, 1998. The Union had until June 29, 1998 to file an appeal with the General Counsel of the Federal Labor Relations Authority.  The unfair labor practice charge filed by the Union in this case would have been one day late even if the case had been appealed to the General Counsel of the Federal Labor Relations Authority.  Furthermore, it should be noted that the unfair labor practice charge was dismissed by the Federal Labor Relations Authority since it was untimely under the Federal Service Labor-Management Relations Statute (5 U.S.C. section 7118(a)(4)(A)).  The union was therefore late on both the unfair labor practice charge and the grievance in this case.  Therefore, the grievance is barred by 5 U.S.C. section 7116(d) since the union chose to file the unfair labor practice charge first and this constituted an irrevocable election.

IV.  CONCLUSION


The employer respectfully requests a bench decision terminating the arbitration, that the matter was not timely raised and the 5 U.S.C. section 7116(d) rule bar.  Thus, the contract penalty prevails.




THOMAS S. WILSON





Agency Representative

When Preparing for an Arbitration Hearing, What About Interviewing Bargaining Unit Members?

Two key phrases that an agency representative needs to be familiar with when contemplating interviewing bargaining unit members for an arbitration are “Formal Discussions,” and “Brookhaven Warnings.”

What is the Significance of a “Formal Discussion?”

When management is interviewing a bargaining unit employee in preparation for an arbitration hearing, the interview may be considered a “formal discussion” if the requirements of formality as set forth in FLRA case law exist.  If the interview is considered a formal discussion, the union must be notified and provided an opportunity to be present during the employee’s interview.  Department of the Air Force, F.E. Warren Air Force Base, Cheyenne, Wyoming, 31 FLRA 541 (1988).

Where Does the Requirement to Notify the Union Regarding Formal Discussions Come From?

The FLMRS at 5 U.S.C. § 7114(a)(2)(A) states:  


“An exclusive representative of an appropriate unit in an agency shall be given the opportunity to be represented at any formal discussion between one or more representatives of the agency and one or more employees in the unit or their representatives concerning any grievance or any personnel policy or practices or other general condition of employment.”  

Conducting a formal discussion without notifying the Union is therefore an unfair labor practice.  

What are the Indicators of a “Formal Discussion?”

In determining whether or not a formal discussion was held, the FLRA looks to the “totality of the circumstances.” Dept. of Labor, Office of the Assistant Secretary for Admin. And Management, Chicago, Illinois, 32 FLRA 465, 470 (1988).

Some of these “circumstances” that indicate a formal discussion has taken place include:


1.  Whether the individual who held the discussion is a first-level supervisor or a more senior management official.


2.  Whether any other management representatives attended;


3.  Where the individual meeting took place (i.e. in the supervisor’s office, in the breakroom, etc.);


4.  The length of the meeting;


5.  Was the meeting scheduled in advance, or was it informal or unplanned;


6.  Was a formal agenda developed for the meeting;


7.  Was attendance at the meeting mandatory for the bargaining unit member/members;


8.  Were comments at the meeting formally recorded or transcribed, etc.

Bottom line:  An interview may be a formal discussion if the requirements of formality are met.  If the interview is a formal discussion, the union must be notified and provided an opportunity to be present during the employee’

What are “Brookhaven” Warnings?

Even if the Union is notified that an Agency representative is going to interview a bargaining unit employee for an upcoming arbitration, and a Union representative attends this interview, this does NOT mean that “anything goes” as far as the manner of questioning.  What the Agency may consider an “interview” from the Union perspective may be considered an “interrogation.”  The interview of the bargaining unit member should be voluntary and non-coercive.  Brookhaven warnings are designed to minimize the potentially coercive impact of an Agency interview with an employee.  The warnings (or advisements) come from Internal Revenue Service and Brookhaven Service Center and NTEU and NTEU Chapter 99, 9 FLRA 930 (1982).  [For more background information See Johnnie’s Poultry Co., 146 NLRB 770 (1942) enforcement denied on other grounds sub. nom. NLRB v. Johnnie’s Poultry Co., 344 F.2d 617 (8th Cir. 1965).  Johnnie’s Poultry is a National Labor Relation’s case pertaining to private sector labor relations].
To insure that no coercion takes place in an interview, the following warning must be given prior to the interview:


1.  Inform an employee who is to be questioned of the purpose of the questioning

2.  Assure the employee that no reprisal will take place if he or she    refuses and obtains the employee’s participation on a voluntary basis

3.  Any questioning must take place in a context that is not coercive

4.  Any questions must not exceed the legitimate scope of inquiry or otherwise interfere with an employee’s statutory rights

What if Brookhaven Warnings Were Not Given?

The failure to provide the Brookhaven warnings is not a per se ULP.  The FLRA will determine whether the circumstances in which the interviews occur are coercive instead of simply determining whether the Brookhaven assurances were given.  Department of the Air Force, F.E. Warren Air Force Base, Cheyenne, Wyoming, 31 FLRA 541 (1988).  In one case the Air Force was held to have violated 5 U.S.C. section 7116(a)(1) by coercively questioning a union witness concerning matters known to be at issue in an upcoming arbitration hearing.  U.S. Department of the Air Force, Ogden Air Logistics Center, Hill AFB, Utah, 36 FLRA 748 (1990).  Bottom line: Providing Brookhaven warnings avoid the issue and is the proper way to proceed.

PREPARING FOR ARBITRATION

How Should I Conduct Research for the Arbitration?

Although more information is provided below regarding specific subject-matter arbitrations, here is some general guidance on conducting research:


a.  Use technical representatives (i.e., personnelist, finance, etc.).


b.  Review applicable provisions of collective bargaining agreement.


c.  Review applicable laws, rules and regulations.


d.  Review applicable FLRA case law.


e.  Review published arbitration awards.  Arbitration awards are published in services such as the following:



i.  Federal Labor Relations Reporter



ii.  Labor Arbitration Reports (BNA)



iii  Labor Arbitration Awards (CCH)



iv  Government Employment Relations Report GERR (BNA)

How Do I Know What the Exact Issue Will Be at the Arbitration?
Most contracts require parties to submit issues to arbitrator in advance, although this is not always the case.  If there are not provisions in the CBA regarding submitting a statement of the proposed issue in advance of the arbitration, then the arbitrator will ask for a proposed statement of the issue at the arbitration.  This method sometimes has the disadvantage of causing confusion regarding what evidence and/or witnesses should be lined up in advance of the arbitration.  However, by reviewing the grievance history and talking to the Union, it is usually possible to anticipate most relevant issues in advance.

Submitting the issue to the arbitrator defines the issue in dispute between the parties and helps ensure that the arbitrator limits his/her decision specifically to that issue.  The agreed upon issue puts limits on the arbitrator’s authority in the dispute.  If the parties cannot agree on the issue, the arbitrator decides what issue(s) are before him/her based on the submissions of the parties.  Although this should be obvious, attempt to frame the issue in a manner that is favorable to your client.  Have a good knowledge of the grievance history - this should help narrow the issue.
What About Stipulations of Fact?

Stipulations of fact can be used in arbitrations, and can help speed up the arbitration and focus the process on the actual matters in contention.


a.  When to Use



1. The essence of a stipulation is that the parties agree as



to essential fact(s).



2. Stipulation used as a substitute for presenting actual evidence.



3. Stipulation becomes evidence of issue agreed to.



4. Stipulation may be used to avoid bringing witnesses if there is no 



dispute as to the stipulated testimony.



5. Stipulation can be used to avoid lengthy production of evidence.



6. Stipulation can be used if you want to avoid calling a particular



witness because of their demeanor, attitude, etc.


b. When Not To Use

1. If case involves credibility issues, a stipulation is not appropriate because the parties most likely will not agree on the stipulation.



2. Don’t use stipulation if impact of witnesses themselves will be



greater than evidence they testify to.  Sometimes seeing a witness will



lend more to a case than mere written words.

What About Subpoenas For Witnesses?

An arbitrator has no authority to issue subpoenas in a federal-sector arbitration.  However, an arbitrator could make an “adverse inference” as to the testimony of a witness that either party refuses to make available.  

What About an Exchange of Witness Lists?

Check the applicable collective bargaining agreement.  Many CBAs have procedures and time frames for exchanging witness lists.  Even if no agreed upon procedure for the exchange of witness lists exists, it is advisable to give the Union as much notice as possible as to who the anticipated Agency witnesses will be.  Also make a written request to the Union for their anticipated witnesses as soon as possible.  Both giving witness names and asking for a list of Union witnesses in writing may become important if notice and opportunity to prepare becomes an issue at the arbitration.

What is a Pre-Arbitration Brief?

A pre-arbitration brief is a device designed to orient the arbitrator about the arbitration to help the entire process proceed more efficiently.  If used, the pre-arbitration brief should be served on both the arbitrator and the union.  An example of a pre-arbitration brief is provided below.  Note that includes the following information:


a.  The addresses and phone numbers of the Agency Representative, Agency Technical Advisor, and the Union President


b.  The date and location of the arbitration.


c.  Billing information.


d.  Notice that the agency reserves the right to approve or disapprove publication of the arbitration award.  (Several commercial services publish selected arbitral decisions.)


e.  To whom the bill should be sent.


f.  Copies of proposed Agency exhibits.


g.  A statement of any potential issue of arbitrability (which will be discussed in more detail below).


h.  A statement of the issue.  A statement of the issue will arise in virtually every arbitration.  This is simply a statement of what question or issue the arbitrator has been hired to answer.  Often, and not surprisingly, the Agency and the Union disagree on how the issue should be stated.


i.  Background and history of the grievance.  This should be a brief statement of what the arbitration is about, and the events that lead up to the arbitration.  This is meant merely to orient the arbitrator, and is not designed as an opening statement.

Please note that the use of a pre-arbitration brief is a matter of preference.  It is not necessarily either expected or required - however, as always check your CBA, which may require or prohibit the submission of a pre-arbitration brief.

Example of Pre-Arbitration Brief

DEPT. OF THE AIR FORCE 
)       FMCS  96-11111-1              

EX REL ANYWHERE  AFB,  USA
)





)      
L. Brown, Esq. (Arbitrator)





)
P.O. BOX 11111

VS                             

)       OKLAHOMA CITY OK 73000     

                                

)
UNION LOCAL 1111
)       30 March, 1999 

AGENCY STATEMENT OF ISSUE

AND

PRELIMINARY MATTERS

I.  AGENCY APPEARANCES
AGENCY REPRESENTATIVE: Mr Joe Goodguy, Attorney Advisor, Office of the Staff Judge Advocate, 111 Supersonic Ave, Anywhere AFB USA.  Telephone (900) 739-8646, Fax (900) 739-4663, goodguy@anywhere.af.mil.

AGENCY TECHNICAL REPRESENTATIVE:  Ms Merry Work, Labor Relations Officer, 100 MSS/DPCE, 111 Space Ave, Suite 100, , Anywhere AFB USA.  Telephone (900) 739-8646, Fax (900) 739-4663

The Award/Ruling should be mailed to both of the above parties along with the Union representative, Mr John Pertinence, Box 1111, Union City, USA 71111. Telephone (900) 739-8646, Fax (900) 739-4663.

The agency reserves approval of award publication.

The arbitration will be held in the Anywhere AFB Wing Conference Room, Room 101, 123 Freebird Ave, Anywhere AFB on 15 April 1999.

BILLING INFORMATION:  The current management labor contract provides payment will be shared equally by each party.  You should submit a full bill to each party for the payment of their share.

II.  ARBITRATION SUPPORT DOCUMENTS

Attached is an indexed file containing the key documents management believes state the relevant matters governing the grievance process and this grievance (see attached Exhibits A through M). 

III.  THRESHOLD MATTERS

Any issue of arbitrability as a threshold should be stated here and a brief attached.

IV.   STATEMENT OF ISSUE

This is a grievance by the employer against the union.  The issue presented in the grievance to the union was:

"Prior to filing the unfair labor practice charge with the Federal Labor Relations Authority the act alleged to constitute the violation will be brought to the attention of those concerned and thirty (30) days will be allowed for an effort to informally resolve the situation.  (That) Union Local 1111 violated this provision by not giving management 30 days notice before they filed the Unfair Labor Practice (ULP).” (see DA-CA-1111, Exhibit B, and management Grievance Exhibit C).

The relief requested was:

"A letter to management acknowledging that UNION willfully violated our contract.”

The rules established in the current management - union contract for the processing of an ULP requires as a condition precedent to submitting the charge the initiating party to give the other party an advance 30 day notice, a cooling-off period prior, in an attempt to resolve matters (see Exhibit M, Article 24 § 12, at page 35).

V.  GRIEVANCE HISTORY AND BACKGROUND

Mr I. M. Quick, the president of Local 1111, initiated a ULP against the employer on 2 Jan 1996, the same day as he left an undated copy of what subsequently was docketed by the authority as DA-CA-11111 at the office of the base Labor Relations Officer.  The underlying ULP charge has now been withdrawn by the authority at the request of the local.  

This was one of two ULPs that were submitted by the local without observing the cool-off period and represent the first time that management has initiated a contract grievance against the local.  Management has never filed a ULP against the local. 

For the Agency

Joe Goodguy, DAF

Attorney at Law

CERTIFICATE OF SERVICE

I certify I have mailed a copy of this submission to the designated union representative and the local, by U.S. Mail, postage paid, this ______ day of  ______________ 1999.

Joe Goodguy, DAF

Attorney at Law

Attachment:  Management Exhibits

THE ARBITRATION HEARING

What Kind of Sequence of Events Can I Expect in an Arbitration?

Unlike in an Air Force court-martial, there is no “script” or other guide that dictates the exact sequence of events in every arbitration.  Arbitrators have individual preferences, and procedures do vary.  However, the typical order of an arbitration is as follows:

1.  Preliminary matters.



a.  submission of issues;

b.  motion for sequestration of witnesses (this is often done simply by agreement of the parties per past practice);



c.  requests for admission of joint exhibits;



d.  requests for admission of stipulations;



e.  status of settlement discussions, if any.


2.  Opening statement(s).  Neither party has an obligation to give an opening


statement.  However, this is your first opportunity to address the arbitrator

and make a first impression concerning the facts of your case without objection


from anyone.


3.  Order of presentation - who goes first?

a. If the Union filed the grievance over a non-disciplinary action, the Union presents its evidence first.



b. If the Union filed the grievance over disciplinary action, management



presents its evidence as to the basis of discipline first.

c. If the Management filed the grievance, management presents its evidence first.


4.  Direct and cross examination of moving party’s witnesses


5.  Opposing side presents evidence.  Direct and cross examination of opposing


     party’s witnesses.


6.  Rebuttal evidence.


7.  Closing arguments.  At the conclusion of the presentation of all of the evidence, the arbitrator may ask if there will be oral arguments made now or the submission of written briefs within an agreed upon number of days after the conclusion of the arbitration or both.  The parties may agree not to submit written briefs if the parties desire a more quickly rendered arbitral decision.

8.  Arbitrator’s Decision.  Consistent with time limits established in the collective bargaining agreement, the arbitrator issues a final and binding decision.  Exceptions or appeals of this decision may be made under certain circumstances.

Are the Rules of Evidence Applicable?

Rules of evidence?  No way, again unless otherwise stated under the CBA, which would be highly unlikely.  The only observed rule of evidence is that of relevance.  One of the recognized benefits of arbitration is the therapeutic value of allowing the facts and circumstances of the dispute to be aired, and many times the Union is not represented by an attorney, so strict rules of relevance are deemed as being too restrictive.  Hearsay is admitted for “what it is worth.”  When hearsay is used, be prepared to offer the arbitrator some reasons why he or she should deem it reliable.

What About “New” Evidence Not Disclosed During the Course of the Grievance Process?

Evidence that was not disclosed or used during the course of the grievance process and is just being disclosed for the first time during the arbitration might not be allowed in or considered by an arbitrator even without the presence of bad faith, but this is the minority position.  More typically, this type of evidence is allowed in, with delays granted to gather evidence in rebuttal.

What About Burdens of Proof?

Unless a specific standard of proof or review is required by law or the parties’ collective bargaining agreement, an arbitrator has the authority to establish whatever standard of proof that he or she considers appropriate.

Statutory burdens of proof:

Statutorily mandated burdens of proof in arbitrations only apply to Chapter 43 or Chapter 75 actions that the employee could have appealed to the Merit Systems Protection Board.  For Chapter 43 cases (unacceptable performance) the arbitrator shall be governed by 5 U.S.C. §7701(c)(1), which states that the Agency must prove unacceptable performance by “substantial evidence.”  For a definition of substantial evidence, See Parker v. DLA, 1 M.S.P.R. 505, 529 (1980).  The Agency in a Chapter 75 case must prove the alleged misconduct occurred by a “preponderance of the evidence.”  

The proof required to meet the substantial evidence standard is less than the proof required to meet the preponderance of the evidence standard.  The Board has defined substantial evidence as “that degree of relevant evidence which a reasonable mind, considering the record as a whole, might accept as adequate to support a conclusion that the matter asserted is true.”  5 U.S.C. §1201.56(c)(1).
  It defines preponderance of the evidence as “that degree of relevant evidence which a reasonable mind, considering the record as a whole, might accept as sufficient to support a conclusion that the matter asserted is more likely to be true than not true.”  5 C.F.R. §1201.56(c)(2).

In Parker v. Defense Logistics Agency, 1 M.S.P.R. 505 (1980), the Board summed up its views on substantial evidence by stating:

“Unlike the preponderance standard, which requires evidence that a reasonable person would accept as sufficient to find a contested fact more probably true than untrue, the substantial evidence standard requires only evidence of such quality and weight that reasonable and fair‑minded persons in exercising impartial judgment might reach different conclusions. This standard precludes the Board’s presiding official from substituting his or her own judgment for that of the agency.  It obliges the presiding official to determine only whether, in light of all the relevant and credible evidence before the Board, a reasonable person could agree with the agency’s decision (even though other reasonable persons including the presiding official might disagree with that decision).”

One excellent summation of the preponderance of evidence standard is that it requires proof by production of enough evidence to convince the trier of fact that the issue asserted is more likely to be true than not. Natividad v. Dept. of Agriculture, 5 M.S.P.R. 415 (1981).

Arbitrator’s Choice of Burden of Proof:

Absent statutory or contractual provisions, the arbitrator has the authority to decide what the applicable burden of proof will be.  Normally the grievant has the burden of persuasion by a preponderance of the evidence except in disciplinary cases where the management has the burden of proof.


Contractual Burden of Proof:

The applicable agreement may govern what burden of proof is to be used in arbitrations.  As always, start your inquiry with the CBA.

SPECIFIC ARBITRATION ISSUES

What Standards Are Used for Interpreting Contract Language?

Arbitrations concerning what is meant by a specific provision of a labor agreement are common.  Arbitrators, in sorting through what is meant intended by the contract, and in attempting to divine what the parties meant when they signed the agreement, are guided by certain principles.  Understanding them helps the attorney representative frame the contract language issue in terms that will present the Agency’s position in the best possible light.

The following information is derived from How Arbitration Works by Elkouri and Elkouri, Chapter 9.  This is a standard reference source for arbitration information.  If you do not have access to this excellent work, make sure that a copy is purchased to reference.

AMBIGUITY - There is no need for interpretation unless the contract is ambiguous.


Ambiguous - “plausible contentions may be made for conflicting interpretations.”


Ambiguity is caused by:



1.  impossibility of foreseeing all questions that may arise.



2.  variation in meaning of words.



3.  failure to have a meeting of the minds.



5.  tunnel vision.

INTENT - Arbitrators will ascertain the “intent” of the parties.

CLEAR AND AMBIGUOUS LANGUAGE - Even though the parties may disagree as to its meaning, if the arbitrator finds the language to be unambiguous, he/she will enforce its clear meaning, regardless of inequities that may result.

LAWFUL INTERPRETATION - Whenever two interpretations are possible, one lawful and the other unlawful, the lawful interpretation will be used.

NORMAL AND TECHNICAL USAGE - In the absence of a showing of mutual understanding of the parties to the contrary, the usual and ordinary definition of terms as defined by a reliable dictionary should govern.

AGREEMENT CONSTRUED AS A WHOLE - The meaning of each paragraph and each sentence must be determined in relation to the contract as a whole.


An interpretation which tends to nullify or render meaningless any part of the contract is avoided.

AVOIDANCE OF HARSH, ABSURD, OR NONSENSICAL RESULTS - When one interpretation of an ambiguous contract would lead to harsh, absurd or nonsensical results, while an alternative interpretation, equally consistent, would lead to just and reasonable results, the latter interpretation will be used.

TO EXPRESS ONE THING IS TO EXCLUDE ANOTHER - To expressly include one or more of a class is taken to exclude all others.  To state certain exceptions indicates there are no other exceptions.  To expressly include some guarantees is to exclude other guarantees.

DOCTRINE OF EJUSDEM GENERIS - Where general words follow an enumeration of specific terms, the general words will be interpreted to include or cover only things of the same general nature or class of those enumerated.


Example:  A clause providing that seniority shall govern in all cases of layoff, transfer, “or other adjustment of personnel” should not be construed to require allocation of overtime work on the basis of seniority.

SPECIFIC V. GENERAL LANGUAGE - When there is a conflict between specific language and general language, the specific language will govern.


Example:  In the question of whether the Company was obligated to furnish rain clothes to employees, where such had not been furnished or required in the past, the arbitrator was faced with the following contract language:



“The Company will continue to make reasonable provisions for the



safety and health of its employees.”



and



“Wearing apparel and other equipment necessary to protect employees



from injury shall be provided by the Company in accordance with



practices now prevailing, or as such practices may be improved from 



time to time by the Company.”

In this case, the second clause was more specific; therefore, the arbitrator ruled that furnishing rain clothing was not required.  However, had the first clause stood alone, he would have been required to determine whether the furnishing of rain clothes was reasonably necessary for the safety and health of the employees.

CONSTRUCTION IN LIGHT OF CONTEXT - Definite meaning may be given to ambiguous or doubtful words by construing them in light of the context.  The meaning of words may be controlled by those with which they are associated.

AVOIDANCE OF FORFEITURE - A party claiming a forfeiture or penalty under a written instrument has the burden of providing that such is the unmistakable intention of the parties to the document.

PRECONTRACT NEGOTIATIONS - The arbitrator may consider bargaining history to determine meaning of contract language.  This may include recordings, minutes of meetings, stenographic record, and oral testimony.


If one party proposes ambiguous language, and the other party is thus misled as to the first party’s intentions, the arbitrator may accept the second party’s understanding.


If a party attempts, but fails, to include a specific provision in the agreement, many arbitrators will hesitate to read such provision into the agreement through the process of interpretation.

NO CONSIDERATION TO COMPROMISE OFFERS - No consideration will be given to compromise offers, or to concessions offered by one party and rejected by the other, during efforts to reach a settlement prior to arbitration.

EXPERIENCE AND TRAINING OF NEGOTIATORS - If the negotiators were laymen untrained in the precise use of words, and if the contract bears evidence of a lack of precision, the arbitrator may refuse to apply a strict construction.  A less liberal approach is likely to be taken if the arbitrator knows that the negotiators were capable and shrewd, or were sophisticated veterans of negotiations.

CUSTOM AND PAST PRACTICE - It is well recognized that the contractual relationship between the parties normally consists of more than one written word.  Day-to-day practices mutually accepted by the parties may attain the status of contractual rights and duties, particularly where they are not at variance with any written provision negotiated into the contract by the parties, and where they are of long standing and were not changed during contract negotiations.

INTERPRETATION AGAINST PARTY SELECTING THE LANGUAGE - Any ambiguity not removed by any other rule of interpretation may be removed by construing the ambiguous language against the party who proposed it.  However, it has been held that ambiguous language need not be interpreted against the party who proposed it, where there is no showing that the other party was misled.

REASON AND EQUITY - Arbitrators strive, where possible, to give ambiguous language a construction which is reasonable and equitable to both parties, rather than one which would give one party an unfair and unreasonable advantage.  Arbitrators tend to “look at the language in the light of experience, and choose that course which does the least violence to the judgment of a reasonable man.”

What About Arbitrations Concerning Employee Misconduct or Poor Performance?

One of the major purposes of The Civil Service Reform Act of 1978, Public Law 95‑454, Stat. 1111, (note: the Federal Service Labor Management Relations Statute is a part of this Act) was the “preservation of the ability of federal managers to maintain an effective and efficient Government.”
  To promote this purpose, the Act provides that a federal employee may be removed or otherwise disciplined for unacceptable performance or for misconduct.  

Specifically, 5 U.S.C. §4303 establishes procedures by which an agency may remove or demote an employee whose performance is unacceptable; and 5 U.S.C. §7512 provides that an agency may take adverse action (removal, suspension for more than 14 days, reduction in grade or pay, or a furlough of 30 days or less) against an employee for, as §7513 states, “such cause as will promote the efficiency of the service.”

5 U.S.C. § 7121(e) allows an employee affected by a matter under either section 4303 (unsatisfactory performance) or 7512 (misconduct), who is also covered by an arbitration procedure, the choice of pursuing the matter before the Merit Systems Protection Board (MSPB) or the negotiated grievance procedure (NGP).  Furthermore, an arbitrator deciding a case under section 4303 or 7512 is required to apply the same substantive standards that the MSPB would apply if the matter were appealed to the MSPB.
     Therefore, the Supreme Court of the United States has mandated that an arbitrator must follow MSPB rules when the case could have been heard either before the MSPB or an arbitrator.

Why Do MSPB Rules Apply to Misconduct and Poor Performance Arbitrations That Could Have Been Appealed to the MSPB?

As already stated, an employee in a bargaining unit having a negotiated grievance procedure that covers agency action taken pursuant to §4303 or §7512, may elect to challenge such action by filing a grievance rather than by appealing to the Merit System Protection Board.
  In order to prevent forum shopping, Congress wants arbitrators of §4303 and §7512 actions to apply the same substantive rules that the Board would have applied if the matter had been appealed to it.  The Supreme Court made that clear in Cornelius v. Nutt, when it said Congress clearly intended that an arbitrator would apply the same substantive rules as the Board does in reviewing an agency disciplinary decision.  Section 7121(e)(2) provides that in matters involving agency discipline ‘which have been raised under the negotiated grievance procedure… an arbitrator shall be governed by section 7701(c)(1) of this title, as applicable...’  The Senate Report explains that, under this provision, ‘if an employee exercises the option to pursue a matter [involving agency discipline] through the negotiated grievance procedure, an arbitrator must apply the same standards in deciding the case as would be applied by an administrative law judge or an appeals officer if the case had been appealed through the appellate procedures of 5 U.S.C. 7701.’  S. Rep. No. 95‑969, p. 111 (1978).  The version of the bill passed by the House did not contain a similar provision.  The Conference Committee noted that, under the Senate provision, ‘when considering a grievance involving an adverse action otherwise appealable to the [Board] ... the arbitrator must follow the same rules governing burden of proof and standard of proof that govern adverse actions before the Board.’  H.R. Conf. Rep. No. 95‑1717, p. 157 (1978).  The Conference Committee ‘adopted the Senate provision in order to promote constancy in the resolution of these issues, and to avoid forum shopping.’
 

Id. at 526‑7 (emphasis added).

What About the Standards of Proof To Be Used in §4303 and §7512 Arbitrations?

Substantial Evidence Versus Preponderance of the Evidence

Remember, the standards of proof used in § 4303 and § 7512 arbitrations are the same as those used before the MSPB.  Therefore, familiarity with the MSPB standards of proof are essential.  In a §4303 or §7512, the MSPB must sustain the agency’s decision if it is supported by substantial evidence (in a §4303 action) or by a preponderance of the evidence (in a §7512 action).

The proof required to meet the substantial evidence standard is less than the proof required to meet the preponderance of the evidence standard.  The Board has defined substantial evidence as “that degree of relevant evidence which a reasonable mind, considering the record as a whole, might accept as adequate to support a conclusion that the matter asserted is true.”  5 U.S.C. §1201.56(c)(1).
  It defines preponderance of the evidence as “that degree of relevant evidence which a reasonable mind, considering the record as a whole, might accept as sufficient to support a conclusion that the matter asserted is more likely to be true than not true.”  5 C.F.R. §1201.56(c)(2).

In Parker v. Defense Logistics Agency, 1 M.S.P.R. 505 (1980), the Board summed up its views on substantial evidence by stating:

“Unlike the preponderance standard, which requires evidence that a reasonable person would accept as sufficient to find a contested fact more probably true than untrue, the substantial evidence standard requires only evidence of such quality and weight that reasonable and fair‑minded persons in exercising impartial judgment might reach different conclusions. This standard precludes the Board’s presiding official from substituting his or her own judgment for that of the agency.  It obliges the presiding official to determine only whether, in light of all the relevant and credible evidence before the Board, a reasonable person could agree with the agency’s decision (even though other reasonable persons including the presiding official might disagree with that decision).”

One excellent summation of the preponderance of evidence standard is that it requires proof by production of enough evidence to convince the trier of fact that the issue asserted is more likely to be true than not.  Natividad v. Dept. of Agriculture, 5 M.S.P.R. 415 (1981).

Do Employees Have Any Affirmative Defenses to §4303 and §7512 Actions?

You betcha.  The agency’s decision under either §4303 or §7512 may not be sustained if the employee proves, by a preponderance of the evidence, any one of three affirmative defenses. Specifically, the Act provides:

(2)  [T]he agency’s decision may not be sustained ... if the employee ...

(A)
shows harmful error in the application of the agency’s procedures in arriving at such decision;

(B)
shows that the decision was based on a prohibited personnel practice described in section 2302(b) of this title; or

(C)
shows that the decision was not in accordance with law.
What is the Anti-Union Animus Defense in  Chapter 75 Misconduct Cases?

In a misconduct case, the employee charged with the misconduct often has been seeking assistance from his or her union, or may be a union steward or have some other leadership role within the union.  In a misconduct case, the Union may allege that the real reason that disciplinary action is being taken is not because of the alleged misconduct, but to punish the employee his or her union association or union-related conduct.  In other words, the agency is motivated by “anti-union animus.”  If an anti-union animus allegation is raised, the following information should provide the agency representative with information to plan an appropriate response.  

Union activity is not a defense that will insulate an employee from discipline for misconduct.  Protection from disciplinary action based on anti-union animus only exists where there is a nexus between the protected union activity and the agency disciplinary action or any agency action in that matter.
  The Board held in Farris v. USPS, 14 M.S.P.R 568 (1983), that an employee may not be discharged for rude or impertinent conduct during the course of presenting grievances except for gross insubordination or threats of physical harm.  This rule does not apply when a union steward is in his position solely as an employee, Wiggens v. National Gallery of Art, 980 F. 2d 1436 (Fed. Cir. 1992).

What About Misconduct Cases Involving Insubordinate Comments, Language, or Disrespect Involving Union Officials? 

If an arbitration pertains to a case where a union official is being disciplined for insubordinate or inappropriate comments, the agency representative should standby for a “robust language and debate” and freedom of speech defense from the union.  

The general rule is not to sanction “robust debate” in labor management disputes.
  A good definition of robust debate is: that extent to which speech is protected by the First Amendment viewed “against the background of a profound commitment to the principle that debate should be uninhibited, robust, and wide open and that it may well include vehement, caustic, and sometimes unpleasantly sharp attacks.”
  

It is not an unfair labor practice to take action reasonably necessary for the employer to protect its property or preserve discipline against the unlawful conduct of employees.
  Furthermore, the federal courts have consistently upheld discipline for insubordination offenses involving the refusal to follow reasonable instructions as well as those actions involving vulgar and profane language spoken in the presence of other employees.
  In one case, the Federal Labor Relations Authority noted that an agency may discipline a union official when flagrant misconduct is committed during the course of protected activity such as a grievance meeting.  The union official in this case called a management official a racist, sexist and ageist and was reprimanded.
  In another case, an employee’s use of the word “asshole” describing his supervisor was held not to be protected speech since the discussion between the employee and supervisor was not a grievance session and did not relate to rights under the collective bargaining agreement.
  The intentional misrepresentation of an employee’s grade level in a grievance appeal was held to not be protected as free speech.
  Robust speech does not include the right to utter racial epithets or slurs.
  The Board upheld the removal of one employee who slandered his supervisor through allegations of sexual misconduct, which were false and malicious.
  An agency may properly remove an employee based upon charges of submitting false self‑serving documents despite an employee’s claim of freedom of speech under the First Amendment.
  In one case, an employee’s false statements in letters to his agency, which included allegations of perjury by certain agency employees at a hearing before the Merit Systems Protection Board were not entitled to First Amendment protection.  This was so despite the claim that these were matters of public concern made solely in the employee’s position as a union representative.  The Board upheld this employee’s removal.
  Knowingly false and malicious statements are not protected by 5 U.S.C. §7101, et seq.
  

In private sector cases, restricting freedom of speech has been allowed when the statements were disloyal to the employer’s product or disruptive of discipline.  NLRB v. Local 1229, 346 U.S. 464 (1953).  In the above case, the Supreme Court held that insubordination or disobedience by an employee was adequate cause to discharge an employee under Section 10(c) of the National Labor Relations Act.

An agency is entitled to expect its employees to conform to certain accepted standards of civil behavior and decorum.
  Abusive language and disrespectful behavior have been held to be just cause for removal.
  Moreover, insolent disrespect toward supervisors so seriously undermines the capacity of management to maintain employee efficiency and discipline that no agency would be expected to exercise forbearance for such conduct more than once.
  The use of profanity in conversations with supervisors resulted in disciplinary action.
  In this case a 60‑day suspension was held to be the appropriate penalty for the subordinate employee’s disrespectful conduct and misuse of government vehicles.  An important factor to consider is whether the abusive language was used within the hearing of others.  This is a serious breach of the supervisor‑subordinate relationship.
  An employee’s abusive language toward his supervisor warranted his removal and was not protected as “robust” language used in union activities where the employee was not engaged in organizing activity at the time, but had simply asked to see some records.
  Calling a supervisor a “Nazi, Gestapo agent, and anti‑Semitic” justified a suspension of 20 days in one case.
  Removal for abusive language towards supervisors by subordinates has been upheld in several cases.
  Insubordination when a security guard ridiculed a superior and showed defiant disobedience during a roll call justified the removal of a security officer who was also a union representative.
  Finally, the making of a threat to a supervisor is not protected speech and will result in the employee being disciplined.
  

What are “Douglas Factors” and How Do They Relate to a Chapter 75 Case?  

In misconduct (Chapter 75) arbitrations, the appropriateness of the disciplinary action will always be an issue.  Whether or not the disciplinary action imposed is appropriate is always analyzed using “the Douglas factors.”  

In the Douglas factors namesake, Douglas v. Veterans Administration, 5 M.S.P.R. 280 (1981), the MSPB recognized 12 factors relevant in considering the appropriateness of the agency penalty.  The factors are:

1.  The nature and seriousness of the offense, and its relation to the employee’s duties, position, and responsibilities, including whether the offense was intentional or technical or inadvertent, or was committed maliciously or for gain, or was frequently repeated;

2.  The employee’s job level and type of employment, including supervisory or fiduciary role, contacts with the public, and prominence of the position;

3.  The employee’s past disciplinary record;

4.  The employee’s past work record, including length of service, performance on the job, ability to get along with fellow workers, and dependability;

5. The effect of the offense upon the employee’s ability to perform at a satisfactory level and its effect upon supervisor’s confidence in the employee’s ability to perform assigned duties;

6.  Consistency of the penalty with those imposed upon other employees for the same or similar offenses;

7.  Consistency of the penalty with any applicable agency table of penalties;

8.  The notoriety of the offense or its impact upon the reputation of the agency;

9.  The clarity with which the employee was on notice of any rules that were violated in committing the offense, or had been warned about the conduct in question;

10.  Potential for the employee’s rehabilitation;

11.  Mitigating circumstances surrounding the offense such as unusual job tensions, personality problems, mental impairment, harassment, or bad faith, malice and provocation of the part of others involved in the matter; and

12.  The adequacy and effectiveness of alternative sanctions to deter such conduct in the future by the employee or others. 
 

The Agency’s decision letter is not required to contain an explicit recitation of the reasoning supporting the penalty determination as opposed to the reasons stated for taking the adverse action.
  In reviewing an agency’s selection of penalty, the Board will consider whether the penalty is clearly excessive in proportion to sustained charges, whether it violates principles of like penalties for like offenses, and whether it is otherwise unreasonable under all the relevant circumstances.

The Agency’s burden is to persuade the Board that the penalty selected is within the parameters of reasonableness.
  The MSPB will review an agency’s selection of penalty to assure that the agency conscientiously considered relevant factors and struck a responsible balance within tolerable limits of reasonableness.
  The Board will not disturb an agency’s penalty if the penalty chosen is the maximum reasonable penalty based on the consideration of all relevant factors.
  Selecting an appropriate penalty for an employee’s misconduct is generally left to the sound discretion of the agency.
  However, where an agency’s action is based on multiple charges, some of which were sustained but not all, the MSPB will carefully consider whether the sustained charge or charges merit the penalty imposed by the agency.
  When all of an agency’s charges are sustained, but not all of the underlying specifications are sustained, the agency’s penalty determination is entitled to deference and should be entitled to deference and should be reviewed to determine whether it is within the parameters of reasonableness.  If the penalty, however, is not reasonable, the Board applies a maximum reasonable penalty standard and will only mitigated the penalty to the extent necessary to bring it within these parameters. But in applying these standards, the Board must take into consideration the failure of the agency to sustain all of its supporting specifications.
  However, the Board has the authority to mitigate the penalty administered when the Board determines the penalty to be clearly excessive; disproportionate to the sustained charges; or arbitrary, capricious, or unreasonable; however, the Board will not substitute its judgment for the agency’s, but will assure that managerial judgment has been properly exercised within the tolerable limits of reasonableness.
  Finally, an agency’s determination of an appropriate penalty is not entitled to deference when a deciding official does not consider any relevant mitigating circumstances.  In those cases, the Board may determine how the agency’s decision should be corrected to bring the penalty with the parameters of reasonableness.
 

Any Suggestions on Framing the Issue for the Arbitrator in Misconduct (Chapter 75) Cases?

The following is a typical format for framing the issues in a misconduct (Chapter 75) case:

A.
For Removals


1.
Did the grievant commit the misconduct charged?

2.
Was the action taken for the efficiency of the service?

3.
If so, what is the appropriate penalty?

B.
For Suspensions

1.
Was the grievant suspended for just cause?

2.
Was the action taken for the efficiency of the service? 

3.
If so, was the suspension period appropriate?

The issue in each case may differ.  However, in a misconduct case, the basic issue is normally whether management took action against the employee for just cause and, if so, whether the penalty was appropriate.  (Remember, in all cases where the argument can be made, argue and present evidence first on the issue of whether or not the grievance is arbitrable.)

Any Advice on Chapter 75 Written Briefs?

After briefing the basic law of why the rules of the Merit Systems Protection Board are applicable to the case, the brief should focus on the unique aspects of the case. If the case involves misconduct (Chapter 75), the following short paragraph may be appropriate:

Under the law, an Agency is required to prove the misconduct alleged as the basis for the action.  Danese v. IRS, 11 M.S.P.R. 97 (1982).  An Agency has the burden of proving each element of it s charge.  Lanza v. Dept. Army, 67 M.S.P.R. 516 (1995). The Agency is required to take an adverse action against an employee “only for such cause as will promote the efficiency of the service” under 5 U.S.C. §7513(a).  This requirement (of nexus) is required in all cases.  Risner v. FAA, 7 M.S.P.R. 480 (1981).  Finally, the penalty imposed must have been appropriately chosen for the specific misconduct involved.  Parsons v. Dept. of Air Force, 707 F.2d 1406 (D.C. Cir. 1983).

What About Framing the Issues for the Arbitrator in Poor Performance (Chapter 43) Arbitration Cases?  Any Differences?

The issues in a Chapter 43 poor performance case are distinct from a Chapter 75 misconduct case.

Below is a framework for framing the issues in a Chapter 43 case, followed by a more detailed explanation about each issue:
1.
Was an Office of Personnel Management (OPM) approved Performance Appraisal System in effect at the time the Employer took action against the Grievant under 5 U.S.C. §4303?

2.
Did the Employer communicate to the Grievant the critical elements and the performance standards applicable to Grievant’s position in accordance with 5 U.S.C. §4302?

3.
Did the Employer give the Grievant an opportunity to demonstrate acceptable performance in a Performance Improvement Period (PIP) in accordance with 5 U.S.C. §4302?

4.
Did the Grievant fail to meet the established performance standards in one or more critical elements of her position during the PIP.  That is, was the duty performance “unacceptable” as defined by 5 U.S.C. §4301?

And, if so,

5.
Was the Employer’s subsequent action to terminate the Grievant’s employment for unacceptable performance appropriate under the provisions of 5 U.S.C. § 4303, AFI 36-1001, and the negotiated agreement?

Why is OPM Approval of the Performance Appraisal System an Issue in Chapter 43 Arbitrations?

Before an agency may remove an employee, the agency must have OPM approval of its performance appraisal system prior to implementing it and prior to taking any actions against employees under Chapter 43.
  

OPM approval can be established at the hearing in one of three typical ways:

1.  In the Air Force, the submission into evidence of HQ USAF/DPCE correspondence showing OPM approval.  This is the standard method.

2.  Introduce into evidence AFI 36-1001, since its language indicates compliance with Civil Service Reform Act (CSRA) requirements and OPM regulations.  The Board has held that final agency regulations (which contain no adulterations or markings to suggest they are draft regulations or regulations undergoing material revision and which state that the agency’s performance appraisal system has been approved by OPM) constitute sufficient evidence to establish OPM approval of that system.  Brown v. Dept. of Army, 28 M.S.P.R. 648 (1985); Pennel v. Dept. of Agriculture, 32 M.S.P.R. 429 (1987).   

3.  One way to prove OPM approval of the agency appraisal system is through a stipulation.  The Board has held a stipulation satisfies the agency’s burden of proof.  Mazzarino v. Dept. of The Air Force, 28 M.S.P.R. 224 (1985).  A word of caution: don’t rely on the kindness of the Union at the eleventh hour - the Union could say “no.”

What is the Importance of Proving that the Critical Elements Performance Standards Were Communicated to the Employee in a Chapter 43 Case?  

An agency is required to prove an employee was aware of, or should have been aware of, the critical elements/performance standards prior to being held accountable for those elements or standards.
  The agency may establish this communicative element by showing it occurred during the PIP notice, by written instruction, by information concerning deficiencies and methods of improving performance, by memoranda describing unacceptable performance, by counseling, or any other manner sufficient to give notice to the employee.
  An agency may give content to any performance standards by informing the employee of specific work requirements through written instructions, information concerning deficiencies and methods of improving performance, memoranda, describing unacceptable performance, and responses to the employee’s questions concerning performance. 
  The AF Form 860 Performance Plan also indicates employee notice by signature.  If an agency changes an employee’s performance standard, the only requirement is at the time the standard is changed the agency must communicate the standard to the employee at or before the beginning of the appraisal period which forms the basis for the action against the employee.
  Finally, in this area, an agency must prove its actions were based on valid performance standards and the Board will consider this issue regardless whether the parties raise it.
  
What is a Performance Improvement Period (PIP), and Why Must the Agency Show that the Employee in a Chapter 43 Case Was Given One? 

Before a Chapter 43 action can sustain scrutiny in an arbitration or before the MSPB, the agency has the burden to show an employee had a reasonable opportunity to improve his performance to an acceptable level.
  This opportunity to improve performance is called a “Performance Improvement Period” that is usually referred to as a “PIP.”  An employee’s right to a reasonable performance improvement period is a substantive right and not just a procedural right.
  A PIP is triggered by unacceptable performance, not by marginal performance.
  Once placed on a PIP, the PIP’s length will vary according to the difficulties of the duties involved.
  A PIP may be extended by the agency.
  Relevant factors to be considered in determining whether the appellant was afforded a reasonable opportunity to improve are: the nature of the duties and the responsibilities of the position, the performance deficiencies involved, and the amount of time allowed to permit the appellant to demonstrate acceptable performance.
  

An excellent discussion of the timing and duration of an evaluation and opportunity period is found in Weirauch v. Dept. of Army, 782 F.2d 1560, 1563 (Fed. Cir. 1986).  The court noted:

“Congress expected agencies to perform appraisals at least once a year... but it provided no statutory restrictions on the number or frequency of evaluations of individual employees within the appraisal period fixed by the agency’s master appraisal system.  The Federal Personnel Manual specifically encourages evaluation more frequently than once a year.  OPM 430‑5‑6 (Dec 31, 1980).  Evaluations should be a continuing process.... Agencies are to act as problems arise.”

The statute prohibits action being taken under Chapter 43 against an employee on the basis of incidents which occurred before the one‑year period preceding the notice of proposed adverse action ... Thus, one year represents a permissible maximum, but not the minimum appraisal period for an individual employee. Where an agency has a yearly appraisal period, the evaluation of an individual employee may encompass part of two official agency appraisal periods and may involve more than one standard, if a standard is changed.  Provided the substantive rights of the employee are preserved (that is, communication of the standards beforehand and evaluation thereon after an opportunity to improve), that factual scenario is permissible under the statute.  The period of appraisal of an employee for an adverse action and the agency’s appraisal period need not coincide.

Under 5 U.S.C. §4303(c)(2)(A), the agency’s decision to propose either removal or demotion of an employee for unacceptable performance may be based only on those instances of unacceptable performance that occurred during the one‑year period which ended on the date the employee received the 30‑day advance written notice of the proposed action.  The decision to remove or demote must be based on unacceptable performance during the PIP.

Another important point concerns detailing a person undergoing a PIP to a different job.  If an employee’s performance in the detail is unacceptable, the agency cannot remove the employee from the permanent position so long as the employee’s performance in the permanent position was satisfactory prior to the detail.
 

The opportunity to improve must be afforded in good faith.  Disparaging counseling and the lack of responsibility during the PIP may deprive the employee of an opportunity to improve.
  In this case, before the appellant began the 60‑day improvement period, his supervisor had briefed all branch chiefs of the appellant’s status and that the appellant would soon be removed from any managerial position.  The appellant was excluded from many staff meetings, omitted from the circulation list of crucial memos, and his authority was frequently undermined.  Moreover, several of the appellant’s field trips were canceled and his responsibility for managing a computer system for a region was transferred to another person.  Under these circumstances, the Board held the appellant was not afforded a reasonable opportunity to improve.

What About Unacceptable Performance During Pre‑PIP, PIP and Post‑PIP?

Under 5 U.S.C. §4301(3), unacceptable performance means that an employee fails to meet established standards in one or more critical elements of the employee’s position.  If an employee fails one or more critical elements during their PIP, the employee can be removed.
  A 1990 change in Board law has clarified when an agency may use pre‑PIP and post‑PIP performance against an appellant.  An agency may use pre‑PIP unacceptable performance that occurred no more than one year before the agency proposed its action.  This evidence would be important to clarify the appellant’s performance during the PIP.  However, an agency’s action will not be sustained unless the appellant failed to demonstrate acceptable performance during the PIP or thereafter under the standards contained in the employee’s performance plan.
  

Post‑PIP performances that occurred no more than one year before the agency proposed its action may be used to support the agency’s case.  Thus, an agency may rely on post‑PIP performance combined with performance during the PIP to demonstrate the appellant’s overall performance was unacceptable.
  Thus, the result of Brown and Sullivan is that an agency may combine pre‑PIP, PIP, and post‑PIP performance to show overall unacceptable performance to support an agency action.  Of course, this may only go back up to one year from the date of the notice of the agency action.  The Board has followed this rule since 1990.
  This was used in one recent case to support a clinical nurse’s preperformance improvement period deficiencies within one year of a demotion proposal.  This presented a more complete picture of her performance and thus established the nurse failed to demonstrate or sustain acceptable performance during the performance improvement period.
  Thus, an agency may show unacceptable performance in the Pre‑PIP, PIP, and Post‑PIP periods to support its actions against an employee.
What About Union Claims of “Harmful Error?”

The “harmful error” doctrine has its origins in 5 U.S.C. § 7701(c)(2)(A), which pertains to MSPB appeal rights.  This section states:


“…the agency’s decision may not be sustained…if the employee or applicant for employment shows harmful error in the application of the agency’s procedures in arriving at such decision.”

This statutory language obviously provides an incentive for employees and their union representatives to find harmful error in the way agency procedures were implemented in a given MSPB-based arbitration.  It is an obvious union defense to the action.

What is the definition of “harmful error?”  It is an error by the Agency in the application of its procedures, which, in the absence or cure of the error, might have caused the Agency to reach a conclusion different than the one reached.  The burden is upon the appellant to show that based upon the record as a whole the error was harmful, i.e., caused substantial harm or prejudice to his/her rights. 5 C.F.R. §1201.56(c)(3).

This definition, which, according to the United States Supreme Court, is entitled to substantial deference (Cornelius v. Nutt, 86 L.Ed.2d at 525) has been explained by the Merit Systems Protection Board as follows:

Although the inquiry is necessarily one addressed to the imponderables of what might have been, the mere theoretical possibility of prejudice cannot suffice as a basis for inferring actual prejudice.  Indulging in such an easy substitute for reasoned judgment would create a presumption engulfing the statutory rule and would be inconsistent with the burden placed by statute upon the appellant to show harmful error.  Unless it is likely that an alleged error affected the result, its occurrence cannot have been prejudicial.  Stated another way, the question is whether it was within the range of appreciable probability that the error had a harmful effect upon the outcome before the agency.  Parker v. Defense Logistics Agency, 1 M.S.P.R. at 514 (citations omitted)

In any discussion of what constitutes harmful error, it must be constantly borne in mind that the Board, after reviewing the legislative history underlying 5 U.S.C. §7701(c)(2), has held that this statutory language regarding harmful error was adopted to avoid reversal of agency actions because of technical procedural oversights which have not substantially prejudiced or impaired the employee’s rights.
  Under prior law, the Federal Employee Appeals Authority and Appeals Review Board often reversed agency actions for minor deficiencies in agency procedures that had not substantially affected employee rights.  Id. at 513 n.4.

Whether or not an agency has committed harmful error must be determined in light of all evidence and circumstances of the case.
  The appellant must show the proof of harm.

From Case Law, What Has Been Found to Be Harmful Error?

An agency’s failure to afford a nonprobationary employee prior notice of and an opportunity to respond either in person or in writing to an appealable adverse action constitutes an abridgment of the employee’s minimum due process right and is a harmful procedural error.
 

A fundamental procedural right is the opportunity to answer alleged charges before the final agency decision.  5 U.S.C. §7515(b). The failure of an agency to provide an appellant a reasonable time to respond to charges against him will constitute harmful error.  Hodnick v. FMCS, 8 M.S.P.R. 508 (1981). In another case, an agency’s failure to provide an employee with due process of law prior to his suspension required the suspension be reversed since the agency failed to give the employee advance notice of the reasons for his suspension or an opportunity to respond.

In Baracco v. Dept. of Transportation, 15 M.S.P.R. 112 (1983), the employee was given less than seven days to offer his reply to the agency.  The statute defining entitlement to notice was violated.  The issue was whether the statutory violation rendered the action not in accordance with the law, and therefore reversible, or whether the violation of statute should be analyzed for prejudice to the employee under the harmful error standard.

The Board chose the latter analysis, holding that if all statutory violations made the action “not in accordance with the law” and therefore reversible, the same result would have to be reached with respect to regulatory violations, thereby rendering meaningless the harmful error provisions.  The analysis was confirmed in Schapansky v. Dept. of Transportation, FAA, 735 F.2d 477 (Fed. Cir. 1984) and in Handy v. USPS, 754 F.2d 335 (Fed. Cir. 1985).  However, denying a statutory procedural right is not a harmful error per se.

Failing to inform an employee of the reasons for the adverse action with sufficient specificity so that the employee can respond will constitute harmful error.
  When an employee has received all due procedural rights to notice and opportunity to respond when an agency first decided to remove him was not entitled to a second round of procedures when the agency reinstituted removal action based upon the employee’s alleged breach of the settlement agreement. 
 
What About Fair Labor Standards Act Arbitrations?

Arbitrations involving the Fair Labor Standards Act (FLSA) are very complicated.  The Air Force Central Labor Law Office has a page devoted to the FLSA on its On-Line Library that can be accessed through FLITE.  Using this reference source is strongly advised.  Since the FLSA could easily be a subject unto itself, this handbook will only attempt to provide some basic information on FLSA law, and an arbitration checklist as jumping off points for further research.

Basic FLSA Law:

The Fair Labor Standards Act is found at 29 U.S.C. §§ 201-219.  Among the basic provisions of the FLSA are the establishment of a minimum wage, child labor protections, and provisions for the payment of mandatory overtime for covered employees who work more than 40 hours per week.  It is this last basic FLSA provision that is almost always the portion of the FLSA that is the subject of Air Force FLSA arbitrations.  

The FLSA is required to be administered in order to assure consistency with Title 5 of the United States Code.
  Under the FLSA, employees are entitled to overtime computed at time and one-half, for all hours in excess of eight hours a day or 40 hours in a workweek.  5 U.S.C. § 5542(a).  Eight hours a day or a workday means “the period between the commencement of the principal activities that an employee is engaged to perform on a given day and the cessation of the principal activities for that day.” 5 C.F.R. § 551.411.  Hours of work include the time during which an employee is required to be on duty; the time during which an employee is suffered or permitted to work; and the waiting time or idle time which is under the control of an agency and which is for the benefit of an agency. 5 C.F.R. § 551.401(a)(1)-(3).  In one case, employees were entitled to be compensated for the productive work content of their activities, but not for the educational or training content for their own benefit.
  

When an agency has reasonably determined that a preparatory or concluding activity is closely related to an employee’s principal duties and is indispensable to the performance of the principal activities, and the total time spent on that activity is more than 10 minutes per workday, the agency shall credit all the time spent in that activity including the 10 minutes as hours of work. 5 C.F.R. § 551.412(a)(1).  Any preparatory or a concluding activity that is not closely related to the performance of the principal activities is considered a preliminary or postliminary activity and is excluded from hours of work and is not compensable. 5 C.F.R. § 551.412(b).  

Any overtime work in excess of any included in a regularly scheduled administrative workweek may be ordered or approved only in writing by an officer or employee to whom authority has been specifically delegated. 5 C.F.R. § 550.111(c).  

The rules for authorization for overtime pay are set forth at 5 C.F.R. § 550.111.  

Pursuant to the Portal to Portal Act (29 U.S.C. §§ 251-262), employees are not required to be paid for walking, riding, or traveling to and from the actual place of performance of principal activities, or for activities which are preliminary or postliminary to the employee’s principal activities. 29 U.S.C. §§ 251-262.  

The time spent working for public or charitable purposes at an agency’s request or under an agency’s control shall be considered hours of work.  However, the time spent voluntarily on such activities outside an employee’s regular working hours is not hours of work.  5 C.F.R. § 551.426.  

The statute of limitations under the FLSA is two years unless the action is one arising out of a willful violation.  FLSA violations are willful where the employer knew or showed a reckless disregard for the matter of whether its conduct was prohibited by the statute.
  In the case of willful violations, the statute of limitations is three years. 29 U.S.C. § 255(a).  The Federal Labor Relations Authority has ruled that these statute of limitations apply to FLSA claims by federal employees.
  The General Accounting Office (GAO) had formerly ruled that federal employees may not use the six year statute of limitations in FLSA claims that were not settled as of May 23, 1994.  As of that date, the GAO ruled that two and three year statute of limitations periods under the FLSA would be applicable.
  

The rules for computation of overtime work for federal civilian employees are set forth at 5 C.F.R. § 550.112.  The rules for computation of overtime pay are set forth at 5 § 550.113.

FLSA ARBITRATION CHECKLIST

When an agency representative is preparing for an arbitration involving the FLSA, the following checklist should be used:

Look at all position descriptions of employees’ claiming overtime to see if they are exempt.

Coordinate with Classifier to review position description to ensure the position is properly classified.

Despite what is on the position description, interview supervisors to determine what type of work employees are assigned.

Look for Operating Instructions (OIs) that require any early reporting or late staying requirements.

Look for employee notes.

Look for time logs.

See if supervisors approved employees to report early or stayed later.

Review evidence of any past practices of employees reporting early for work or staying late.  See if management had knowledge of this.

Review NTEU and FDIC, 53 FLRA No. 134 (1998).

Review 5 C.F.R. Part 551 for overtime regulations applicable to arbitration

Review evidence to see if grievant can prove a valid overtime claim.

Any investigating of overtime claims are to be done should be done by a JAG by means of interviewing management officials.  This will enable us to protect the information obtained as attorney work product or under the attorney/client privilege.

Make sure neither the union nor individual employees receive copies of

internal management documents on this issue.

Make sure that the Finance Officer, Civilian Personnel Officer and SJA 

representatives coordinate on all such cases to assure a consistent Air Force position with which they can all live.

POST-ARBITRATION MATTERS

What is an Arbitration Brief?

An arbitration brief is a written document submitted to the arbitrator after the conclusion of the arbitration hearing that is used either as a substitute for a closing argument at the hearing, or a more detailed statement of the agency’s case complimenting a closing argument.  There is no universally accepted form for an arbitration brief, but a typical arbitration brief includes a fact section, and a law and argument section.  The testimony elicited at the hearing, and the evidence previously submitted are drawn together in this document along with the applicable law and/or provisions of the applicable collective bargaining agreement so that the arbitrator clearly understands the agency’s position in the arbitration.

The following is provided as an example of a format that can be followed for an arbitration brief:

Example of an Arbitration Brief

AGENCY ARBITRATION BRIEF

FOR MR LAWRENCE C. YEHLE, ARBITRATOR

IN THE MATTER OF THE ARBITRATION BETWEEN:
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AFGE LOCAL 0000
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Union
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and
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VAHALLA AFB
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RUTABAGA, VERMONT
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FACTS

The issues in this arbitration arise from disciplinary action taken by the United States Air Force (the “Agency”) against Mr. Ted Stoner, a civilian employee of the Agency, after a urine sample he submitted pursuant to random testing requirements tested positive for the presence of cocaine.   

Mr. Ted Stoner was notified on 21 Jan 1991 that he would be subject to random drug testing because of his assignment to a Testing Designated Position (TDP). (See Agency Exhibit 1, Letter of Notification)  On 20 Jan 1998, Mr. Stoner was notified that he had been randomly selected to provide a urine sample for drug testing.  Mr. Stoner reported to the base hospital, where SSgt Pink, a lab technician, and Mr. Jeff Smith, a Union designated observer oversaw the collection of the urine samples.  

Strict chain of custody procedures were followed to insure that there was no possibility that Mr. Stoner’s sample could be tampered with or that his sample would be mistaken for anyone else’s urine sample.  When Mr. Stoner showed up for testing, SSgt Pink took his ID card and compared it to the printout of employees testing that day.  She then opened an individually packaged, sealed urine collection kit and gave Mr. Stoner the bottle from that kit.  SSgt Pink then escorted Mr. Stoner to the restroom.  After pouring the blue dye in the toilet, SSgt Pink left Mr. Stoner and returned to the collection desk.  The collection desk was located less than 10 feet from the restroom door, and in direct line-of-sight of the restroom door.  While waiting for Mr. Stoner to exit the restroom with his sample, SSgt Pink began to complete information on the Drug Testing Custody and Control Form and the lab urine collection ledger.

When Mr. Stoner returned to the collection desk with his sample, SSgt Pink checked and annotated the temperature of the sample.  She then had Mr. Stoner check the information on the Drug Testing Custody and Control Form and the lab ledger to insure it was accurate.  SSgt Pink also had Mr. Stoner verify the number on the seals (to be used to seal the collection bottle) matched the number on the Drug Testing Custody and Control Form.  Mr. Stoner confirmed that the numbers matched.  After she and Mr. Stoner completed the remaining paperwork, SSgt Pink sealed the collection bottle with the tamper-resistant tape, wrapped it in gauze, and then placed it back in the specialized urine collection box.  She then placed two copies of the Drug Testing Custody and Control Form in the box and sealed the box with additional tamper-resistant tape.  The box was then placed in a security mailbag.  The mailbag was at SSgt Pink’s feet behind the collection desk until she and Mr. Jeff Smith took the bag to the post office.  At all times the sample was attended by or in the sight of either SSgt Pink, Mr. Jeff Smith, or both.  Mr. Stoner’s sample was not tampered with in any way, nor was there any possibility of such tampering, as confirmed by Mr. Pink, the Union’s Chief Steward and hand-picked observer.

Mr. Stoner’s urine sample was sent directly to the contracted civilian forensic drug testing lab, Northwest Toxicology, located in Salt Lake City, Utah.  When the urine sample arrived at the laboratory, it was carefully examined for any signs of tampering.  No signs of tampering or other discrepancies with the urine sample packaging and bottle existed.  Northwest Toxicology tested Mr. Stoner’s urine sample using two distinct scientific tests based on different scientific principles.  Both of these tests confirmed the presence of the cocaine metabolite Benzoylecgonine (BE) in Mr. Stoner’s urine.  The second test revealed that Mr. Stoner’s specimen was positive for BE at a level of 540 nanograms per milliliter (ng/ml).  This metabolite detected in Mr. Stoner’s urine is produced solely by the ingestion and subsequent metabolization of cocaine.  The measured metabolite concentration of 540 ng/ml was significantly more than the 150 ng/ml minimum concentration level required by the Department of Health and Human Services to confirm a specimen positive for cocaine.  (See Agency Exhibit 6, excerpts of Northwest Toxicology drug testing package)

After completing the testing process, Northwest Toxicology sent the results to the Department of Health and Human Services in Bethesda, Maryland.  The results were reviewed by Dr. Randy M. Grapefruit, a physician serving as a Medical Review Officer (MRO) to investigate and analyze civilian drug testing results.  As part of his duties, Dr. Grapefruit is responsible for contacting individuals that have tested positive for the presence of illicit drugs to conduct an interview and determine if any legitimate reason exists for the ingestion of the detected drug.  On 5 Feb 1998, Dr. Grapefruit attempted to contact Mr. Stoner at work to conduct such an interview.  Mr. Stoner was not in that day so Dr. Grapefruit left his name and telephone number and requested Mr. Stoner call him back.  Dr. Grapefruit gave no other information.  Dr. Grapefruit then called Mr. Stoner at his home (Mr. Stoner’s home number was contained in the information sent by Northwest Toxicology).  Mr. Stoner was home so Dr. Grapefruit conducted his standard interview.  During the course of the interview, Mr. Stoner admitted to his use of cocaine. (See Agency Exhibit 7, MRO Worksheet and Memorandum for Record)  Based upon this interview and a review of the drug-testing report, Dr. Grapefruit verified Mr. Stoner’s test as positive for cocaine.  Dr. Grapefruit stated that no further inquiry or investigation was needed after insuring that the drug testing results were accurate, no problems with the chain of custody existed, and no legitimate or lawful reasons existed for Mr. Stoner’s ingestion of cocaine, as confirmed by Mr. Stoner’s own admission of unlawful cocaine use.  By letter dated 10 Feb 1998, Dr. Grapefruit reported his verification of the positive test result.  (See Agency Exhibit 8, verification letter)  

On 5 Feb 1998, Mr. Stoner came to Deb Spice’s office at the base.  He told Ms. Spice that he was going to come up positive on a urinalysis test.  Mr. Stoner further stated to Ms. Spice that he had been using cocaine and was “trying to stop.”  During this same time period, Mr. Stoner also talked to his supervisor Mr. James Iron.  Mr. Stoner told Mr. Iron that he had talked to a doctor “back east” (Dr. Grapefruit) about testing positive on his drug test.  Mr. Stoner told Mr. Iron he did not understand how he came up positive since he had “stopped using cocaine two months ago.”

At the time Mr. Stoner’s cocaine use was uncovered, he was working as an Aircraft Mechanic Leader, a Wage Leader 10 (WL-10) position.  In this position, Mr. Stoner was responsible for overseeing and approving the work of a crew that prepares aircraft for flight.  In essence his job involved putting aircraft back together and then conducting final checks on these aircraft.  The next step for these planes was test flight by a pilot.  These planes were then used by the United States or sold to foreign countries.  Because of the sensitive and very critical nature of Mr. Stoner’s position, as well as safety considerations, Mr. Stoner, an admitted and confirmed illegal user of cocaine, was moved from his job in February 1998.  Mr. Stoner was also disciplined with a Letter of Reprimand.

Since February of 1998, Mr. Stoner has performed other non-sensitive duties for which he is qualified and has at all times continued to maintain WL-10 grade and pay.  Mr. Stoner was never promised that he would be reassigned back to his former duties, although all options were taken into consideration.  

Ultimately, Mr. Stoner’s commander, Colonel Hardware made a determination that Mr. Stoner should not be reassigned back to his prior work assignment.  Despite the fact that Mr. Stoner has completed a rehabilitation program, a decision was made that based on safety and security considerations, including the high relapse rate for cocaine users that have completed rehabilitation, Mr. Stoner should be assigned to another non-sensitive WL-10 position for which Mr. Stoner is qualified.  This view is shared by Mr. Pat McKenzie, Mr. Stoner’s deputy commander, and Mr. Iron (Mr. Stoner’s immediate supervisor).  There is only one such WL-10 position available on the base working in an area known as the “Flush Farm.”  In this position, Mr. Stoner will not be overseeing the reconstruction of aircraft for flight, but rather will be preparing them for extended storage.  As such, the safety and security concerns are greatly reduced.   

SUMMARY OF AGENCY POSITION

Mr. Ted Stoner unlawfully used cocaine, a dangerous and highly addictive drug.  Mr. Stoner’s illicit cocaine use was uncovered by a random urinalysis test conducted on 20 Jan 1998, and further confirmed by Mr. Stoner’s own multiple admissions of cocaine use.  Mr. Stoner has never denied that he used cocaine.  Mr. Stoner has also not denied that he made multiple admissions of cocaine use, nor has he claimed that the results of the urine testing that detected cocaine metabolites in his urine were inaccurate.  As a result of this positive test result for cocaine and in light of his own repeated acknowledgment of cocaine use, Mr. Stoner was disciplined by the Agency.  This discipline consisted of a Letter of Reprimand.  By federal law, and the provisions of the collective bargaining agreement between the Agency and the Union, the Agency has a right to impose discipline on its employees – including employees who are drug abusers.

Mr. Stoner, who at the time of his confirmed use of cocaine was responsible for insuring and certifying the flight-worthiness of reassembled aircraft, was detailed from his flightline job, and assigned to other non-flightline duties.  Mr. Stoner, a WL-10 grade employee in a “sensitive” position at the time of his cocaine use, has continuously been paid at the WL-10 level and continues to receive all benefits and entitlements of a WL-10 employee.  The Agency has assigned Mr. Stoner to non-flightline jobs because of legitimate concerns for safety, public health, and national security, as it is entitled to do by both federal law and the specific provisions of the collective bargaining agreement between the Agency and the Union.  Nonetheless, Mr. Stoner requests that he be allowed to return to his previous flightline job, although he cannot cite any law, rule, regulation or contractual provision that entitles him to be reassigned to his previous job, or any other specific WL-10 job.  The Agency is not required to accommodate Mr. Stoner’s request.  As proposed, the Agency properly may assign Mr. Stoner to a “non-sensitive” WL-10 job at the “Flush Farm,” a job that requires and matches Mr. Stoner’s current skills and qualifications.

STATEMENT OF ARBITRATION ISSUES

During the arbitration, two issue statements were set forth to provide a framework for the arbitral process.  Those two issues are as follows:


1.  Did the discipline imposed on Mr. Stoner violate the collective bargaining agreement?


2.  Did the Agency violate the collective bargaining agreement when the Agency refused to return Mr. Stoner to his previous job in the Process Out section of the flightline?

Each issue will be discussed in turn.

THE DISCIPLINE IMPOSED ON MR. STONER DID NOT VIOLATE THE COLLECTIVE BARGAINING AGREEMENT

Since the collective bargaining agreement between the Agency and the Union cannot be in violation of federal law or government-wide regulations, and the provisions of the applicable collective bargaining agreement draws much of its language directly from such authority, the legal background and basis for Mr. Stoner’s random drug testing and subsequent disciplinary action taken as a result must first be examined.

Executive Order 12564, the Drug Free Federal Workplace, mandated that the Department of the Air Force establish a program for identifying illegal drug users through drug testing.  The Air Force responded by establishing an Air Force Civilian Drug Testing Plan, which served as the legal framework for the local Memorandum of Agreement on Civilian Drug Testing at Vahalla AFB.  

Executive Order 12564 specifically states in Section 1(a) and (b) that “federal employees are required to refrain from the use of illegal drugs,” and that “the use of illegal drugs by Federal employees, whether on or off duty, is contrary to the efficiency of the service.”

Pursuant to Section 5 of the Executive Order, if a federal employee, such as Mr. Stoner, is found to be a user of illegal drugs, the Agency “shall initiate action to discipline any employee who is found to use illegal drugs…” (italics added)  The only authorized exception to the Agency’s requirement to initiate discipline, also set forth in Section 5, is if the employee had voluntarily identified himself as a user of illegal drugs prior to being identified through other means.  Mr. Stoner does not meet this “Safe Harbor” exception, since the Agency was already in possession of the incriminating urinalysis before Mr. Stoner began to make admissions of cocaine use.  Therefore, the Agency was required to take disciplinary action against Mr. Stoner pursuant to Executive Order 12564 after determining Mr. Stoner was a cocaine abuser.  

The Agency’s determination that Mr. Stoner was in fact a cocaine abuser is consistent with the mandates of Executive Order 12564, Section 5, which states that “the results of a drug test and information developed by the agency in the course of the drug testing of the employee may be considered in processing any adverse action against the employee…”  Section 5 further states that “the determination of an agency that an employee uses illegal drugs can be made on the basis of any appropriate evidence, including…the results of an authorized testing program.”  

Mr. Stoner’s positive urine test was the result of an authorized testing program.  Mr. Stoner, at the time of his urine test, was in a testing designated position, and he was informed that he was subject to random urinalysis testing, as shown through exhibits and testimony presented during the arbitration.  

Mr. Stoner’s urine was collected using forensically correct chain of custody procedures, as verified by the testimony of SSgt Pink, Mr. Smith, Dr. Grapefruit, and Dr. Wellby.  Dr. Wellby, a forensic toxicologist with a Ph.D. in pharmacology and an uncontroverted authority on proper testing procedures for drugs of abuse such as cocaine stated that the chain of custody and integrity of Mr. Stoner’s urinalysis sample was unquestionably intact.  The bedrock-solid quality of this expert opinion was further driven home by none other than the Chief Union Steward, Mr. Smith.  Mr. Smith, who acted as the official Union observer for Mr. Stoner’s urinalysis testing, stated after observing the urine drug testing collection on more than 30 separate occasions that “There is zero risk of tampering.”  

Dr. Wellby testified that Mr. Stoner’s sample arrived at Northwest Toxicology intact, with the tamper resistant tape on the outside of the sealed urinalysis collection box intact, and the tamper resistant tape on the actual bottle also undisturbed once the box was opened by the laboratory chain of custody expert.  Mr. Stoner’s urine sample was then tested using state-of-the art scientific methods and equipment.  Two testing methodologies were used, an immunoassay screening test, that was positive for cocaine metabolites, and then a confirmatory gas chromatography/mass spectrometry test, which also detected the presence of cocaine metabolites in Mr. Stoner’s urine at a level four times that of the cut-off level for a positive cocaine result.  Dr. Wellby also testified that the cocaine metabolite detected, BE, is found in the urine only as the result of the ingestion of cocaine.  The ingestion of no other substance or combination of substances other than cocaine can account for this test result.

In addition to this scientific evidence pointing directly to cocaine use by Mr. Stoner, Mr. Stoner also admitted to illegally using cocaine to at least three individuals: Ms. Spice, Dr. Grapefruit, and Mr. Iron.

The only issues that Mr. Stoner and the Union raised regarding the drug testing were of an extremely minor nature that do not in any way raise questions about the integrity of the sample or the validity of the test result.  This is highly significant.  In Section 1a of the Air Force Civilian Drug Testing Agreement Between Vahalla AFB and AFGE Local 0000, the agreement specifically states the following:

“…the Employer agrees to reverse any adverse, disciplinary and other actions taken against an employee if the integrity of the positive test result is flawed (as opposed to mere harmless error) due to any act or omission in the obtaining, handling or processing of the sample.”

Moving the site of the urine bottle distribution and collection desk from a back room to desk not more than 10 feet from the door of the bathroom, which provided a direct line of sight observation of Mr. Stoner entering and leaving the bathroom for SSgt Pink and the Union observer certainly did not call into question the integrity of the positive urine test result.  Similarly, the fact that Mr. Stoner confessed to illegal use of cocaine to Dr. Grapefruit via the telephone rather than confessing to an MRO in person has nothing to do with the integrity or validity of the positive test result.  Both of these “issues” raised by the Union are at most harmless error, and do not in any way call into question the integrity of the urine testing.  Therefore, pursuant to the collective bargaining agreement, the Agency is not required to reverse the disciplinary action imposed based on this valid test result.

During the arbitration, the Union referenced an unrelated prior case involving completely different facts where the Agency voluntarily agreed to invalidate urinalysis test results during a two-month period of time because of some concerns over a possible defect in the chain of custody of other urine samples.  The Union apparently believes this provides a precedent for invalidating all test results – even those that don’t involve legitimate questions regarding the chain of custody – i.e. those that call into question the integrity of the sample and the testing results.  Because this prior incident involved different issues, it is irrelevant to the current testing, although it does serve as an example of the fact that the Agency is very willing to acknowledge legitimate concerns regarding chain of custody issues to preserve the integrity of the program.  Quite simply, Mr. Stoner’s case does not fit into this category, and instead the Union is grasping at straws.  

The Union in the arbitration also alleged that the Agency committed unfair labor practices by changing the procedures used in the urinalysis collection without affording the Union the opportunity to bargain over those changes.  The Union further argued that the remedy for these alleged unfair labor practices is to invalidate the positive urinalysis test result.  The Union states specifically that two changes were made, namely, the location of the collection desk at the collection site was moved, and no opportunity for a face-to-face meeting between the employee with a positive test result and the MRO was provided.  The Union was notified of the change in the MRO procedure, and was given the opportunity to bargain, as established through the introduction of exhibits at the arbitration. 

Prior to fall 1997, MRO services were provided locally, and this is reflected in the local Memorandum of Agreement on Civilian Drug Testing at Vahalla in effect in Jan 1998 which contained a provision requiring a face to face interview with a MRO before final verification of test results.  However, in fall 1997, MRO procedures were subsequently changed Air Force wide when MRO services were contracted for with the Division of Federal Health Services (FOH) and the U.S. Public Health Services (PHS).  As a result, MRO services were to be provided by doctors located in Maryland instead of locally.  On 19 Nov 1997, Colleen Cutlery notified the Union of this proposed change to internal security practices and provided the Union an opportunity to bargain over the implementation of this change.  At the time, the union did not respond to the notification or request to bargain this issue (See Agency Exhibit 2, notification to union president), and pursuant to the labor-management agreement, this change was implemented.  No such request to bargain was made until Feb 1998, after Mr. Stoner’s drug test results were received.  

The Union chose not to negotiate until after Mr. Stoner’s positive urinalysis result.  The Agency, although not required to do so, then did bargain with the Union about the issue.  Therefore, there was no unfair labor practice committed by the Agency regarding the change in this procedure.  

As to the Union’s second ULP allegation, moving the location of the urinalysis collection desk within the confines of the same collection site was a de minimis change that did not require bargaining.  At any rate, the Union was aware of this change for some time before Mr. Stoner’s testing date since a Union representative was present at all civilian urine collections at this location.  The Union is simply attempting to create an issue after the fact, instead of highlighting a change to procedures that was truly negotiable, or an even a change with any real relevance.  

Furthermore, even assuming for the sake of argument that an unfair labor practice or practices were committed by the Agency by not giving the Union proper notice and an opportunity to bargain these two changes to the urinalysis testing process, the available remedies for such an unfair labor practices does not include invalidating the result of the urinalysis test.  Appropriate remedies might include a cease and desist order, posting a status quo ante order, a bargaining order, etc., but there is no precedent in FLRA case law for invalidating an unquestionably valid urinalysis test result like Mr. Stoner’s.

Mr. Stoner’s admissions included a statement that he was “trying to quit” using cocaine, and a statement that he had “stopped using cocaine two months ago.”  This latter statement was either an admission of other cocaine use, or simply a lie, based on the testimony of Dr. Wellby, who stated that the urine test results indicated cocaine use within three days of the testing, extended up to five days prior to the test if Mr. Stoner had been using enough cocaine to “saturate” his body with the substance.

THE AGENCY IS NOT OBLIGATED TO RETURN MR. STONER TO HIS PREVIOUS POSITION, AND IS WITHIN ITS RIGHTS TO ASSIGN HIM TO ANOTHER WL-10 POSITION

Section 5 of Executive Order 12564 states:

“Agencies shall not allow any employee to remain on duty in a sensitive position who is found to use illegal drugs, prior to successful completion of rehabilitation through an Employee Assistance program.  However, as part of a rehabilitation or counseling program, the head of an Executive Agency may, in his or her own discretion, allow an employee to return to duty in a sensitive position if it is determined that this action would not pose a danger to public health or safety or the national security.”

The local Memorandum of Agreement on Civilian Drug Testing at Vahalla AFB in Section 9 states that after an employee has tested positive for a drug of abuse: 


“The Employer will retain employees in a duty or approved leave status while undergoing rehabilitation.  If placed in a non-duty status, the employee will normally be returned to duty after successful completion of rehabilitation.  At the discretion of the activity commander, an employee may return to duty in a TDP [testing designated position], including the TDP formerly occupied by the employee, if the employee’s return would not endanger public health, safety, or national security.” (italics and parenthesis added)

In no federal law, rule or regulation or in any agreement between the Agency and the Union does it state that a civilian employee, after testing positive for cocaine and admitting to cocaine use, must be returned to his former duty position after completing drug rehabilitation.  The Agency never guaranteed or promised Mr. Stoner that he would be returned to his old job on the flightline after completing rehabilitation.  The Agency did keep its options open, and did not summarily exclude the possibility of Mr. Stoner’s return to his old job.  After due consideration, a determination was made that Mr. Stoner’s presence on the flightline could endanger public health, safety, and national security.  Based on this, a decision was made to place Mr. Stoner in another non-sensitive non-flightline WL-10 position.  

Mr. Stoner’s previously held job was essentially to certify that rebuilt aircraft were ready for flight.  The test pilot who then would fly that aircraft had his or her life resting on the reliability of Mr. Stoner’s decision, as would the other pilots and crew that would subsequently fly that aircraft.  Testimony from Dr. Wellby indicates many cocaine users relapse back into cocaine use.  Cocaine use relapse can be caused by placing an individual such as Mr. Stoner back into a stressful job – such as the one he previously held while he was using cocaine.  Putting Mr. Stoner back into his former flightline job poses a direct risk to public health and safety.  The Air Force and the public have too much at stake to put Mr. Stoner back into his old job.  Not only is this potentially disastrous, but it also borders on insanity considering that another skill and grade equivalent job is available for Mr. Stoner that does not pose similar risks to the public or pilots and other aircrew or passengers.  Another very real consideration is the threat to national security.  Not only are the lives of many individuals being risked by putting Mr. Stoner back on the flightline, national security assets – multimillion dollar aircraft – are also placed at risk, along with relations with our allies to whom some of these aircraft are sold.

Furthermore, the Agency, pursuant to the Federal Service Labor-Management Relations Statute, has certain retained management rights.  Those retained management rights include the right to determine internal security practices (i.e. insuring planes do not crash) [5 USC § 7106(a)(1)]; the right to assign and direct employees [5 USC § 7106(a)(2)(A)]; and to assign work and to determine the personnel by which agency operations shall be conducted [5 USC §7106(a)(2)(B)].  The actions taken in regard to Mr. Stoner in this case fall squarely within these retained management rights.  

Mr. Stoner is simply being reassigned to another grade and skill equivalent position based on valid public health, safety, and national security concerns based on the fact that he abused cocaine.  The Agency did not take draconian disciplinary action against Mr. Stoner after his cocaine use was detected.  He was given a Letter of Reprimand.  The Agency also allowed Mr. Stoner to continue to work while he completed rehabilitation, and has not attempted to downgrade his position or punish him further in any way.  Mr. Stoner is being reassigned to a non-sensitive non-flightline position based on the needs of the Agency and the public interest.

CONCLUSION

For the above stated reasons, the disciplinary action taken against Mr. Stoner was warranted and did not violate the collective bargaining agreement, and Mr. Stoner is not entitled to be placed back into his old flight-line WL-10 position.
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Counsel for the Union/Employee has Filed A Motion For Attorney Fees With the Arbitrator - What Should I Do?

First, get smart on this area of the law, using the information provided below, then respond in kind with an agency brief responding to the motion for attorney fees.


A.
Back Pay Act

The Back Pay Act
 authorizes an award of attorney fees against the United States Government where an appropriate authority has found that an employee has been affected by an unwarranted or unjustified personnel action which has resulted in the reduction of pay, allowances, or differentials and that the action can be remedied by an award of back pay.

If a motion for attorney fees meets these basic criteria, then 5 U.S.C. §5596(b)(1)(A)(ii) of the Back Pay Act allows the request for attorney fees to be measured under the standards set forth in 5 U.S.C. §7701(g).  Specifically, attorney’s fees must be incurred, the employee must be the prevailing party, the interest of justice standard must be met, and the amount of the attorney fees must be reasonable. Lokos v. EEOC, 70 M.S.P.R. 33 (1996); Joyce v. Dept. of the Air Force, 74 M.S.P.R. 112 (1997); Thomas v. U.S. Postal Service, 77 M.S.P.R. 502 (1998).  The burden of proof is on the appellant on this issue.  Dunn v. U.S. Postal Service, 49 M.S.P.R. 144 (1991); Davis v. OPM, 64 M.S.P.R. 6 (1994).  A copy of the applicable Attorney employment contract should be provided for review in this case showing attorney fees were incurred.

B.
Prevailing Party Status

As a general rule to be considered to be the prevailing party for the purposes of an attorney fee award, an employee must have obtained all or a significant portion of the relief sought in petitioning for appeal as a result of the institution of appeal.  McWilliams v. Dept. of Treasury, 51 M.S.P.R. 422 (1991).  The general rule is that a mitigation of penalty supports a finding the appellant is a prevailing party.  Depte v. VA, 20 M.S.P.R. 362 (1984); Hutchcraft v. Dept. of Transportation, 55 M.S.P.R. 138, affirmed 996 F.2d 1235 (Fed. Cir. 1993).  If the appellant’s penalty is reduced to a six‑month suspension from a removal, an employee may be considered the prevailing party.  However, an award of fees can only be made to a prevailing party if the interest of justice criterion is met.  In Depte v. VA, supra, the employee did not meet the interest of justice criteria since the charges against her were not unfounded and a charge of physical assault was sustained.  In this case, six of eight charges were sustained.

C.
Interests of Justice Criterion

The case of Allen v. U.S. Postal Service, 2 M.S.P.R. 420 (1980) has set forth examples where the circumstances would indicate the interest of justice standard was met.  These include:

1.  Where the agency engaged in a prohibited personnel practice;

2.  Where the agency action was clearly without merit or was wholly unfounded or the employee is substantially innocent of the charges brought by the agency;

3.  Where the agency initiated the action against the employee in bad faith, including:

  a.  Where the agency’s action was brought to harass the employee, or

  b.  Where the agency’s action was brought to exert improper pressure on the employee to act in certain ways;

4.  Where the agency committed a gross procedural error which prolonged the proceedings or severely prejudiced the employee; or

5.  Where the agency knew or should have known that it would not prevail on the merits when it brought the proceeding.
 

The “interest of justice” criterion must be met for an applicant to be entitled to attorney fees.  For example, a recommending official’s simple negligence or ill will short of malice which played a part in the agency’s action was held by itself not to fulfill the “interest of justice” standard in Kling v. Dept. of Justice, 5 M.S.P.R. 410 (1981).  In Batchelder v. Dept. of Treasury, 14 M.S.P.R. 37 (1982), the interest of justice criterion was not met by the appellant when an agency based its case upon a witness who was determined by the presiding official to be less credible than the appellant.  Thus, no attorney fees award was justified.

In determining what is meant by “interest of justice,” the legislative history of the bill which subsequently became 5 U.S.C. §5596(b) clearly articulates what was meant by the language of the bill.  Senator Mathias noted:

Number one, where he is substantially innocent of the charges that are leveled against him, or where the agency acted in bad faith, or where there was some gross procedural error, or where the agency knew or should have known that it couldn’t prevail on the merits when it brought the proceeding.  I think when elements of that sort exist, then I think the question of acting in the interest of justice would be appropriate. . . I think a gross procedural error would be one which prolonged the proceeding, one which severely prejudiced the employee. It wouldn’t be just a misspelling of a name, something of that sort.  A gross procedural error in a totally different context, but the kind of thing I would have in mind where the . . . police put a suspected shoplifter’s picture on the police flier among known shoplifters warning all the merchants . . . against this person who was later tried in  the . . . courts and found to be innocent, and under circumstances so compelling he couldn’t possibly have been involved.  That is gross procedural error it seems to me.
 

There are several cases interpreting the interest of justice standards.  One case where the “interest of justice” was met is Hoska v. United States Dept. of Army, 694 F.2d 270 (D.C. Cir. 1982), aff’d 677 F.2d 131 (D.C.C. 1982).  In that case, the Army’s actions were wholly unfounded and the employee was substantially innocent of the accusations against him.  Evidence against the employee was based on nothing more than unsubstantiated hearsay evidence which had been used to revoke the employee’s security clearance and resulted in the employee’s wrongful termination.

The case of Olsen v. Department of Commerce, Census Bureau, 735 F.2d 558 (Fed. Cir. 1984) is an example of another case where the interest of justice standard is met.  The Agency had a reduction‑in‑force and the petitioner’s position required fluency in French.  The petitioner was “bumped” by a Spanish‑speaking individual who was unqualified for the job.  The court ruled this was caused by the Agency’s erroneous classification of her position and an award of attorney’s fees for services rendered was held to be in the interest of justice.

The case of Wilson v. Turnage, 750 F.2d 1086 (D.C. Cir. 1984) provides yet another instance where the interest of justice standard was met.  An employee of the Selective Service System had tried to bring to the attention of his Agency’s superiors the fact that it was unable to meet its statutory duty to mobilize in the event of a national emergency.  After his Agency superiors snubbed him, he delivered to the White House Secret Service a letter with documents concerning his Agency’s inability to meet its statutory duty.  Unfortunately, the White House Secret Service returned this information to the federal employee’s Agency.  His Agency sent him a letter requiring him to undergo a psychiatric fitness‑for‑duty examination and placing him on sick leave while awaiting the psychiatric exam’s results.  The Court of Appeals found the employee had been “the victim of an unfair and unjustified personnel action and that the award of fees is warranted in the interests of justice.”  Id. at 1092.

The mere reduction or mitigation of a penalty imposed by the agency will not result in the interest of justice standard being met.  In one recent case, a Postal Service employee’s removal was mitigated by the Federal Circuit to a six month suspension.  The employee was not entitled to any award of attorney fees under the know‑or‑should‑have‑known category of the interest of justice standard.  The six‑month suspension by the Federal Circuit did not warrant the conclusion that the agency acted irresponsibly or unreasonably in selecting the removal penalty.  Dunn v. U.S. Postal Service, 49 M.S.P.R. 144 (1991).

Under the “interest of justice” standard, if an employee is not substantially innocent of charges against him, attorney fees have been held not to be warranted in the interest of justice.  Mitchum v. TVA, 29 M.S.P.R. 682 (1986).  Substantially innocent means a fee is warranted in the interest of justice where the employee prevails on substantially all the charges and either the MSPB or administrative judge finds that the agency’s unsustained charges were wholly unfounded because incredible or unspecific evidence was presented which was fully countered by the employee.  Alexander v. Dept. of Army, 80 M.S.P.R. 350 (1998).  In Ryan v. VA, 33 M.S.P.R. 463 (1987), an employee had been removed for his unreasonable delay in carrying out instructions by failing to submit a timely SF 71 documenting sick leave, and making slanderous and defamatory comments concerning his supervisor.  The administrative judge sustained only the leave‑related charges and mitigated the penalty to a 30‑day suspension.  The Board ruled that despite the reduced penalty, the employee was not substantially innocent of the charges and, therefore, attorney fees were not warranted in the interest of justice.

In yet another case, an employee’s removal as a distribution clerk for taking four boxes of deliverable mail was mitigated to a 90‑day suspension.  However, the Board held the employee was not substantially innocent of the charges.  Thus, he was not entitled to attorney fees.  Taylor v. U.S. Postal Service, 33 M.S.P.R. 557 (1987). 

In another case, an employee was found not to be “substantially innocent of a charge of creating a threat to the safety of himself and his fellow workers to warrant the Merit Systems Protection Board in awarding attorney fees under the “substantially innocent test.”  Lambert v. Dept. of Air Force, 34 M.S.P.R. 501 (1987).

One employee who prevailed on six of seven charges, but did not prevail on one falsification charge was not substantially innocent of the charges and was not entitled to attorney fees.  Shelton v. OPM, 42 M.S.P.R. 214 (1989).  In a more recent case a Department of Labor employee had his demotion mitigated to a sixty day suspension.  However, the sustained charge was extremely serious since the appellant was found to have attempted to secure employment for his daughter by an entity he was investigating as part of his official job responsibility.  Thus, he was held not to be substantially innocent and did not receive attorney fees.  Garcia v. Dept. of Labor, 45 M.S.P.R. 28 (1990).  However, where the employee is determined innocent on the primary charges or the greater part of the original charges the “substantially innocent” standard has been met.  Ford v. Dept. of Navy, 48 M.S.P.R. 298 (1991). 

In one case, where the underlying misconduct for the charge that was not sustained also forms the basis for the charge that was sustained, the employee was not substantially innocent.  Pagington v. Transportation, 26 M.S.P.R. 70 (1985).

Bad faith does not exist, for example, by virtue of the failure of proof because of a technical error by agency counsel.  Andersen v. Health and Human Services, 25 M.S.P.R. 33 (1984).

Thus, based on the clear, consistent, and overwhelming precedent cited above, the “interest of justice” test is overwhelmingly in the Air Force’s favor.

D.
Reasonableness of Fees

Assuming any fees are awarded, the law in this area must be noted.  Any fees incurred by a prevailing party must be reasonable.  The Supreme Court described how a reasonable attorney fee award should be determined.  Hensley v. Eckerhart, 461 U.S. 424 (1983).  It was noted that the beginning point for an attorney fee award is the “number of hours reasonably expended on the litigation multiplied by a reasonable hourly rate.”  Id. at 433.  Therefore, such an award requires a determination of whether the hours worked were reasonably expended and whether a particular hourly rate is reasonable.  Close scrutiny of the number of hours for which payment is requested and against which misconduct charges the fees are requested is required to determine such reasonableness.

In order to establish the appropriate hourly rate, an attorney’s fee application must contain a copy of the fee agreement, if any, as well as evidence of the attorney’s customary billing rate for similar work.  5 C.F.R. 1201.37(a)(2)(ii) and (iii).  

Under the Board’s case law, an administrative judge must scrutinize with due care hours and billing rates claimed by counsel.  Losure v. ICC, 18 M.S.P.R. 388 (1983).  Moreover, specific evidence of the prevailing rate for attorneys is required, such as billing practice, affidavits of similar practitioners and fee awards/settlements in similar cases.  Crutchfield v. Transportation, 22 M.S.P.R. 637 (1984). If the MSPB does not receive information regarding the prevailing rate for similar work in the relevant community, the MSPB cannot determine the appropriate hourly rate for the purposes of making an attorney fee award. Goldbach v. OPM, 49 M.S.P.R. 9 (1991).

The fact that an appellant does not prevail on certain issues explored at a hearing is not alone a sufficient basis for reducing a request for attorney fees; rather, it is only if the time spent is nonproductive or various legal theories are advanced, certain of which fail and are truly fractionable, thus, the fees should be denied for issues on which the appellant does not prevail.  Logan v. HUD, 23 M.S.P.R. 345 (1984).  A review of the award shows management prevailed on the overwhelming number of issues in this case.  Thus, this is an important factor in the reasonableness of fees issues. 

A request for a multiplier will undoubtedly be made.  However, for the lodestar formula to apply; there must be exceptional circumstances under Hensley, supra.  An upward adjustment of attorney fees may exist “only in the rare case where the fee applicant offers specific evidence to show that the quality of service rendered was superior to that one reasonably should expect in light of the hourly rates charged and that service was ‘exceptional.’” Blum v. Stenson, 465 U.S. 886, 889 (1984).  A rebuttable presumption exists that the maximum hourly rate set by an agreement between an attorney and his client could be enhanced by convincing evidence that the agreed upon rate was not based on marketplace considerations and the counsel’s rate for similar work was customarily higher.  Ishikawa v. Dept. of Labor, 26 M.S.P.R. 258 (1985).  That fees may not exceed what has been agreed to between counsel and client is a presumption that must be rebutted.  Shoemaker v. DHHS, 21 M.S.P.R. 14 (1984).


E.
Legal Expenses that are Not Recoverable

The cost of hearing transcripts are not recoverable.  May v. Dept. of Transportation, 28 M.S.P.R. 357 (1985).  Toll calls are also unrecoverable costs.  Bennett v. Dept. of the Navy, 699 F.2d 1140 (Fed. Cir. 1983); Ceja v. DLA, 34  M.S.P.R. 399 (1987); Helt v. VA, 34 M.S.P.R. 165 (1987). Interest on attorney fees is not awardable, Crawford v. Dept of Treasury 60 M.S.P.R. 614 (1994).  Also, photocopying expenses are not reimbursable as costs under Shoemaker v. Dept. of Health and Human Services, 21 M.S.P.R. 14 (1984); Foley v. U.S. Postal Service, 59 M.S.P.R. 413 (1993); Howard v. OPM, 79 M.S.P.R. 172 (1998).  Court fees are not awardable since they are taxable cost which cannot be awarded, Goldbach v. OPM, supra.  Finally secretarial costs are not recoverable as a general rule. Russell v. Dept. of Navy, 43 M.S.P.R. 157 (1989).

POST-ARBITRATION ISSUES

After an Arbitrator Makes an Arbitration Award, Under What Circumstances, If Any, Does the Arbitrator Retain Jurisdiction?

The Federal Labor Relations Authority (FLRA) allows an arbitrator to retain jurisdiction for the clarification and interpretation of arbitration awards.  This is important for the purpose of ensuring the implementation of remedies and compliance with remedies ordered. 

Arbitrators also have retained jurisdiction over future requests relating to the allocation of arbitration costs.
   

As already discussed, arbitrators retain jurisdiction to resolve questions of attorney fees after the issuance of a final and binding award.
  

If the arbitrator does not retain jurisdiction after the issuance of an arbitration award, the arbitrator is without any legal authority to take any further action on his part without a joint request from both parties.
  An arbitrator retains his or her jurisdiction by an affirmative act indicating he or she is retaining jurisdiction in the arbitration award. Philadelphia Metal Trades Council and Department of Navy, Philadelphia Naval Shipyard, 35 FLRA 251 (1990).  When an arbitrator does retain jurisdiction, the arbitrator is required to exercise his or her jurisdiction upon a bona fide request of a party.  DODDS and Overseas Educational Association, 49 FLRA 120 (1994).  When an arbitrator has properly retained jurisdiction, the arbitrator is not violating the concept of functus officio.  (See below.)  Moreover, the arbitration award is not deficient since the arbitrator did not issue a final award and improperly extend his or her jurisdiction. AFGE Local 1760 and DHHS, SSA, Office of hearings and Appeals, Region II, 37 FLRA 1193 (1990).  Also, the retention of jurisdiction to resolve problems or questions arising about the arbitration award does not render such award either interlocutory or extend the time for filing exceptions.

Can Arbitration Awards Be Clarified by the Arbitrator?

An arbitrator may clarify an arbitration award. Corps of Engineers, Army Engineers District, New Orleans and NFFE Local 1124, 17 FLRA 315 (1985)  Neither 5 U.S.C. sections 7121 nor 7122 prohibit the correction or clarification of an arbitration award.  There are several occasions when an arbitrator may clarify or correct an arbitration award.  For example, an arbitrator may correct either clerical mistakes or obvious errors in arithmetical computation.  Overseas Federation of Teachers and DODDS, Mediterranean Region, supra.; AFGE Local 400 and U.S. Department of the Army 10th Mountain Division Fort Drum, New York, 50 FLRA 525 (1995).  Moreover, an arbitrator may clarify or correct an ambiguous award and restate the basis for an award, which will conform to the arbitrator’s original findings. Additionally, the arbitrator’s authority to clarify an arbitration award does not depend on a joint request of the parties. U.S. Department of the Army, Army Information Systems Command, Savanna Army Depot and NAGE, Local R7-36, 38 FLRA 1464 (1991); United States Air Force Academy Colorado Springs, Colorado and AFGE Local 1867, 50 FLRA 498 (1995).

Does a Clarification of an Arbitration Award Impact the Time For Filing Exceptions to the Arbitration Award?

It is important to understand the relationship of clarification of arbitration awards with the filing of exceptions to arbitration awards. The time limit for filing exceptions to an arbitration award (discussed in detail later in this handbook) is 30 days beginning on the date that a final award is served on the filing party. 5 C.F.R. Sec. 2425.1(b).  The date of service is the date the arbitration award is deposited in the U.S. mail or is delivered in person. 5 C.F.R. Sec. 2429.27(d).  A 5-day extension is added to the 30-day time limit for filing exceptions if the award is served by mail. 5 C.F.R. Secs. 2429.22, 2429.27(d).  However, the time limit and the extension are computed separately and, if either time period would expire on a Saturday, Sunday, or Federal legal holiday, the period is deemed not to expire until the end of the next workday. 5 C.F.R. Sec. 2429.21(a); U.S. Department of Housing and Urban Development, Washington, D.C. and American Federation of Government Employees, Local 476, 46 FLRA 878, 880 (1992). 

When an arbitrator responds to a clarification request by modifying an award, the date for filing exceptions begins with the date of the modified award. Portsmouth Naval Shipyard and FEMTC, 15 FLRA 181 (1984), aff’d Department of Navy v. FLRA, 815 F.2d 797 (1st Cir. 1987).  However, if the arbitrator clarifies but does not modify a prior arbitration award, the time for filing exceptions runs from when the award is first served and not from when it was clarified. Department of Air Force, Air Logistics Command, Kelly AFB and AFGE 1617, 15 FLRA 200 (1985).  Furthermore, the 30-day time limit for filing exceptions is not extended if the arbitrator declines to issue clarification. Department of Commerce, Patent and Trademark Office and POPA, 24 FLRA 835 (1986).  Also, a clarified arbitration award does not operate to extend the time period for filing exceptions unless the arbitrator’s response to a clarified request gives rise to the deficiency alleged in the exception.  If this occurs, the time period for exceptions begins with the arbitrator’s response. NTEU Chapter 199 and Department of Treasury, Bureau of Public Debt, 35 FLRA 668 (1990).  Finally, if the arbitrator issues an errata sheet, it will not reinstate the time for the filing of exceptions to the underlying award. AFGE Local 1960 and Naval Education and Training Program Development Center, 34 FLRA 799 (1990).


If a party does not file exceptions, the arbitration award will become final and binding. 5 U.S.C. section 7122. 

What Does “Functus Officio” Mean, and Why is it Relevant to the Post-Arbitration Period?

The doctrine of functus officio means “[o}nce an official has fulfilled the function or accomplished the designated purpose of his or her office, the official has no further authority.”
  This doctrine appears from time to time in federal sector case law. The Federal Labor Relations Authority (FLRA) has made several rulings in this area.  An arbitrator’s purpose is not fulfilled until both parties are in receipt of the arbitrator’s award; however, there is no executed, declared completed, published or delivered arbitration award until the award is received by one of the parties. Once those items have occurred, the doctrine of functus officio is applicable. NTEU Chapter 33 and IRS, Phoenix District, 44 FLRA 252 (1992). 

Arbitrators do not have the authority to clarify or correct an arbitration award after it is final.  For example, the arbitrator is not empowered to reopen and reverse an award, which has become final.  If an arbitrator misapplies the law in his decisions, once exceptions are not filed in a timely fashion by either party, the decision is final and an arbitrator is without authority to reopen the matter and correct his mistake.  Furthermore, the failure of the parties to cite applicable legal precedent  does not provide a basis for an arbitrator to assert jurisdiction to correct an award in order to conform with legal precedent. Overseas Federation of Teachers and DODDS, Mediterranean Region, 32 FLRA 410 (1988).  The United States Court of Appeals for the District of Columbia addressed this issue.  It indicated there was nothing in the Civil Service Reform Act that allowed arbitrators to reconsider their decisions after an arbitration award has become final. Devine v. White, 697 F.2d 421 (D.C. Cir. 1983).


There are several occasions when an arbitrator may clarify or correct an arbitration award.  For example, an arbitrator may correct either clerical mistakes or obvious errors in arithmetical computation.
  Moreover, an arbitrator may clarify or correct an ambiguous award and restate the basis for an award, which must conform to the arbitrator’s original findings.  Additionally, the arbitrator’s authority to clarify an arbitration award does not depend on a joint request of the parties.


The FLRA has approved the concept of retained jurisdiction for arbitrators.  An arbitrator may retain jurisdiction after the issuance of an arbitration award for the expressed purposes of clarification and interpretation of an award as well as for overseeing the implementation of remedies and compliance with remedies ordered.  Arbitrators also have retained jurisdiction over future requests relating to the allocation of arbitration costs.
  Moreover, arbitrators have jurisdiction to resolve questions of attorney fees after the issuance of a final and binding award.
 


Once the FLRA has set aside an arbitration award, an arbitrator has no power to reopen the arbitration to clarify the arbitration award unless both parties so request.
  However, the doctrine of functus officio is inapplicable if both parties agree to allow an arbitrator to reopen an arbitration award that has not been appealed to the FLRA.


One fairly recent case illustrates this doctrine.  An arbitrator rendered his award dated March 20, 1997 deciding that the agency had properly taken a disciplinary action against the grievant.  However, the arbitrator failed to indicate which party was the losing party as required by the parties’ collective bargaining agreement.  On May 13, 1997, the arbitrator mailed a letter to the Union in which he stated that the award he had made was based on an erroneous assumption that all arbitration fees were to be split evenly between the parties.  The arbitrator discovered his mistake based on the clause that required the losing party to pay arbitration costs.  The arbitrator enclosed a revised statement and billed the entire cost of the arbitration to the Union.  The Union refused to recognize this and refused to pay the entire amount.  


The FLRA noted that the arbitrator’s supplemental award was deficient under 5 U.S.C.§ 7122.  No exception was ever filed and the award became final once 30 days had elapsed.  5 U.S.C. § 7122(b); 5 C.F.R. § 2425.1(c).  By the time the arbitrator made this supplemental award, he had already been rendered functus officio.  The FLRA specifically noted that his was not either a clerical or arithmetical error.  The parties could have made a joint request to reopen the fee allocation issue but did not.  If that had been done, the arbitrator could have corrected the error.  Furthermore, the agency could have filed timely exceptions if it had wished to dispute the arbitrator’s initial ruling on the fee allocation.  Thus, the supplemental award was deficient due to the arbitrator being functus officio.

The Arbitrator Ruled Against the Agency.  Can We Appeal?  And to Whom?

If the arbitration concludes with an arbitral award adverse to the Air Force, the question of appealing the decision inevitably will arise.  The first question that needs to be answered is essentially what forum or agency has subject matter jurisdiction to hear the appeal.  Depending on the facts and circumstances of the individual arbitration an appeal of the arbitral award might be filed with the Federal Labor Relations Authority, the Merit Systems Protection Board, the Equal Employment Opportunity Commission, or in federal courts.  This area of the law may become quite complicated depending on the particular case in question.  Every possible nuance of this area of the law is impossible to cover in a handbook such as this.  If consideration is being given to filing an appeal or exceptions, please remember that the attorneys at the Air Force Central Labor Law Office and the Employment Litigation are available to answer your questions regarding appeals and exceptions to administrative agencies (CLLO) and in the federal courts (Employment Litigation).

What Kind of Appeals (Exceptions) Are Heard by the FLRA?

There are several grounds upon which the FLRA will review a filed exception. (Appeals before the FLRA are known as exceptions.)  The FLRA will review an arbitrator’s award to determine if the award is deficient because it is contrary to any law, rule or regulation; or on other grounds similar to those applied by Federal courts in private sector labor-management relations. 5 C.F.R. § 2425.3.  

VIOLATIONS OF LAW, RULE AND REGULATION

This is the most common ground upon which to file an exception to an arbitration award and is also the best ground for reversing an arbitrator’s award.  The case law in this area is replete with examples of exceptions filed where the party filing the exception asserted an error by the arbitrator regarding a law, rule or regulation.  When writing agency briefs prior to the arbitrator making a decision, an agency representative should provide the applicable statute, case law and regulations for the arbitrator to point him or her to the right decision.  Arbitrators are required to consider any relevant law, rule or regulation when determining a grievance award.
  The arbitrator must review alleged violations of law affecting working conditions in the arbitration before him or her.
 

The best way to ensure an appealable issue is to cite what law was violated by the arbitrator’s award.  For example, an award was set aside when an arbitrator ruled overtime compensation in connection with travel could not be made since under 5 U.S.C. § 5542 the event could not be scheduled or controlled administratively based on Court of Claims and Comptroller General case law precedent.
  A classic example is an arbitrator may not award pay for a position that has not been classified to a particular grade level.
  In a recent case, the FLRA overturned an arbitration award when an arbitrator erroneously held the agency had to pay Sunday premium pay to employees who were in a continuation of pay status.  These employees had suffered disabling accidents in the workplace and could not work on Sundays.  The FLRA found that the agency’s appropriation acts specifically prohibited the payment of Sunday premium pay for employees who did not actually work.
  In another pay case, the FLRA overturned an arbitration award since employees who had not worked more than 40 hours in an administrative workweek were not entitled to overtime pay despite an arbitrator’s decision to the contrary.
  Finally, an award of straight time compensation for official time activities performed outside of the employee’s regular duty hours was held to be contrary to 5 U.S.C. § 7131(d) and the award was accordingly set aside.
 

One basic principle throughout arbitration exceptions is an arbitration award may not deny an agency its management rights under 5 U.S.C. § 7106(a).
  However, a provision in an arbitration award will be enforced if the provision constitutes an arrangement under 5 U.S.C. § 7106(b) and does not abrogate the exercise of a management right.
  Two FLRA decisions can pose problems for management.  For example, an arbitrator may award a grievant a promotion in circumstances where the arbitration award results from a proper enforcement of a contractual arrangement for employees adversely affected by the exercise of management’s rights.
  Also, an arbitrator may properly order an agency to select or promote an employee consistent with 5 U.S.C. § 7106(a)(2)(C) when the arbitrator determines that the employee was affected by an improper agency action that directly resulted in the failure of the employee to be promoted under the applicable law, rule, regulation or the parties’ collective bargaining agreement.


GROUNDS SIMILAR TO THOSE APPLIED BY FEDERAL COURTS IN PRIVATE-SECTOR LABOR-MANAGEMENT RELATIONS

The other basis for filing exception is grounds similar to those applied by federal courts in private-sector labor-management relations.  There are several such grounds.  One ground is an arbitrator exceeded his/her authority by deciding an issue not before him/her.
  Another ground is an award does not draw its “essence” from the collective bargaining agreement. 
 A third ground is an award is so incomplete, ambiguous or contradictory that it is impossible to implement.
  Another ground is an  award is  based on “nonfact” ‑ a gross mistake of fact which changed the result.
  Moreover, the bias or partiality of an arbitrator is another ground.  One private sector case is Coatings Corp. v. Continental Casualty Co., 393 U.S. 145 (1968) while there have been several cases decided by the FLRA which discuss the issue such as Audie Murphy V.A. Hospital, 16 FLRA 1079 (1986); NLRB, 35 FLRA 421 (1990); National Gallery of Art, 39 FLRA 226 (1991); DLA, 50 FLRA 212 (1995).  Finally, another ground for an exception is the arbitrator’s failure to hear pertinent and material evidence.
  More information on these grounds is provided below.
ARBITRATOR EXCEEDS AUTHORITY

An arbitrator can exceed his authority by failing to resolve the issue submitted to arbitration and resolving an issue not submitted to arbitration.
  However, the arbitrator will not exceed his authority by resolving issues closely related to the issues giving rise to the grievance.  For example, in one case an arbitrator was allowed to make a determination of whether a discriminatory provision of training opportunities tended to demonstrate the validity of a grievance which alleged that a nonselection for promotion was racially discriminatory.
  Also, an arbitrator exceeds his authority when he grants relief to persons who are not encompassed with the grievance before him.
  Furthermore, an arbitrator exceeds his authority when he disregards specific limitations on his authority.
  An arbitrator will be held to have exceeded his authority when he fails to observe any self-imposed limitations on his authority.
  Another principle to be aware of is functus officio.  Under this principle, once an official has fulfilled the function or accomplished the designated purpose of his or her office, that official has no further authority.  This principle will preclude an arbitrator from reopening an award that has become final unless the parties agree to confer such authority on the arbitrator.
  Finally, an arbitrator does not exceed his authority if he makes an award after one party has unilaterally attempted to cancel the proceedings.
  

There are many cases where an arbitrator faces issues outside the specific grievance at hand.  For example, an arbitrator is not authorized to decide a question on a grievant’s bargaining unit status even if that question is raised as a collateral issue in a grievance that is otherwise properly brought under the parties’ collective bargaining agreement.
  Another common issue in this area involves classification issues.  Classification issues arise when the substance of the grievance concerns the grade level of the duties the grievant is assigned to and performs.  5 U.S.C. § 7121(c)(5) provides that matters concerning the classification of a position which do not result in the reduction in the grade or pay of an employee are excluded from the scope of the negotiated grievance procedure.
  

AWARD DOES NOT DRAW ITS ESSENCE FROM THE PARTIES CONTRACT

This is essentially the same thing as an arbitrator exceeding his authority.  Under this provision, the FLRA will look and see if the arbitrator’s award:

 
1.  Is so unfounded in reason and fact and so unconnected with the wording and purposes of the collective bargaining agreement as to manifest an infidelity to the obligation of the arbitrator; 

2.  Does not represent a plausible interpretation of the parties' contract; or

3.  Cannot in any rational way be derived from the agreement or evidences a manifest disregard of the agreement. Red River Army Depot, 3 FLRA 227 (1980); United States Department of Labor, 34 FLRA 573 (1990); U.S. Department of the Air Force, 42 Air Base Wing, Gunter Annex, Maxwell AFB, Alabama, 51 FLRA 754 (1996).  

In Red River Depot the FLRA modified an arbitrator’s remedy where he disregarded the parties’ contract in fashioning a different type of paid status for a union official conducting labor-management business.  In Maxwell AFB an arbitrator’s award was held to be incompatible with the plain meaning of the parties’ contract and set aside

AMBIGUOUS/CONTRADICTORY AWARD

The arbitrator’s award must not be ambiguous.  In one case an arbitrator was required to make a decision on the grievant’s two appraisals.  He failed to address one of the appraisals in his findings, but found for the grievant, setting aside the appraisal in his remedy.   For a grievant’s appraisal to be reappraised, the award has to contain findings upholding the award.
  The FLRA set aside the award since the arbitrator’s remedy was contradictory to his findings.
   

NONFACT ARBITRATION AWARD

The basis for the exception is that the arbitrator renders an award based on a non-fact.  In some recent cases, the FLRA noted that the party making the claim that an arbitration award is based on a non-fact must show that a central fact underlying the award is erroneous, and except for which a different result would have been reached by the arbitrator.
  Claims on this ground will fail if the party filing the exception fails to identify a nonfact supporting the arbitrator’s award.
  
BIAS OR PARTIALITY OF ARBITRATOR

The obvious claim is the arbitrator is biased.  In order to establish this, the award must be shown to have been procured by improper means, that there was corruption or partiality of the arbitrator, or that the arbitrator engaged in some misconduct that prejudiced the rights of a party.
  The FLRA requires an allegation of bias to be supported by references to the record. AFGE Council 215, 52 FLRA 85 (1996). The FLRA also allows an allegation of bias to made by matters outside the record under certain circumstances.  In one case, the FLRA allowed affidavits outside the record since the agency could not have submitted them to the arbitrator prior to his issuance of the award.
  

FAILURE TO HEAR PERTINENT AND MATERIAL EVIDENCE

This can best be described as the arbitrator’s failure to provide a fair hearing.  The FLRA has indicated that this ground may be used to set aside an arbitrator’s award when an arbitrator has refused to hear or to consider pertinent and material evidence, or other actions in conducting the proceeding, and prejudiced a party so that the fairness of the proceedings as a whole are affected.
   There is no apparent reported case where the FLRA used this ground to reverse an arbitration award although there have been several cases reporting this as a ground for exceptions being filed.

Could I see an Example of an Actual Exception?

Of course.  Here is an example:

BEFORE THE 
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    Edward E. McDaniel

INT’L ASSOCIATION OF MACHINISTS 
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& AEROSPACE WORKERS, Local 0000 
)

              Respondent                    

)      

____________________________________) 

EXCEPTION TO THE ARBITRATION AWARD

     Pursuant to section 7122(a) of the Federal Service Labor-Management Relations Statute (“FSLMRS” or “the Statute”) and part 2425 of the Federal Labor Relations Authority (“FLRA” or “the Authority”) Rules and Regulations, the Department of the Air Force (“Agency”), in coordination with the Department of Defense, and on behalf of the above-named Activity, hereby submits this exception to the award of Arbitrator Edward E. McDaniel, One Bigelow Square, Suite 1909, Pittsburgh, Pennsylvania  15219.  The award, dated 15 August 1995, was served on the Activity by U.S. mail.

I.  JURISDICTION

     The Authority has jurisdiction over this exception to the Arbitrator’s award pursuant to 5 U.S.C. Section 7105(a)(2)(H) and 5 U.S.C. section 7122(a).

II.  BACKGROUND AND ARBITRATOR’S AWARD

     The grievant’s permanently appointed position of record is as a WG-6 Motor Vehicle Operator.  He was temporarily promoted to a Rigger Worker grade level WG-7 position on 27 March 1992.  This temporary promotion was extended once and terminated on 1 October 1993.  On that date, the grievant was returned to his appointed position of record as a WG-6 Motor Vehicle Operator.  From 1 October 1993 through 30 April 1994, the grievant predominantly performed the duties of that position and was paid as a WG-6.  During this time period, the grievant’s supervisor testified that, in his best judgment, WG-7 level work may have been performed by the grievant on an infrequent basis, less than five percent of the time.  (Reference transcript pages 155 and 156,  “. . . I came up with a total for the time period in question of 34.5 hours of what I considered to be rigging worker level (WG-7) work. . . By my calculation there were 896 hours available during that time period, so that represents 3.8 percent.”)   On 1 May 1994, the grievant was again temporarily promoted to the WG-7 Rigger Worker position.

     The grievance in this case was filed on 15 March 1994 by the Union on behalf of the grievant.  In essence, the grievant alleged that during the intervening time period he was returned to his WG-6 position of record, he perceived himself to have been still performing the duties of the higher graded WG-7 position.  His grievance was a disagreement with the decision to terminate the temporary promotion in October 1993, and sought to reflect the action as a continuous temporary promotion, to include the associated higher level of pay.  

     The parties were unable to resolve their differences and the matter was referred to arbitration.  At the 28 February 1995 arbitration hearing, the arbitrator framed the issue based on the union’s 14 March 1994 complaint:

          “Grievant held a temporary promotion [to a] WG-7 Mover Rigeer (sic) [job] from March 27, 1992 through October 1, 1993, when he was returned to WG-6.  However, since October 1, 1993, nothing has changed.  He has continued to perform the same task of the WG-7 at WG-6 pay.  Therefore, the remedy he seeks is to be recompensed for his performance during this time period, October 1, 1993 to present.”

     The Arbitrator sustained the grievance and directed the Agency to provide the grievant with back pay for the period in question.

III.  GROUNDS FOR REVIEW

     The Agency takes exception to the Arbitrator’s award on the following issues:

      (l)  The arbitrator exceeded his authority by making a determination on a classification issue, which both by law and the collective bargaining agreement is clearly excluded from the grievance/arbitration process.

     (2)  The arbitrator again exceeded his authority by granting retroactive compensation to the grievant for which he has no entitlement under the law or the collective bargaining agreement.  The arbitrator’s award is in conflict with the provisions of the Back Pay Act, 5 U.S.C. 5596(b), which does not apply to wrongful classification claims.

IV.  ARGUMENT

A.  Arbitrability
     The Authority has repeatedly and uniformly held that a classification issue arises where the substance of a grievance concerns the grade level of duties assigned to and performed by the grievant.  Section 7121(c)(5) of the Statute provides that matters concerning the classification of a position which do not result in the reduction in grade or pay of an employee are excluded from the scope of a grievance procedure.  U.S. Dept. of Veterans Affairs, Medical Center, Buffalo, NY, and Service Employees International Union, 37 FLRA 379 (1990).

      In Social Security Administration, Baltimore, Maryland, and American Federation of Government Employees, Local 1923, Baltimore, Maryland, 20 FLRA 694 (1985), the grievance

submitted to arbitration claimed that the grievant, a GS-3, had been performing the duties of a GS-4 and that consequently he was entitled to be permanently promoted to a GS-4.  Before the Arbitrator, the Activity argued that the grievant was never required to perform duties other than those associated with his GS-3 position.  The Arbitrator rejected the arguments of the Activity and specifically determined that the grievant had performed substantially all the duties of the GS-4 position in question.  Consequently, the Arbitrator in his award ruled that the grievant was entitled to be permanently promoted to GS-4 retroactively, with backpay.  The Authority found that the award was deficient and set it aside, as it concerned a matter of classification within the meaning of Section 7121(c)(5) of the Statute, which precludes such matters from the scope of the negotiated grievance/arbitration process.  See also United States Department of Agriculture, Agricultural Research Service, Eastern Regional Research Center and American Federation of Government Employees, Local Union No. 1331, AFL-CIO,  20 FLRA No. 60 (1985); Veterans Administration Medical Center, Tampa, Florida and American Federation of Government Employees, Local 547, 19 FLRA No. 129 (1985).  

     In terms of this case, as has been noted, the essential nature of the grievance and the award concerns the grade level of the duties assigned to and performed by the grievant.  The grievant’s supervisor testified that the work performed by the grievant on a regular and recurring basis during the period in question was work properly described in the grievant’s official position description which had been classified at the WG-6 pay grade.  Any WG-7 work performed by the grievant was calculated to have been 3.8 percent during the time in question.  The grievant argues that he performed WG-7 duties during this period.    Thus, under established precedent, the Authority should find that both the grievance and the award concern the classification of a position within the meaning of section 7121(c)(5) of the Statute precluding such a matter from grievance and arbitration, and the award should be set aside as being deficient.  Also, as explained in more detail below, there was no provision in the parties’ collective bargaining agreement entitling the grievant to have been temporarily promoted by reason of having temporarily performed the duties of a higher-graded position, as was the case in U.S. Department of the Army, Fort Polk, Louisiana and National Association of Government Employees, 44 FLRA No. 121 (1992).

          In addition, the Arbitrator also exceeded his authority and engaged in blatant and manifest disregard of the clear language contained in the parties’ collective bargaining agreement.  Article XXV, Grievance Procedure, Section 2, clearly excludes, “(2) An action terminating a temporary promotion within a maximum of 2 years, and returning the employee to a position from which he was temporarily promoted or to an equivalent position”, and “(6) The classification of any position which does not result in reduction in grade or pay.”  Further ignored was the provision of the agreement contained at Article XVI, Promotions, Section 7, which provides, “A recognized need for a detail to a higher grade position in excess of sixty (60) calendar days MAY (emphasis added) be filled by a temporary promotion.”    Implicit in this clear language is the permissive right to assign higher graded duties, for an extended period of time, not necessarily with the accompanying benefit of temporary promotion.  Unrebutted testimony supported the fact that the parties negotiated the recognition of the fact that higher graded duties may be assigned and performed by bargaining unit employees, in absence of temporary promotions.                        

     The Arbitrator, by his award, has substantially changed the content, character, and essential meaning of the parties’ negotiated agreement, by choosing to disregard unrebutted testimony as to its meaning and intent.  The Agency perceives the award deficient as failing to draw its essence from the agreement, in that the Arbitrator exceeded his authority by materially subtracting from the clear and unambiguous provisions of the negotiated agreement.  The award does not represent a plausible interpretation of the agreement and reflects a manifest disregard for the specific terms of the agreement.  The Agency believes these deficiencies meet the test established in American Federation of Government Employees, Local 178, and Air Force, McGuire AFB, 48 FLRA 740 (1993), and therefore calls for setting aside of the award.

     The negotiated agreement further clearly describes an employee’s classification appeal rights if there is a disagreement with the title, series, and/or grade of a position.  The grievant did not pursue this negotiated avenue to settle his concerns as he should have, and the Arbitrator did not comment on his failure to do so.  This matter should have been addressed through a formal classification appeal process, and not through the grievance process.      
B.  Back Pay Act
     Assuming arguendo that the grievant did in fact substantially perform the duties of the WG-7 position during the period in question, he still would not be entitled to any back pay.  In United States v. Testan, 96 S.Ct. 948, 957 (1976), the Supreme Court stated that the Back Pay Act does not override the rule that a federal employee is entitled to receive only the salary of the position to which he was appointed, even though he may have performed the duties of another position or claims that he should have been placed in a higher grade.   The Court stated that a wrongfully classified civil service employee does not have a remedy of money damages to a retroactive classification.  Id. at 955.   In addition, as explained above, this was not a situation where the agency denied an employee a temporary promotion to which the employee was entitled for having performed the duties of a higher-graded position for an extended period of time.  Rather the agreement in question quite clearly gives the agency the permissive right to assign higher graded duties, for an extended period of time, not necessarily with the accompanying benefit of a temporary promotion.

     The Authority has also stated that a grievant may not be awarded back pay for performing duties which have not properly been classified.  Social Security Administration and American Federation of Government Employees, Local 1923, AFL-CIO, 31 FLRA 933 (1988).  Further, Comptroller General Decisions B-240239, October 1990, and B-225918, April 1988 cite and reinforce Testan and additionally cite the Court of Claims ruling in Wilson v. United States, 229 Ct. Cl. 510 (1981), that neither the Detail Statute (5 U.S.C. 3341) nor the Federal Personnel Manual require the granting of a temporary promotion for an overlong detail and that the absence of a mandatory provision granting the temporary promotion defeats the employee’s entitlement under the Back Pay Act.  Consequently, backpay is not available as a remedy for misassignments to higher level duties or improper classifications.  Comptroller General Decision B-192366, October 1978.

     The grievant, again assuming arguendo the facts stated above, is not without a remedy.  He has an administrative avenue of prospective relief available under the Classification Act, 5 U.S.C. Sections 5101-5115.  A second possible avenue of relief is by way of mandamus, under 28 U.S.C. Section 1361, in a proper federal district court.  Additional remedies such as backpay are for the Congress to provide and not for the Authority or the courts to construct.  If  the Arbitrator was correct in his award of retroactive classification and money damages, many of the federal statutes, such as the Back Pay Act, that expressly provide money damages as a remedy against the United States in carefully limited circumstances would be rendered superfluous.

CONCLUSION

     For the reasons stated above, the Arbitrator’s award must be set aside as deficient.

 





Respectfully submitted,

JAMES T. HEDGEPETH, Maj, USAF  

What Does an Opposition to Exceptions Look Like?
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RESPONDENT’S OPPOSITION TO
                                                                  PETITIONER’S EXCEPTIONS TO ARBITRATOR’S AWARD

     COMES NOW, Respondent, through counsel, and files this OPPOSITION to the PETITIONER’S EXCEPTIONS TO ARBITRATOR’S AWARD.

I.  AWARD

     A hearing was held 27 September 1995.  The grievance concerned the non-selection of a bargaining unit member to a supervisory position which required that the incumbent have a contracting officer’s warrant.  An interview with a Contracting Officer Review Board (CORB) was required as part of the process of initially appointing contracting officers.  Arbitrator William Levin defined the issue as follows:

          “Whether a bargaining unit employee can be required to take an oral interview in    connection with promotion to a supervisory position.”

     In his award dated 29 November 1995, Arbitrator Levin determined as follows:

          “A bargaining unit employee can be required to take an oral interview in connection with promotion to a supervisory position.   The grievance is denied.”

II.  EXCEPTIONS
     In its Exceptions dated 13 December 1995, AFGE Local 0000 contends that Arbitrator Levin exceeded his authority and requests the Authority overturn Arbitrator Levin’s decision to deny the grievance because “it violates the collective bargaining agreement.”

     In support of its position, AFGE Local 0000 contends as follows:

          “The local feels the arbitrator’s decision violates the collective bargaining agreement article XVI Section D and, C, D.

          The DAR was superseded by the FAR.  The FAR does not require any interview/tests for warrants.

          Warrants are to be awarded based on experience and knowledge of the employee based on supervisor's evaluation of the employee.

          The CORB is a locally established group which says a total stranger can or cannot receive a warrant based on an elaborate test/interview given by strangers.  The supervisor has already given the CORB their evaluation on the skills and ability of the employee.  The collective bargaining agreement states this method is all that is required to issue the initial warrant.  Again the FAR does not require an employee take an established CORB which is unique to LAAFB only.  Other facilities do not have CORB.

          SMC management did not respond to the grievance.  Mr. Jimenez’ letter 13 June 1994 was not timely.”

     The Union does not elaborate on the above.

     It appears that the Union is saying that Arbitrator Levin violated the collective bargaining agreement by exceeding his authority.  The Union does not provide any specific grounds for the Exceptions, nor any documents or authority to substantiate its position or provide a basis for evaluation by the Authority or the Agency.

III.  AUTHORITY

     The statutory basis for filing Exceptions is 5 U.S.C. 7122(a)(1) and (2).  5 CFR 2425 governs review of arbitration awards and 2429 governs miscellaneous matters such as service.  Pertinent language is quoted below.

     5 CFR 2429.27, Service; Statement of Service, provides in pertinent part as follows (emphasis added):

          “(b) Service of any document or paper under this subchapter, by any party, including documents and papers served by one party on another, shall be made by certified mail or in person.  A return post office receipt or other written receipt executed by the party or person served shall be proof of service.                                                                                                                                                                        

           (c) A signed and dated statement of service shall be submitted at the time of filing.  The statement of services shall include the names of the parties and persons served, their addresses, the date of service, the nature of the document served, and the manner in which service was made.

          (d) The date of service or date served shall be the day when the matter served is deposited in the U.S. mail or is delivered in person.”

     5 CFR 2425.2, Content of exception, provides that (emphasis added):

          “An exception must be a dated, self-contained document which sets forth in full:

               (a) A statement of the grounds on which review is requested      

               (b) Evidence or rulings bearing on the issues before the Authority;

               (c) Arguments in support of the stated grounds, together with specific references to the pertinent documents and citations of authorities; and

               (d) A legible copy of the award of the arbitrator and legible copies of other pertinent documents.

               (e) The name and address of the arbitrator.”

     5 CRR 2425.3, Grounds for review, provides in pertinent part as follows (emphasis added):

               “(a) The Authority will review an arbitrator’s award to which an exception has been filed to determine if the award is deficient---

                     (1) Because it is contrary to any law, rule or regulation; or

                     (2) On other grounds similar to those applied by Federal courts in private sector labor-management relations.”

     The foregoing statutory grounds for review are essentially a codification of the review grounds adopted by the Federal Labor Relations Council under Executive Order 11491, which did not state grounds but authorized the Council to do so.  The Council adopted the following grounds for review:

          1.  The award violates applicable law.

          2.  The award violates an “appropriate regulation.”

          3.  The award violates Executive Order 11491.

     Additionally, the Council adopted the following grounds, said to be “similar to those on which courts sustain challenges to arbitration awards in the private sector”:

          1.  The arbitrator exceeded his authority.

          2.  The award does not draw its essence from the collective bargaining agreement.

          3.  The award is incomplete, ambiguous, or contradictory, making implementation of the award impossible.

          4.  The award is based on a “nonfact.”

          5.  The arbitrator was biased or partial.

          6.  The arbitrator refused to hear pertinent and material evidence.

     Early in its history the FLRA had occasion to consider most of the just-noted grounds which the FLRC had recognized as being similar to private-sector grounds, and each ground considered was expressly recognized also by the FLRA as a ground on which it might an arbitration award deficient under the statue.  How Arbitration Works, 4th Ed., Elkouri and Elkouri, The Bureau of National Affairs, Inc., Washington, D.C., p. 66-67 (1994) .

  IV. DISCUSSION

     The Agency contends that Union did not properly serve the Agency in that it did not comply with 5 CFR 2429.27, Service; Statement of Service, when it did not serve the exceptions by certified mail as required.

     The Agency contends that the Union Exceptions do not meet the criteria of 5 CFR 2425.2, Content of Exception, in that they do not contain evidence or rulings bearing on the issues before the Authority, specific references to the pertinent documents and citations of authorities, a legible copy of the award of the arbitrator and legible copies of other pertinent documents, or the name and address of the arbitrator.

     Further, the Union fails to cite any basis in the statute upon which the Authority can grant a review.  It does not articulate whether or how the award is deficient “because it is contrary to any law, rule or regulation; or . . .on other grounds similar to those applied by Federal courts in private sector labor-management relations” as required by 5 U.S.C. 7122(a)(1)(2).

     Even accepting the unsubstantiated allegation that Arbitrator Levin exceeded his authority, it is not clear how he did so.  If it is being alleged that the arbitrator resolved an issue not submitted or awarded relief to persons not encompassed within the grievance, it is not only unclear, but also contrary to the arbitrator’s right to formulate the issues where the parties do not stipulate the issues for resolution.  Department of Health and Human Services, SSA, Birmingham, Alabama and AFGE Local 2206, 35 FLRA No. 89.

     It is not enough to contend that the arbitrator’s award violates a regulation (Johnson Space Center, 3 FLRA 238, 80 FLRR 1-1277) or law (New York National Guard, 2 FLRA 702, 80 FLRR 1-1213).  The exception must demonstrate how the award violates the law or regulation if it is to avoid summary dismissal (San Antonio Air Logistics Center, 7 FLRA 11, 81 FLRR 1-1238).  The Agency contends the same should be even more so with respect to the assertion that Arbitrator Levin exceeded his authority as there is not a specific regulation or law to which the alleged deficiency relates.  

     The exceptions basically come down to a disagreement on the merits.  This area is discussed by Al Celmer and Robert A. Creo in the Federal Arbitration Advocate’s Handbook (2d Ed.), LRP Publications, p. 372, as follows:

          “It is settled law that an arbitrator’s award is not reviewable on the merits [Enterprise Wheel, 363 U.S. 593 (1960); Albuquerque Airway Facilities Sector, 2 FLRA 679, 80 FLRR 1-1207], and most exceptions are dismissed as mere disagreement with the arbitrator’s reasoning.  Redstone Arsenal and AFGE Local 1858, 13 FLRA 343, 83 FLRR 1-1313.  The “merits” of the case which are shielded from review include “not only asserted errors in determining the credibility of witnesses, the weight to be given to their testimony, and the determination of factual issues, but also the construction and application of the collective bargaining agreement.  Int’l Brotherhood of Pulp, Sulphite and Paper Mill Workers, Local 874, 362 F.2d 711 (5th Cir. 1966). . . . It is apparent that a policy is at work which favors deference to the arbiter which the parties have appointed to resolve their dispute.”

     The Federal Labor Relations Council’s executive director, Henry B. Frazier III, subsequently a member of the Federal Labor Relations Authority, believed that the “value and strength of labor dispute arbitration depend upon the finality of the arbitrator’s decision” and that “courts and agencies authorized to review the decision must be reluctant to interfere with it.”  He summed up the teaching of Council reports and decisions:

          “As in the private sector, federal sector arbitration is a creation of the parties and their collective bargaining agreement.  The Council has emphasized, through its reports and decisions, that it will intervene in the arbitration process only to the limited extent that an award comes within one of the Council’s grounds for review.  The Council patterned its philosophy of limited review in large part on that in the private sector.”  Frazier, “Labor Arbitration in the Federal Sector,” 45 Geo. Wash. L. Rev. 712, 721, 755-756. (1977).   

          V.  CONCLUSION
     The Agency contends that the Union’s Exceptions are deficient in that they were not properly served on the Agency, do not provide sufficient information upon which a response can be made, and do not state proper grounds for review.

     The Union’s exceptions constitute nothing more than a disagreement with the arbitrator’s findings of fact and evaluation of evidence.  The parties bargained for the arbitrator to interpret the collective bargaining agreement.  As such, the exceptions provide no basis for finding Arbitrator Levin’s award deficient.  AFGE, Local 1568 and U.S. Dept. of Housing and Urban Development, 33 FLRA 687 (1988).

     For the reasons discussed above, the Agency requests that the Union’s appeal be summarily dismissed.

Respectfully submitted, 

JAMES T. HEDGEPETH, Maj, USAF

Labor Counsel 

What are the Time Limits and Procedural Rules for Filing Exceptions and Oppositions to Exceptions? 
Under the provisions of Chapter 71 of Title 5 of the United States Code, either party to the arbitration may file an exception to an arbitrator’s award rendered pursuant to the arbitration. 5 C.F.R. § 2425.1(a).

The procedural rules for filing exceptions with the FLRA are set forth at 5 C.F.R. Part 2425.  The time limit for filing an exception to an arbitration award is thirty (30) days beginning on the date the award is served on the filing party. 5 C.F.R. § 2425.1(b).  The other party may file an opposition to the exception within thirty (30) days after the date of service of the exception.  5 C.F.R. § 2425.1(c).  Finally, each filing party must serve a copy on the other party. 5 C.F.R. § 2425.1(d). 

When filing an exception to an arbitration award, there are several items that must be in the exception.  First, an exception must be a dated, self-contained document which sets forth in full, a statement of the grounds on which review is requested. 5 C.F.R. § 2425.2(a).  The filing party must submit any evidence or rulings bearing on the issues. 5 C.F.R. § 2425.2(b).  A grievant may not file an exception to the FLRA without the authorization of the Union or the FLRA will dismiss the exception.
  Third, there should be arguments in support of the stated grounds, together with specific reference to the pertinent documents and citations of authorities. 5 C.F.R. § 2425.2(c).  Additionally, there must be a legible copy of the award of the arbitrator and legible copies of other pertinent documents. 5 C.F.R. § 2425.2(d).  Finally, the exception must contain a copy of the name and address of the arbitrator. 5 C.F.R. § 2425.2(e).

When Does an Arbitration Decision Become Final?

An arbitration award is final once the FLRA has upheld an award, or if no exception is filed within 30 days from the date the arbitrator’s decision is served on the filing party. 5 U.S.C. § 2425.1(b).  The date of service is either the date the arbitration award is deposited in the United States mail or is delivered in person. 5 C.F.R. § 2429.27(d).  [HOT TIP:  Keep the envelope.  The date on the envelope may be worth its weight in gold!]  However, if the award is served by mail, five days are added to the period for filing exceptions to the award. 5 C.F.R. § 2429.22.  Moreover, absent any evidence to the contrary, the arbitration award’s date is presumed to be the date of the service of the award.
  Once an arbitration award is final, it is an unfair labor practice to refuse to abide by the award. 5 U.S.C. § 7116(a)(8).

 What Are Inappropriate Grounds for Taking Exceptions?

The FLRA will not consider an exception with respect to an award relating to an action based on unacceptable performance covered under 5 U.S.C. § 4303; a removal, suspension for more than fourteen (14) days, reduction in grade, reduction in pay, or furlough of thirty (30) days or less covered under 5 U.S.C. § 7512; or to matters similar to those covered under 5 U.S.C. § 4303 and 5 U.S.C. § 7512 which arise under other personnel systems.  5 C.F.R. § 2425.3(b)(1)-(3).

What If the FLRA Rules Against the Agency on the Exceptions?  Is There Any Opportunity for Judicial Review? 

As a general rule, there is no opportunity for judicial review of the FLRA’s ruling on exceptions to an arbitral award unless the grievance that was the subject matter of the dispute that led to the arbitration was an unfair labor practice.
  If the subject of the arbitration was an unfair labor practice, then Federal courts have jurisdiction to review only matters relating to the unfair labor practice charge, and no other portions of the arbitral decision.
  

Judicial review of another sort is available if one party refuses to comply with the arbitral decision, or an order of the FLRA after the FLRA has ruled on exceptions to an arbitration.  If the losing party refuses to comply with an arbitration award or the FLRA ruling on exceptions, the FLRA General Counsel’s Office will issue an unfair labor practice complaint and prosecute the case through the administrative process.  When completed, the final order involving an unfair labor practice may be brought to court under 5 U.S.C. § 7123(a).  Judicial review in such cases is in the United States Court of Appeals for the District of Columbia or in the United States Court of Appeals for the circuit in which the person resides or transacts business. 5 U.S.C. § 7123(a).   
Some recent cases also indicate that there may be other grounds for judicial review under certain circumstances.  Because of the complexity of this emerging case law, and given the fact that this is a practical handbook rather than a comprehensive hornbook, this subject will be left for another day.  If there are any questions regarding whether a particular arbitration decision or FLRA ruling on exceptions is ripe for judicial review, contact the Central Labor Law Office and/or the Employment Litigation Division for coordination.  As a practical aside, the Central Labor Law Office and the Employment Litigation Division are located together in the same directorate, in the same section of the same floor or the same office building in Arlington, Virginia.  Informal coordination between these two entities usually involves nothing more than a walk down the hall of 25 feet or less.

If the FLRA Will Not Hear Chapter 43 and 75 Based Exceptions, What Appeal Route is Available to the Agency?

Arbitration cases involving either Chapter 43 (reduction or removal for unacceptable performance pursuant to Chapter 43, 5 U.S.C. § 4303) or Chapter 75 actions (disciplinary actions such as removals, suspensions for more than 14 days, reduction in pay or grade, or furlough for 30 days or less covers pursuant to5 U.S.C. § 7512) are only are appealed to the Court of Appeals for the Federal Circuit under 5 U.S.C. §§ 7121(f), 7703.

Losing grievants can always file appeals to the Federal Circuit; however, if a federal agency loses the arbitration, under 5 U.S.C. § 7703, the Director of the Office of Personnel Management is the only one who may obtain an appeal of a final order or petition of the Board or arbitration award under 5 U.S.C. §§ 4303 and 7512 matters.  The Director of the Office of Personnel Management must first file a request for reconsideration with the Board or arbitrator.  This assumes the Office of Personnel Management was not involved as a party in either the Board or arbitration proceeding.  This filing must be done within 30 days from the date the Office of Personnel Management receives notice of a decision of the Board or arbitrator.  Once either the Board or the arbitrator issues a decision denying Office of Personnel Management’s request for reconsideration, the Director of the Office of Personnel Management may appeal that decision to the Federal Circuit Court of Appeal.
  In the Air Force, all such appeals of arbitration awards where the Office of Personnel Management must be involved are required to go through the Central Labor Law Office.

What Type of Case is the Director of the Office of Personnel Management Likely to Have an Interest in Appealing?  

The Director looks for an error interpreting civil service law, rule or regulation that has a "substantial impact" on the civil service system.  One type of case that does not have substantial impact is the mitigation of penalty case.  The Federal Circuit has addressed that issue and noted that “…mitigation is essentially a matter of judgment closely tied to the facts of this case, precisely the type of issue which OPM should not petition for review.

What About “Mixed Case” Arbitrations?

Another type of case in federal sector arbitration is what is called a “mixed case” (MSPB jurisdiction plus an allegation of discrimination).  In this type of arbitration, the appeal first goes to the MSPB. 5 U.S.C. § 7121(d), 7702(a)(1).  An agency has no ability to appeal an arbitrator’s decision to the MSPB under 5 U.S.C. § 7121(d).  Only the aggrieved employee has that right.
  Labor organizations do not have an independent right to request MSPB review under 5 U.S.C. § 7121(d).
  MSPB will not provide de novo review, but will only ensure that the arbitrator has not erred in interpreting civil service law, rule, or regulations.  Also, the burden of proving error is on employee.
  The lack of a verbatim transcript does not entitle the grievant to a hearing with MSPB.
  Moreover, when an issue is raised in the petition review was  presented during the arbitration case but not sufficiently addressed in the arbitration award, the MSPB will decide the issue on the basis of the record presented with the petition for review.  Appling v. SSA, supra..  After MSPB review, the case then goes to the EEOC for review. 5 U.S.C. § 7702(a)(3), (b)(1).  After that, the case can go to the Special Panel, which is a mixture of both MSPB and EEOC. 5 U.S.C. § 7702(d)(6).

All mixed case arbitrations are properly appealed to Federal District Court.  

The review of the discrimination claim in Federal District Court is by trial de novo. 5 U.S.C. §§ 7702(a)(1), 7702(a)(2), 7702(e)(3). However, a federal employee who has chosen to pursue a mixed case through a negotiated grievance procedure must first appeal the case under the statutory maze required by mixed case processing. 5 U.S.C. §§ 2302(b), 4303, 7121, 7121(a-f), 7512, 7701, 7702, 7703, 7703(a)(1); Civil Rights Act of 1964, § 717 as amended, 42 U.S.C. § 2000e-16.  To get through the appeals process on a mixed-case arbitration, there first must be a grievance decision. 5 U.S.C. § 7702(a)(2).  Next, there must be an arbitration decision. 5 U.S.C. § 7121(d), 7702(a)(2).  Third, there must be a MSPB decision. 5 U.S.C. § 7702(a)(3).  Fourth, there must then be an EEOC concurrence with the MSPB in order for the case to be judicially reviewable. 5 U.S.C. § 7702(b)(5)(A).  If the EEOC non-concurs with the MSPB’s decision, the case goes back to the Board. 5 U.S.C. § 7702(b)(5)(A).  After the EEOC review, the next step is MSPB concurrence with the EEOC decision. 5 U.S.C. § 7702(c).  If the MSPB agrees with the EEOC’s decision, then the case is judicially reviewable.  If the MSPB disagrees with the EEOC’s decision as constituting an incorrect interpretation of any provision of any civil service law, rule, regulation or policy directive or the EEOC decision is not supported by the record’s evidence, the case may go to the Special Panel for a  Special Panel decision. 5 U.S.C. § 7702(d)2).  Both parties to the arbitration have a right to appear before the Special Panel to present oral arguments and to present written arguments with respect to the matter. 5 U.S.C. § 7702(d)(2)(4).  After a Special Panel decision, a party may then go to Federal District Court since the case has become judicially reviewable. 5 U.S.C. § 7702(d)(2)(A).  

There are several other routes for a grievant to get into district court.  The grievant may go to court if 120 days have passed since he or she filed a grievance involving discrimination with his or her agency. 5 U.S.C. § 7702(e)(1)(A).  He or she may also go to district court 120 days after filing an appeal with the MSPB. 5 U.S.C. § 7702(e)(1)(B).  Finally, the grievant may go to district court 180 days after filing a petition with the EEOC. U.S.C. § 7702(e)(1)(C).

Another type of grievance involves arbitrations alleging discrimination without an action appealable to the MSPB.  In this situation, the grievant may appeal to the EEOC. 5 U.S.C. § 7121(d).  A Federal District Court will have jurisdiction on judicially reviewable actions involving a grievance decision, Civil Rights Act, § 717(c)(42 U.S.C. § 2000e-16); an arbitration decision, Id.; and, an EEOC decision, Id.  Finally, a Federal District Court will have jurisdiction 180 days from grievance, Id. or 180 days from the filing with EEOC. Id.

This is a very complicated process and mistakes can easily be made.  The Central Labor Law Office has the Mixed Case Processing and Federal Sector Grievance Outlines that can be used as references on such matters.  Also, attorneys in the General Litigation Division’s Employment Litigation Branch and the Central Labor Law Office are available to assist with this maze of appeal processes. 




� Civil Service Reform Act, Pub. L. No. 95-454, 92 Stat. 1192 (1978).


� Codified at 5 U.S.C. § § 7101-7135 (198894).


� See  5 U.S.C. § 7117 (1994).


� For example, the Federal Labor Relations Authority (FLRA), which includes the Federal Services Impasse Panel; and the Department of Labor, which includes the Federal Mediation and Conciliation Service.


� See e.g. As of January 1, 1997, for example, 73 percent of the Air Force’s civilian employees were covered by a collective bargaining agreement. U.S. Office of Personnel Management, center for partnership and Labor-Management relations, Union Recognition in the Federal Government As of January 1997 pt. I, 2 (1997).


� 29 U.S.C. §§ 141- 187 (198894).


� 5 U.S.C. § 7121(b)(3)(C) (198894).


� For example, the Equal Employment Opportunity Commission may handle employee complaints of discrimination, allegations of whistleblower retaliation may be investigated by the Office of Special Counsel, and appeals of employee suspensions or firings may be appealed to the Merit Systems Protection Board.


� 5 U.S.C. § 7311 (1988); 18 U.S.C. §1918 (198894).


� 5 U.S.C. § 7121(a)(2)(b)(1)(C)(i)-(ii) (198894).


� 5 U.S.C. § 7121(b)(1)(C)(iii) (1994).


� Lt. Col. Richard T. Dawson and Lt. Col. W. Kirk Underwood, Overview of Labor Management Relations in the Air Force, 35 A.F. L. Rev. 1, 12 (1991).





� 5 U.S.C. § 7121(a) and (c)


�  These five grounds are found at 5 U.S.C. § 7121(c)(1)-(4)


� Dept. of Justice v. FLRA, 709 F.2d 724 (D.C. Cir. 1983)  See also NTEU v. Treasury, Financial Management Service,  45 FLRA No. 62 (1992)


� 5 U.S.C. § 7116(d)


� 5 U.S.C. § 7121(a)(2)


� See AFGE Local 2459 and U.S. Dept. of Justice Federal Bureau of Prisons, Federal Correctional Institution Texarkana, Texas 51 FLRA 1602 (1996) stating that an arbitrator’s determination that an earlier arbitration award has a binding effect on the parties is analogous to an arbitrator’s decision of procedural arbitrability since the decision could dispose of the grievance procedurally and not on the substantive merits.


�   Contract, Article 10, Arbitration, Section 2, Notice to Arbitrate: The contract requires the to initiate a “notice referring an issue to arbitration must be in writing, signed by the local Union president, designee...and submitted within thirty (30) calendar days following receipt of the final grievance decision.”


�  Contract, Article 9, Grievances, Section 10, Failure to Meet Requirements:  “Failure of the employee or Union to meet the time limits prescribed above shall constitute withdrawal and termination of the grievance.”


�  Arbitrators construing ambiguous provisions should do so in such a manner as to minimize possible harm to the parties.  Arbitrator Wyman in 69 LA 871 at 874.


�  Contract, Article 10, Arbitration, Section 8, Arbitrator’s Authority.


�  Generally an arbitrator will only apply the provisions of the contract, not create a meaning where such cannot be found.  Arbitrator Maggs in 17 LA 606 and Wyman, note 2 supra.


�  A most important standard in arbitration is the custom or past practice of the parties Smith Steel Workers v. A.O. Smith Corp, 105 LRRM 2044 (CA 7, 1980).


�  In the arbitration phase the penalty for being late is the same for both parties, it terminates the process.


�  This is supported by applying the theory of substantive rules of law and the common law.  At common law limitations, which are not specific in substantive law, are matters of equity.  The equity to be applied here is was the notice reasonably timely in relation to the event and not delayed to cause the other party an irreparable harm.  Meltzer, Ruminations About Ideology, Law and Labor Arbitration, (BNA Books, 1967), and Arbitrator Scheiber 32 LA 930, stating “the avoidance of procedural legalism should not be accompanied by a disregard for such principles of law as have long been our guiding stars.”


�   “I fully realize that we are well beyond the grievance process proper,” (Mr. Union Steward).


�  In the grievance phase the penalty for being late by management results in the employee or Union having the right to unilaterally advance the matter, if the employee or Union is late, it terminates the process.  This is the negotiated agreement and contract provision the parties established to govern time limitation penalties in their grievance process.


�  Applying the theories and substantive rules of law and the common law supports this.  This primarily is a plain and simple contract law issue.  Dismissal of an action based on statutes of limitations, which has been established here by contract, is the rule of law and is supported in arbitration rulings, Arbitrator Scheiber 32 LA 930, stating “the avoidance of procedural legalism should not be accompanied by a disregard for such principles of law as have long been our guiding stars.”


�  Contract, Article XX, Section G, Paragraph 3c.


  �The Board observed in Parker v. Defense Logistics Agency, 1 M.S.P.R. 505, 529 (1980), that its regulation, 5 C.F.R. §1201.56(c)(1), incorporated the substantial evidence test as defined in Universal Camera v. National Labor Relations Board, 340 U.S. 474, 477 (1951).  That is, "substantial evidence", means 





	 ... more than a mere scintilla.  It means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion ... Accordingly, it ... must be enough to justify, if the trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.





� Cornelius v. Nutt, 86 L.Ed.2d at 520 (citing BATF v. F.L.R.A. and 5 U.S.C. §101(b))


� Cornelius v. Nutt, 86 L.Ed.2d at 520.


� Cornelius v. Nutt, 86 L.Ed.2d 515 (1983).


� 5 U.S.C. §7512(e)(1).


  �To further support this holding that arbitrators must apply the same substantive standards that the Board would apply if the matter had been appealed to the Board, the Court noted that Congress made arbitration decisions subject to judicial review "in the same manner and under the same conditions as if the matter had been decided by the Board," (See 5 U.S.C. §7121(f)) expressly "to assure conformity between the decision of arbitrators with those of the Merit Systems Protection Board."  S. Rep. No. 95�969, p. 111 (1978).


� See Cornelius v. Nutt, 86 L.Ed.2d at 520 (citing 5 U.S.C. §7701(c)(1)�.


�The Board observed in Parker v. Defense Logistics Agency, 1 M.S.P.R. 505, 529 (1980), that its regulation, 5 C.F.R. §1201.56(c)(1), incorporated the substantial evidence test as defined in Universal Camera v. National Labor Relations Board, 340 U.S. 474, 477 (1951).  That is, "substantial evidence", means 





	 ... more than a mere scintilla.  It means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion ... Accordingly, it ... must be enough to justify, if the trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.





� Community Services Administration, 6 F.L.R.A. 616 (1981); Department of Transportation, Federal Aviation Administration, 11 F.L.R.A. 323 (1983); U.S. Department of Justice, Federal Prison System Federal Correctional Institution, Milan, Michigan, 17 F.L.R.A. 1023 (1985); 22nd Combat Support Group, March Air Force Base, California, 27 F.L.R.A. 279 (1987); Pension Benefit Guaranty Corporation v. NTEU, 52 FLRA No. 132 (1997).


� Old Dominion Branch No. 496, National Association of Letter Carriers, AFL�CIO v. Austin, 418 U.S. 264 (1974).


� New York Times v. Sullivan, 376 U.S. 254, 270 (1964).


� Maryland Drydock Co. v. NLRB, 183 F.2d 538 (4th Cir. 1950).


� Farmers’ Co�operative Co. v. NLRB, 208 F.2d 296 (8th Cir. 1953); NLRB v. Polynesian Arts, 209 F.2d 846 (6th Cir. 1954); NLRB v. Blue Bell, Inc., 219 F.2d 796 (5th Cir. 1955); Caterpillar Tractor Co. v. NLRB, 230 F.2d 357 (7th Cir. 1956); NLRB v. Soft Water Laundry, Inc., 346 F.2d 930 (5th Cir. 1965); Boaz Spinning Co. v. NLRB, 395 F.2d 512 (5th Cir. 1968).


� Department of Housing and Urban Development, San Francisco Area Office, San Francisco, California, 4 F.L.R.A. 460 (1980).


� National Labor Relations Board, Region I, Boston, Massachusetts, 5 F.L.R.A. 622 (1981).


� Department of The Air Force, Ogden Air Logistics Center, Hill Air Force Base, Utah, 25 F.L.R.A. 342 (1987).


� Veterans Administration Washington, D.C. and Veterans Administration Medical Center, Cincinnati, Ohio, 26 F.L.R.A. 114 (1987).


� Johnson v. Dept. of Army, 48 M.S.P.R. 54 (1991). 


� Conner v. U.S. Postal Service, 25 M.S.P.R. 520 (1985).


� Barnes v. Dept. of Army, 22 M.S.P.R. 243 (1984).


� Prescott v. Dept. of Health and Human Resources, 6 M.S.P.R. 252 (1981).


�  Redfern v. Dept. of Labor, 58 M.S.P.R. 307 (1993).


� Roberson v. VA, 27 M.S.P.R. 489 (1985).


� Jefferson v. VA, 6 M.S.P.R. 348 (1981).


� Ballentine v. Dept. of Justice, 30 M.S.P.R. 652 (1986).


� Fikes v. Dept. of Justice, 6 M.S.P.R. 384 (1981).


� Romero v. Dept. of Army, 10 M.S.P.R. 56 (1982).


� Scheer v. Dept. of Navy, 34 M.S.P.R. 529 (1987).


� Walton v. Dept. of Treasury, 9 M.S.P.R. 310 (1981); Carson v. VA, 33 M.S.P.R. 666 (1987); Fowler v. DLA, 38 M.S.P.R. 174 (1988); Jeffers v. VA, 40 M.S.P.R. 567 (1989); Sims v. Dept. of Defense, 58 M.S.P.R. 131 (1993).


� Wiggins v. National Gallery of Art, 980 F.2d 1436 (Fed. Cir. 1992).


� Ingram v. Dept of Justice, 44 M.S.P.R. 578 (1990), aff’d 925 F.2d 1419 (Fed. Cir. 1991).


  � Douglas v. Veterans Administration, 5 M.S.P.R. 280, 305�6 (1981).


� Ahr v. Dept. of Justice, 23 M.S.P.R. 238 (1984).


� Gibbs v. Department of Navy, 33 M.S.P.R. 261 (1987); Dick v. U.S. Postal Service, 52 M.S.P.R. 322 (1992).


� Fairall v. VA, 33 M.S.P.R. 33 (1987).


� Davis v. Dept. of Army, 33 M.S.P.R. 223 (1987); Jackson v. Dept of Navy, 52 M.S.P.R. 1 (1992); Barry v. Dept. of Treasury, 71 M.S.P.R. 283 (1996); Buniff v. Department of Agriculture, 79 M.S.P.R. 118 (1998).


� Davis v. Dept. of Treasury 8 M.S.P.R. 317 (1981).


� Bassett v. Dept. of Navy, 34 M.S.P.R. 66 (1987);  Milner v. Dept. of Army, 45 M.S.P.R. 163 (1990); Devall v. Dept. of the Navy, 77 M.S.P.R. 468 (1998).


� Bree v. Dept. of Health and Human Services, 49 M.S.P.R. 68 (1991); Harbo v. Postal Service, 53 M.S.P.R. 450 (1992); Brown v. Dept. of Air Force, 67 M.S.P.R. 500 (1995).


� Simpkins v. U.S. Postal Service, 79 M.S.P.R. 603 (1998).


� Brown v. Dept. of Treasury, 34 M.S.P.R. 132 (1987); Pencook v. U.S. Postal Service, 67 M.S.P.R 409 (1995).


� Daniels v. U.S. Postal Service, 57 M.S.P.R. 272 (1993).


� Young v. Dept. of Navy, 7 M.S.P.R. 73 (1981). Satlin v. Dept. of Veterans Affairs, 60 M.S.P.R. 218 (1993); Greer v. Dept. of Army, 79 M.S.P.R. 477 (1998).


� .  Cross v. Dept. of The Air Force, 25 M.S.P.R. 353, aff’d 785 F.2d 320 (1981); Weirauch v. Dept. of Army, 26 M.S.P.R. 53 (1985), aff’d, 782 F.2d 1560 (1986); Brown v. VA, 44 M.S.P.R. 635 (1990).


� Donaldson v. Dept. of Labor, 27 M.S.P.R. 293 (1985); O’Neal v. Dept. of Army, 47 M.S.P.R. 433 (1991); Harvey v. Dept. of Navy, 65 M.S.P.R. 120 (1994).


� Romero v. EEOC, 55 M.S.P.R. 527, 535 (1992), aff’d, 22 F.3d 1104 (Fed.Cir. 1994).


� Smallwood v. Dept. of Navy, 52 M.S.P.R. 678 (1992).


� Neal v. DLA, 72 M.S.P.R. 158 (1996).


� Hober v. Dept of Army, 64 M.S.P.R. 129 (1994); Greer v. Dept. of Army, 79 M.S.P.R. 477 (1998).


� Thompson v. Farm Credit Admin, 51 M.S.P.R. 569 (1991).


� Colgan v. Dept. of Navy, 28 M.S.P.R. 116 (1985).


� Hailey v. Dept. of Agriculture, 26 M.S.P.R. 114 (1985).


� Papritz v. Dept. of Justice, 31 M.S.P.R. 495 (1986).


� Macijauskas v. Dept. of Army, 34 M.S.P.R. 564 (1987).


� Smith v. Dept. of Navy, 30 M.S.P.R. 253 (1986).


� Sandland v. GSA, 23 M.S.P.R. 583 (1984)


� Johnson v. Dept. of Army, 44 M.S.P.R. 464 (1990).


� Brown v. VA, 44 M.S.P.R. 635 (1990).


�  Sullivan v. Dept. of Navy, 44 M.S.P.R. 646 (1990).


� O’Neal v. Department of Army, 47 M.S.P.R. 433 (1991).


� Clarke v. Department of Health and Human Services, 48 M.S.P.R. 566 (1991).





� Parker v. Defense Logistics Agency, 1 M.S.P.R. 505, 513 (1980).


� Parker v. DLA, 1 M.S.P.R. 505 (1980); Osokow v. OPM, 25 M.S.P.R. 319 (1984).


�  Hawkins v. Dept of Treasury, 52 M.S.P.R. 686 (1992).


� Crosby v. U.S. Postal Service, 74 M.S.P.R. 98 (1997).


� Handy v. U.S. Postal Service, supra.


� Smith v. U.S. Dept. of Labor, 25 M.S.P.R. 102 (1984); Mouser v. Dept. of Health and Human Resources, 30 M.S.P.R. 619 (1986).


� Davis v. U.S. Postal Service, 52 M.S.P.R. 305 (1992). 


� Riggs v. U.S., 21 Cl.Ct. 664, 668 (1990).


� Ballou v. General Electric Co. , 433 F.2d 109, certiorari denied 91 S.Ct. 1253, 401 U.S. 1009, 28 L.Ed. 2d 545 (1970).


� Reich v. Newspapers of New England, 44 F.3d 1060 (1st Cir. 1995); Karr. v. City of Jackson, 950 F.Supp. 1317 (E.D. Tex. 1997).


� National Treasury Employees Union and Federal Deposit Insurance Corporation, 53 FLRA No. 134 (1998).


� Joseph M. Ford, B-250051 (May 23, 1994).


  � 5 U.S.C. §5596








  � Allen v. U.S. Postal Service, 2 M.S.P.R. 580, (1980).





  � Allen v. U.S. Postal Service, 2 M.S.P.R. 420, 431 (1980) quoting Transcript of Senate Committee on Governmental Affairs' Mark�up Session on S. 2640, 95th Cong. 2d Sess. at 124�25(1987).








� Portsmouth Naval Shipyard and FEMTC, 15 FLRA 181 (1984), aff’d Department of Navy v. FLRA, 815 F.2d 797 (1st Cir. 1987).  VAMC, Leavenworth and AFGE Local 85, 38 FLRA 232 (1990); VA, Allen Park VAMC and AFGE Local 933, 40 FLRA 160 (1991).


� Philadelphia Naval Shipyard and Philadelphia Metal Trades Council, 32 FLRA 417 (1988); National Association of Government Employees Local R5-188 and U.S. Department of the Air Force, Seymour Johnson AFB, Goldsboro, North Carolina, 54 FLRA No. 11 (1998); Alabama Association of Civilian Technicians and U.S. Department of Defense Alabama State Military Department, Alabama National Guard, 54 FLRA No. 31 (1998).


� GSA and AFGE Local 2600, 34 FLRA 1123 (1990).


� U.S. Department of Defense Dependent Schools and Overseas Education Association, 49 FLRA 120, 122 n. 1 (1994); AFGE National Council of EEOC Locals No. 216 and EEOC, Philadelphia District Office, 50 FLRA 48, 50 n. 2 (1994).





� Overseas Federation of Teachers and DODDS, Mediterranean Region, supra.; AFGE Local 400 and U.S. Department of the Army 10th Mountain Division Fort Drum, New York, 50 FLRA 525 (1995).


� . U.S. Department of the Army, Army Information Systems Command, Savanna Army Depot and NAGE, Local R7-36, 38 FLRA 1464 (1991); United States Air Force Academy Colorado Springs, Colorado and AFGE Local 1867, 50 FLRA 498 (1995).


� VAMC, Leavenworth and AFGE Local 85, 38 FLRA 232 (1990).


� Philadelphia Naval Shipyard and Philadelphia Metal Trades Council, 32 FLRA 417 (1988); Alabama Association of Civilian Technicians and U.S. Department of Defense Alabama State Military Department Department Alabama National Guard, 54 FLRA No. 31 (1998).


� SSA and AFGE, 32 FLRA 806 (1988).


� SSA and AFGE Local 2369, 34 FLRA 866 (1990).


� NFFE Local and U.S. Department of Air Force, Fairchild Air Force Base, Washington, 53 FLRA 1747 (1998).


� Department of Navy, Lexington-Blue Grass Army Depot, 43 FLRA 1074 (1992).


� Department of Treasury v. FLRA, 43 F.3d 682 (D.C. Cir. 1994).


� Department of Labor 10 FLRA 491 (1982).


� SEIU Local 200, 10 FLRA 49 (1982).


� FAA, 54 FLRA No. 59 (1998).


� Defense Commissary Agency, 54 FLRA 83 (1998).


� United States Department of Health and Human Services, Social Security Administration, New York Region, 52 FLRA 328 (1996).


� AAFES, Ft Knox Exchange, 8 FLRA 256 (1982); U.S. Department of Justice, Federal Bureau of Prisons, United States Penitentiary, Leavenworth, Kansas, 53 FLRA 165 (1997).


� Department of the Treasury, U.S. Customs Service, 37 FLRA 309 (1997).


� . Department of Health and Human Services, Social Security Administration, Kansas City, Missouri, 37 FLRA 816 (1990).


� U.S. Department of the Treasury, Internal Revenue Service, Helena District, 37 FLRA 1410 (1991).


� McGuire AFB, 3 FLRA 252 (1980); V.A. Medical Center, Newington, 19 FLRA 535 (1985); NFFE Local 1827, 52 FLRA 1378 (1997).


�  Overseas, 4  FLRA 98 (1980); DHHS, 10 FLRA 436 (1982);  AFGE Local 51, 30 FLRA 1266 (1988); Dept. of Interior, BIA, 53 FLRA 984 (1997).


� NLRB 35 FLRA 421 (1990).


� U.S. Army Missile Material Readiness Command, 2 FLRA 433 (1980); Army Missile Command Redstone Arsenal, 18 FLRA 374 (1984); Dept. of HUD, 33 FLRA 308 (1988); International Organization of Masters,  39 FLRA 707 (1991); Dept. of Justice, 49 FLRA  45 (1994); 88th Air Base Wing, Wright-Patterson AFB, OH , 53 FLRA 1605 (1998).


� National Border Patrol Council, 3 FLRA 400  (1980); DHHS, SSA, 24 FLRA 959 (1986); Health Care Financing Administration, 26 FLRA 860 (1987); Dept of Air Force, Hill AFB, 39 FLRA 103 (1991); AFGE Local 1869, 50 FLRA 172 (1995).


� AFGE Local 1770, 51 FLRA 1302 (1996); AFGE Local 1617, 51 FLRA 1645 (1996).


� Department of Commerce, Patent and Trademark Office, 52 FLRA 358 (1996).


� Social Security Administration, Raleigh, North Carolina, 53 FLRA 43 (1997).


� U.S. Department of the Navy, Naval Training Center, Orlando, Florida, 53 FLRA 103 (1997).


� U.S. Department of the Air Force, Air Force Logistics Command, Hill AFB, Utah, 35 FLRA 417 (1990).


� AFGE Local 1760, 37 FLRA 1193 (1990).


� AFGE Council 215, 52 FLRA 85 (1996).


� U.S. Department of Defense, Army and Air force Exchange Service, Dallas, Texas, 37 FLRA 71 (1990).


� Social Security Administration, 31 FLRA 933 (1988);U.S. Department of VAMC, Buffalo, NY, 37 FLRA 379 (1990).


� Social Security Administration, 32 FLRA 806 (1988).


� NLRB, 35 FLRA 421 (1990).


� NFFE Local 186 and U.S. Department of the Interior, Bureau of Indian Affairs Office of Indian Education Programs Flandreau Indian School, Flandreau, South Dakota, 55 FLRA No. 17 (1999); U.S. Department of the Interior, Bureau of Mines, Pittsburgh Research Center, 53 FLRA 34 (1997); U.S. Department of Defense, DLA, 50 FLRA 212 (1995); AFGE Local 2921, 47 FLRA 446 (1993).


� United States Department of Justice, Federal Bureau of Prisons Correctional Institution, McKean, Pennsylvania, 49 FLRA 45 (1994).


� Department of the Air Force, Kelly AFB, 51 FLRA 1624 (1996); U.S. Department of Defense, DLA, 50 FLRA 212 (1995); Department of the Army, Headquarters, 101st Airborne Division (Air Assault) and Fort Campbell, Fort Campbell, Kentucky, 7 FLRA 18 (1981).
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