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I.
Introduction


This primer is about resolving equal employment opportunity (EEO) complaints. Anyone who has ever been involved in the EEO process knows that it is a lengthy, cumbersome and expensive procedure. Experienced practitioners know that the system has become clogged with complaints that do not involve discrimination issues at all. If even a small fraction of these cases can be resolved, then the Air Force stands to save significantly.


Consider the following statistics. Between 1991 and 1997, the number of EEO complaints filed annually, government-wide, increased from 17,696 to 27,587, an increase of 56%. At the same time, the percentage of cases in which a finding of discrimination was made decreased from 14.8% to 9.9%, a decline of 33%. The obvious conclusion from these numbers is that while the number of complaints has risen, the percentage of valid complaints has declined.


Within the Air Force, the average cost of an informal complaint is $2,000 and the average labor hours involved is 45 hours. If the complaint goes formal, the cost rises to $16,000 and the number of labor hours increases to 321.
  Thus, if a case can be resolved before it goes formal, the Air Force can realize substantial savings in both monetary and labor costs.


In this primer we will look at some of the ways to resolve EEO complaints without a hearing. First, we will examine the regulatory grounds for dismissing a formal EEO complaint. Then, we will consider methods of resolution available to EEOC administrative judges. Finally, we will briefly discuss settlement and alternative dispute resolution.

II.
Overview Of The EEO Process


As noted above, the administrative process for investigating and resolving EEO complaints is long and unwieldy. While the goal is to resolve complaints within 180 days, the reality is that few complaints get resolved in less than a year. The process contains many stages of investigation and review which bind an agency if an adverse decision is reached but which allow an unsatisfied complainant to seek additional reviews until he or she eventually files a civil action in Federal district court.

To understand the EEO process, one must recognize that there are really two distinct processes. One involves what might be described as “pure” EEO complaints and the other involves what are known as mixed case complaints. A mixed case complaint is defined in the EEOC’s regulations as:

[A] complaint of employment discrimination filed with a Federal agency based on race, color, religion, sex, national origin, age or handicap related to or stemming from an action that can be appealed to the Merit Systems Protection Board (MSPB).

29 C.F.R. § 1614.302(a)(1).

In any mixed case, the complainant usually has the option of proceeding under the MSPB’s appeals process (referred to as a mixed case appeal), the EEOC’s complaints process (referred to as a mixed case complaint) or, if applicable, under a negotiated grievance procedure. In this primer, we are concerned with the processing of EEO complaints so we will discuss the differences between processing a pure EEO complaint and a mixed case complaint.

A.
Processing A Pure EEO Complaint

The EEO process begins when a complainant contacts an agency EEO counselor about a claim of unlawful discrimination. An employee or applicant for employment who believes that he or she has been the victim of unlawful discrimination must make initial contact with an EEO counselor within 45 days of the incident or, in the case of a personnel action, within 45 days of the effective date of the action. 29 C.F.R. § 1614.105(a)(1). The agency or the EEOC may extend this 45-day time limit for good cause. 29 C.F.R. § 1614.105(a)(2).

Upon contact, the EEO counselor holds an initial counseling session with the complainant. At this session, the EEO counselor must advise the complainant of his or her rights and duties, including the right to a hearing or immediate final decision by the agency and the duties to mitigate damage and to keep the agency and the EEOC informed of their current address. 29 C.F.R. § 1614.105(b)(1). The EEO counselor must also inform the complainant of his or her right to participate in alternative dispute resolution if offered in the particular case by the agency. 29 C.F.R. § 1614.105(b)(2). At this point, the complainant must make a choice: whether to participate in any offered alternative dispute resolution program or to engage in counseling.

If the complainant chooses to go through counseling, the EEO counselor provides the complainant with informal counseling on his or her complaint in accordance with instructions contained in the EEOC’s management directives. 29 C.F.R. § 1614.105(c). Normally, this informal counseling must be completed within 30 days. 29 C.F.R. § 1614.105(d). This 30-day period may be increased by up to 60 days if the complainant agrees, in writing, before the end of the initial 30-day period. 29 C.F.R. § 1614.105(e). If the matter is not resolved during the informal counseling, the EEO counselor conducts a final interview with the complainant and issues the notice of final interview. 29 C.F.R. § 1614.105(d). The complainant then has 15 days from receipt of the notice of final interview to file a formal complaint of discrimination with the agency. 29 C.F.R. § 1614.106(b).

If, on the other hand, the complainant chooses to participate in any offered alternative dispute resolution program, the pre-complaint processing period shall be 90 days. 29 C.F.R. § 1614.104(f). If the matter is not resolved within that time, the EEO counselor issues the notice of final interview. Id. Again, the complainant has 15 days to file a formal complaint of discrimination with the agency. 29 C.F.R. § 1614.106(b).

A formal complaint must be filed with the agency that allegedly discriminated against the complainant. 29 C.F.R. § 1614.106(a). The complaint must contain a statement identifying the aggrieved individual and the agency involved and must describe the actions or practices that form the basis of the complaint. 29 C.F.R. 1614.106(c). The statement must be signed by the complainant or his or her attorney. Id. The formal complaint can be amended at any time prior to conclusion of the agency’s investigation to include related issues or claims. 29 C.F.R. § 1614.106(d).

If the complainant files a formal complaint, the EEO counselor must submit a written report, within 15 days, to the agency office designated to accept complaints and to the complainant. 29 C.F.R. § 1614.105(c). The report must state the issues discussed and the actions taken during counseling. Id. An agency must acknowledge receipt of a formal complaint or amendment in writing. 29 C.F.R. § 1614.106(e). The acknowledgement must inform the complaint of the date of filing; the address of the EEOC office where a request for hearing should be sent; that the complainant can appeal any final action on or dismissal of his or her complaint; that the agency must complete an impartial and appropriate investigation within 180 days of the filing of the complaint. Id. This 180-day period may be extended by written agreement of the parties. 29 C.F.R. § 1614.106(e)(2). If an amendment is filed, the agency investigation must be completed within 180 days of the last filed amendment or within 360 days of the initial complaint, whichever is earlier. Id. In any event, any time after 180 days from the date of the first filed complaint, the complainant has the right to request a hearing before an EEOC administrative judge. Id.

Once a formal complaint is filed with an agency, it must decide whether to accept the complaint or to dismiss all or part of the allegations made by the complainant. If the agency dismisses the complaint in its entirety, the complainant may file an immediate appeal with the EEOC or file a civil action in Federal district court. 29 C.F.R. §§ 1614.110(b); 1614.401(a); 1614.407. An appeal to the EEOC must be filed within 30 days of receipt of the dismissal. 29 C.F.R. § 1614.402(a). An agency decision to dismiss all of a complaint must contain the rationale for dismissing the claims in the complaint. 29 C.F.R. § 1614.110(b).

If the agency accepts all of the allegations, or if it dismisses some and accepts some (referred to as a partial dismissal), the agency must investigate the accepted allegations. 29 C.F.R. § 1614.108. If the agency dismisses some of the allegations, it must notify the complainant in writing of its determination, the rationale for the determination, and that the dismissed allegations will not be investigated. 29 C.F.R. § 1614.107(b). A partial dismissal cannot be immediately appealed but is reviewable by an EEOC administrative judge if a hearing is requested later. Id.
An agency is required to conduct an impartial and appropriate investigation of formal discrimination complaints. 29 C.F.R. § 1614.108. When the investigation is completed, the agency must provide the complainant with a copy of the investigative file and notice of his or her right to request a hearing or a final decision by the agency. 29 C.F.R. § 1614.108(f). At this point, the complainant has another decision to make. The complainant can request a hearing and decision by an EEOC administrative judge or  he or she can request an immediate final decision by the agency. Id. The complainant must make his or her choice within 30 days from receipt of the investigative file. Id. A final decision by the agency can be appealed to the EEOC.

Upon receipt of the investigative file and notice, or at any time after 180 days from the initial filing of a formal complaint, the complainant may request a hearing before an EEOC administrative judge. 29 C.F.R. § 1614.108(g). Within 15 days of receipt of a request for a hearing, the agency must provide a copy of the investigative file to the EEOC and, if not previously provided, to the complainant. Id.
Upon receipt of a request for a hearing, the EEOC will appoint an administrative judge to conduct a hearing. 29 C.F.R. § 1614.109(a). The judge is authorized to review any prior agency determination dismissing some of the allegations in the complaint. 29 C.F.R. § 1614.107(b). The judge may dismiss a complaint on his or her own initiative or pursuant to an agency’s motion. 29 C.F.R. § 1614.109(b). The judge may also make a decision on the merits of the complaint without a hearing. 29 C.F.R. § 1614.109(g). If the matter is not otherwise disposed of, the administrative judge will conduct a hearing and issue a decision on the merits. 29 C.F.R. § 1614.109(i). A judge’s decision can be appealed by either party to the EEOC. If the decision is not appealed, it becomes binding on the agency. The agency has 40 days to either fully implement the decision or file an appeal. Finally, the complainant can file a civil action in Federal district court.

There are several points during the processing of a pure EEO complaint where it might be resolved short of a formal hearing. It can be resolved at any point, but particularly during the informal processing stage, through the use of alternative dispute resolution or by settlement. At any time after the formal filing of a complaint up to a request for a hearing it can be completely or partially dismissed by the agency. After a hearing has been requested, it can be dismissed or decided on a motion for decision without a hearing by the administrative judge.

B.
Processing A Mixed Case Complaint

Mixed cases complaints of discrimination are also processed substantially in accordance with 29 C.F.R., Part 1614, Subpart A. There are, however, some important differences.

As stated above, a mixed case complaint is an EEO complaint that stems from an action that can be appealed to the Merit Systems Protection Board (MSPB). The MSPB was created by the Civil Service Reform Act of 1978 to replace the functions of the Civil Service Commission’s Federal Employee Appeals Authority. The MSPB is an indepen-dent Executive agency which has described its mission as ensuring that Federal employees are protected against abuses by agency management, that agencies make employment decisions in accordance with the merit system principles, and that Federal merit systems are kept free of prohibited personnel practices (including discrimination). 

In order to carry out this mission, the MSPB has been vested with the authority to hear and adjudicate matters within its jurisdiction under Title 5 of the United States Code or under any other law, rule, or regulation. The MSPB does not, however, have jurisdiction over all actions that are alleged to be incorrect. Marren v. Department of Justice, 49 M.S.P.R. 45, 51 (1991); Hipona v. Department of the Army, 39 M.S.P.R. 522, 525 (1989). Rather, the MSPB’s jurisdiction is limited to those matters over which it has been granted jurisdiction by statute or regulation. Saunders v. Merit Systems Protection Board, 757 F.2d 1288 (Fed. Cir. 1985); Shaw v. Department of the Navy, 42 M.S.P.R. 586, 588-89 (1989); Lizut v. Department of the Army, 30 M.S.P.R. 119 (1986). The MSPB has listed those actions over which it has jurisdiction in its procedural regulations. See 5 C.F.R. §§ 1201.1 to 1201.3. For a discussion of MSPB jurisdiction, see the CLLO’s MSPB Jurisdiction Primer.

Whenever an agency takes an action against an employee which is appealable to the MSPB, the agency must provide the employee with notice of his or her appeal rights. This includes providing the employee with notice of the time limits for filing an appeal, a copy of the MSPB’s regulations, and a copy of the appeal form. 5 C.F.R. § 1201.21. If the employee has, either orally or in writing, raised the issue of discrimination during the processing of the action, the agency must also inform the employee of his or her right to file either a mixed case complaint with the agency or a mixed case appeal with the MSPB. 29 C.F.R. § 1614.302(b). The employee must be informed that he or she cannot file both, and that whichever is filed first shall be considered an election to proceed in that forum. Id. For purposes of making an election, an individual is deemed to have elected the MSPB procedure when he or she files a written appeal with the MSPB. He or she is deemed to have elected the EEO procedure when he or she files a formal complaint of discrimination with the agency, not when they initially contact an EEO counselor.

As with a pure EEO complaint, the processing of a mixed complaint begins when the complainant makes initial contact with an EEO counselor. The complainant must contact the EEO counselor within 45 days of the effective date of the personnel action being challenged. 29 C.F.R. § 1614.105(a)(1). The agency or the EEOC may extend this 45-day time limit for good cause. 29 C.F.R. § 1614.105(a)(2).

Upon contact, the EEO counselor holds an initial counseling session with the complainant. At this session, the EEO counselor must advise the complainant of his or her rights and duties, including election rights pursuant to 29 C.F.R. §§ 1614.301 and 1614.302. 29 C.F.R. § 1614.105(b)(1). The EEO counselor must also inform the complainant of his or her right to participate in alternative dispute resolution if offered in the particular case by the agency. 29 C.F.R. § 1614.105(b)(2). At this point, the complainant must make a choice: whether to participate in any offered alternative dispute resolution program or to engage in counseling.

If the complainant chooses to go through counseling, the EEO counselor provides the complainant with informal counseling on his or her complaint in accordance with instructions contained in the EEOC’s management directives. 29 C.F.R. § 1614.105(c). Normally, this informal counseling must be completed within 30 days. 29 C.F.R. § 1614.105(d). This 30-day period may be increased by up to 60 days if the complainant agrees, in writing, before the end of the initial 30-day period. 29 C.F.R. § 1614.105(e). If the matter is not resolved during the informal counseling, the EEO counselor conducts a final interview with the complainant and issues the notice of final interview. 29 C.F.R. § 1614.105(d). The complainant then has 15 days from receipt of the notice of final interview to file a formal complaint of discrimination with the agency. 29 C.F.R. § 1614.106(b).

If, on the other hand, the complainant chooses to participate in any offered alternative dispute resolution program, the pre-complaint processing period shall be 90 days. 29 C.F.R. § 1614.104(f). If the matter is not resolved within that time, the EEO counselor issues the notice of final interview. Id. Again, the complainant has 15 days to file a formal complaint of discrimination with the agency. 29 C.F.R. § 1614.106(b).

It is at this point that the complainant must make a binding election whether to proceed with a mixed case complaint or to file a mixed case appeal with the MSPB. If the complainant files a formal complaint with the agency, he or she is deemed to have elected to proceed with a mixed case complaint. If the complainant files both an appeal with the MSPB and a complaint with the agency, whichever has been filed first will be deemed an election to proceed in that forum.

If the complainant elects to proceed with a mixed case complaint, the formal complaint must be filed with the agency that allegedly discriminated against the complainant. 29 C.F.R. § 1614.106(a). The complaint must contain a statement identifying the aggrieved individual and the agency involved and must describe the actions or practices that form the basis of the complaint. 29 C.F.R. 1614.106(c). The statement must be signed by the complainant or his or her attorney. Id. The formal complaint can be amended at any time prior to conclusion of the agency’s investigation to include related issues or claims. 29 C.F.R. § 1614.106(d).

The EEO counselor must then submit a written report, within 15 days, to the agency office designated to accept complaints and to the complainant. 29 C.F.R. § 1614.105(c). The report must state the issues discussed and the actions taken during counseling. Id. An agency must acknowledge receipt of a formal complaint or amendment in writing. 29 C.F.R. § 1614.106(e). The acknowledgement must inform the complainant of the date of filing. Id.
At this point, the agency must decide whether to accept the complaint or to dismiss all or part of the allegations made by the complainant. An agency may dismiss a mixed case complaint for any of the reasons stated, and under the conditions prescribed, in 29 C.F.R. § 1614.107. 29 C.F.R. § 1614.302(c). If the agency dismisses the complaint in its entirety, the complainant may file an immediate appeal with the MSPB or file a civil action in Federal district court. 29 C.F.R. §§ 1614.110(b); 1614.401(a); 1614.407. A dismissal of a mixed case complaint cannot be appealed to the EEOC except where it is alleged that it has been improperly dismissed by applying 29 C.F.R. § 1614.107(a)(4) to a non-mixed case matter.  29 C.F.R. § 1614.302(c)(2)(i). An agency decision to dismiss all or part of a complaint must contain the rationale for the dismissal. 29 C.F.R. § 1614.110(b).

At the time that an agency accepts a mixed case complaint, it must advise the complainant that, if a final decision is not issued within 120 days, the complainant may, at any time thereafter, appeal to the MSPB or file a civil action, but not both. 29 C.F.R. § 1614.302(d)(1)(i). The agency must also advise the complainant that, if he or she is dissatisfied with the agency’s final decision on the complaint, he or she may appeal to the MSPB within 30 days of receipt of the decision. 29 C.F.R. § 1614.302(d)(1)(ii).

The agency is required to conduct an impartial and appropriate investigation of the complaint. 29 C.F.R. § 1614.108. Upon completion of the investigation, the agency must provide a copy to the complainant and advise him or her that a final decision will be issued within 45 days without a hearing. 29 C.F.R. §§ 1614.108(f) and 1614.302(d)(2). When the agency issues the final decision, it must advise the complainant that he or she may appeal to the MSPB within 30 days of receipt or file a civil action. 29 C.F.R. § 1614.302(d)(3).

Appeals to the MSPB are processed in accordance with the MSPB’s procedural regulations at 5 C.F.R., Part 1201. A final decision of the MSPB may be appealed to the EEOC. 29 C.F.R. § 1614.303.

III.
Dismissals

One of the first options to consider is whether or not all or some of the allegations contained in an EEO complaint can be dismissed under the criteria contained in 29 C.F.R. § 1614.107.

It must be recognized up front that an informal discrimination complaint cannot be dismissed, even if it is fatally flawed, e.g., if it is untimely. The counselor must counsel the complainant, conduct the final interview, and issue the notice of final interview.

Once a formal complaint is filed, the EEOC regulations provide several grounds for dismissing a complaint. 29 C.F.R. § 1614.107. Acceptable bases for dismissal include:  filing a complaint which fails to state a claim; failing to comply with the applicable time limits; filing a complaint which is the basis of a pending or decided civil action; raising the same matter in both the EEO complaint process and the Merit Systems Protection Board appeals process or the negotiated grievance process; filing a complaint which is moot; failure to prosecute or cooperate; filing frivolous claims; and filing claims about the EEO process.

When a formal complaint of discrimination is filed, agency counsel should review the complaint to determine if it should be accepted and investigated or if all or part of the complaint should be dismissed.

If the formal complaint is dismissed in its entirety, the complainant may file an appeal with the EEOC or may go directly to Federal district court. If the complainant appeals to the EEOC, the base legal office is responsible for preparing a brief on behalf of the Air Force. See TJAG Letter, August 2000, Subject: Local Attorney Involvement In The Processing Of EEOC Appeals. The brief is sent to the Air Force Civilian Appellate Review Office (AFCARO) which reviews the brief to insure that it properly reflects the Air Force’s position. AFCARO then submits the brief to the EEOC on behalf of the Air Force. A sample dismissal letter, partial dismissal letter, and agency brief can be found in the Appendix.

If a formal complaint of discrimination is accepted in part and dismissed in part (known as a partial dismissal), the accepted parts are investigated by the agency. A partial dismissal cannot be immediately appealed to the EEOC. Instead, if the complainant requests a hearing before an EEOC administrative judge, the judge will review the agency’s decision to dismiss part of the complaint and may reverse that decision. In that case, the judge will allow the parties time to conduct discovery over the reinstated issues.

Now, let’s consider the specific grounds for dismissing a complaint of discrimination.

A.
Failure To State A Claim 

The EEOC’s regulations require an agency to dismiss a complaint that fails to state a claim. 29 C.F.R. § 1614.107(a)(1). This can be one of the more difficult bases of dismissal to figure out. Before you use this as a basis to dismiss a case, make sure that you are dismissing the claim because the complainant has not stated a claim cognizable under the statute and regulations, as opposed to dismissing the claim because you think that the claim has no merit. There is a distinction between these two concepts and they should not be confused with each other. You cannot dismiss a claim simply because you believe that the claim has no merit or because you believe that you have overwhelming evidence to support your case. An EEOC judge is the person to determine whether or not a claim is without merit. If you believe that a case has no merit the appropriate tool to use to dispose of the case is to do a motion for a decision without a hearing, not a dismissal for failure to state a claim. See Section V for an explanation of a motion for a decision without a hearing.

One way to analyze this is to ask whether or not the complainant has articulated a claim that would allow the claim to procedurally go forward. For example, has the complainant alleged that some employment policy or practice harmed him and that he suffered the harm simply because he belonged to a group protected under the statute. 

Remember that the law protects individuals against discrimination based on race, color, religion, sex, national origin, age, or disability, and protects them from retaliation for having previously engaged in protected EEO activity.  A claimant has to state one of the above bases in order to make out a claim. 

When analyzing a claim to see whether or not there is a failure to state a claim, look to see if the following are included in the claim:  (These will be discussed in more detail later)

· Is the claimant an employee, former employee or applicant?

· Does the claim deal with an employment matter or practice?

· Does the claim state a basis?

· Is the employee aggrieved?

If the claim is lacking any of the above conditions, then it is ripe for a dismissal. The following are situations where dismissal is generally warranted:

· Claims based on marital status, homosexuality, transgendered behavior, and veteran’s status are not legitimate bases for a claim.

· ADEA claims where Claimant is under 40.

· Complaint not related to an employment matter.

· FOIA/PA issues

· FECA – Office of Workers Compensation Program issues

· Claims based on reprisal where the complainant cannot demonstrate they were engaged in a protected activity by either participating in Title VII proceedings or by opposing employment practices unlawful under Title VII.

1.
Rejection on Merits

It is tempting to dismiss a complaint for failure to state a claim because the complaint on its face is meritless. An example of this would be an employee who claims the agency failed to accommodate his disability. The agency errs if it dismisses the complaint because it is obvious that the complainant is not disabled. This dismissal decision is based on the merits of the claim and not its legal sufficiency.

An issue arises as to how far beyond the face of the complaint an agency may look to determine if the claim is sufficient. Some underlying investigation is allowed without being determined a merit inquiry. For instance, the complainant states a legitimate basis of age, but is under 40 years of age. Just because the complainant alleges race, color, religion, sex, national origin, age, disability, or retaliation does not necessarily mean that he has stated a claim. On the other hand, a complainant’s allegation that he was treated differently because he is a member of a protected category will generally state a claim. Dismissal of a claim will normally be limited to the exceptions listed above. 

An area where the EEOC has issued conflicting decisions involves hostile environment claims. Any number of decisions can be found where OFO’s analysis went like this: race discrimination is prohibited; harassment is prohibited; therefore the complainant’s allegation of racial harassment states a claim and the agency improperly made a merit determination in making its dismissal decision. The case of Cobb v. Department of the Treasury, EEOC No. 05970077 (March 13, 1997) departs from this reasoning by allowing an analysis of the underlying facts of a hostile environment claim in determining whether to dismiss. In Faragher v. City of Boca Raton, 118 S. Ct. 2275 (1998), the Court reemphasized that conduct must rise above a certain minimum level to be actionable: it stated that “simple teasing, offhand comments, and isolated incidents (unless extremely serious) will not amount to discriminatory changes in the terms and conditions of employment.” 118 S. Ct. at 2283 (citations omitted). One thing that practitioners need to do, before they dismiss a harassment claim, is determine whether or not the incidents are really minor and isolated or have they reached the level of becoming a pattern and practice of harassment.  

2.
The Complainant is Not Aggrieved 

This dismissal ground is not set out in 29 C.F.R. § 1614.107, but § 1614.105 describes the process as applying only to “aggrieved persons.”  To be “aggrieved” the complainant must allege a personal loss or harm as a result of an agency action affecting “terms, conditions, or privileges of employment.”

Complaints involving personnel actions, such as promotion, appraisal, detail, or training, are fairly easy to analyze. Other agency actions are not as clear-cut; for instance, an employee counseled by a supervisor could be aggrieved. The issue has turned on whether the supervisor took notes. As you can imagine, the possible workplace situations that could be complained about are infinite. 

Before you dismiss a complaint because the complainant is not “aggrieved,” please bear in mind that the EEOC takes a very liberal view of what constitutes being an “aggrieved employee.”  This is important to note because even though you may have case law in your circuit that has defined being “aggrieved,” the EEOC does not have to follow the court’s rationale when they are looking at your case. For example, the EEOC has recently ruled that moving an employee from the front desk to the back office to work constituted a harm to a term, condition, and/or privilege of complainant’s employment and is sufficient to render complainant an aggrieved employee within the meaning of EEOC regulations. The agency submitted a motion to dismiss claiming she was not aggrieved since she continued to work at the same grade, pay, and performed the same duties. The EEOC did not agree. See Skinner v. Department of the Air Force,  EEOC No. 01990452 (2000).

3.
Hostile Environment

As with the “failure to state a claim” analysis, the hostile environment claim provides a challenging issue. The question becomes, “When can an allegation not involving a personnel action be accepted?”  The answer is when the contested actions are so severe and pervasive that they constitute an abusive/hostile environment that alters the terms, conditions, or privileges of employment. If the allegation does not rise to this level, the complaint should be dismissed, even if the complainant is alleging he or she is being treated differently because of his or her protected class. There are some general guidelines that have emerged from case law:

· Remarks or comments unaccompanied by a concrete agency action usually are not a direct and personal deprivation sufficient to render an individual aggrieved. 

· When a supervisor embarks on a course of conduct calculated to demean an employee because of race, sex, etc., such a course of conduct necessarily will alter conditions of employment.

· Harassment is generally ongoing and continuous. A few isolated incidents are insufficient to show harassment.

· A workplace deemed permeated with discriminatory intimidation, ridicule, and insult will constitute a hostile environment.


4.
Standing and Jurisdiction

Where a complainant makes generalized allegations shared by a substantially large number of employees, the allegation is not sufficient to give complainant standing unless the allegation is based on a shared protected status. If so, the allegations may rise to the level of a class complaint. If the allegation is not based on a shared protected status, but rather is something like “I didn't get a birthday cake along with most of the people in my section,” the agency may dismiss the complaint for failure to state a claim.   

a.
Employment Relationship 

In order to state a claim, there must be some form of employer-employee relationship between the agency and the complainant.

Employer–A complaint must be filed with the agency that allegedly discriminated against the complainant.

Employee–A complainant must be an employee, applicant, or former employee of the agency. Neither the courts nor the EEOC follow the statutory definition of federal employee at 5 U.S.C. § 2105. Instead a common law definition, which involves the familiar “independent contractor” analysis, is used. The test requires analysis of the factors set out in Spirides v. Reinhardt, 613 F.2d 826  (D.C. Cir.1979). 

Military members are not considered employees under Title VII. See 29 C.F.R. § 1614.103(d)(1).  An Air Reserve Technicians (ART) performs a hybrid of military and civilian duties. Generally, it is important to determine if the basis of an ART’s complaint is integrally related to the military’s structure. A recent federal district court decision, Head v. Peters, Secretary of the Air Force, (March 16, 1999), ruled favorably on an Air Force motion for summary judgment finding ARTs to be “irreducibly military” in nature. This decision may bode well for future decisions removing ARTs from the Title VII process.

b.
Complaints Made By Third Parties 

In general, complaints made on behalf of employees by third parties are not allowed. An exception to this general rule exists for attorneys who represent a complainant. The agency cannot insist that the attorney produce a retainer agreement or power of attorney. There is a presumption that an attorney who claims to be acting on behalf of a complainant has the legal authority to do so since it would be a violation of the standards of conduct for an attorney to act on behalf of someone he or she does not legally represent.

B.
Pending Or Previously Decided Claims

An agency is required to dismiss complaints that are identical to complaints pending before or decided by the agency or EEOC. 29 C.F.R. § 1614.107(a)(1). The complaint will be viewed as identical if it involves the same facts over the same time frame. Complaints alleging repeated discrimination during different time frames are not identical, but should be consolidated.

There is no need for the complainant to have alleged discrimination in the prior action in order to dismiss under this basis as long as the allegation involves the same facts over the same time period. Waiver of the ability to file an EEO appeal occurs whether or not complainant alleged discrimination in a previous MSPB appeal. For prior grievances, the agency need only show the complainant could have alleged discrimination under the collective bargaining agreement; management does not have to show complainant alleged discrimination in the grievance. It is important to note that the burden is on the agency to have evidence or proof to support its final decisions. It isn’t enough just to state that the employee could have raised the discrimination issue in the grievance. The agency must provide documentation to show that issues of discrimination could have been raised. Giving the EEOC a copy of the pertinent provisions of your collective bargaining agreement dealing with this issue should satisfy this requirement.

C.
Untimeliness

An agency may dismiss a complaint where contact with an EEO counselor has not occurred within 45 days of the alleged discriminatory action, or where the complainant has failed to file a formal complaint within 15 days of receipt of the notice of final interview. 29 CFR § 1614.107(a)(2).

· An agency does not waive its right to dismiss an untimely complaint by accepting and investigating it.

· Time limits begin when complainant had a reasonable suspicion of discrimination.

· Time limits can be waived under limited circumstances, such as: 1) complainant not notified of time limits; 2) circumstances beyond control of complainant; 3) agency misconduct.

One way to establish that the complainant was notified of the time limits, or was on constructive notice regarding the time limits, is to submit an affidavit from the EEO counselor stating that he or she put the complainant on notice. The EEO counselor’s affidavit should also indicate that he or she placed EEO posters around the base describing the time limits for filing EEO complaints. It is also a good idea to submit a copy of the EEO poster to the EEOC. 

1.
Continuing Violation Theory

The normal timeliness issue is fairly straightforward, but the continuing violation theory adds complications to the mix. This theory allows the complainant to reach back from a timely incident to include otherwise untimely incidents, if the incidents constitute a related pattern of discrimination.

1. The test for a continuing violation is:

2. A series of related acts, one of which must occur within the relevant time period;

3. A high degree of relatedness, or nexus, among the acts; and

4. The absence of prior knowledge or suspicion of discrimination.

The burden is on the agency to analyze and explain its determination that a continuing violation does not exist before it dismisses untimely allegations.

Establishing a nexus between alleged acts is critical to determining if a continuing violation exists. Three factors have been quoted by the EEOC to help determine nexus:

1. Subject matter - Do the alleged acts involve the same type of discrimination tending to connect them in a continuing violation?  Look for an analogous theme.

2. Frequency – Are the alleged acts recurring or more in the nature of an isolated work assignment or employment decision?

3. Degree of Permanence – Do the alleged acts have a permanence which should have triggered the complainant’s awareness of and duty to assert his or her rights, or which should indicate to the complainant that the continued existence of the adverse consequences of the act is to be expected without being dependent on a continuing intent to discriminate. The continuing violation theory can be defeated if the agency can establish that the complainant had prior knowledge or suspicion of discrimination and the effect of this knowledge. 

2.
Newly Raised Allegations

The agency is required to dismiss any formal complaint that raises a matter not previously brought to the attention of the EEO counselor and is not likely to be related to a matter already brought to the attention of the counselor. 29 C.F.R. § 1614.107(a)(2) The agency has the burden of showing that the issue has not been previously raised. An affidavit from the counselor, stating that the issue has not been previously raised, should be used to support dismissal. 

If the allegation is new, and not like or related to the current complaint, the complainant can file an informal complaint (Note: In this case, look at whether or not the complaint is timely). If the complaint goes formal, then the agency, pursuant to 29 C.F.R. § 1614.606, will consolidate the complaints for joint processing after appropriate notification to the complainant. 

While the complainant may not raise new factual allegations of discrimination, he or she may add an additional basis. For example, if the complainant originally claimed race discrimination to the EEO counselor, he or she may later add sex discrimination to the formal complaint.

D.
Matters Pending In Federal Court 

The agency shall dismiss an entire complaint that is the basis of a pending civil action in a United States District Court in which the complainant is a party provided that at least 180 days have passed since the filing of the administrative complaint. 29 C.F.R. §1614.107(a)(3). The agency should ensure that 180 days have passed from the time that the complainant filed the formal complaint before trying to dismiss on this basis since the complainant is not otherwise entitled to file in court until 180 days have passed. 29 C.F.R. § 1614.407(b). In addition, the agency may dismiss a complaint that was the basis of a civil action decided by a United States District Court in which the complainant was a party. 29 C.F.R. §1614.107(a)(3). The proper inquiry to determine whether dismissal of a complaint is warranted is whether the issues in complainant’s complaint and in the civil action are the same, that is, whether the acts of alleged discrimination are identical. Poirrier v. Department of Veterans Affairs, EEOC No. 01943535 (November 2, 1994); Curtis v. United States Postal Service, EEOC No. 05910400 (May 9, 1991); Bellow v. United States Postal Service, EEOC No. 05890913 (November 27, 1989). The factual allegations and not the bases or the precise relief requested should be the crux of the legal analysis. It is important to note that where a complainant’s civil action is filed pursuant to some other statute, not Title VII, the ADEA or the Rehabilitation Act, the complaint may not be dismissed pursuant to 29 C.F.R. § 1614.107(a)(3). See Krumholz v. Department of Veterans Affairs, EEOC No. 01934799 (December 15, 1993), affirmed, EEOC No. 05940346 (October 21, 1994).

E.
Mootness

An agency must dismiss a complaint that is moot. 29 CFR 1614.107(a)(5). As with dismissals for failure to state a claim, dismissals based on mootness frequently cause problems for agencies.

A complaint is moot and a person is no longer aggrieved when there is no reasonable expectation that the alleged violation will recur, and interim relief or events have completely and irrevocably eradicated the effects of the alleged violation. County of Los Angeles v. Davis, 440 U.S. 625 (1979); Wildberger v. Small Business Administration, EEOC No. 05960761 (October 8, 1998). In such a case, no relief is available to the complainant and there is no reason to adjudicate the rights of the parties.

When dismissing a case for mootness, it is important to document the changed circumstances that have eradicated the effects of the alleged violation. For example, a claim of harassment by a supervisor may become moot if either the complainant or the supervisor leaves the work site.

If the complainant has made a claim for economic relief, however, the fact that he or she has left the work site may not moot a claim of discrimination. The complainant may still be entitled to an award of back pay or damages, which would prevent the agency from dismissing the complaint.

F.
Elections To Proceed In An Alternate Forum

The EEOC regulations provide that an agency shall dismiss a complaint where the complainant has raised the matter in a negotiated grievance procedure that permits allegations of discrimination or in an appeal to the MSPB and 29 C.F.R. § 1614.301 (negotiated grievance procedures) or 29 C.F.R. § 1614.302 (mixed case complaints) indicates that the complainant has elected to pursue the non-EEO process. 29 C.F.R. § 1614.107(a)(4).

When an aggrieved employee is covered by a collective bargaining agreement that permits claims of discrimination to be raised in a negotiated grievance procedure, the employee must elect to file an EEO complaint or a grievance, but not both. The underlying principle is that an aggrieved employee who has a choice of forums in which to proceed cannot go forward in more than one forum. This is true “irrespective of whether the agency has informed the individual of the need to elect or of whether the grievance has raised an issue of discrimination.” 29 C.F.R. § 1614.301(a).

 This subsection also provides that an election to proceed under 1614 is indicated by the “filing of a written complaint,” while an election to proceed under a negotiated grievance procedure is indicated by the “filing of a timely written grievance.”  See Casey v. Department of Veterans Affairs, EEOC No. 01944605 (August 9, 1995). The withdrawal of a grievance does not abrogate its effect for purposes of an election. Bracket v. Department of the Air Force, EEOC No. 05910383 (August 8, 1991).


Please bear in mind that the burden is on the agency to have evidence or proof to support its decisions to dismiss a complaint. In Durand v. Air Force, EEOC No. 01986327, an issue that was previously grieved was dismissed by the agency and reversed by the EEOC because the agency failed to provide documentation to show that allegations of discrimination may be raised through the grievance process. Agencies should ensure that they support their decisions to dismiss with the proper documentation.

G.
Claims Based On A Proposed Action

The EEOC’s regulations require agencies to dismiss a complaint of discrimination “[t]hat . . .  alleges that a proposal to take a personnel action, or other preliminary step to taking a personnel action, is discriminatory.” 29 C.F.R. § 1614.107(a)(5). As stated in the section by section analysis accompanying issuance of the section upon which this is based:

We intend the section to require dismissal of complaints that allege discrimination in any preliminary steps that do not, without further action, affect the person; . . . .

57 Fed.Reg. 12634, 12643 (April 10, 1992).

This reasoning behind this provision is simple, a person who challenges a proposed action or preliminary step to taking a personnel action has not yet suffered a direct and personal harm, is not aggrieved, and therefore fails to state a claim within the meaning of the EEOC’s regulations. See, for example, DiMura v. Department of Justice, EEOC No. 05950448 (June 27, 1996); Charles v. Department of the Treasury, EEOC No. 05910190 (February 25, 1991); Lewis v. Department of the Interior, EEOC No. 05900095 (February 6, 1990).

There are, however, some special factors that come into play in dealing with proposed or preliminary actions which will be discussed in the following sections.

1.
Letters of Warning

Sometimes an agency will issue a letter of warning concerning behavior or performance to a complainant that is later reduced to a discussion and which does not carry any adverse consequences. While technically not a proposed or preliminary action, complaints about such actions can be dismissed. The reasoning behind a dismissal is the same as for a proposed action, the complainant is not aggrieved. In such cases, the EEOC has held that a complaint of discrimination can be dismissed because the complainant is not aggrieved. Yeats v. United States Postal Service, EEOC No. 05940605 (October 27, 1994); Ross v. United States Postal Service, EEOC No. 05930326 (March 24, 1994); Gaffornino v. United States Postal Service, EEOC No. 05910847 (December 30, 1991).

Where the letter of warning results in a direct and personal deprivation to the complainant, however, the agency will not be allowed to dismiss his or her complaint. Mendelson v. Department of Veterans Affairs, EEOC No. 05910279 (May 31, 1994). In Mendelson, the complainant received a Warning of Unacceptable Performance which advised him of the aspects of his performance which were unacceptable and notified him that he had a specified period in which improve his performance, else a removal or demotion might result. The Warning was issued, received, implemented, and continued to be maintained in the complainant’s personnel file, thus carrying the potential of a derogatory effect upon the complainant. In such a case, the EEOC held that it would be erroneous to dismiss his complaint.

2.
Performance Reviews

Performance reviews are the quintessential proposed or preliminary step envisioned by 29 C.F.R. § 1614.107(a)(5). As stated by the EEOC in the section by section analysis: “We intend [29 C.F.R. § 1514.107(a)(5)] to require dismissal of complaints that allege discrimination in any preliminary steps that do not, without further action, affect the person; for example, progress reviews or improvement periods that are not a part of any official file on the employee.” 57 Fed.Reg. 12634, 12643 (April 10, 1992). As the EEOC has more fully stated:

[29 C.F.R. § 1614.107(a)(5)] recognizes the propriety of agency actions focused on improving the performance of an employee. We exclude such actions from the EEO process as long as they have no present adverse effect on the employee. Underlying the Section is the premise that such an action does not render an employee an “aggrieved” person, one who has suffered direct personal deprivation at the hands of the employer. In order to dismiss a complaint pursuant to this Section, two discrete standards must be met: the act complained of must be merely a preliminary step to a future action, and any record of the act must not constitute a present harm. [Citations omitted]

Jackson v. Central Intelligence Agency, EEOC No. 05931177 (June 23, 1994). In Jackson, the EEOC found that, although a record of the complainant’s placement on a performance improvement program existed, it was not available to personnel outside of the Career Service Panel that had placed her in the program. Thus, the EEOC found that there was no present harm to the complainant.


Similarly, in Diaz v. Department of the Air Force, EEOC No. 05931049 (April 21, 1994), the EEOC upheld the dismissal of a complaint over a performance review letter. In so holding, the EEOC noted that there was no evidence that the review had been placed in the complainant’s official personnel file and that, therefore, he was not aggrieved.

A different result was reached in Thomas v. Department of the Navy, EEOC No. 05880995 (February 24, 1989). In Thomas, the complainant received a low interim performance appraisal, over which he filed an EEO complaint. The agency dismissed the complaint as being over a proposed or preliminary step. The EEOC found that the interim appraisal was a written review which became part of his performance record. Comments from the progress review were on his official appraisal form onto which his annual appraisal was added. Thus, the EEOC concluded that there was a present harm from the progress review and it was error for the agency to dismiss the complaint.

Likewise, in Gage v. Department of Energy, EEOC No. 01956519 (October 29, 1996), the EEOC overturned a dismissal involving an appraisal rating where there was no evidence that the appraisal, which the agency claimed did not impact the complainant’s employment, had been removed from the agency’s records. The EEOC noted that as long as the appraisal is retained in the complainant’s official personnel file he is aggrieved.

3.
Actions That Are Subsequently Taken

If the proposed action takes effect before the agency dismisses the complaint, then the agency cannot use 29 C.F.R. § 1614.107(a)(5) as the basis for dismissal. Mitchell v. Department of Commerce, EEOC No. 05890886 (December 1, 1989). In Mitchell, the complainant filed a complaint after receiving notice of a proposed five-day suspension. While his complaint was pending before the agency, the suspension became effective. The agency cancelled the complaint on the grounds that, at the time the complaint was filed, it has merely proposed to suspend the complainant. The EEOC reversed the agency’s decision. It pointed out that when a complaint is dismissed because it is based on a proposed action, the action has yet to occur and may still be avoided. Cancellation of the complaint over the proposed action does not result in injury to the complainant’s procedural rights. Where, however, the proposed action takes effect before issuance of the final agency decision, dismissal of the complaint extinguishes the complainant’s rights. In that case, it is error for the agency to dismiss the complaint.

A slightly different situation arises where an agency dismisses a complaint over a proposed action and then subsequently takes the action. In that situation, the EEOC has held that the agency should consider the proposed action to have merged with the actual action and allow the complaint to go forward. Charles v. Department of the Treasury, EEOC No. 05910190 (February 25, 1991); Nixon v. Department of Agriculture, EEOC No. 01983453 (April 30, 1999); Driscoll v. Department of Veterans Affairs, EEOC No. 01990080 (January 18, 2000).

Of course, for this exception to be applied, the action must actually have taken place. It is insufficient for the complainant to allege that action is imminent. See Kassebeer v. Henderson, EEOC No. 01991067 (July 20, 1999).

4.
Claims Of Harassment Or Hostile Work Environment

If the complainant raises allegations that a proposed action was taken in order to harass or retaliate against the complainant, the agency will generally not be able to dismiss the complaint. The EEOC has explained this as follows: “If the individual alleges, however, that the preliminary step was taken for the purpose of harassing the individual for a prohibited reason, the complaint cannot be dismissed under this section because it has already affected the employee.” 57 Fed.Reg. 12634, 12643 (April 10, 1992) (emphasis added). Thus, where the complainant has alleged a pattern of harassment, the agency will not be able to dismiss a claim based on a proposed action that is alleged to be part of the pattern. Henry v. United States Postal Service, EEOC No. 05950229 (November 22, 1995); Cervantes v. United States Postal Service, EEOC No. 05930303 (November 12, 1993).

In order to survive a dismissal, however, the complainant must meet the requirements for alleging a pattern of harassment. As stated by the EEOC, “harassment is actionable if it is sufficiently severe or pervasive to alter the conditions of the complainant’s employment” and that “not all claims of harassment are actionable.” Thus, a claim of harassment based on a single proposed action will survive “only if sufficiently severe or pervasive to create a hostile work environment, thereby altering the terms, conditions, or privileges of the complainant’s employment.” Bell v. Department of Defense, EEEOC No. 01992400 (October 21, 1999) (complainant’s receipt of a single memorandum threatening discipline insufficient to make out a claim of workplace harassment); Simon v. United States Postal Service, EEOC No. 05900866 (October 3, 1990) (isolated incident insufficient to constitute pattern of discriminatory harassment).

H.
Failure To Prosecute Or Cooperate

One of the bases for dismissal of an EEO complaint is failure to provide relevant information or otherwise proceed with the complaint. 29 C.F.R. § 1614.107(a)(7). For a complaint to be dismissed on this basis the request for information must clearly inform the complainant that he or she has 15 days from the date of receipt of the request to respond and that failure to provide the information may result in dismissal of the complaint. This is generally referred to as a dismissal for failure to cooperate or failure to prosecute, and the EEOC has adopted the standards used by the Federal courts in dismissing cases under Fed.R.Civ.P. 41(b). See Jurisin v. Department of the Navy, EEOC No. 01942579 (August 8, 1994); Nguyen-Fess v. United States Postal Service, EEOC No. 01951715 (May 11, 1995); and Thurston v. Department of the Navy, EEOC No. 01943380 (May 11, 1995), all of which cite to Connolly v. Papachristid Shipping Ltd., et al., 504 F.2d 917 (5th Cir. 1974).

The plaintiff in Connolly was a citizen of Grand Cayman Islands, British West Indies. He was injured in an accident at sea and brought an action alleging both Jones Act and general maritime claims for personal injury. The action was filed on October 10, 1972. Discovery commenced immediately and was twice extended at defendant’s request. The case was set for trial on October 16, 1973. On October 12, 1973, plaintiff’s counsel moved to withdraw on the grounds that plaintiff was unwilling to communicate with them and had refused to respond to an offer of compromise. On October 16, 1973, the Court granted the motion and ordered plaintiff to appoint mew counsel by November 1, 1973 and to be prepared to comply with the pre-trial conference, which was set for November 21, 1973. On November 2, 1973 plaintiff’s former counsel (the ones who had withdrawn) asked the Court to dismiss the case without prejudice, stating that plaintiff had found out of state counsel who would be prosecuting the matter. This request was denied by the Court. At the pre-hearing conference, new counsel appeared, stated that they had been retained only the day before, and requested a continuance. In response, the District Court dismissed the case with prejudice for failure to prosecute.

On appeal, the Fifth Circuit Court of Appeals reversed the dismissal. In so doing, the Court made several statements of relevance to the issue presented here. It stated that the remedy of dismissal “is so drastic that it ‘should be used only in extreme situations,’” where “there is ‘a clear record of delay or contumacious conduct by the plaintiff’” and that “the trial court ought not to resort to sanctions which deprives [sic] the litigant of his opportunity to pursue his claim.”  [Citations omitted].

Similarly, the EEOC has been reluctant to permit agencies to dismiss under 29 C.F.R. § 1614.107(g) for failure to cooperate or prosecute except in cases where “there is a clear record of delay or contumacious conduct by the complainant.”  In general, the EEOC has defined “contumacious conduct” as multiple failures to respond to requests for information. Compare, for example, Barlow v. Department of the Navy, EEOC No. 01941951 (May 3,1994) (dismissal for failure to respond to a single request for information reversed) and Jernigan v. Department of the Navy, EEOC No. 01941740 (April 12,1994) (dismissal for failure to respond to two requests for information reversed), with Wiley v. Department of the Navy, EEOC No. 01912955 (September 11, 1991) (dismissal sustained when complainant and her attorney failed to respond to agency’s mailed and telephoned requests for clarification) and Hyatt v. Department of the Navy, EEOC No. 01933001 (August 5, 1993) (dismissal sustained where agency repeatedly tried unsuccessfully to have complainant answer interrogatories and made several phone calls, which went unanswered, to complainant’s home).

29 C.F.R. § 1614.107(a)(7) also gives agencies the option of issuing a final decision if the complainant fails to prosecute and there is sufficient information in the case file for a decision on the merits. Notwithstanding this “option” the EEOC has made it clear that it favors issuance of a final decision over dismissal. See, for example, Alvarez v. Department of the Air Force, EEOC No. 05870204 (July 23, 1987) (based on predecessor regulation, EEOC held that complainant’s lying in order to delay hearing and then refusing to show up at rescheduled hearing did not constitute grounds to dismiss complaint where sufficient information exists in record for a decision).

I.
Failure To Accept An Offer Of Full Relief (Repealed)

The EEOC’s old regulations required an agency to dismiss a complaint of discrimination if the complainant refused to accept a certified offer of full relief. 29 C.F.R. § 1614.107(h). A complainant who received an offer of full relief had two options:  he or she could either accept the offer or refuse to accept the offer. If the complainant accepted the offer, the case was settled. If the complainant refused to accept the offer, the complaint was dismissed and the complainant had failed to exhaust administrative remedies. In that case, the complainant’s case was over unless the offer was procedurally defective or it failed to provide full relief.

Procedurally, the regulations required that: (1) the offer be made before the agency issued notice that it had completed its investigation and that the complainant could request a hearing; (2) the offer be in writing; (3) the offer inform the complainant that the agency would cancel the complaint if the complainant failed to accept the offer within thirty days of receipt; and (4) the offer be certified by an appropriate official that it constituted “full relief.”  Id. Within the Air Force, the official  authorized to certify offers of full relief is the General Counsel. See SAFO 111.1 (April 26, 1999) and 111.5 (October 30, 1997) as well as SAF letter to AA (January 19, 1993).

If these requirements were met, the main inquiry was whether the settlement offer constituted full relief. Full relief is defined as the remedial actions that would be appropriate if discrimination had, in fact, occurred. The EEOC held that an offer of full relief must be evaluated in terms of whether it included everything to which the complainant would be entitled if a finding of discrimination were entered with respect to all of the allegations contained in the complaint. Merriell v. Department of Transportation, EEOC No. 05890596 (August 10, 1989). An offer of full relief had to encompass both actions to eliminate the effects of discrimination on the particular complainant and steps to ensure that similar discrimination did not recur. Hood v. United States Postal Service, EEOC No. 05890056 (June 2, 1989); Snow v. United States Postal Service, EEOC No. 05901093 (December 28, 1990).

In appropriate cases, an offer of full relief was an effective means of disposing of cases with little or no value or where liability was clear-cut and there was nothing to be gained by litigating the remedy.

When the Civil Rights Act of 1991 was enacted, the effectiveness of an offer of full relief was seriously compromised. The EEOC recognized that full relief would now include compensatory damages and it overturned a number of agency decisions for failure to include compensatory damages.

In addition, a number of Federal courts were unwilling to dismiss actions based on a failure to accept an offer of full relief. These courts noted the inherent unfairness of forcing a complainant to choose between accepting an offer of relief or taking a gamble that a court would determine that the offer did not constitute full relief.

Therefore, the EEOC amended its regulations in 1999 to repeal the provisions relating to dismissals for failure to accept an offer of full relief. Instead, the regulations now provide for an agency to make an offer of resolution. Failure to obtain greater relief than that offered by the agency can result in a substantial reduction in attorneys fees, thus acting as an incentive to accept the offer. Offers of resolution are discussed below.

J.
Frivolous Claims (New)

On numerous installations, there are people who file many complaints (commonly known as “frequent filers”). Dealing with frequent files can be one of the most frustrating parts of your EEO practice. The EEOC’s amended regulations now provide for dismissal of complaints that are “part of a clear pattern of misuse of the EEO process for a purpose other than the prevention and elimination of employment discrimination.” 29 C.F.R. § 1614.107(a)(9).

Unfortunately, it is not that easy to dismiss complaints for what you perceive as an abuse of the complaint process. The EEOC regulations require: (1) evidence of multiple complaint filings; and, either (2) allegations that are similar or identical, lack specificity or involve matters previously resolved; or (3) evidence of circumventing other administrative processes, retaliating against the agency’s in-house administrative processes or overburdening the EEO complaint system. 29 C.F.R. § 1614.107(a)(9).

This regulation is designed to codify the EEOC’s decision in Buren v. Unitd States Postal Service, EEOC No. 05850297 (November 18, 1985). Essentially, abuse will be found only if a clear pattern of misuse of the process for ends other that that which it was designed to accomplish is shown. Case law demonstrates an extreme reluctance of the EEOC to find abuse of the system on the basis of the strong policy in favor of preserving the complainant’s EEO rights. Kessinger v. United States Postal Service, EEOC No. 01976377 (June 8, 1999). 

K.
Claims About The EEO Process (New)

The EEOC has amended its regulations, effective November 9, 1999, to include a new provision requiring the dismissal of complaints that allege dissatisfaction with the processing of a previously filed EEO complaint (spin-off complaints). 29 C.F.R. § 1614.107(a)(8).

The prior regulations at 29 C.F.R., Part 1613, which were superceded in 1992 by 29 C.F.R., Part 1614, specifically authorized the filing of separate complaints alleging dissatisfaction with agency processing of a prior complaint. See 29 C.F.R. § 1613.262 (1991). This procedure resulted in the filing of multiple spin-off complaints.

In an attempt to limit these complaints, the EEOC did not include this provision when it promulgated 29 C.F.R., Part 1614. Instead, guidance was provided in Management Directive 110. Nonetheless, spin-off complaints continued to be filed despite the fact that there were no provisions in either the regulations or the Management Directive permitting the filing of a separate complaint on these issues. As a consequence, the EEOC decided to add a provision specifically requiring spin-off complaints to be dismissed.

This does not mean, however, that spin-off complaints are not to be taken seriously. Rather, it is a recognition by the EEOC that any allegation of unfairness or discrimination in the EEO process can and must be raised and dealt with during the processing of the underlying complaint. Usually, spin-off allegations are so closely related to the underlying complaint that a separate complaint would result in redundancy, duplication of effort, and waste of resources.

The EEOC has issued guidance on the handling of spin-off complaints in Management Directive 110 (November 9, 1999) at pages 5-25 through 2-27. The complainant must first raise his or her concerns with the agency involved. These concerns should be addressed to the agency official responsible for the quality of complaints processing. If the complainant’s concerns are not resolved informally with the agency, the complainant may present his or her concerns to the EEOC. Where the complainant has requested a hearing, the concerns should be addressed to the administrative judge while the complaint is under the jurisdiction of the judge. Where the complainant has not requested a hearing, the concerns should be addressed to the EEOC’s Office of Federal Operations (OFO) on appeal. The concerns must be raised before the administrative judge issues a decision on the complaint, the agency takes final action on the complaint, or either the judge or the agency dismisses the complaint. The complainant bears the burden of showing improper processing.

If an administrative judge or OFO finds that the agency has improperly processed the complaint and that this has had a material effect on the complaint, the judge or OFO may impose appropriate sanctions.

IV.
Offers Of  Resolution (New)

Under the old regulations, if an agency made a complainant a certified offer of full relief, and the complainant refused to accept it, the agency could dismiss the complaint. (See section III, I, above) This basis of dismissal was eliminated under the new rules. Instead, the EEOC promulgated the Offer of Resolution found at 29 C.F.R. 1614.109(c). 

 The Offer of Resolution is an offer by the agency to the complainant to resolve the complaint. The offer of resolution must be in writing and must include a notice explaining the possible consequences of failing to accept the offer. The agency’s offer, to be effective, must include the attorney’s fees and costs and must specify any non-monetary relief. With regard to monetary relief, an agency may make a lump sum offer covering all forms of monetary liability, or it may itemize the amounts and types of monetary relief being offered. The complainant has 30 days from receipt of the offer of resolution to accept it. If the complainant refuses the agency’s offer and, in the end, the relief awarded the complainant is less than the agency’s offer, then, except where the interest of justice would not be served, the complainant shall not receive payment from the agency of attorney’s fees or costs incurred after the expiration of the 30-day acceptance period.

The timing of an offer of resolution depends on whether or not the complainant is represented by an attorney. If there is an attorney representing the complainant, the offer can be made any time from the filing of a formal complaint until 30 days before a hearing. If the complainant is not represented, the offer can be made any time after an EEOC administrative judge has been appointed to conduct a hearing, until 30 days before a hearing.

V.
Decisions Without A Hearing (Summary Judgment)

As noted above, the EEOC regulations do not permit dismissing an EEO complaint on the merits. Thus, a complaint cannot be dismissed because it is frivolous on its face or because the complainant cannot prove his or her case.

Once a complaint proceeds to the hearing stage, however, the EEO regulations permit the administrative judge to issue a merits decision without a hearing . 29 C.F.R. § 1614.109(g). In applying this provision, the EEOC has adopted the standards under the Federal Rules of Civil Procedures for summary judgment motions made pursuant to Fed.R.Civ.P. 56.

This provides one of the most useful, and underutilized, tools for disposing of EEO complaints. For this reason, we are going to examine motions for decisions without a hearing in some detail. First, we will begin by looking at the Fed.R.Civ.P. 56 standard for granting a motion for summary judgment. Second, we will consider three landmark Supreme Court decisions interpreting that standard. Third, we will look at the specific language of 29 C.F.R. § 1614.109(g). Fourth, bringing this all together, we will look at some EEOC decisions interpreting the standards that they apply. Finally, we will look at the mechanics of bringing a motion for decision without a hearing.

But first, a word about terminology. The Federal Rules of Civil Procedure and Federal court decisions use the term “summary judgment.” The EEOC regulations and decisions use the term “decision without a hearing.” To all intents and purposes, the two terms refer to the same thing.

A.
Legal Standards

As noted above, the EEOC has adopted the legal standards embodied in Fed.R.Civ.P. 56 and the cases interpreting that rule. So, our discussion must begin there.

1.
Fed.R.Civ.P. 56

Fed.R.Civ.P.56 sets forth the procedures and standards applicable to motions for summary judgment in the Federal courts. Either party may move for summary judgment and the rule provides that:

The judgment sought shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.

Fed.R.Civ.P. 56(c).

The summary judgment procedure is a method for promptly disposing of actions in which there is no genuine issue as to any material fact or in which only a question of law is involved. The rule is intended to prevent vexation and delay, improve the machinery of justice, promote the expeditious disposition of cases, and avoid unnecessary trials when no genuine issues of fact have been raised. See, generally, Wright and Miller, Federal Practice and Procedure, §§ 2681-2735.

2.
The Supreme Court Trilogy

Notwithstanding the plain language of Fed.R.Civ.P. 56, many courts viewed summary judgment as a “disfavored procedural shortcut,” applicable to only a limited class of cases. See Armstrong v. City of Dallas, 997 F.2d 62 (5th Cir. 1993) (holding that “[t]he once frequently repeated characterization of summary judgment as a disfavored procedural shortcut no longer appertains.” [citations omitted]).

Then, in 1986, the Supreme Court issued three opinions that made it clear that the circuit courts’ earlier restrictive approach to summary judgment was wrong. These decisions are so important that it is worth looking at them in some detail.

a.
Celotex Corporation v. Catrett
The first case we will consider is Celotex Corporation v. Catrett, 477 U.S. 317 (1986). This was a wrongful death action brought against an asbestos manufacturer. The defendant filed a motion for summary judgment asserting that, during discovery, plaintiff failed to produce any evidence supporting the allegations that the decedent had been exposed to defendant’s products. In response to the motion, plaintiff produced documents tending to show exposure but defendant objected that these documents were inadmissible hearsay. The District Court granted the motion for summary judgment because there was no showing of exposure. The D.C. Circuit Court of Appeals reversed, holding that the defendant failed to support its motion with evidence tending to negate such exposure. The Supreme Court granted certiorari because of a conflict between the Circuits.

The Supreme Court reversed, finding that the D.C. Circuit had taken a too-restrictive view of Rule 56. It held that the party moving for summary judgment is not always required to bring forth evidence showing the non-existence of a fact where the non-moving party bears the burden of proof at trial, stating:

In our view, the plain language of Rule 56(c) mandates the entry of summary judgment, after adequate time for discovery and upon motion, against a party who fails to make a showing sufficient to establish the existence of an element essential to that party’s case, and on which that party will bear the burden of proof at trial. In such a situation there can be “no genuine issue as to any material fact,” since a complete failure of proof concerning an essential element of the nonmoving party’s case necessarily renders all other facts immaterial. The moving party is “entitled to a judgment as a matter of law” because the nonmoving party has failed to make a sufficient showing on an essential element of her case with respect to which she has the burden of proof.

Celotex, 477 U.S. at 322-23.

The Court also rejected the claim that the moving party must first come forward with affirmative evidence in support of its motion before the non-moving party must come forward with rebuttal evidence. The Court noted that Rule 56(a) and (b) provide that a party may move for summary judgment “with or without supporting affidavits” and said:

The import of these subsections is that, regardless of whether the moving party accompanies its summary judgment motion with affidavits, the motion may, and should, be granted so long as whatever is before the district court demonstrates that the standard for the entry of summary judgment , as set forth in Rule 56(c), is satisfied. One of the principle purposes of the summary judgment rule is to isolate and dispose of factually unsupported claims or defenses, and we think it should be interpreted in a way that allows it to accomplish this purpose.

Celotex, 477 U.S. at 322-23.

The Celotex decision is an important one in the context of discrimination claims. For agencies, two of the most common grounds for seeking summary judgment are failure to prove a prima facie case of discrimination and failure to prove pretext. In both instances, the burden of proof rests with the complainant. Celotex provides a legal basis for making and prevailing on a motion for summary judgment.

b.
Anderson v. Liberty Lobby
The second case we will consider is Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986). This was an action for libel brought against a magazine, its publisher, and its chief executive officer. The District Court granted summary judgment in favor of the defendants. The D.C. Circuit Court of Appeals affirmed in part and reversed in part. The Supreme Court vacated the judgment and remanded the case.

The main issues involved in the Liberty Lobby case were the standard of proof involved in a motion for summary judgment and what constitutes a genuine issue of material fact such as will defeat a motion for summary judgment.

The Court first addressed the question of materiality, stating:

As to materiality, the substantive law will identify which facts are material. Only disputes over facts that might affect the outcome of the suit under the governing law will properly preclude the entry of summary judgment. Factual disputes that are irrelevant or unnecessary will not be counted. . . . This materiality inquiry is independent of and separate from the question of the incorporation of the evidentiary standard into the summary judgment determination. That is, while the materiality determination rests on the substantive law, it is the substantive law’s identification of which facts are critical and which facts are irrelevant that governs. Any proof or evidentiary requirements imposed by the substantive law are not germane to this inquiry, since materiality is only a criterion for categorizing factual disputes in their relation to the legal elements of the claim and not a criterion for evaluating the evidentiary underpinnings of those disputes. [Citation omitted]

Liberty Lobby, 477 U.S. at 248.

Next, the Court defined what would constitute a genuine issue of material fact, holding that a genuine dispute over material fact exists “if the evidence is such that a reasonable jury could return a verdict for the nonmoving party.” Liberty Lobby, 477 U.S. at 248. The Court noted that “at the summary judgment stage the judge’s function is not himself to weigh the evidence and determine the truth of the matter but to determine whether there is a genuine issue for trial.” Liberty Lobby, 477 U.S. at 249. The Court went on to say that “there is no issue for trial unless there is sufficient evidence favoring the nonmoving party for a jury to return a verdict for that party.” Liberty Lobby, 477 U.S. at 249. But, the Court went on to add that “[I]f the evidence is merely colorable,  . . . or is not significantly probative, . . . summary judgment may be granted.” Liberty Lobby, 477 U.S. at 249-50. [Citations omitted]. The Court noted that the standard was the same as that applied to directed verdicts, “whether the evidence presents a sufficient disagreement to require submission to a jury or whether it is so one-sided that one party must prevail as a matter of law.” Liberty Lobby, 477 U.S. at 251-52.

The Liberty Lobby case is significant for two reasons. First, summary judgment can be granted even though there are factual disputes between the parties. The disputes will not defeat a motion for summary judgment unless they are over material facts, i.e., facts which the substantive law defines as relevant and necessary to a proper determination of the case. Second, for the non-moving party to defeat a motion for summary judgment, he or she must demonstrate that there is a genuine issue of fact. To meet this burden, the non-moving party must show that there is sufficient evidence for a reasonable jury to find in his or her favor.

c.
Matsushita Electric Industrial Co., Ltd. v. Zenith Radio Corp.
The third case we will consider is Matsushita Electric Industrial Co., Ltd. v. Zenith Radio Corporation, 475 U.S. 574 (1986). This was an action by American television set manufacturers against Japanese television manufacturers alleging that the Japanese manufacturers had illegally conspired to drive the American manufacturers from the American market. The plaintiffs alleged that defendants had conspired to maintain artificially high prices for television sets sold in Japan while, at the same time, fixing and maintaining low prices for sets exported to and sold in the United States.

The defendants filed a motion for summary judgment. The District Court found that the plaintiffs’ claims rested on inferences to be drawn from the defendants’ parallel conduct in the Japanese and American markets. The District Court found that the inferences were unreasonable and granted the summary judgment. The Third Circuit Court of Appeals reversed, finding that a reasonable fact-finder could find that the defendants had engaged in certain conduct that would support the plaintiffs’ conspiracy theory. The Supreme Court granted certiorari.

The Court noted that, in order to prevail on the substantive law, the plaintiffs would have to show both an illegal conspiracy and that the illegal conduct caused them an injury. In order to defeat the motion for summary judgment, the Court held, plaintiffs would have to demonstrate a genuine issue of fact, stating that “[w]here the record taken as a whole could not lead a rational trier of fact to find for the non-moving party, there is no ‘genuine issue for trial.’” Matsushita, 475 U.S. at 587 [citation omitted]. The Court further noted:

It follows from these settled principles that if the factual context renders respondents’ claim implausible—if the claim is one that simply makes no economic sense—respondents must come forward with more persuasive evidence to support their claim than would otherwise be necessary.

Matsushita, 475 U.S. at 587. The Court went on to determine that the plaintiffs conspiracy theory made little economic sense and that the “direct evidence” of conspiracy consisted of evidence of other conspiracies unrelated to the issues in the case. The Court reversed the Third Circuit’s decision and remanded the case.

In the context of a discrimination case, Matsushita is of limited value. It does, however, stand for the proposition that the judge hearing a summary judgment motion can make limited credibility determinations regarding the evidence submitted by the party in opposition to a summary judgment motion.

3.
29 C.F.R. § 1614.109(g)

The authority for granting a motion for decision without a hearing in an EEOC administrative proceeding can be found at 29 C.F.R. § 1614.109(g), which states:

(g) Decisions without hearing. (1) If a party believes that some or all material facts are not in genuine dispute and there is no genuine issue as to credibility, the party may, at least 15 days prior to the date of the hearing or at such earlier time as required by the administrative judge, file a statement with the administrative judge prior to the hearing setting forth the fact or facts and referring to the parts of the record relied on to support the statement. The statement must demonstrate that there is no genuine issue as to any such material fact. The party shall serve the statement on the opposing party.

  (2) The opposing party may file an opposition within 15 days of receipt of the statement in paragraph (d)(1) of this section. The opposition may refer to the record in the case to rebut the statement that a fact is not in dispute or may file an affidavit stating that the party cannot, for reasons stated, present facts to oppose the request. After considering the submissions, the administrative judge may order that discovery be permitted on the fact or facts involved, limit the hearing to the issues remaining in dispute, issue a decision without a hearing or make such other ruling as is appropriate.

  (3) If the administrative judge determines upon his or her own initiative that some or all facts are not in genuine dispute, he or she may, after giving notice to the parties and providing them an opportunity to respond in writing within 15 calendar days, issue an order limiting the scope of the hearing or issue a decision without holding a hearing.

This section went into effect on November 9, 1999. The prior section authorizing decisions without a hearing was 29 C.F.R. § 1614.109(e)(3). The standards for deciding a case without a hearing have generally remained unchanged. The major difference between the old and the new provisions is that, under the old regulation, the administrative judge made a recommended decision that was subject to review by the agency and the issuance of a final agency decision. Under the new regulation, the administrative judge’s decision will be binding upon the parties unless appealed. If appealed, a decision without a hearing is subject to de novo review. See MD 110 at p. 9-16 (November 9, 1999); Hernandez v. United States Postal Service, EEOC No. 01970135 (June 8, 2000).

Pursuant to 29 C.F.R. § 1614.109(g)(1), either party may make a motion for a decision without a hearing at any time up to 15 days prior to the hearing. The nonmoving party then has 15 days from the date of receipt to file an opposition. 29 C.F.R. § 1614.109(g)(2). The administrative judge may decide all or some of the issues in the case.

The administrative judge may also decide a case without a hearing on his or her own initiative. 29 C.F.R. § 1614.109(g)(3). In that case, the judge must give both parties notice and an opportunity to respond. Id.
B.
EEOC Application Of The Legal Standards

In its decisions interpreting 29 C.F.R. § 1614.109(g) and its predecessor regulation, the EEOC has adopted many of the standards applied to summary judgment motions under Fed.R.Civ.P. 56. See, for example, Hernandez v. United States Postal Service, EEOC No. 01970135 (June 8, 2000) (“This regulation is patterned after the summary judgments procedure set forth in Rule 56 of the Federal Rules of Civil Procedure.”) The EEOC has also explicitly adopted the standards set forth in Anderson v. Liberty Lobby and Celotex v. Catrett. For example, in Simpkins v. United States Postal Service, EEOC No. 01943659 (August 7, 1995), affirmed, EEOC No. 05950912 (February 23, 1996), the EEOC stated:

Pursuant to EEOC Regulation 29 C.F.R. Sec. 1614.109(e)(3), if an AJ “determines upon his or her own initiative that some or all facts are not in genuine dispute,” he or she may “issue findings and conclusions without holding a hearing.” This section is patterned after the summary judgment procedure set forth at Rule 56 of the Federal Rules of Civil Procedure. The United States Supreme Court has stated that summary judgment is appropriate where the adjudicator determines that no genuine issue of material fact exists, as governed by the applicable substantive law. Anderson v. Liberty Lobby, Inc., 447 U.S. 242, 255 (1986). An issue is genuine if the evidence is such that a reasonable fact-finder could find in favor of the non-moving party. Oliver v. Digital Equip. Corp., 846 F.2d 103, 105 (1st Cir. 1988).

And, again later in the same opinion:

In order to avoid summary judgment, the non-moving party (appellant herein) must produce admissible factual evidence sufficient to demonstrate the existence of a genuine issue of material fact requiring resolution by the fact-finder. Celotex Corp. v. Catrett, 477 U.S. 317, 322-24 (1986); Anderson, 477 U.S. at 227-50. The party opposing a properly made motion for summary judgment may not simply rest upon the allegations contained in his or her pleading, but must set forth specific facts showing that there is a genuine issue still in dispute. Id. at 248.

These principles have been carried over into cases decided under the new regulation as well. See, for example, Hernandez v. United States Postal Service, EEOC No. 01970135 (June 8, 2000), where the EEOC stated:

Only a dispute over facts that are truly material to the outcome of the case should preclude summary judgment. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986) (only disputes over facts that might affect the outcome of the suit under the governing law, and not irrelevant or unnecessary disputes, will preclude the entry of summary judgment). For example, when a complainant is unable to set forth facts necessary to establish one essential element of a prima facie case , a dispute over facts necessary to prove another element of the case would not be material to the outcome. Celotex v. Catrett, 477 U.S. 317, 322-23 (1986). EEOC MD-110, at 7-15 November 9, 1999.

On the other hand, the EEOC has declined to accept the principle, embodied in Matsushita Electric Industrial Co., Ltd. v. Zenith Radio Corporation that the fact-finder can make limited credibility determinations in resolving a motion for summary judgment. Simpkins v. United States Postal Service, EEOC No. 01943659 (August 7, 1995), affirmed, EEOC No. 05950912 (February 23, 1996) (“In response to a motion for summary judgment, the fact-finder’s function is not to weigh the evidence and render a determination as to the truth of the matter, but only to determine whether there exists a genuine factual dispute.”); Jackson v. Department of the Army, EEOC No. 01993913 (March 31, 2000) (same).

C.
Making A Successful Motion For Decision Without A Hearing

In a nutshell, summary judgment is appropriate when, based on the undisputed material facts, a party is entitled to judgment as a matter of law. There are two essential parts to any successful summary judgment motion. The first is putting together the facts that justify a summary judgment. The second is putting together the law that justifies a summary judgment.

1.
Separate Statement Of Undisputed Material Facts

Neither the Federal Rules of Civil Procedure nor the EEOC’s regulations require that there be a separate statement of undisputed material facts. Nevertheless, we strongly recommend that every motion for summary judgment include a separate statement setting forth the undisputed material facts and the evidence that supports those facts. A separate statement of undisputed material facts provides the fact-finder with a document that plainly and concisely specifies all material facts that you contend are undisputed; provides the fact-finder with a clear reference to evidence supporting each material fact; and affords due process to the opposing party.

All too often, agency counsel will make a motion for decision without a hearing and expect the administrative judge to ferret out the evidence in the administrative file. In such cases, it should come as no surprise if the judge denies the motion without much analysis. You increase your chances of making a successful motion if you make it easy for the judge to rule in your favor.

Creating a separate statement of undisputed material facts allows agency counsel to concentrate on the material facts. The statement should never include immaterial facts since, if the opposing party provides evidence to dispute them, it may appear that a triable issue of fact exists. Explanatory facts, such as background of the case, can be put in the memorandum of points and authorities in support of the motion.

Before putting together the separate statement of undisputed facts, agency counsel should identify all of the complainant’s claims and all of the agency’s defenses; the undisputed facts that disprove each claim or support each defense; and the proof for each of those facts.

There is no magic format for setting forth the separate statement of undisputed material facts. They can be set forth as separate paragraphs giving the fact and the supporting evidence or they can be set forth in columns giving the facts in one and the supporting evidence in the other (this is particularly easy to do in Microsoft Word™ using the built in tables functions). It is, however, essential to identify where the evidence supporting each material fact is located.

The separate statement of undisputed material facts should be just that and no more. Save the argument for the memorandum of points and authorities supporting your motion.

A sample separate statement of material facts not in dispute is included in the Appendix.

2.
Memorandum Of Points And Authorities In Support Of Motion

The second essential part of a motion for summary judgment is putting together the memorandum of points and authorities in support of the motion. It is here that you demonstrate to the administrative judge that you are entitled to judgment as a matter of law. The purpose of the memorandum of points and authorities is to provide the fact-finder with a summary of facts, statutes, case law, and legal argument in support of the motion. The memorandum of points and authorities should include a statement of the facts (and here you can include any explanatory facts that are not material facts); a concise statement of law that applies to any claim or defense; evidence and argument on which you rely; and a discussion of how the evidence relates to the legal authorities.

It is not our intent to set forth all the possible causes of action or defenses, and the standards applicable to each, here. For this information, agency counsel can refer to other materials published by the CLLO and available on our web site.

However, this is probably a good place to quote the EEOC’s view of when a summary judgment is appropriate:

In a discrimination case, the governing law includes the methods of presumption and shifting burdens of production that the Supreme Court set forth in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973) and Texas Department of Community Affairs v. Burdine, 450 U.S. 248 (1981). Accordingly, a summary judgment decision is appropriate when the undisputed facts show that: 1) the complainant fails to establish a prima facie case of discrimination, or 2) the employing agency fails to articulate a legitimate, nondiscriminatory reason for its actions, or 3) the complainant fails to establish that the agency’s stated reason was a pretext for discrimination. Celotex Corp. v. Catrett, 477 U.S. 317 (1986).

Etokitiot v.Department of Commerce, EEOC No. 01970554 (March 15, 2000).

A sample memorandum of points and authorities in support of a motion for decision without a hearing is included in the Appendix.

VI.
Poirrier Dismissals

As indicated above, the 1999 amendments to 29 C.F.R., Part 1614, abolished offers of full relief. There were several reasons for this. Complainants were forced to accept the offer or face the possibility of having their complaint dismissed without an opportunity to have their side of the story heard. The passage of the Civil Rights Act of 1991, which authorized an award of compensatory damages, made it difficult for agencies to determine precisely what constituted full relief. Both the EEOC and the courts were reluctant to uphold dismissals based on an offer of full relief. And offers of full relief could not be made after the complainant was notified of the completion of the investigation and of the right to request a hearing or a final decision without a hearing..

But offers of full relief had their benefits as well. They provided a mechanism for agencies to dismiss cases that simply were not worth litigating.

The EEOC, realizing this, set out a method for making an offer of full relief during the hearing stage of the administrative process under the auspices of the administrative judge in Poirrier v. Department of Veterans Affairs, EEOC No. 01933308 (May 5, 1994). In this case, the administrative judge requested the two parties to submit a statement as to what would constitute full relief in the case. The complainant submitted a statement but the agency did not. Instead, the agency tendered to the complainant a draft settlement agreement that had been certified as full relief. The agency submitted a copy of the agreement, the certification and the transmittal letter to the administrative judge. The complainant did not respond to the offer and the agency dismissed the complaint under former section 1614.107(h). The complainant appealed the dismissal to the EEOC.

The EEOC reversed the dismissal, finding that it was invalid because it was made outside of the appropriate time limits set forth in the regulations. It remanded the case to the parties for further processing.

But the EEOC went further, providing a mechanism by which a complaint could be resolved at the hearing stage:

[A]n EEOC AJ—prior to the hearing—may advise the parties as to the full and complete remedy to which a complainant would be entitled should there be a finding of discrimination. See 29 C.F.R. § 1614.501. At that point, the agency may agree to give the complainant the full and complete remedy defined by the AJ without further processing of the case. To do so, the agency unilaterally and unconditionally must promise, in writing, to provide the complainant with the full and complete remedy defined by the AJ. If the agency does so, the AJ then may remand the case to the agency to dismiss as moot. If the agency later fails to provide the complainant with the full and complete remedy as promised, the complainant may file an appeal with the Office of Federal Operations.

Of course, a complainant could also file an appeal challenging the determination of full relief and whether or not the complaint should have been dismissed as moot. (See the discussion earlier in this primer on dismissals for mootness).

Less than a month later, the EEOC had an opportunity to expand on the Poirrier opinion in Gerber v. Equal Employment Opportunity Commission, EEOC No. 01940261 (June 2, 1994). The complainant in this case had filed a claim of age discrimination, alleging he had been denied a GS 5/7/9/11 position as an investigator because of his age. His name appeared on a list of eligibles at the GS-7 level. The agency chose to interview only those eligible at the GS-5 level, and one of these individuals was selected for the position.

During the prehearing conference, the administrative judge told the complainant that, if he prevailed, full relief would consist of an interview for the next job opening. According to the judge’s recommended decision, the agency offered to grant the complainant the interview and he refused. The agency did not make the offer in writing and there was no transcript of the prehearing conference. The judge offered the complainant a choice between accepting the “settlement,” withdrawing his request for a hearing, or her recommending dismissal of his complaint. He selected the dismissal and the judge recommended that the agency dismiss the case for failure to accept an offer of full relief, which it did. The complainant appealed, claiming that the offer did not constitute full relief.

The EEOC reversed. First, it noted that an offer of full relief cannot be made after the notice of the completion of the investigation and the right to request a hearing. The EEOC then reaffirmed its holding in Poirrier that the administrative judge can certify what would constitute full relief and that an agency can dismiss after promising, in writing, to provide the relief., stating:

The Commission permits such an agency promise in recognition of the value an AJ can bring to the process, and in recognition as well of the AJ’s responsibility to propitiate the resolution of a complaint. At the hearing stage, the AJ, who is impartial and who has expertise in antidiscrimination law, is qualified to determine whether an agency offer indeed constitutes full relief for a complainant. In addition, the AJ through prehearing conferences and first-hand discussions with the parties is in an excellent position to discuss the proper scope of full relief and to explain the consequences of refusal to a complainant. [footnote omitted]

The EEOC found the agency’s offer deficient because it was not made in writing. While the judge had submitted a written representation of what had been offered, the EEOC found that that was not the same as a written promise. The EEOC also found that the judge had inadequately documented the basis for her certification of full relief. The EEOC stated that where an offer of full relief is in accord with the issues of a complaint, such documentation would not be necessary, but here, the judge made a determination of full relief on the basis of an issue that appeared to differ from the issue of the complaint and, therefore, such documentation would be necessary.

In Powell-Bishop v. Department of Commerce, EEOC No. 01954185 (August 27, 1996) the agency dismissed the complaint following the procedures established in Poirrier. The agency agreed to implement all of the remedies that the administrative judge determined would constitute full and complete relief and dismissed the case as moot after it had fully implemented the promised relief. The complainant appealed, claiming that it was not full relief because she was seeking additional remedies including psychological counseling for her supervisor, an offer of early retirement with a $55,000 to $60,000 bonus, and compensatory damages. The EEOC upheld the dismissal, finding that the complainant, if she had prevailed, would not be entitled to any of the additional relief sought because it could not order psychological treatment and because the complainant had not previously asked for the other relief.

In White v. Department of the Navy, EEOC No. 01956348 (November 6, 1996), the agency dismissed the complaint for failing to accept an offer of full relief following a determination by the administrative judge of what would constitute full relief. The complainant had filed a discrimination complaint over his nonselection for promotion and sought promotion and compensatory damages. In response to a request from the administrative judge, he submitted statements from two doctors indicating that he suffered from insulin-dependent diabetes mellitus, hypertension, hyperlipidemia, obesity and obstructive sleep apnea. He also included statements from himself and his wife about changes in his emotional state. The administrative judge determined that full and complete relief would include placement in the position in question, back pay, interest on back pay, our-of-pocket expenses for postage and mileage and attorneys fees. The judge found that the complainant was not entitled to compensatory damages because he had failed to establish the necessary nexus between his medical conditions and the alleged discrimination. The complainant rejected the settlement offer endorsed by the judge and the case was remanded to the agency which dismissed it.

The complainant appealed and the EEOC reversed the dismissal because the Poirrier requirements had not been met. The agency did not tender a written unilateral and unconditional promise to provide the full relief, rather it conditioned the relief upon the complainant’s withdrawal of his EEO complaint—thus making it an untimely offer of full relief under former section 29 C.F.R. § 1614.107(h). Second, the agency failed to include interest on back pay and therefore the offer did not constitute full relief.

In Millea v. Department of Veterans Affairs, EEOC No. 01963673 (January 7, 1997), the EEOC overturned a dismissal under Poirrier because the agency made the provision of relief dependent on execution of a settlement agreement. The complainant did not sign the agreement and there was no evidence in the record that the agency implemented the proffered relief. Therefore, the EEOC found that the case was not moot.

In Edinburgh v. Department of the Navy, EEOC No. 01965620 (July 22, 1997), the EEOC upheld a dismissal under Poirrier. In this case, the judge advised the parties of her view on what would constitute a full and complete remedy. She found that the complainant’s submission of objective evidence did not support a claim for compensatory damages. The EEOC noted that the agency made an offer of full remedy which was unilateral, unconditional, in written form, and contained a promise of execution within 30 days. The EEOC also noted that the written documentation set out the issue upon which the judge based her opinion as to full relief and documented fully the proceedings before the judge.

In Powers v. United States Postal Service, EEOC No. 01980858 (December 11, 1998), the EEOC reversed a dismissal under Poirrier because the record did not contain any evidence reflecting what the administrative judge determined constituted full relief.

An extreme example of the risks that complainants face is presented by Volz v. Department of Justice, EEOC No. 01985231 (September 9, 1999). Here, the complainant filed a complaint alleging discrimination on the basis of reprisal when his supervisor told him that his night differential pay previously posted in the time and attendance database was being rescinded. The complainant sought monetary reimbursement, compensatory damages, attorneys fees, and disciplinary action against his supervisors. The agency dismissed the case for failing to state a claim because the complainant was paid the night differential that he had been told was rescinded. The EEOC reversed the dismissal and remanded the case to the agency for further processing. The administrative judge assigned to the case advised the parties that she was going to advise the parties on full relief, under Poirrier, and asked them to submit proposals on what would constitute full relief. The agency responded that there was no dispute that the complainant had received $6.32 in differential pay two weeks after he believed he should have been paid. It, therefore, offered, as full relief: two cents in interest, six cents in compensatory damages, and reimbursement for reasonable and proportionate attorneys fees not to exceed one hour. The complainant did not submit a proposal on full relief nor any explanation of why he should be awarded compensatory damages. The judge remanded the case to the agency for dismissal on the grounds that it had made a unilateral, unconditional Poirrier offer of full relief to the appellant. The agency accepted the judge’s decision and gave the complainant two cents interest and one hour of attorneys fees.

The EEOC upheld the agency’s decision to dismiss the case as moot. It found that the judge had followed EEOC precedent and that the agency had unilaterally and unconditionally promised to provide the full and complete relief as defined by the judge.

Under the new EEOC regulations, it is expected that administrative judges will dismiss cases on their own rather than remand them to the agency. In Nance v. Department of Transportation, EEOC No. 01996384 (April 4, 2000), a case decided under the new regulations, the EEOC remanded a dismissal for supplementation of the record. The file contained no evidence that the agency had implemented its offer. This case indicates that Poirrier will continue to be a viable option under the new regulations.

Poirrier represents a powerful tool for resolving cases when the agency is willing to provide the complainant with full relief. In order to be successful, the following conditions must be met:

(1)
The administrative judge must determine what would constitute full and complete relief in the case.

(2)
The record must adequate document what the judge’s determination is and the basis upon which the judge has made a determination. This is particularly critical when the judge decides that the complainant is not entitled to an award of compensatory damages.

(3)
The agency must make a unilateral, unconditional written offer to provide the full and complete relief as determined by the administrative judge.

(4)
The record must adequately document that the agency has, in fact, implemented the relief.

VII.
Settlement

So far, we have been considering ways to terminate an EEO complaint involuntarily, i.e., without the consent of the complainant. Realistically, most EEO complaints end either because the complainant voluntarily abandons them or because they are settled. In this section, we will briefly consider settlement of EEO complaints. In the next section we will look at alternative dispute resolution or ADR.

This is not a primer on settlement or ADR, however, and we only have the space to touch briefly on some of the most important issues. For more materials on settlement and ADR, the reader should visit the CLLO web site.

There are a number of factors that come into play in deciding whether or not to consider settling an EEO complaint. Some of the factors that drive settlement in the private sector, such as litigation costs and jury prejudices, do not play a role. Nevertheless, each case should be carefully evaluated to determine whether or not it is appropriate for settlement. Proper case evaluation requires that the attorney ascertain the facts of the case, analyze the legal issues, and evaluate potential damages.

Ascertaining the facts of a case requires that you analyze the available evidence, both testimonial and documentary. Depending upon the stage of the administrative proceeding, you may have a fairly complete investigative file to work with or you may have to do a substantial amount of investigating on your own. Not only must you look at what the evidence says, you must also evaluate who says it, i.e., you must evaluate your witnesses—will they come across well on the stand or seem overly defensive, etc. You may have great facts, but if your witnesses cannot or will not communicate those facts well, you should consider settling.

Once you have ascertained the facts, you should review the applicable law. Will the complainant be able to prove a prima facie case? Can you establish a legitimate, nondiscriminatory reason for the agency’s actions? Is there evidence of pretext?

Finally, you should evaluate the potential remedies, including compensatory damages, that the complainant might obtain if the case went to hearing. Consult the CLLO’s Remedies In Federal Labor And Employment Litigation Primer and Compensatory Damages Primer for ideas on types of available remedies and how to calculate compensatory damages.

Once you have completed your case evaluation, you are in a position to develop your settlement negotiation strategy. Here, you should consult with the decision makers about potential remedies, both monetary and non-monetary, that are available to offer to the complainant. You might consider offering non-traditional remedies, such as an apology, which the EEOC cannot order. In deciding on a settlement strategy, you should consider the litigation costs, risks of losing, and potential effects of settlement on morale.

At this point, you should obtain settlement authority from your client and go forth and talk settlement. If settlement is reached, it should be reduced to writing and submitted to the administrative judge (and any other necessary party) for approval, if necessary.

VIII.
Alternative Dispute Resolution

One of the biggest recent developments in the practice of law has been the rise in the use of alternative dispute resolution (ADR) as a means of avoiding costly litigation. In recognition of the benefits of ADR, the EEOC now requires agencies to offer ADR as an alternative to informal counseling. See 29 C.F.R. §§ 1614.102(b)(2) and 1614.105(b)(2). But, it should be noted that ADR can be used at any stage of an EEO complaint.

The Air Force has been using ADR as a means of resolving EEO complaints for a number of years. In general, the Air Force has used facilitative mediation as its preferred ADR method. There are, however, a number of other ADR options available, including binding arbitration, mediation-arbitration, early neutral evaluation, and neutral fact-finding. Arbitration has many variants, including such esoteric forms as final offer arbitration, “night baseball” arbitration, and “high-low” arbitration. For purposes of our discussion, we will concentrate on the facilitative mediation model that is most commonly used.

In mediation, the parties to a dispute select a neutral third party, the mediator, to act as a facilitator to finding a common ground or compromise that the parties can agree to. The mediator cannot bind the parties or decide who is right or wrong, rather his or her authority is limited to persuading the parties to reach an agreement.

A typical mediation session begins with an opening statement by the mediator. The statement will explain the process to the parties and set forth the ground rules by which the mediation will proceed. Following the opening statement by the mediator, each party is given an opportunity to make an opening statement. This can be particularly useful in establishing what are the real issues in controversy. After the opening statements, there may be some mutual discussion of what was said or the mediator may choose to caucus with each of the parties.

The caucus is one of the most powerful tools available to the mediator. A caucus is a private session between the mediator and one of the parties to the dispute. It allows the party to express, with total confidentiality, his or her feelings about the matter being mediated. It enables the mediator to draw out important facts that might later form the basis for resolution of the underlying complaint. The mediator is bound to keep whatever is said during the caucuses confidential unless authorized by the party.

A mediation session may consist of several joint sessions and several private caucuses. The mediator’s job is to try to guide the parties towards finding mutual grounds for reaching resolution. If the mediation is successful, whatever agreement is reached should be reduced to writing and whatever approvals are needed (such as review by the civilian personnel office or base legal office) obtained.

As with settlement, the key to successful mediation is preparation. It is every bit as necessary for the agency attorney to conduct an evaluation of his or her case prior to engaging in mediation.

There are many advantages to engaging in mediation. Frequently, it is advisable to have the key parties participate in the mediation sessions. This is particularly true where the underlying problem is a workplace relationship. By having the complainant and the supervisor work things out together, with the assistance of a mediator, you can avoid further damage to the relationship. Mediation can lead to more creative solutions than a standard settlement conference and can result in greater emotional satisfaction and buy-in by the parties to the ultimate resolution.

APPENDIX

1.
Sample Letter Dismissing Complaint

2.
Sample Letter Dismissing Part And Accepting Part Of Complaint

3.
Sample Format for Brief In Support Of Decision Dismissing Complaint

4.
Sample Offer Of Resolution

5.
Sample Statement Of Undisputed Material Facts In Support Of Motion For Decision Without A Hearing

6.
Sample Memorandum Of Points And Authorities In Support Of Motion For Decision Without A Hearing

1.
Sample Letter Dismissing Complaint

Reserved

2.
Sample Letter – Partial Dismissal Of Complaint

Reserved

3.  Sample Format for Brief In Support Of Decision Dismissing Complaint

OFFICE OF FEDERAL OPERATIONS

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
____________________________________


)

Jane Doe
)

123 Main Street
)

Anytown, Alabama 12345
)
Appeal No. _________


                                 Complainant
) 


)
Agency Docket No. 

and
)
Other Docket Nos.


)


F. Whitten Peters
)


Secretary,
) 

Department of the Air Force
)

                                      Agency
)

____________________________________)

AGENCY BRIEF IN OPPOSITION TO COMPLAINANT’S APPEAL

I.
INTRODUCTION

[INSERT BRIEF PROCEDURAL HISTORY]

II.
ISSUE

[INSERT BRIEF ISSUE STATEMENT]

III.
STATEMENT OF THE CASE

[INSERT BRIEF SUMMARY OF RELEVANT FACTS]

IV.
ARGUMENT

[INSERT STATEMENT OF APPLICABLE LAW AND AN ANALYSIS APPLYING THE LAW TO THE FACTS -- USE SUB-HEADINGS WHERE APPROPRIATE]

V.
CONCLUSION

For the reasons stated above, the Office of Federal Operations, Equal Employment Opportunity Commission should affirm the final agency action.

Respectfully submitted, 

// SIGNED//

JOE G. LINEBERGER


Director

Air Force Review Boards Agency

1535 Command Drive


Andrews AFB, Maryland 20762










JOHN SMITH






Attorney’s Title






Attorney’s Office




1000 Air Force, The Pentagon






Washington, D.C. 20330

4.
Sample Offer Of Resolution

UNITED STATES OF AMERICA

BEFORE THE EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

AMY ANYTOWN


Complainant

v.

F. WHITTEN PETERS, SECRETARY OF THE DEPARTMENT OF THE AIR FORCE


Agency
Case No. 987-98-5432X

AGENCY OFFER OF RESOLUTION

Date:  June 25, 2000

To AMY ANYTOWN:

Pursuant to 29 C.F.R. § 1614.109(c), the Agency, DEPARTMENT OF THE AIR FORCE, makes the following offer of resolution in this action:

1.
Monetary relief (including all forms of monetary liability except attorney’s fees and costs):  $ 2,000.00 (TWO THOUSAND DOLLARS).

2.
Attorney’s fees and costs:  $ 1,000.00 (ONE THOUSAND DOLLARS).

3.
Non-monetary relief:  Placement in the position of  GS-0809-9, Construction Representative, effective December 1, 1999.

This offer of resolution is made in full satisfaction of the claims of employment discrimination that you have made against the Department of the Air Force in the above captioned complaint.  This offer includes all of the monetary and/or non-monetary relief to which you are entitled, including attorney’s fees and costs.

 
The complainant’s acceptance of this offer must be made in writing and postmarked or received in this office within thirty (30) days of your receipt of the offer.  If the complainant accepts this offer, please indicate your acceptance below by signing on the line appearing above your name and include the date of your acceptance on the line appearing adjacent to your name.  Please also obtain the signature of the complainant, which should be placed on the line appearing above her name and include the date of her acceptance on the line appearing adjacent to her name.  This offer will not be deemed to have been accepted without the signature of both you and the complainant.  You should send or deliver your acceptance of the offer to the undersigned at the address given below.


If you do not accept this offer of resolution and the relief that you are eventually awarded by the Administrative Judge, or the Equal Employment Opportunity Commission on appeal, is less that the amount offered, you will not receive payment for the attorney’s fees or costs that you incur after the expiration of the 30-day acceptance period for this offer.  The only exception to this rule is where the Administrative Judge or Commission rules that the interests of justice require that you receive your full attorney’s fees and costs.

RESPECTFULLY SUBMITTED,

DEPARTMENT OF THE AIR FORCE, BLUE SKY AIR FORCE BASE, WASHINGTON,

By:___________________________

MARVIN GARDENS, Captain, USAF

Labor Counsel

Office of the Staff Judge Advocate

Blue Sky AFB, Washington 54421

ACCEPTANCE

The undersigned accepts the Agency’s offer of resolution in this action as of the date indicated below.

Date:
_________________________

DEBRA DOLLARS, ESQ.

Attorney for Amy Anytown



Date:
_________________________

AMY ANYTOWN

Complainant

5.
Sample Statement Of Undisputed Material Facts In Support Of Motion For Decision Without A Hearing

UNITED STATES OF AMERICA

BEFORE THE EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

AMY ANYTOWN


Complainant

v.

F. WHITTEN PETERS, SECRETARY OF THE DEPARTMENT OF THE AIR FORCE


Agency
Case No. 987-98-5432X

SEPARATE STATEMENT OF UNDISPUTED MATERIAL FACTS IN SUPPORT OF MOTION FOR DECISION WITHOUT A HEARING

Date:  June 25, 2000

The Agency, DEPARTMENT OF THE AIR FORCE, submits the following statement of undisputed material facts with references to supporting evidence pursuant to 29 C.F.R. § 1614.109(g)(1). These facts establish that the Agency did not discriminate against the Complainant, AMY ANYTOWN, and that the Agency is entitled to judgment as a matter of law.

Undisputed Material Fact:
Supporting Evidence:



1.  The complainant is a GS-0809-8 Construction Inspector employed by the Agency at Blue Sky Air Force Base, Washington.


1.  Declaration of Complainant, Ex. D-1 to Office of Complaints Investigation (OCI) Investigative File; SF-50, Ex. D-4 to OCI Investigative File; Core Personnel Document, Ex. D-5 to OCI Investigative File



2.  On August 7, 1999, the Complainant was questioned by her supervisor, Colonel Brad Bluster, about her use of an agency telephone.


2. Declaration of Complainant, Ex. D-1 to OCI Investigative File; Declaration of Colonel Brad Bluster, Complainant’s Supervisor, Ex. D-3 to OCI Investigative File



3.  The Complainant was never disciplined as a result of the questioning.


3. Declaration of Complainant, Ex. D-1 to OCI Investigative File; Declaration of Colonel Brad Bluster, Complainant’s Supervisor, Ex. D-3 to OCI Investigative File; Declaration of Carrie Corum, LRO at BSAFB, Ex. D-7 to OCI Investigative File



4.  The Complainant did not receive a lower performance appraisal because of the questioning.


4. Declaration of Complainant, Complainant’s Supervisor, Ex. D-1 to OCI Investigative File; Declaration of Colonel Brad Bluster, Ex. D-3 to OCI Investigative File; Declaration of Carrie Corum, LRO at BSAFB, Ex. D-7 to OCI Investigative File

RESPECTFULLY SUBMITTED,

DEPARTMENT OF THE AIR FORCE, BLUE SKY AFB, WASHINGTON,

By:___________________________

MARVIN GARDENS, Captain, USAF

Labor Counsel

6.
Sample Memorandum Of Points And Authorities In Support Of Motion For Decision Without A Hearing

UNITED STATES OF AMERICA

BEFORE THE EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

AMY ANYTOWN


Complainant

v.

F. WHITTEN PETERS, SECRETARY OF THE DEPARTMENT OF THE AIR FORCE


Agency
Case No. 987-98-5432X

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR DECISION WITHOUT A HEARING

Date:  June 25, 2000

COMES NOW, the Agency, DEPARTMENT OF THE AIR FORCE, and submits this Memorandum of Points and Authorities In Support Of Motion For Decision Without A Hearing.

I. STANDARD FOR MOTION FOR DECISION WITHOUT A HEARING

Motions for decisions without a hearing are governed by 29 C.F.R. § 1614.109(g). This regulation is patterned after the summary judgments procedure set forth in Rule 56 of the Federal Rules of Civil Procedure. Hernandez v. United States Postal Service, EEOC No 01970135 (June 8, 2000). Fed.R.Civ.P. 56 states that:

The judgment sought shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issues as to any material fact and that the moving party is entitled to a judgment as a matter of law.

The EEOC has held that a decision without a hearing “is appropriate where the adjudicator determines that no genuine issue of material fact exists, as governed by the applicable substantive law.” See Simkins v. United States Postal Service, EEOC No. 01943659 (August 7, 1995), affirmed, EEOC No. 05950912 (February 23, 1996). The EEOC has also held that a decision without a hearing is appropriate where the complainant fails to establish a prima facie case of discrimination. See Etokitiot v. Department of Commerce, EEOC No. 01970554 (March 15, 2000).

II. FACTS OF THE CASE

At all times material to this case, the Complainant worked as a GS-0809-8 Construction Inspector at Blue Sky Air Force Base in Washington state. Her second-level supervisor was Colonel Brad Bluster.

On August 7, 1999, the Complainant was questioned by Colonel Bluster about her use of agency telephones for personal business. The Complainant was not disciplined as a result of the questioning and her performance appraisal for the 1999-2000 appraisal cycle was not adversely affected.

On August 30, 1999, the Complainant filed an informal complaint of discrimination over the August 7th questioning. The matter was not resolved at the informal stage and the Complainant was given her notice of final interview on September 15, 1999. On September 20, 1999, she filed a formal complaint of discrimination alleging that she was subjected to hostile environment sexual harassment because of the August 7, 1999 questioning.

Complainant’s formal complaint of discrimination was investigated by the Office of Complaints Investigation, which issued its investigative report on April 1, 2000. On April 15, 2000, the Complainant requested a hearing before an EEOC administrative judge.

III. AGENCY POSITION

It is the Agency’s position that, under the undisputed material facts of this case, the Complainant has failed to make out a prima facie case of discrimination and the Agency is entitled to judgment as a matter of law.

IV. ARGUMENT

The Agency is entitled to judgment as a matter of law because the undisputed material facts demonstrate that the Complainant has not suffered any harm as a result of the Agency’s actions and the Complainant has not been the victim of a hostile work environment.

The Agency Is Entitled To Judgment As A Matter Of Law Because The Complainant Has Suffered No Harm

In order to state a claim, the complainant in a discrimination action must allege that he or she has been injured in fact. See Hachett v. McGuire Brothers, 445 F.2d 447 (3rd. Cir. 1971). To meet this requirement, the complainant must show that he or she sufferes a present harm or loss with respect to a term, condition, or privilege of employment and for which there is a remedy. Traficante v. Metropolitan Life Insurance Co., 409 U.S. 205 (1972). Specifically, the complainant must allege and show a “direct, personal deprivation at the hands of the employer,” i.e., a present and unresolved harm or loss affecting a term, condition or privilege of his or her employment. Taylor v. United States Postal Service, EEOC No. 05900367 (June 2, 1990); Hammonds v. United States Postal Service, EEOC No. 05900863 (October 31, 1990).

In this case, the undisputed material facts did not support a finding of harm. Rather, the statements of both the Complainant and her supervisor, Colonel Bluster, show that she was not disciplined nor did she receive an adverse performance rating as a result of the questioning at issue here. Because the Complainant cannot prove the essential element of harm, the Agency is entitled to judgment as a matter of law.

The Agency Is Entitled To Judgment As A Matter Of Law Because The Complainant Has Not Been The Victim Of A Hostile Work Environment

The Complainant has alleged that she has been subjected to sexual harassment resulting in a hostile work environment. The Agency is entitled to judgment as a matter of law because the undisputed material facts do not support a finding of hostile work environment sexual harassment.

Here, the only incident of harassment complained of is the questioning of the Complainant by Colonel Bluster. This single incident is insufficient to establish a hostile work environment.

In general, however, a single incident will not be regarded as discriminatory harassment unless the conduct is severe. See Walker v. Ford Motor Co., 684 F.2d 1355 (11th Cir. 1982); Neelya v. United States Postal Service, EEOC No. 01A00724 (March 21, 2000). Whether the harassment is sufficiently severe to trigger a violation of Title VII must be determined by looking at all the circumstances, including the frequency of the discriminatory conduct, its severity, whether it is physically threatening or humiliating, or a mere offensive utterance, and whether it unreasonably interferes with an employee’s work performance. Harris v. Forklift Systems Inc., 510 U.S. 17; Rideout v. Department of the Army, EEOC No. 01933866 (November 22, 1995).

Here, the Complainant was questioned by Colonel Bluster about her use of Agency telephones for personal business. Colonel Bluster states that he questioned her because he had reason to believe that the Complainant was spending an inordinate amount of time on the telephone when she should have been working. The interview was informal and the Complainant agrees that she did not feel threatened. Colonel Bluster states that he was satisfied that the interview resolved the issue and he did not feel the need to discipline the Complainant or to take any performance-based actions. The evidence shows that no action was taken and that the Complainant’s performance appraisal was not adversely affected. Thus, the evidence fails to show that this single incident was severe enough to rise to the level of harassment and the Agency is entitled to judgment as a matter of law.

V.
CONCLUSION

The undisputed material facts of this case support the Agency’s Motion For Decision Without A Hearing and require that judgment be entered in favor of the Agency. The Complainant has alleged that she was discriminated against when she was questioned by her superiors about use of Agency phones. The evidence shows that the Complainant did not suffer a harm or loss affecting a term, condition or privilege of his or her employment as a result of the questioning. Neither was the questioning, which was an isolated event, so severe an act as to cause a hostile work environment. Because the Complainant cannot show essential elements of her claim of discrimination, the Agency is entitled to judgment as a matter of law.

RESPECTFULLY SUBMITTED,

DEPARTMENT OF THE AIR FORCE, BLUE SKY AFB, WASHINGTON,

By:___________________________

MARVIN GARDENS, Captain, USAF

Labor Counsel

� These figures are based on a 1998 study by the Air Force Audit Agency.
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