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�NOTE ON CITATION STYLES�tc "NOTE ON CITATION STYLES"�



	Two components of the Equal Employment Opportunity Commission (EEOC or Commission) issue decisions.  The first component is the Commissioners sitting as a body.  The second component is the Office of Federal Operations (OFO) and its predecessor the Office of Review and Appeals (ORA).  Decisions issued by the Commissioners sitting as a body are signed by the Commission’s Executive Officer on “U.S. Equal Employment Opportunity Commission” letterhead.  Decisions issued by OFO or ORA are signed by the Executive Director of the unit and are issued on letterhead which includes “Office of Federal Operations” or “Office of Review and Appeals.”



	“Decisions issued by the Commission [i.e., the Commissioners sitting as a body] are precedential.”  Simpkins v. Runyon, Postmaster General, 05940887, 95 W.L. 597567 (EEOC 1995).  Typically, OFO issues decisions when complainants appeal a final agency decision, but occasionally the Commissioners will decide such an appeal.  Only the Commissioners issue decisions when a party requests reopening and reconsideration of the appellate decision.



	The EEOC does not publish its decisions and no publisher has committed to printing every Commission decision.  The good news is that the Commission’s decisions are nevertheless becoming increasingly accessible.  Westlaw publishes EEOC and OFO decisions “on line” at their FLB-EEOC data base.  As of the Fall 1997, Westlaw has all Commission and OFO decisions going back to the Spring of 1994.  Information Handling Services (IHS) has “published” all of the decisions on microfiche and on Personnet Plus, a CD-ROM subscription.  Only the Labor Relations Press Publications issues EEOC and OFO decisions in bound volumes, titled Federal Equal Opportunity Reporter (FEOR).  However, Labor Relations Press only publishes what it considers to be leading EEOC decisions.  



	There is no settled style for citing to EEOC decisions similar to those for MSPB or FLRA cases.  The Commission’s citations to its own decisions are far from uniform.  The following style is used in this outline:



Murphy v. Frank, Postmaster General, 05870571, 88 W.L. 123456, 88 FEOR ¶ 3147, IHS 1878-G8, at 2 (EEOC 1988).



	Murphy v. Frank, Postmaster General:  When citing to its own decisions the Commission often lists complainant’s last name and complainant’s agency, along with the docket number and date, but does not include the name of the agency head or indicate whether the decision was issued by OFO or the full Commission.  The Commission's practice of simply naming the federal agency has been criticized by the courts because complainants often fail to name the secretary of the department as the defendant when they file suit in federal court.  E.g., Lubniewski v. Dept. of Navy, 683 F.Supp. 462 (N.D. Ca. 1988).  Accordingly, I list the last name of the secretary as the "defendant" in the citation, in this case "Frank."  Because the Commission continues to cite decisions using the name of the agency, citations used in this outline include both the secretary’s name and the agency, e.g., “Frank, Postmaster General,” or more typically in this outline, “Dalton, Secretary of the Navy.”



	05870571:  This is the Commission's docket number.  



		The first two numbers indicate the type of appeal:  



01	is the docket number for cases on appeal from final agency decisions.  These decisions are usually issued by the Office of Federal Operations (OFO), or its predecessor ORA, but are sometimes issued by the full Commission.



			02	are appeals from grievance/arbitration decisions.



			03	are appeals from MSPB decisions.



04	are requests for enforcement or clarification of Commission decisions. 



			05	are requests to reopen and reconsider.  These decisions are only issued by the full Commission and are drafted by a separate staff from OFO.



The next two numbers, e.g., 87, is the year the appeal or request to reopen was filed with the EEOC, in this case 1987.  



The last four numbers, 0571, is the case number, in this case, the 571st request to reopen filed with the Commission in 1987.



	88 W.L. 123456:  This is a fictional citation in the format used for Westlaw decisions.  As of the date this outline was finished, Westlaw only had decisions back to April 1994.



	IHS 1878-G8:  This is the microfiche numbering system of the Information Handling Services (IHS), Englewood, Colorado.  The number to the left of the dash (-), 1878, is the microfiche sheet number, and the alpha-numeric combination to the right, G8, are the coordinates for the first page of the decision on the microfiche card.



	88 FEOR ¶ 3147:  A few of the cases include a citation to the Federal Equal Opportunity Reporter (FEOR) published by Labor Relations Press Publications.  "88" is the FEOR volume number, 3147 is the "paragraph number" designating the case.



	at 2:  This is the original page number from the Commission decision.



(EEOC 1988):  Within the parenthesis I include not only the date, but the office issuing the decision.  



EEOC:		denotes decisions issued by the full Commission.



		EEOC/OFO:	denotes decisions issued by the Office of Federal Operations.



		EEOC/ORA:	denotes decisions issued by the Office of Review and Appeals, the predecessor to OFO.
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	�XE "Practice Tips:Help"�Practice Tip:	Where to get help.



- Command Counsel.



- Regional Service Centers (RSCs) 



   -	Fred Sciulli

					HRSC Western Region

					9040 Friars Rd, Suite 550

					San Diego, CA  92108-5896



						(610) 532-3884 ext 430

						DSN 522-

						Fax:  (619) 532-3940	



   -	Alex Adkins

RSC Eastern Region

					Norfolk Naval Shipyard Bldg 17

Portsmouth, VA  23709-5000



						(757) 396-7891

						DSN 961-

						Fax:  (757) 396-7818		



- HROC Counsel's Office (703) 696-4717; (fax) (703) 696-0828;

   (DSN 226-)



-Office of the Assistant General Counsel (Manpower & Reserve Affairs), (703) 604-8206; (fax) (703) 604-6990; (DSN 664-).





I.	STATUTORY AND REGULATORY AUTHORITY�tc "I.	STATUTORY AND REGULATORY AUTHORITY"�.



A.	Civil Rights Act of 1964�tc "A.	Civil Rights Act of 1964" \l 2� (42 U.S.C. 2000e et seq.).



1.	Did not give federal courts jurisdiction over employment discrimination in federal agencies.  �tc "Gnotta " \f o"�	Gnotta v. United States, 415 F.2d 1217, 2 F.E.P. 111 (8th Cir. 1969)Gnotta v. U.S., 415 F.2d 1217, 2 F.E.P. 111 (8th Cir. 1969).



2.	Section 717 added by The Civil Rights Act of 1972 (42 U.S.C. 2000e�16).



a.	Made Civil Rights Act of 1964 applicable to federal government.



b.	Granted jurisdiction to federal courts.



c.	Section 717 exclusive judicial remedy for discrimination in federal employment. �tc " Brown v. GSA" \f o"�	Brown v. GSA, 425 U.S. 520 (1976) Brown v. GSA, 425 U.S. 520 (1976).





 	B.	Civil Rights Act of 1991�tc "B.	Civil Rights Act of 1991" \l 2�.



1.	Made compensatory damages and jury trials available for federal applicants and employees in Title VII and Rehabilitation Act cases, but not age discrimination cases.  42 U.S.C. 1981a (not to be confused with 42 U.S.C. 1981(a)).



2.	Increased the time limit for filing suit in non-mixed complaints from 30 to 90 days.  42 U.S.C. 2000e-16(c).  The time for filing suit in mixed cases remains at 30 days following a final decision.  5 U.S.C. 7702.



a.	The 45 day time limit for initiating the administrative complaint process was not affected by the Civil Rights Act of 1991.





�C.	Regulations�tc "C.	Regulations" \l 2�.



1.	Enforcement Authority.



a.	Civil Service Commission (CSC) given authority by the Civil Rights Act of 1972 to enforce section 717 and grant appropriate remedies.



b.	CSC regulations were published at 5 C.F.R. part 714.



c.	CSC authority transferred to EEOC under Executive Order 12,106 (Dec. 1978).



d.	EEOC regulations containing procedures for EEO complaints were originally published at 29 C.F.R. part 1613, but were replaced by 29 C.F.R. part 1614, effective 1 October 1992.



(1)	EEOC also publishes �tc "MD-110" \f p"�	Management Directives (MD)-110 (EEOC October 22, 1992)Management Directives (MD) describing policies and procedures relating to their regulations.  The MD for the 1614 regulations is MD-110 (October 22, 1992).



e.	MSPB regulations for "mixed cases," i.e. personnel actions appealable to the MSPB coupled with an allegation of discrimination, are published at 5 C.F.R. 1201.151 et seq..  Corresponding EEOC regulations for mixed cases are at 29 C.F.R. 1614.302 et seq..



2.	Navy Instructions.  Office of Civilian Personnel Management Instruction (OCPMINST) 12713.2A (August 18, 1995).  Note that the Office of Civilian Personnel Management (OCPM) was abolished in 1997 and replaced by the Human Resource Operations Center (HROC).  HROC plans to reissue OCPMINST with HROC instructions.



a.	OCPMINST 12713.2A implements changes from 29 C.F.R. 1614, and the Civil Rights Act of 1991, which became law on November 25, 1991.



b.	Individual EEO complaint processing is described in Appendix B.



c.	Major Provisions/Changes.



(1)	Custodian of Records Established.�XE "Records:Custodian"�  "Each activity or command shall establish a complaint file upon receipt of a discrimination complaint."  The activity or command is responsible for maintaining the "official file."  OCPMINST 12713.2A, ¶ 17 a, b.  In practice we expect the EEO complaints office will be delegated this responsibility.



(2)	Review of Complaint Acceptability.�XE "Dismissing Complaint - Procedure:Coordination"�  As requested by CO, Navy OGC command, activity or field counsel, will review acceptability of EEO complaints, and review proposed settlements.  OCPMINST 12713.2A, ¶ 6e(2).  In USMC, EEO cases will be coordinated with Office of Counsel or SJA office.  Id., ¶ 6e(3).



(3)	Agency Representative.�XE "Agency Representative"�



(a)	Activity Commander has option of appointing Agency Representative from HRO or legal office (Navy OGC, Office of Counsel USMC, or local USMC SJA office, as appropriate).  OCPMINST 12713.2A, ¶ 6e.  In USMC, agency representative will be from SJA office or Office of Counsel, USMC.



(b)	Agency Rep now appointed when formal complaint is filed; previously not appointed until complainant requested a hearing.  OCPMINST 12713.2A, Appendix B ¶ 6.



(c)	Agency Rep responsible for representing agency during DOD/OCI investigation, at hearing and during appeals to EEOC.  OCPMINST 12713.2A, ¶ 6p.





II.	SUMMARY OF EEO COMPLAINT PROCESS�tc "II.	SUMMARY OF EEO COMPLAINT PROCESS"�.  See diagram at page .



A.	Filing "Informal" EEO Complaint.  (Diagram blocks 1-3.)



1.	Complainant makes initial contact with EEO counselor within 45 days of the alleged discriminatory event - the "informal complaint."



2.	Counseling by EEO counselor.  Counseling is required even if the complaint is fatally defective, e.g., untimely.





B.	Complainant Files Formal EEO complaint.  (Diagram blocks 4-5.)  

1.	EEO counselor will write a report of the counseling.



2.	Deputy EEO Officer (DEEOO) or Complaints Manager drafts decision letter for the Equal Employment Opportunity Officer (the Activity commander).  Where DEEOO is located in Human Resources Office (HRO), the individual accepting the EEO complaint is often the Human Resource Director (HRD).  Review by legal counsel is optional under OCPM instruction and we encourage this.



3.	If the complaint, or part of the complaint, is dismissed, complainant can appeal to EEOC Office of Federal Operations (EEOC/OFO).



4.	Agency Representative is appointed.  OCPMINST 12713.2A, Appendix B ¶ 6.





C.	Investigation/Mediation Of EEO Complaint.  (Diagram blocks 5B-6.)



1.	If complaint is accepted   (Diagram block 5B), the activity requests an investigation from DOD Office of Complaints Investigation (OCI).  DOD assumed responsibility for investigations in late 1993.  OCI investigator will also attempt to mediate the complaint.



2.	If appointed as the agency representative, the activity legal counsel is encouraged to prepare witnesses and have relevant documents gathered.  



3.	OCI writes report of investigation if mediation not successful.



�

D.	Complainant's Options.  (Diagram blocks 7-8.)



1.	Complainant gets a copy of the investigation.



2.	Complainant has 30 days to request:



a.	Hearing before an EEOC administrative judge (AJ) who will make a recommended decision to the Secretary of the Navy (SECNAV); or,



b.	Request a SECNAV decision based of the DOD/OCI investigative file.



c.	If complainant does neither, SECNAV has to issue a decision based on OCI investigation anyway.  (Diagram block 11.)





E.	Hearing Before EEOC AJ.  (Diagram blocks 9-10.)



1.	AJ makes recommended decision to SECNAV.





F.	Final Agency Decision.  (Diagram block 11.)



1.	Naval Complaints Administration & Review (NAVCARD, previously the Employee Appeals Review Board (EARB)) drafts decision.



2.	Case arrives at NAVCARD regardless of whether:



a.	it comes from EEOC/AJ; or,



b.	complainant requests a decision without a hearing; or,



c.	complainant fails to request a decision with or without a hearing.



3.	Navy has 60 days to issue a decision.



a.	EEOC/AJ decision will become final Navy decision if Navy does not reject or modify within 60 days.

b.	SECNAV has delegated decision authority to Deputy Assistant Secretary of the Navy (Civilian Personnel Policy/Equal Employment Opportunity) (DASN(CPP/EEO)).





G.	Appeals.  (Diagram blocks 12-13.)



1.	Complainant may appeal final agency decision on the merits, or dismissing a complaint/allegation, to EEOC/OFO.



2.	After OFO decision, either party may petition the EEOC to reopen and reconsider.





H.	Diagram.  A diagram of the complaint process follows on the next page.

��XE "Diagrams:Basic EEO Complaint Process"�

�III.	SETTLEMENT OF COMPLAINTS�tc "III.	SETTLEMENT OF COMPLAINTS"�.  29 C.F.R. 1614.504; OCPMINST 12713.2A  ¶ 8.�XE "Settlements"�



		A.	Settlement Anytime�tc "A.	Settlement Anytime" \l 2�.  The EEO complaint process is designed with settlement in mind.  The activity and complainant can settle a case any time before a final agency decision is issued:  during counseling; when the formal complaint is filed; during or after the investigation; and during or after a hearing.  In fact the AJ�XE "Administrative Judge:Settlements"� will typically order the parties to consider settling before proceeding with the business of a hearing.  If the case is settled while pending, investigation, a final agency decision or while it is on appeal to EEOC, make sure you inform OCI, NAVCARD or EEOC that the case has been settled - otherwise they will continue to process the complaint which will be a waste of resources and will cause no end of complications and additional work.





B.	Resolution Rate�tc "B.	Resolution Rate" \l 2�.  In fiscal year (FY) 92, 19,106 formal complaints were filed and 17, 389 were closed.  Of those closed, the agencies settled 5,237.  This is roughly comparable to the 5,290 dismissed and 4,742 merits decisions issued.  By way of comparison to the hearing process, of the 6,100 hearings requests closed by EEOC AJs, 1,939 cases were settled.  EEOC, Report on Pre-Complaint Counseling & Complaint Processing, Fiscal Year 1992, at 19, 43, 60.





C.	Commission's View of Settlements�tc "C.	Commission's View of Settlements" \l 2�.  



1.	A settlement must meet the "voluntary and knowing" standard.  �tc "Bindal 0225" \f o"�	Bindal v. Rice, Secretary of the Air Force, 05900225 (EEOC 1990)Bindal v. Rice, Secretary of the Air Force, 05900225, at 4 (EEOC 1990), citing, �tc "Alexander v. Gardner-Denver" \f o"�	Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974)Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974).  The agency met this standard in Bindal "by including language that made it clear that the agreement between the parties was voluntary, and that anything not specifically mentioned in the agreement was not covered."  Bindal, at 4.



2.	The face of the agreement best reflects the understanding of the parties.  �tc "Wilson v. EEOC" \f o"�	Wilson v. Thomas, Chairman EEOC, 01881684, 90 F.E.O.R. ¶ 3083 (EEOC 1989)Wilson v. Thomas, Chairman, EEOC, 01881684, 90 F.E.O.R. ¶ 3083 (EEOC 1989).  OFO provided the following overview of settlement agreements in �tc "Horvath" \f o"�	Horvath v. Dalton, Secretary of the Navy, 01944443 (EEOC/OFO 1995)Horvath v. Dalton, Secretary of the Navy, 01944443, at 3 (EEOC/OFO 1995):



"The Commission has held that settlement agreements are contracts between the appellant and the agency to which ordinary rules of contract construction apply.  As such, it is the intent of the parties as expressed in the contract, and not some unexpressed intention, that controls the contract's construction.  �tc "Eggleston" \f o"�	Eggleston v. Derwinski, Secretary of Veterans Affairs, 05900795, IHS 2738-A13 (EEOC 1990)Eggleston v. [Derwinski, Secretary of] Veterans Affairs, EEOC Request No. 05900795, [IHS 2738-A13] ([EEOC] August 23, 1990); �tc "In re Chicago & E.I. Ry. Co." \f o"�	In re Chicago & E.I. Ry. Co., 94 F.2d 296 (7th Cir. 1938)In re Chicago & E.I. Ry. Co., 94 F.2d 296 (7th Cir. 1938).  In addition, the Commission generally follows the plain meaning rule, which states that if the writing appears to be plain and unambiguous on its face, its meaning must be determined from the four corners of the instrument without resort to extrinsic evidence of any nature.  See �tc "Montgomery Elevator" \f o"�	Montgomery Elevator Co. v. Building Eng'g Servs. Co., 730 F.2d 377 (5th Cir. 1984)Montgomery Elevator Co. v. Building Eng'g Servs. Co., 730 F.2d 377 (5th Cir. 1984)."



3.	On the other hand, “Where the terms of the document are ambiguous or for equitable reasons, the Commission may go beyond the language of the agreement and look at the intent of the parties to the agreement.”  �tc "Wong 1097" \f o"�	Wong v. Runyon, Postmaster General, 05931097 (EEOC 1994)Wong v. Runyon, Postmaster General, 05931097 (EEOC 1994) (emphasis added).



4.	“Moreover, other standard contractual requirements such as the necessity of consideration, apply in this context.”  Perkins v. Dalton, Secretary of the Navy, 01955176, at 3 (EEOC/OFO 1996), citing, Collins v. Frank, Postmaster General, 05900082 (EEOC 1990); Shuman v. Garrett, Secretary of the Navy, 05900744 (EEOC 1990); �tc "Roberts 2193" \f o"�	Roberts v. U.S. Postal Service, 01842193 (EEOC/ORA 1985)Roberts v. U.S. Postal Service, 01842193 (EEOC/ORA 1985).



5.	Unfavorable Settlements Are Allowed But Unconscionable Settlements Are Not.



	a.	Unfavorable.  The Commission declined to set aside a settlement agreement when complainant seemingly agreed to a bad bargain.  Dever�tc "Devereux" \f o"�eux v. Dalton, Secretary of the Navy, 01945521, at 5 (EEOC/OFO 1995), citing, see Eggleston�tc "Eggleston" \f o"� v. Derwinski, Secretary of Veterans Affairs, 05900795, IHS 2738-A13 (EEOC 1990); �tc "Masterson" \f o"�	Masterson v. Runyon, Chairman, Tennessee Valley Authority, 01901859, IHS 2734-G6 (EEOC 1990)Masterson v. Runyon, Chairman, Tennessee Valley Authority, 01901859, IHS 2734-G6 (EEOC 1990).



	b.	Unconscionable.  Complainant alleged discrimination when she was not selected for a GS-9 position.  She then applied for a WG-8 vacancy.  The EEO counselor asked complainant if she would withdraw the complaint over the GS-9 if she was selected for the WG-8.  Complainant agreed.  When she was selected for the WG-8, complainant withdrew her first complaint.  Subsequently she learned she was selected for the WG-8 on her own merit.  On appeal OFO ordered the agency to reinstate the complaint.  There was nothing bargained for on behalf of complainant and no attempt to offer her full relief.  �tc "Clarks v. O'Keefe" \f o"�	Clarks v. O'Keefe, Secretary of the Navy, 01924332 (EEOC/OFO 1992)Clarks v. O'Keefe, Secretary of the Navy, 01924332 (EEOC/OFO 1992).



c.	However, Clarks does not stand for the proposition that you can never kill two birds with one stone in the EEO process.  As a result of a RIF, a GS-4 clerk was to be removed.  She was notified that pending her removal she would be reassigned from office #1 to office #2 at the same grade.  She rejected the reassignment to office #2 because the dust would affect her allergies and filed an EEO complaint over the RIF.  The agency moved her to office #3, and later issued her an offer of full relief canceling her RIF and reassigning her to office #4 as a GS-4.  Complainant rejected the offer, because a supervisor had told her that because of her allergies she would be placed in office #4 when a position became available, arguing that the agency had improperly used her medical condition to settle her RIF complaint and because they were separate issues, and should be addressed separately.  OFO disagreed.  There “is nothing which requires an agency to address separate issues separately ... there is nothing improper about the fact that appellant’s placement in to Position [#4] may have served to resolve both her medical problems and her EEO complaint.”  �tc "Johnson v. Dalton, 4648" \f o"�	Johnson v. Dalton, Secretary of the Navy, 01964648 (EEOC/OFO 1997)Johnson v. Dalton, Secretary of the Navy, 01964648, at 3 (EEOC/OFO 1997).



6.	For a discussion of items typically found in a settlement agreement, see Offers of Full Relief beginning at page .





		D.	Procedures for Settling Complaints�tc "D.	Procedures for Settling Complaints" \l 2�.  Typically, the DEEOO, or EEO counselor, negotiates a settlement with complainant and the EEOO signs the settlement for the agency.  The EEOO (the activity commander) may or may not meet with the complainant when settling the complaint.



	 Practice Tip:�XE "Practice Tips:Settlement"�	There is no formal coordination required for settlement; often the DEEOO strikes a deal and takes it straight to the CO.  We recommend all complaints be settled with the following coordination:  management at a level above the RMOs; OGC counsel; relevant office in HRO, e.g., Employment or Labor & Employee Relations; and, CEAP when disability discrimination is alleged or complainant's drug or alcohol use is involved.  Note that purpose of coordinating with CEAP is to provide CEAP with information.  Due to confidentiality requirements, CEAP is extremely limited in its ability to provide information.



1.	The settlement agreement must be in writing, signed by both parties, and identify the allegations resolved.  29 C.F.R. 1614.603.



a.	Exception.  Written agreement not required where the agreement was reached during a hearing before an AJ and the agreement was transcribed by a court reporter.  �tc "Acree 0784" \f o"�	Acree v. Garrett, Secretary of the Navy, 05900784 (EEOC 1990)Acree v. Garrett, Secretary of the Navy, 05900784 (EEOC 1990).



b.	EEO counselors should not sign the settlement agreement - the settlement should be signed by the agency representative or someone from management.  The EEOC “questioned” the appropriateness of the EEO counselor signing the settlement agreement given that “EEO personnel are required to have neutral roles in the EEO process.”  �tc "Crawford 5007" \f o"�	Crawford v. Dalton, Secretary of the Navy, 01955007 (EEOC/OFO 1997)Crawford v. Dalton, Secretary of the Navy, 01955007, at 5 n.8 (EEOC/OFO 1997), citing, MD-110�tc "MD-110" \f o"�, Ch. 1 ¶ VII (“EEO officials cannot serve as representatives”).



c.	No settlement agreement existed even though parties discussed settlement on six separate occasions; where after complainant says she accepted agency's offer, her representative and the agency continued to negotiate over the terms of the attorney's fee; and no settlement agreement was ever signed.  �tc "Foster v. Dalton" \f o"�	Foster v. Dalton, Secretary of the Navy, 01934571 (EEOC/OFO 1993)Foster v. Dalton, Secretary of the Navy, 01934571 (EEOC/OFO 1993).



2.	Settlement Negotiations - Do You Have to Invite the Union?�XE "Settlements:Union participation"�  The union is entitle to be present during "formal discussions" between one or more agency representatives and one or more bargaining unit employees or their representatives concerning any grievance or any personnel policy/practices or other general conditions of employment.  5 U.S.C. 7114(a)(2)(a).  Failure to invite the union to attend a formal discussion is an unfair labor practice.  The FLRA has held that neither EEO Counseling nor settlement negotiations arranged by the EEO counselor constitute formal discussions.  The FLRA has held an EEO complaint resolution meeting "arranged, conducted, and controlled" by an EEO official in accordance with EEOC and agency regulations applicable to EEO complaints was not a formal discussion.  The Authority relied on the fact that the EEO manager, who was not complainant's supervisor, arranged and held the meeting, and that the EEO Counselor did not act in a partisan manner.  Attendance was not mandatory, was not confrontational, and was held in a conference room away from the worksite.  �tc "SSA, and SSA Field Operations," \f o"�	SSA, and SSA Field Operations, N.Y. Region, 16 F.L.R.A. 1021 (1984)SSA, and SSA Field Operations, NY Region, 16 F.L.R.A. 1021 (1984); �tc "Harry S. Truman Mem. Veterans Hosp" \f o"�	Harry S. Truman Mem. Veterans Hosp., Columbia, Mo., 16 F.L.R.A. 1049 (1984)Harry S. Truman Mem. Veterans Hosp., Columbia, Mo., 16 F.L.R.A. 1049 (1984).  



3.	Settlements and the Older Workers Benefit Protection Act.�XE "Older Workers Benefit Protection Act"��XE "Settlements:OWBPA"�



a.	Enacted by Congress in 1990, the OWBPA amends the ADEA and added a new provision related to waiver of rights and claims under ADEA at 29 U.S.C. 626(f).  



b.	Applicability of OWBPA to Federal Employment.



(1)	Under ordinary rules of statutory construction, the OWBPA would not apply to federal employment.



(a)	As the courts have repeatedly noted, the portion of the ADEA applicable to federal employment, 29 U.S.C. 633a, is read in isolation from the rest of the ADEA.  �tc "Lehman v. Nakshian" \f o"�	Lehman v. Nakshian, 453 U.S. 156 (1981)Lehman v. Nakshian, 453 U.S. 156 (1981) (Federal employees suing under ADEA do not have a right to a jury trial even though private sector employees are guaranteed jury trials under 29 U.S.C. 626(c)); �tc "Gillespie v. Helms" \f o"�	Gillespie v. Helms, 559 F.Supp. 40 (W.D.Mo. 1983)Gillespie v. Helms, 559 F.Supp. 40 (W.D.Mo. 1983) (Federal employees cannot name private person as defendant).  Congress "extended the Act to cover federal workers by enacting a separate provision, § 15, 29 U.S.C. § 633a (1976 ed. and Supp. IV), which created an independent enforcement mechanism under the jurisdiction of the Civil Service Commission."  �tc "EEOC v. Wyoming" \f o"�	EEOC v. Wyoming, 460 U.S. 226 (1983)EEOC v. Wyoming, 460 U.S. 226, 233 n.5 (1983)



(b)	The OWBPA waiver provision, codified at 29 U.S.C. 626(f)(1), is not included within § 633a, or otherwise connected to § 633a.



(2)	Nevertheless, EEOC applies the OWBPA waiver provision to federal employment.   At first, in a case where the Commission did not apply the OWBPA (presumably because the disputed settlement was signed before the OWBPA), the Commission accurately, and rather innocuously stated, the OWBPA "provides the minimum requirements for a valid waiver of ADEA claims in the private sector and, arguably, federal sector employment.  To meet the standards of the OWBPA, if applied to the federal administrative process ... ."  �tc "Swain 1079" \f o"�	Swain v. Shannon, Acting Secretary of the Army, 05921079, 92 F.E.O.R. ¶ 3295 (EEOC 1993) Swain v. Shannon, Acting Secretary of the Army, 05921079, 92 F.E.O.R. ¶ 3295, at 4 n.6 (EEOC 1993) (emphasis added).  OFO initially parroted the "arguably" applied language in another decision.  �tc "Juhola 4032" \f o"�	Juhola v. West, Secretary of the Army, 01934032, 94 F.E.O.R. ¶  3497 (EEOC/OFO 1994Juhola v. West, Secretary of the Army, 01934032, 94 F.E.O.R. ¶ 3497 (EEOC/OFO 1994), citing, Swain�tc "Swain 1079" \f o"� v. Dept. of the Army, 05921079, 92 F.E.O.R. ¶ 3295 (EEOC 1993).  However, in another decision, written the same day as Juhola, OFO dropped the "arguably" and, without any further explanation, declared the OWBPA waiver provision applicable to Federal employment.  �tc "Runge 1234" \f o"�	Runge v. West, Secretary of the Army, 01941234, 94 F.E.O.R. ¶ 3504 (EEOC/OFO 1994)Runge v. West, Secretary of the Army, 01941234, 94 F.E.O.R. ¶ 3504, at 3 (EEOC/OFO 1994), citing, Swain.



(3)	Since Juhol�tc "Juhola 4032" \f o"�a and Runge, OFO has used the OWBPA to invalidate settlement agreements.  �tc "Harris 1770" \f o"�	Harris v. Runyon, Postmaster General, 01941770 (EEOC/OFO 1994)Harris v. Runyon, Postmaster General, 01941770, at 2 (EEOC/OFO 1994), citing, Juhola; �tc "Garcia 5739 " \f o"�	Garcia v. Widnall, Secretary of the Air Force, 01945739 (EEOC/OFO 1995)Garcia v. Widnall, Secretary of the Air Force, 01945739 (EEOC/OFO 1995), citing, Runge; �tc "Hopkins 3389" \f o"�	Hopkins v. Dalton, Secretary of the Navy, 01953389 (EEOC/OFO 1995)Hopkins v. Dalton, Secretary of the Navy, 01953389, at 4 (EEOC/OFO 1995), citing, see also, Sw�tc "Swain 1079" \f o"�ain.  The HROC’s OGC Office has petitioned EEOC in the Hopkins case to reopen and reconsider the applicability of the OWBPA to federal agencies.



c.	OWBPA Requirements.  OWBPA, at 29 U.S.C. 626(f)(1), provides that waiver of rights and claims under the ADEA will not be considered knowing and voluntary unless, at a minimum:

(1)	It is written in a manner calculated to be understood by the individual;



					(2)	The waiver specifically refers to rights or claims arising under the ADEA;



				(3)	The individual does not waive rights or claims that may arise after the date of the waiver;



			(4)	The individual waives rights or claims only in exchange for consideration;



		(5)	The individual is advised to consult with an attorney prior to executing the settlement; and,



	(6)	The individual has at least 21 days to consider the agreement, (with exceptions where groups of employees are being removed at the same time); and,



(7)	The individual has 7 days following the execution of the agreement to revoke the agreement, and the agreement is not effective or enforceable until the revocation period has expired.





E.	Comments on Various Types of Settlement Provisions�tc "E.	Comments on Various Types of Settlement Provisions" \l 2�.



	1.	Settlements & Compensatory Damages.  Under OCPM instruction, informal complaints may be settled for a maximum of $1,000.  Formal and informal settlements may provide up to $1,000 without approval from a higher level.  Compensatory damages greater than $1,000 must be coordinated with OCPM (now HROC) Counsel's office.  OCPMINST 12713.2A ¶ 8.�XE "Compensatory Damages:Settlements"�



2.	Waiver of EEO Rights.  The EEOC will uphold waiver of EEO rights for discriminatory acts or practices which predate the execution of the release.  �tc "Porter v. Kelso" \f o"�	Porter v. Kelso, Acting Secretary of the Navy, 01930051 (EEOC/OFO 1993)Porter v. Kelso, Acting Secretary of the Navy, 01930051, at 4 (EEOC/OFO 1993), citing, see, �tc "Royal 3626" \f o"�	Royal v. Sullivan, Secretary of HHS, 01903626, IHS 2754-B14 (EEOC 1990)Royal v. Sullivan, Secretary of HHS, 01903626, IHS 2754-B14 (EEOC 1990).  "While EEOC regulations encourage voluntary resolutions of EEO complaints, a complainant may validly waive only those claims arising from 'discriminatory acts or practices with antedate the execution of the release.'  �tc "Rogers v. GE" \f o"�	Rogers v. General Electric Co., 781 F.2d 452 (5th Cir. 1975)Rogers v. General Electric Co., 781 F.2d 452 (5th Cir. 1975).  Thus, an otherwise valid release or agreement that waives prospective Title VII rights is invalid and violative of public policy.  See �tc "Cosmair" \f o"�	EEOC v. Cosmair, Inc., 821 F.2d 1085 (5th Cir. 1987)EEOC v. Cosmair, Inc., 821 F.2d 1085 (5th Cir. 1987) (waiver of right to file EEOC charge is void as against public policy); �tc "Vukovich " \f o"�	Williams v. Vukovich, 720 F.2d 909 (6th Cir. 1983)Williams v. Vukovich, 720 F.2d 909 (6th Cir. 1983) (consent decree containing impermissible waivers of future discrimination held invalid); Alexander �tc "Alexander v. Gardner-Denver" \f o"�v. Gardner-Denver Co., 415 U.S. 36 (1974) (an employee's rights under Title VII are not susceptible to prospective waiver)."  �tc "Porter 0767" \f o"�	Porter v. Dalton, Secretary of the Navy, 05930767 (EEOC 1994)Porter v. Dalton, Secretary of the Navy, 05930767, at 5 (EEOC 1994).�XE "Settlements:Waiver of EEO rights"�



				a.	Thus, in a situation where an employee has been removed, and the parties settle for a last chance agreement where the employee waives his MSPB and EEO appeal rights on any future misconduct, and the employee is fired for a subsequent offense, the MSPB will enforce the wavier of MSPB appeal rights, but the EEOC will not enforce the waiver of EEO appeal rights for the subsequent offense.  �tc "Bell v. Perry" \f o"�	Bell v. Perry, Secretary of Defense, 05940741, IHS 4321-C12 (EEOC 1995)Bell v. Perry, Secretary of Defense, 05940741, IHS 4321-C12 (EEOC 1995).



3.	Confidentiality Clauses.�XE "Settlements:Confidentiality Clause"�  The efficacy of confidentiality clauses typically found in EEO complaints is minimal.  It would be the rare case that the agency could actually prove complainant breached confidentiality and then, what is the agency’s remedy, to have the complaint reinstated?  At the same time, unless the agency carefully considers under what circumstances the agency can breach confidentiality, and to what agency personnel, the agency can easily violate the provision itself or be hamstrung in implementing the agreement or responding to other EEO complaints by complainant or other employees.



	a.	Activity violated confidentiality clause (which allowed disclosure only pursuant to law, regulation, or court order) where settlement provided that person A would revise complainants PD and ensure its accuracy.  However, person C rewrote the PD and disclosed the terms of the agreement to other management officials to make certain the revision was accurate and did not conflict with changes to the organizational structure.  “Regardless of whether the agency was acting in good faith, we find that disclosure of the information about the settlement agreement to Person C constituted a material breach of the agreement.”  �tc "Galbreath 2346" \f o"�	Galbreath v. Dalton, Secretary of the Navy, 01952346 (EEOC/OFO 1997)Galbreath v. Dalton, Secretary of the Navy, 01952346, at 4 (EEOC/OFO 1997).



				b.	However, a settlement agreement which provides that the terms of the agreement will remain confidential, is not violated when the agency merely reveals the existence of a settlement agreement.  Horvath�tc "Horvath" \f o"� v. Dalton, Secretary of the Navy, 01944443, at 3 (EEOC/OFO 1995).



	4.	Cautionary Note on Cleaning Up Complainant’s Record and Information Which Will Be Released to Third Parties.  In settling EEO complaints it is a fairly routine practice to “doctor” complainant’s personnel file by removing some documents (records of counseling, adverse actions and the like) and adding other documents (e.g., showing positions complainant never held etc.).  Where complainant has left the agency, it is also typical that complainant’s employment history with the agency will be “edited” when released to prospective employers.  Despite element of deception inherent in such settlements, these corrections to complainant’s record are, in the vast majority of cases, fairly innocuous and indeed necessary when the complainant has been the victim of discrimination.  However, where the complainant has had difficulty extending EEO to coworkers or subordinates, or where misrepresentations to future employers presents a substantial, foreseeable risk of physical injury to the prospective employer or third persons, the agency should not agree to change complainant’ record as part of a settlement.  In California, officers of a school district wrote letters unreservedly recommending a former administrative employee to a college placement service without disclosing facts they knew regarding charges of sexual misconduct and impropriety leveled against the employee.  The letters induced another school district to hire the person who sexually assaulted a student in the new school.  The California Supreme Court held that the victim of the assault could bring suit against the first school district for writing the false recommendation where there was a substantial, foreseeable risk of physical injury to others as a result of the misrepresentation.  �tc "Randi W. v. Muroc" \f o"�	Randi W. v. Muroc Joint Unified School Dist., 929 P.2d 582 (Cal. Sup.Ct. 1997)Randi W. v. Muroc Joint Unified School Dist., 929 P.2d 582 (Cal. Sup.Ct. 1997).  Due to sovereign immunity, it is unlikely the Navy would ever be held directly liable for such misrepresentations, but the principle remains the same.



F.	Allegation of Failure to Comply with Settlement Agreement�tc "F.	Allegation of Failure to Comply with Settlement Agreement" \l 2�.�XE "Settlements:Failure to Comply"�  



1.	There are three ways for the agency to violate a settlement agreement:



a.	The agency fails to comply with the terms of the agreement, generally a failure to implement, 1614.504(a);



b.	Subsequent acts of discrimination violate a settlement agreement, 1614.504(c);



c.	Complainant alleges that he/she is the victim of subsequent retaliation because of the settlement agreement.  (This is really a subset of para (b) above, and the result is the same, but complainants view allegations of retaliation differently for some reason).



2.	Subsequent dissatisfaction with the terms of a voluntary settlement agreement will not provide a basis for overturning the agreement.  �tc "Devereux" \f o"�	Devereux v. Dalton, Secretary of the Navy, 01945521 (EEOC/OFO 1995)Devereux v. Dalton, Secretary of the Navy, 01945521, at 5 (EEOC/OFO 1995), citing, �tc "Logan" \f o"�	Logan v. Secretary of Health & Human Services, 63 F.E.P. 434 (D.Md. 1993), aff'd mem., 993 F.2d 1547 (6th Cir. 1993)Logan v. Secretary of Health & Human Services, 63 F.E.P. 434 (D.Md. 1993), aff'd mem., 993 F.2d 1547 (6th Cir. 1993).  



3.	Failure to Comply - Procedures.  When a complainant believes the agency is not complying with the terms of a settlement agreement, the complainant must contact the "EEO Director," the activity commander in his/her role as the EEOO, within 30 days of the alleged failure to comply.   The activity has 30 days to issue a decision on whether it failed to implement the settlement.  29 C.F.R. 1614.504(b).  The complainant can then appeal the activity's decision to OFO within 30 days, or, if the agency fails to issue a decision, 35 days after the complainant filed his allegation of noncompliance with the activity's EEO Director.  29 C.F.R. 1614.504(b); Horvath�tc "Horvath" \f o"� v. Dalton, Secretary of the Navy, 01944443, at 3 (EEOC/OFO 1995).



a.	The procedure for determining whether a breach has occurred is established by regulation, i.e., complainant should contact the activity initially and then, if not satisfied, OFO.  The issue of whether a settlement is breached should not be presented to an EEOC AJ or district office and the parties cannot alter EEOC’s procedure and agree to send any dispute to an AJ in the settlement agreement.  Crawford�tc "Crawford 5007" \f o"� v. Dalton, Secretary of the Navy, 01955007, at 3, 6 (EEOC/OFO 1997).



b.	Even where an EEOC AJ “presides” over the settlement of an EEO complaint, if complainant then disputes that the complaint has been settled, the AJ should return the case to the agency for a determination if a settlement was reached and if there was a subsequent breach.  It was error for the activity to have followed the AJ’s instructions and merely send the complaint file to OFO for a determination of these issues without the activity having issued a decision on the matter.  �tc "Allen 2882" \f o"�	Allen v. Dalton, Secretary of the Navy, 01952882 (EEOC/OFO 1996)Allen v. Dalton, Secretary of the Navy, 01952882 (EEOC/OFO 1996).



c.	Agency Decision on Merits of Claim.  Unlike the dismissals on other grounds where the agency cannot dismiss on the merits of the claim, when complainant alleges a breach of the settlement agreement the activity is expected to issue a decision on the merits of whether a breach has occurred.  29 C.F.R. 1614.504(b); see e.g., �tc "Perkins 5176" \f o"�	Perkins v. Dalton, Secretary of the Navy, 01955176 (EEOC/OFO 1996)Perkins v. Dalton, Secretary of the Navy, 01955176 (EEOC/OFO 1996) (activity demonstrated it met its agreement to treat complainant the same as other coworkers with respect to training and job assignments by recounting in its decision criteria on which assignments were made and how the amount of training complainant received compared to her coworkers).  This means that activity can actively dispute complainant’s claim of breach with opposing facts, supported by affidavits if necessary.



3.	Failure to Comply - Subsequent Allegations of Discrimination.  "Allegations that subsequent acts of discrimination violate a settlement agreement shall be processed as separate (i.e., new) complaints ... rather than [as a failure to comply with a settlement agreement]."  29 C.F.R. 1614.504(c).  Thus, when a settlement providing that day to day work requirements would be routed through complainant's supervisor, and management refused to allow complainant's participation in his supervisor's reorganization study, complainant's allegation that this violated the settlement agreement should be treated as a new complaint.  �tc "Baul" \f o"�	Baul v. Dalton, Secretary of the Navy, 05940023 (EEOC 1994)Baul v. Dalton, Secretary of the Navy, 05940023, at 2-3 (EEOC 1994). 



4.	Failure to Comply - Subsequent Allegation of Retaliation.  If complainant is alleging retaliation after the settlement agreement, complainant has to contact an EEO counselor to initiate a new complaint.  Complainant cannot have the settled complaint reinstated, even if the settlement includes a non-retaliation clause.  Baul�tc "Baul" \f o"� v. Dalton, Secretary of the Navy, 05940023, at 2-3 (EEOC 1994); �tc "Marinez " \f o"�	Marinez v. Dalton, Secretary of the Navy, 01934493 (EEOC/OFO 1993)Marinez v. Dalton, Secretary of the Navy, 01934493, at 10 (EEOC/OFO 1993), citing, Bindal �tc "Bindal 0225" \f o"�v. Dept. of Veterans Affairs (sic, Rice, Secretary of the Air Force), 05900225 (EEOC 1990); and 29 C.F.R. 1614.504(c).



5.	Examples of Challenges to Settlement Agreements.



			a.	Delay in Implementation.  A 30 day delay from the 20 day payment deadline of attorney fees is not grounds for reinstating the complaint where there was no indication the delay was deliberate or due to bad faith, or where the delay was harmful.  �tc "Clark v. Garrett" \f o"�	Clark v. Garrett, Secretary of the Navy, 01913135 (EEOC/OFO 1991)Clark v. Garrett, Secretary of the Navy, 01913135 (EEOC/OFO 1991).



b.	Alleged Duress in Settling Case.  Complainant, who had signed the settlement agreement, nevertheless claimed he only settled under duress when the EEO counselor told him that if he did not settle, the EEO counselor would “declare” complainant “had refused to negotiate” and would require complainant to refile all of his EEO complaints.  The agency denied these assertions.  OFO found no duress noting complainant was represented by an attorney during negotiations and there was no evidence of duress other than complainant’s own assertions.  Crawford�tc "Crawford 5007" \f o"� v. Dalton, Secretary of the Navy, 01955007, at 6, 9 (EEOC/OFO 1997).  Similarly, OFO found no duress where complainant alleged he was “pressured” by his former attorney, the agency representative and an Administrative Judge to settle his complaint.  There was no evidence in the record, other than complainant’s assertion of duress, nor that the agency had entered into the settlement agreement in bad faith.  �tc "Gary 3702" \f o"�	Gary v. Dalton, Secretary of the Navy, 01963702 (EEOC/OFO 1997)Gary v. Dalton, Secretary of the Navy, 01963702, at 4 (EEOC/OFO 1997).�XE "Representative, Complainant's"�



c.	Allegations of Agency Misrepresentations in Settlement Negotiations.  Complainant, the Flag Housing Manager filed a complaint when he was relieved of supervisory duties, given a low appraisal, and denied promotion opportunities.  During the investigation his supervisor wrote an affidavit that these actions were taken after he had received a complaint from an admiral about complainant’s performance.  Prior to the hearing, complainant settled the complaint for upgrades to his appraisals and retirement benefits calculated at the GS-12 level upon his retirement.  After the settlement was signed, complainant alleged his former attorney told him that during negotiations, the agency rep told him that the supervisor’s affidavit was false and the real reason for the actions against complaintnat was to convert complainant’s position to a military position.  Complainant asserted he would not have settled had he known the affidavit was false.  OFO rejected the challenge to the settlement agreement.  OFO noted that complainant had constructive knowledge of the allegedly false affidavit through his former attorney.  “It appears that appellant is merely complaining about his former attorney’s representation during the settlement negotiations.”  Gary�tc "Gary 3702" \f o"� v. Dalton, Secretary of the Navy, 01963702, at 3 (EEOC/OFO 1997).�XE "Representative, Complainant's"�



d.	Subsequent Personnel Actions.  A settlement which provides that complainant would only be reassigned from the swing shift in accordance with 5 U.S.C. 7106, was not violated when the agency reassigned complainant along with 25 other employees due to a work shortage.  Cl�tc "Clark v. Garrett" \f o"�ark v. Garrett, Secretary of the Navy, 01913135 (EEOC/OFO 1991).



e.	As part of a settlement agreement in October 1987, complainant was reassigned from a WG-9 painter position to a WG-9 to a toolroom mechanic.  In October 1988, complainant settled another complaint for a promotion to a production shop planner, retroactive to February 1988.  Around 1995, complainant was riffed back to the original WG-9 painter position.  OFO rejected the claim that the RIF violated the original settlement agreement.  “The subject settlement agreement did not provide that appellant would not be reassigned to his former position under such circumstances [a RIF].  The explicit terms of the settlement agreement were satisfied when appellant was reassigned to the position of Toolroom Mechanic.”  �tc "Stevenson 0448" \f o"�	Stevenson v. Dalton, Secretary of the Navy, 01960448 (EEOC/OFO 1996)Stevenson v. Dalton, Secretary of the Navy, 01960448 (EEOC/OFO 1996).





G.	Remedy For Breach�tc "G.	Remedy For Breach" \l 2�.  The complainant may ask for implementation of the agreement, or reinstatement of the EEO complaint.  29 C.F.R. 1614.504(a).

1.	Attorneys fees are awarded if complainant is represented by an attorney and establishes a breach of the settlement agreement.  Galbreath�tc "Galbreath 2346" \f o"� v. Dalton, Secretary of the Navy, 01952346, at 5 (EEOC/OFO 1997).  A verified statement of attorney’s fees is submitted to the activity, not the EEOC, and the activity should process the claim for fees in accordance with 29 C.F.R. 1614.501.



2.	Where agency breached confidentiality clause and complainant asserted she was embarrassed and humiliated and could not “return to work under these conditions,” OFO denied her request for lost wages and declined to order the agency not to contest her unemployment benefits claim.  Instead, OFO suggested she initiate counseling if she believed she was constructively discharged.  Galbreath�tc "Galbreath 2346" \f o"� v. Dalton, Secretary of the Navy, 01952346, at 5 (EEOC/OFO 1997).



3.	“Regarding appellant’s request for compensatory damages, the Commission has held that compensatory damages are not an available remedy upon a finding of breach.”  Galbreath�tc "Galbreath 2346" \f o"� v. Dalton, Secretary of the Navy, 01952346, at 5 (EEOC/OFO 1997), citing, �tc "Martin v. Perry 0745" \f o"�	Martin v. Perry, Secretary of Defense (Section 6 Schools), 05940745 (EEOC 1995)Martin v. Perry, Secretary of Defense (Section 6 Schools), 05940745 (EEOC 1995).





�IV.	COMPLAINANT & COMPLAINANT'S REPRESENTATIVE�tc "IV.	COMPLAINANT & COMPLAINANT'S REPRESENTATIVE"�.



	A.	The Problem�tc "A.	The Problem" \l 2�.  The usual course of conduct once an EEO complaint is filed is that life goes on while complaint process grinds on for a couple of years.  On occasion, management compounds the initial complaint by retaliating against complaint.  And, from time to time, complainants become enamored with the complaint process and begin to file multiple complaints.  Complainant's supervisors become gun-shy about supervising the complainant for fear of having another complaint filed against them.  Complainant's productivity also falls as official time is spent preparing and participating in the multiple complaints filed.





	B.	The Solution�tc "B.	The Solution" \l 2�.  



	1.	False Solution.  A tempting solution is to leave the complainant alone and give the complainant as much official time off as requested in the hopes that fewer EEO complaints will be filed.  However, this is only a short-term solution at best.  Giving complainant perfect appraisals and awards when they are undeserved will only assist complainant's subsequent claims for undeserved promotions.  Further, just as a supervisor violates discrimination law by retaliating against complainant, a supervisor can also violate the law for failing to take appropriate action regarding an employee to avoid more EEO complaints.  �tc "Vaughn v. Edel" \f o"�	Vaughn v. Edel, 918 F.2d 517 (5th Cir. 1990)Vaughn v. Edel, 918 F.2d 517, 521-24 (5th Cir. 1990) (supervisor's decisions not to criticize work of black female attorney, to not counsel her, and to give her inflated annual ratings in order to avoid a discrimination suit, violated Title VII because it deprived her of an opportunity to improve and possibly avoid subsequent RIF where she was selected for removal because she was the least productive attorney).



	2.	Best Solution.  The best solution is to manage the complainant like any other employee.  When praise is called for, award as appropriate; when correction is needed, correct as appropriate.





		C.  Limits on Complainant�tc "C.  Limits on Complainant" \l 2�.�XE "Official Time:Complainant"�



	1.	"Title VII was not designed to diminish traditional management prerogatives."  �tc "Burdine" \f o"�	Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248 (1981)Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248, 259 (1981).  Complainants are not free to wander off to the EEO office or to see their representative anytime they feel like it.  In order to leave the work-site, complainants, like any other employee, should have the permission of their supervisor.



			a.	Where complainant leaves the work-site without permission, the supervisor should inform them of the proper procedures as would be done with any other employee.  If the supervisory counseling does not correct the problem, then letters of caution and discipline are appropriate.  The actions would be taken not to retaliate against the employee for participating in the complaint process, but for failure to comply with procedures.



				b.	Depending on workload demands, when the employee asks for permission to go to the EEO office or have preparation time, the supervisor may provide a different period than that requested by complainant.

	c.	In extreme cases, e.g., where informing complainant of the need for permission to be away from the work-site, or deferring the time desired by complainant for preparation time, will draw another EEO complaint, supervisors might arrange for a standing appointment with an EEO counselor, e.g., a late Friday afternoon for all the incidents the employee wants to complain about that week.



			2.	Complainants have no right to be counseled by the counselor of their choice.  �tc "Gaines 2110" \f o"�	Gaines v. Dalton, Secretary of the Navy, 01942110 (EEOC/OFO 1995)Gaines v. Dalton, Secretary of the Navy, 01942110, at 5 (EEOC/OFO 1995) ("Whether the EEO Counselor is 'local' or not local is not relevant; Commission regulations require only that the agency provide EEO counseling ... .").



			3.	Use of Government Equipment.  "Since the filing of an EEO complaint is a personal matter, the complainant's use of government property in the processing of the complaint must be authorized by the agency."  MD-�tc "MD-110" \f o"�110, ¶ VII, E.



	4.	Choice of representative.  The agency may disqualify a complainant's representative where such representation would conflict with complainant's primary or collateral duties.  Agencies must give the representative notice and opportunity to respond to a proposed disqualification.  29 C.F.R. 1614.605(c).





	D.	Official Time For Complainants�tc "D.	Official Time For Complainants" \l 2�.



	1.	Participation in the Complaint Process.  Complainants are entitled to be in a pay status when participating in the EEO complaint process, i.e., for EEO counseling, during an OCI investigation, and at a hearing before an EEOC administrative judge.  29 C.F.R. 1614.605(b), (c).  Thus, complainants essentially have unlimited participation time.



			2.	Preparation Time.  In addition, complainants are entitled to a reasonable amount of official time, if otherwise on duty, to prepare for participation in the complaint process, e.g., official time to prepare for a hearing before an EEOC AJ.  29 C.F.R. 1614.605(b).  "However, because investigations [encompassing the hearing] are conducted by agency or Commission personnel, the regulation does not envision large amounts of official time for preparation purposes.  Consequently, 'reasonable,' with respect to preparation time (as opposed to time actually spent in meetings and hearings), is generally defined in terms of hours, not in terms of days, weeks, or months."  MD �tc "MD-110" \f o"�110, Ch 5, ¶ VII C4.



				a.	Amount of Preparation Time.  "Complainant and the agency should arrive at a mutual understanding as to the amount of official time to be used prior to the complainant's use of such time."  MD�tc "MD-110" \f o"� 110, Ch 5, ¶ VII C 1.



	b.	Generally the EEOC requires an individual determination of how much time complainant should receive for each request.  This means the supervisor needs to know what complaint the time is for, what the purpose is, e.g., hearing preparation, writing a brief, and how complex the case is.



c.	The supervisor might check with the agency rep on how much time is needed.  The EEOC often looks to how much time the agency representative was spending on the same task.  (This ignores the fact that just as it takes longer to clean up a mess than make one, it usually takes more time to respond to allegations than make them.)  Based on my experience of over 100 administrative cases, I offer the following schedule for a typical case alleging nonselection for promotion where complainant presents two witnesses and the agency five.

Complainant's Preparation Time For:�Hours�� Counseling�None�� Investigation� 6 �� Prehearing conference with AJ�2�� Hearing of 1 day

  - prep'ing witnesses� 4 �� Writing Appeal Brief�6-8��

d.	Where complainant refuses to give the needed information, or has multiple complaints, the supervisor might consider granting a certain percentage of official time per month or pay period based on the number of active complaints.  





E.	Official Time For Representatives�tc "E.	Official Time For Representatives" \l 2�.�XE "Representative, Complainant's"��XE "Official Time:Complainant's Representative"�  Management has greater ability to control preparation time and participation in the complaint process for representatives than complainants.



			1.	Participating in EEO Complaint Process.  "[A]n agency may restrict the overall hours of official time afforded to a representative, for both preparation purposes and for attendance at meetings and hearings, to a certain percentage of that representative's duty hours in any given month, quarter, or year."  MD �tc "MD-110" \f o"�110, Ch 5, ¶ VII, C4.  Agency may reasonably restrict official time "to a certain percentage of that representative's duty hours in any given month, quarter or year."  �tc "Dorofeeff" \f o"�	Dorofeeff v. Secretary of Housing & Urban Development, 02900043, IHS 2814-F2 (EEOC/ORA 1990)Dorofeeff v. Secretary of Housing & Urban Development, 02900043, IHS 2814-F2 (EEOC/ORA 1990).



	a.	Where the representative has numerous complaints of his own, the agency might deny any requests for official time to represent others.



2.	Preparation Time for Complainant's Rep.



				a.	The same caveat cited above, that preparation time is normally measured in hours, also applies to representatives.



				b.	"The agency is not obligated to change work schedules, incur overtime wages, or pay travel expenses to facilitate the choice of a specific representative or to allow complainant and representative to confer."  29 C.F.R. 1614.605(b).



c.	"The amount of official time to be afforded to an employee for representational activities will vary according with the circumstances."  MD �tc "MD-110" \f o"�110, Ch 5, ¶ VII C4.





F.	No Official Time for Law Suits�tc "F.	No Official Time for Law Suits" \l 2�.  The Commission's regulations are silent as to whether complainants should be on official time for lawsuits charging the agency with discrimination.  The Commission has held that official time is not required for court proceedings unless the agency's regulations provide for it.  Tucker v. Frank, Postmaster General, 05900775, IHS 2738-D13 (EEOC 1990).





V.	WITNESSES�tc "V.	WITNESSES"�.



		A.	Official Time�tc "A.	Official Time" \l 2�.  Agency employees who participate in the EEO complaint process do so on official time.  This is true during EEO counseling, investigation and at the hearing.  If the hearing, or any other part of the complaint process runs long, employees are entitled to overtime.





B.	Bargaining Unit Members & Union Participation�tc "B.	Bargaining Unit Members & Union Participation" \l 2�.�XE "Union Participation"�



1.	The FLRA has held that complainant’s meetings with EEO counselors to discuss settlements with management are not “formal discussions” and there is no need to notify the union of the meeting.  See discussion at page .



2.	When an agency representative meets with bargaining unit member witnesses prior to the hearing, and by extension, prior to the OCI investigation, it is a formal discussion.  Failure to invite participation by the union is a ULP.  See discussion at page .



3.	It is an open question whether bargaining unit members who reasonably fear disciplinary action in connection with the investigation of an EEO complaint (e.g., complainant has alleged co-workers sexually harassed her), may request union representation, i.e., their Weingarten rights.  5 U.S.C. 7114(a)(2)(B) (extending to federal employees the rights established in the private sector by �tc "Weingarten SCt" \f o"�	NLRB v. J. Weingarten, Inc., 420 U.S. 251 (1975)NLRB v. J. Weingarten, Inc., 420 U.S. 251 (1975).  The Circuits are split as to whether bargaining unit members can assert Weingarten rights when investigations are conducted by an agency Inspector General’s office.  �tc "DoJ v. FLRA, 39 F.3d" \f o"�	Dept. of Justice v. FLRA, 39 F.3d 361 (D.C. Cir. 1994)Dept. of Justice v. FLRA, 39 F.3d 361 (D.C. Cir. 1994) (no Weingarten rights); �tc "DCI Service v. FLRA" \f o"�	Defense Criminal Investigative Service v. FLRA, 855 F.2d 93 (3rd Cir. 1988)Defense Criminal Investigative Service v. FLRA, 855 F.2d 93 (3rd Cir. 1988) (Weingarten rights apply); �tc "FLRA v. NASA" \f o"�	FLRA v. NASA, 120 F.3d 1208, 97 W.L. 473241 (11th Cir. 1997)FLRA v. NASA, 120 F.3d 1208, 97 W.L. 473241 (11th Cir. 1997) (Weingarten rights apply).



4.	If Weingarten does apply to the EEO complaint process, the union reps cannot be restricted to being “potted plants,” but neither can they disrupt the investigation.  “The Weingarten representative is present only to assist the employee, and the employer is free to insist in hearing only the employee’s own account of the matter under investigation.  See Weingarten, 420 U.S. at 260.  The representative’s presence ‘need not transform the interview into an adversary process.’”  FLRA v. NASA, quoting, Weingarten, at 263.toa





�VI.	INFORMAL COMPLAINT�tc "�VI.	INFORMAL COMPLAINT"�.�XE "Informal Complaint"�



	Practice Tip:�XE "Practice Tips:Informal Complaint"�	There is no need for case by case involvement by OGC attorneys in the counseling of EEO complaints.  The best practice is to allow the counseling to take its own course.  The only exceptions to this policy are when the CO or other high level supervisors are involved, or the process has broken down and the EEO counselor is using a complaint to grind his or her own axe.  Where the CO has been charged, you should brief him/her on the applicable law and discuss the reasons for the CO's actions.  There is no need for the attorney to be present when the EEO counselor interviews the CO.  In the second instance, where a true conflict of interest exists, another EEO counselor should be assigned to counsel the case.



A secondary role for the OGC attorney to play in EEO counseling is training the EEO counselors with respect to the law, analyzing complaints, and defining the issues.





A.	Precomplaint processing�tc "A.	Precomplaint processing" \l 2�. (OCPMINST 12713.2A, appendix B ¶ 2; 29 C.F.R. 1614.105).





B.	Complainant's Initial Contact �tc "B.	Complainant's Initial Contact " \l 2�With EEO Counselor.  (For additional information on complainant’s initial contact with the EEO counselor, see the discussion of untimely informal complaints at page .)



1.	May be written or oral.



2.	Contact maybe with EEOO instead of counselor, e.g., by writing a letter to the CO.

                         

3.	Counseling must be conducted regardless of the nature of the complaint or whether it is timely.





		C.	Naming RMO�tc "C.	Naming RMO" \l 2�.�XE "Responsible Management Official"�  Complainant may or may not name a responsible management official (RMO), previously known as the alleged discriminating official (ADO), i.e. the person or persons allegedly responsible for the discrimination.





D.	Release of Complainant's Name�tc "D.	Release of Complainant's Name" \l 2�.�XE "Informal Complaint:Confidentiality"�  During counseling of informal complaint, Complainant's name not released without consent.  29 C.F.R. 1614.105(g).





E.	EEO Counselors�tc "E.	EEO Counselors" \l 2�.  The Navy is in the process of consolidating EEO counseling services from the activities into the Human Resources Office (HRO).  Some activities have not consolidated and still have a DEEOO.





F.	Where Complainant Goes to Wrong Office for Counseling�tc "F.	Where Complainant Goes to Wrong Office for Counseling" \l 2�.  Remember that the Navy, in the name of the Secretary, is being charged with discrimination, not the individual activity.  The date complainant makes initial contact with any Navy EEO complaint processing office is the date of initial contact even if complainant does not contact the EEO office servicing his or her activity.  This does not mean however, that complainant can select which office will do the counseling.  The contacted EEO office can refer complainant to the proper office and if complainant refuses, upon proper notice, the complaint can be dismissed for failure to prosecute.  Where complainant goes to the “wrong” EEO office, the EEO office should locate the proper office and inform the second EEO office of the initial contact and notify complainant to contact the second office for counseling.  If complainant’s response is to file a formal complaint instead of going for counseling, the 2d EEO office should not simply dismiss the complaint for failure to be canceled.  Instead, the 2d EEO office should send complainant a letter explaining the need for counseling, give complainant 15 days to resume counseling, and warn complainant that failure to do so will cause the complaint to be canceled for failure to prosecute.  �tc "Harris 0493" \f o"�	Harris v. Dalton, Secretary of the Navy, 05960493 (EEOC 1996)Harris v. Dalton, Secretary of the Navy, 05960493 (EEOC 1996).  See discussion of dismissal for failure to prosecute at page .





G.	EEO Counselor's Responsibilities�tc "G.	EEO Counselor's Responsibilities" \l 2��XE "Dismissing Formal Complaint"��XE "EEO Counselors:Duties"��XE "Informal Complaint:Counselor's duties"� (OCPMINST 12713.2A ¶ 6l).



1.	Advise Complainant of Rights.  At initial counseling session counselor must advise complainants, in writing, of their rights and responsibilities.  29 C.F.R. 1614.105(b); OCPMINST 12713.2A, Appendix B ¶ 2a.



				a.	It is improper for the counselor to refuse to process the complaint and require complainant to meet the RMOs to attempt a settlement, or to give management an opportunity to settle the complaint as a precondition to counseling the complaint.  �tc "Radich1244" \f o"�	Radich v. Garrett, Secretary of the Navy, 01921244 (EEOC/OFO 1992)Radich v. Garrett, Secretary of the Navy, 01921244, at 4-5 (EEOC/OFO 1992).  Note that the counseling process should include an opportunity for settlement once the EEO counselor understands the matter in dispute.



2.	The counselor defines the issues�XE "Allegations:Defining"��XE "Informal Complaint:Vague allegations"� and records specifics of the complaint.  Very often EEO complaints are vague and contain numerous alleged facts.  It is the responsibility of the EEO counselor to meet with the complainant in an effort to determine which are the allegations, which are background information, and then define the allegation.  �tc "Baker v. Dalton " \f o"�	Baker v. Dalton, Secretary of the Navy, 01940288 (EEOC/OFO 1994)Baker v. Dalton, Secretary of the Navy, 01940288 (EEOC/OFO 1994).�XE "Formal Complaint:Vague allegations"�



a.	Counselor's are allowed, and encouraged, to reframe the complaints in an appropriate format.



3.	Counselor investigates facts about the substance of the complaint.



				a.	The counselor reviews applicable records and interviews the responsible management officials or co-workers to find out the reasons for the action taken.



4.	Counselor gathers information relevant to acceptability of complaint.



				a.	E.g., if complainant contacted EEO counselor more than 45 days from the alleged discrimination, ask complainant why.



b.	E.g., if complainant is not an employee or applicant, determine if complainant meets Spirides test.  See page .



c.	Attach to counselor's report any documents relevant to the acceptability of the complaint.



5.	Counselor attempts to settle the matter.�XE "Settlements"�



6.	Counselor conducts final interview within 30 days (insofar as practicable).  29 C.F.R. 1614.105(d); OCPMINST 12713.2A, appendix B ¶ 2b(4).�XE "Final Interview with EEO Counselor"�



a.	Counseling Extension.  Complainant and agency may agree to extend the counseling session for an additional period of no more than 60 days.  This extension occurs during the precomplaint processing.  29 C.F.R. 1614.105(e).



(1)	If agency has an established alternative disputes resolution (ADR) Program, and complainant agrees to participate in the program, the pre�complaint processing period is extended to 90 days.  OCPMINST 12713.2A, appendix B ¶ 2b(4)(c).



b.	There is no requirement that complainant be present at a meeting with an EEO counselor to receive the notice of final interview, as long as the notice is mailed to complainant and his or her representative.  �tc "Nicolas 3320" \f o"�	Nicolas v. Dalton, Secretary of the Navy, 01963320 (EEOC/OFO 1996)Nicolas v. Dalton, Secretary of the Navy, 01963320 (EEOC/OFO 1996) (OFO did not accept complainant’s excuse that his untimely formal complaint was due to the fact that his supervisor would not allow him to attend the notice of final interview meeting attended by his representative).





H.	Resolution Rate�tc "H.	Resolution Rate" \l 2�.  Without EEO counseling, the EEO complaint process would collapse from the sheer weight of numbers.  Government-wide in FY92, 81,530 complaints were counseled while only 19,106 formal complaints were filed.  Counselors are resolving 77% of all complaints initiated.  This resolution rate is down somewhat from 79% in FY91.  On the positive side, the number of informal complaints fell to 81,530 in FY92 from the all time record of 83,604 informal complaints in FY91.  EEOC, Report on Pre-Complaint Counseling & Complaint Processing, Fiscal Year 1992, at 12.



�VII.	FORMAL COMPLAINT�tc "VII.	FORMAL COMPLAINT"�.  OCPMINST 12713.2A, appendix B ¶ 4; 29 C.F.R. 1614.106.



	Practice Tip:�XE "Practice Tips:Formal Complaint"�	Presently, OGC attorneys have little, if any, involvement in the acceptance or rejection of EEO complaints.  However, with the addition of compensatory damages in the Civil Rights Act of 1991, the decision to accept an EEO complaint is now a $300,000 decision, and after you add backpay, attorney's fees and interest, the total potential liability is about one million dollars.  Presently, the Navy's track record at this step is not good.  We dismiss complaints which should be accepted (complainants who appeal the dismissal of their complaints are 90% successful).  We also accept complaints which should be dismissed.  In addition, we do not always accurately define the allegations made.



As part of the process for accepting/dismissing EEO complaints, we recommend the complaint package be coordinated through the OGC office before it is accepted by the Equal Employment Opportunity Officer (EEOO, usually the activity CO).  The OCPM instruction provides that, as requested by the EEOO, OGC counsel may review the acceptability of EEO complaints before they are accepted.  OCPMINST 12713.2A, ¶ 6e(2).



If the complainant appeals the dismissal of an EEO complaint, or an issue, the agency rep should file a reply brief.  OCPMINST 12713.2A, ¶ 6e(3).





A.	The Complaint Must be Written and Signed�tc "A.	The Complaint Must be Written and Signed" \l 2�.



1.	Must be signed by complainant or complainant's attorney.  29 C.F.R. 1614.106(c).



2.	Normally submitted on Formal Discrimination Form (NAVSO 12713/1 (4/80)).





B.	Filed Within 15 Calendar Days of the Notice of Final Interview�tc "B.	Filed Within 15 Calendar Days of the Notice of Final Interview" \l 2�.  29 C.F.R. 1614.604(b).�XE "Formal Complaint:Time Limits"�  A formal complaint is timely if delivered in person or postmarked before expiration of filing period, or if no legible postmark, the complaint is received within five days of the expiration of the filing period.





C.	When Complainant Files a Formal Complaint to Initiate Counseling�tc "C.	When Complainant Files a Formal Complaint to Initiate Counseling" \l 2�.�XE "Formal Complaint:When formal complaint is filed first"�  When complainant files a formal complaint form to initiate the EEO process, do not treat it as a formal complaint, but rather as complainant's attempt to initiate counseling.  Counsel the complainant and then issue a notice of the right to file a formal complaint etc.  �tc "Wilson" \f o"�	Wilson v. Garrett, Secretary of the Navy, 01920379 (EEOC/OFO 1992)Wilson v. Garrett, Secretary of the Navy, 01920379 (EEOC/OFO 1992).





D.	EEO Counselor's Report�tc "D.	EEO Counselor's Report" \l 2�.�XE "EEO Counselors:Report"�  When a formal complaint is filed the EEO counselor writes the EEO Counselor's report, describing information learned during counseling.



1.	In addition to covering the items addressed on pages  - , the EEO counselors report should include the name of complainant’s representative, if any, and if represented whether complainant’s representative is an attorney.  Having a representative who is an attorney affects possible offers of full relief (attorney’s fees must be included) and affect the dates when time limits begin to run.  E.g., 29 C.F.R. 1614.402(b); �tc "Acfalle 0112" \f o"�	Acfalle v. Dalton, Secretary of the Navy, 05960112 (EEOC 1997)Acfalle v. Dalton, Secretary of the Navy, 05960112, at 1 n.1 (EEOC 1997) (time limit for appealing a final agency decision begins when it is received by complainant’s attorney representative).





E.	Coordinating Acceptance/Dismissal of Formal Complaint�tc "E.	Coordinating Acceptance/Dismissal of Formal Complaint" \l 2�.�XE "Dismissing Complaint - Procedure:Coordination"�  DEEOO drafts acceptance/dismissal letter for EEOO (activity commander).



1.	Although not typically done in the Navy, we recommend a legal review by the activity OGC counsel's office before a complaint is accepted or dismissed.



2.	The activity commander has authority to accept or reject in whole or part.  



a.	If rejected (in whole or part) complainant can appeal to EEOC/OFO.  OFO will issue a decision in three to six months.





F.	Number of Formal Complaints Filed�tc "F.	Number of Formal Complaints Filed" \l 2�.  Out of 81,530 informal complaints filed in FY92, 19,106 formal complaints were filed.  Of these, 1,071 were filed against the Navy and Marine Corps.  EEOC, Report on Pre-Complaint Counseling & Complaint Processing, Fiscal Year 1992, at 12, 15, 19.



While 19,106 formal complaints were initiated in FY92, the agencies closed 17,389 formal complaints.  (This figure does not include those complaints where a hearing was requested before an EEOC AJ.)  The agencies closed the complaints in the following manner:



					Dismissals	5,290

					Withdrawals	2,120

					Settled		5,237

					Merits		4,742



				EEOC, Report on Pre-Complaint Counseling & Complaint Processing, Fiscal Year 1992, p. 43.





G.	Only Those Allegations Described in the Formal Complaint Need Be Considered for Acceptance or Dismissal�tc "G.	Only Those Allegations Described in the Formal Complaint Need Be Considered for Acceptance or Dismissal" \l 2�.  “Appellant appears to be attempting ... to have his complaint defined as including issues that were not raised in the complaint (but may have been raised in the counseling).  The Commission finds, however, that the agency is only obligated to investigate issues that were raised in the written complaint.”  �tc "Bellantoni 4085" \f o"�	Bellantoni v. Dalton, Secretary of the Navy, 01954085 (EEOC/OFO 1996)Bellantoni v. Dalton, Secretary of the Navy, 01954085, at 2 (EEOC/OFO 1996) (parenthetical comment in original), citing, see 29 C.F.R. 1614.108.  It should be noted that while the agency does not have to accept allegations that are in the informal complaint but not in the formal complaint, it does not mean that these allegations are gone from the case.  These allegations may be raised as issues of pretext either by the complainant during the investigation or hearing, and certainly by the EEOC in adjudicating any appeal on the merits of the case.  Thus, the agency representative should cover the allegations even if not part of the complaint as defined.





H.	The Agency’s Failure to Address an Allegation Is Considered a Dismissal�tc "H.	The Agency’s Failure to Address an Allegation Is Considered a Dismissal" \l 2�.  Where the agency fails to address an allegation in a formal complaint, and the complainant appeals the acceptance/dismissal to OFO, OFO will consider the omission to be an improper dismissal and remand the complaint back to the agency for further processing.  �tc "Hooker v. Dalton, 4693" \f o"�	Hooker v. Dalton, Secretary of the Navy, 01964693 (EEOC/OFO 1997)Hooker v. Dalton, Secretary of the Navy, 01964693, at 4 (EEOC/OFO 1997), citing, see 29 C.F.R. 1614.110.





�I.	Accepting An EEO Complaint - Properly Defining the Allegation�tc "I.	Accepting An EEO Complaint - Properly Defining the Allegation" \l 2�.�XE "Allegations:Defining"��XE "Formal Complaint:Defining issues"��XE "EEO Counselors:Defining Complaints"�  In the private sector "the Commission has the authority to 'reframe charges and use available materials and information to articulate lay complainant's charges.'"  In the federal sector, acceptance of charges is handled by the federal agencies and they have the same authority to reframe and articulate the complaint.  �tc "Smith v. Dalton" \f o"�	Smith v. Dalton, Secretary of the Navy, 01933869 (EEOC/OFO 1994)Smith v. Dalton, Secretary of the Navy, 01933869, at 2 (EEOC/OFO 1994) (emphasis added), quoting, �tc "Blue Bell Boots, Inc." \f o"�	Blue Bell Boots, Inc. v. EEOC, 418 F.2d 355 (6th Cir. 1969)Blue Bell Boots, Inc. v. EEOC, 418 F.2d 355 (6th Cir. 1969).



Practice Tip:�XE "Practice Tips:Formal Complaint"�	Many Navy EEO counselors allow the complaint to define the allegations and simply copy the language used by complainant in the formal complaint.  According to HROC has not instructed the EEO counselors to do that.  We believe the EEO counselors are misinterpreting the rule that complainants may complain about whatever they want to.  That is so, but subject to the allegations being properly framed and acceptable.



1.	The agency is responsible for adequately identifying the allegations in the complaint.



a.	When framing the allegations in the complaint, the agency is not required to use the exact words used by the complaint.  �tc "Heid" \f o"�	Heid v. Dalton, Secretary of the Navy, 01932994 (EEOC/OFO 1993)Heid v. Dalton, Secretary of the Navy, 01932994 (EEOC/OFO 1993).  “There is no requirement in any authority that the agency must always frame the allegations using the exact same words as used in the complaint.”  �tc "Bellantoni" \f o"�	Bellantoni v. Dalton, Secretary of the Navy, 01932715 (EEOC/OFO 1993), aff’d 05931095 (EEOC 1994)Bellantoni v. Dalton, Secretary of the Navy, 01932715 (EEOC/OFO 1993), aff’d, 05931095 (EEOC 1994).  In Bellantoni the EEOC found the Navy properly combined 11 allegations of discrimination concerning ratings or comments on 1 appraisal into 1 complaint of discrimination.  



In another complaint filed by Bellantoni, this time over this 1994 appraisal, the Commission found the Navy properly defined the complaint as “You were rated successful for the performance rating period of 1 July 1993 through 30 June 1994.”  The Commission rejected complainants arguments that his allegation should be divided into three allegations, (A) I was rated “below average,” (B) the person who did rating became Bellantoni’s supervisor while Bellantoni was on sick leave, and (C) the supervisor failed to consider or accommodate Bellantoni’s work injuries or 30% disability.   “The Commission finds that allegations A - C all ultimately concern appellant’s rating for the [same period.]  The Commission finds that the framing of [the] allegation ... concerning the performance rating ... encompasses allegations A - C and that there is no need to separate these three issues into more than one allegation.  All three issues [A - C] ... concern the rating in question and provide evidence and/or background material concerning the alleged discriminatory nature of the rating.”  Bellantoni�tc "Bellantoni 4085" \f o"� v. Dalton, Secretary of the Navy, 01954085, at 3 (EEOC/OFO 1996).



"[A]ppellant's complaint sets forth five different ways in which the counseling session was allegedly discriminatory, and treats each of these as a separate issue.  In this regard, appellant objected to the agency's attempt to limit the issue to whether the counseling session was discriminatory.  Appellant is instructed that the counseling session allegation constitutes one issue, and that the different ways in which he believes it was discriminatory constitute arguments relevant to determining whether the counseling session was, in fact, discriminatory."  �tc "Fair 1886" \f o"�	Fair v. Dalton, Secretary of the Navy, 01961886 (EEOC/OFO 1996)Fair v. Dalton, Secretary of the Navy, 01961886, at 2 (EEOC/OFO 1996).



 				b.	Complainant’s secondary remarks, description of events and arguments should not be included in the definition of the complaint.



 "Since the agency is responsible for developing a 'complete and impartial factual record,' the onus of determining the matters at issue abide with the agency.  [29 C.F.R. 1614.108(b).]  EEOC's Management Directive provides guidance to agencies to properly define the issues alleged in a complaint in order to insure a sharply focused investigation.  See EEOC Management Directive, MD�tc "MD-110" \f o"�-110, Chapter II, 2-19 (October 22, 1992). ....  We find that the agency acted properly and in accord with our regulations and policy guidance when it reviewed and reconstituted appellant's complaint.  Further we find that the agency's formulation of appellant's complaint accurately defined the proper bases and issues raised in her complaint, identifying the alleged discriminating event and eliminating appellant's secondary remarks, descriptions of events, or arguments in support of her claim."  �tc "Thomas 4891" \f o"�	Thomas v. Dalton, Secretary of the Navy, 01944891 (EEOC 1995)



Thomas v. Dalton, Secretary of the Navy, 01944891, at 4-5 (EEOC 1995) (emphasis added).



2.	"In defining the complaint, the agency must be careful to distinguish live allegations from argument or factual background in support of allegations.  It is important that the agency make such distinctions in defining the complaint so a focused investigation can be conducted and/or focused FAD [dismissing] issues can be issued."  �tc "Smith 1017" \f o"�	Smith v. Runyon, Postmaster General, 05921017 (EEOC 1993)Smith v. Runyon, Postmaster General, 05921017 (EEOC 1993).



3.	The agency is also allowed to restate allegations in accordance with EEOC guidelines.  The agency properly recharacterized complaint from "race (non-white)" discrimination to an allegation of discrimination on the basis of "color (non-white)."  �tc "Elshinnawy" \f o"�	Elshinnawy v. Garrett, Secretary of the Navy, 01911053 (EEOC/OFO 1991)Elshinnawy v. Garrett, Secretary of the Navy, 01911053 (EEOC/OFO 1991).  Complainant's allegation of "race (Hispanic)" discrimination, should have been identified as "national origin (Hispanic)."  �tc "Morales 0096" \f o"�	Morales v. Dalton, Secretary of the Navy, 03930096 (EEOC 1993)Morales v. Dalton, Secretary of the Navy, 03930096, at 1 n.1 (EEOC 1993).



4.	Allegation by complainant as to the adverse affects on her health is not a separate allegation, but simply refers to the damages alleged.  �tc "Jernigan" \f o"�	Jernigan v. Dalton, Secretary of the Navy, 01941740 (EEOC/OFO 1994)Jernigan v. Dalton, Secretary of the Navy, 01941740, at 7 (EEOC/OFO 1994).



5.	When accepting a complaint, the activity should spell out each acronym the first time it is used.  Nobody knows the Navy's acronyms, not even other people in the Navy.  For example, an employee alleging discrimination about not being selected for the BUMED CDEEOO position should be described as:  “Bill Smith alleges discrimination on the basis of sex (male) when he was not selected for the Navy's Bureau of Medicine (BUMED) Command Deputy Equal Employment Opportunity Officer (CDEEOO) position on June 15, 1991.”

6.	Where a personnel action is the contested issue, focus on the ultimate personnel action taken by the agency and state what the agency did, not what complainant wanted when defining the allegation.  Normally, the responsible management official should not be named or described in the allegation when a personnel action is being contested.  The reason for this is the agency will not win the case if it turns out someone else committed the discrimination.  For example, complainant alleges she was not promoted and claims the selecting official discriminated against her.  The agency will not win the case if it proves that it was actually the staffing specialist who, for reasons of discrimination, determined complainant was not eligible for consideration.  Examples:



Not:  Was complainant discriminated against based on her [protected category] when:  She didn't get to set her performance standards; there are too many standards; the standards were not specifically defined; the "exceeds" standard is too high; the "meets" standard is too high; her second level supervisor rubber stamped the first level; her third level supervisor failed to intervene.



Nor:  Her first level supervisor gave her a low appraisal.



But:  Was complainant discriminated against [because of her protected categories] on her appraisal for the period 1 January 199X to 31 December 199Y when she received an exceeds fully successful rating (4 on a scale of 5).



Not:  Tom Jones alleges a completely and totally biased decision when he was not selected for promotion by his supervisor.



But:  Tom Jones alleges discrimination based on his age of 57 years when he was not selected for promotion to GS-12 on merit promotion announcement 57-92 dated, March 14, 1992.



					Not:  Dave Russell alleges discrimination when he was not given training by the Training Office.



But:  Dave Russell alleges discrimination on account of his sex (male) when he was not selected for WordPerfect training on August 12, 1994.



7.	It is harder to define allegations regarding terms and conditions of employment or harassment.  



a.	On the one hand, the agency should not define the allegation as “you were harassed” because that provides no notice to the agency about what the complaint is actually about and allows the complainant to add new alleged incidents at will.  



b.	On the other hand the agency cannot isolate each incident in the pattern of harassment, and dismiss each one for failure to state a claim.  “With regard to the remaining incidents described in appellant’s complaint, we find that the agency is improperly piecemealing appellant’s allegations.  The Commission has previously held that an agency should not ignore the ‘pattern aspect’ of a complainant’s allegations and defined the issues in a piecemeal manner where an analogous theme unites the matters complained of.  Meaney v. Dept. of Treasury, EEOC Request No. 05940169 (November 3, 1994).  Clearly, appellant is alleging that she was harassed by the Assistant Chief of Staff and she has identified several incidents of the alleged harassment ... we find that the agency improperly dismissed appellant’s complaint.”  �tc "Wilson 5965" \f o"�	Wilson v. Dalton, Secretary of the Navy, 01965965 (EEOC/OFO 1997)Wilson v. Dalton, Secretary of the Navy, 01965965, at 2 (EEOC/OFO 1997).



c.	Unlike cases involving personnel actions, the organizational relationship of the person allegedly committing the harassment to the complainant should be included in the definition - a different analysis applies if the harasser is complainant’s supervisor or a co-worker.



d.	The solution is to describe the type of harassment alleged during the time frame described in the complaint and then recount the factual allegations shorn of secondary remarks, arguments and descriptions of injuries allegedly suffered.  For example:



Not:  “You alleged that you were sexually harassed for months because of your gender which caused you to suffer months of depression.”



					But:  “You allege you were discriminated against on the basis of your sex (female) when you were sexually harassed during the period from May 1995 to February 1996, when:



					a.  Having already turned down your supervisors request for a date on May 5, 1995, your supervisor again asked you for dates on:  May 7, 9, 23;  June 3, 22-25; July 16; August 4, 13, 20; October 1, 11, 21.



			b.  On September 15 you supervisor told you the only reason you turned him down “is because you must be gay.”



		c.  On November 18, your supervisor called you a slut when he found out you were dating another person.



	d.  On January 21, your supervisor tried to kiss you.



					e.  On February 3, your supervisor fondled your breast.



e.	Where the complainant has filed a series of complaints alleging a pattern of on-going harassment, the EEOC has instructed agencies to consolidate the complaints, consider whether all the complaints together constitute a cognizable claim and then accept or dismiss.  “[T]he character of the appellant’s harassment allegations were such that the agency should have treated the multiple allegations of harassment in the appellant’s separate complaints as one hostile work environment claim, and considered the alleged incidents as examples of the on-going hostile work environment to which the appellant allegedly was being subjected.  Then, pursuant to 29 C.F.R. 1614.606, the agency should have consolidated the four complaints and any other of the appellant’s complaints that included allegations of harassing incidents/remarks, and issued one final agency decision on the appellant’s allegedly on-going hostile work environment claim.”  �tc "Cobb 0077" \f o"�	Cobb v. Rubin, Secretary of the Treasury, 05970077 (EEOC 1997)Cobb v. Rubin, Secretary of the Treasury, 05970077 (EEOC 1997).  While the Commission’s instruction has some merit, given the manner in which Cobb continued to file worthless complaints, at some point Treasury would have had to cease consolidation and begin deciding whether to accept or dismiss the allegations on hand rather than waiting for the next round of allegations.



J.	Appointment of Navy Representative�tc "J.	Appointment of Navy Representative" \l 2�.�XE "Agency Representative"�  The activity commander, in his/her capacity as EEOO, appoints the agency representative when the formal complaint is filed.  OCPMINST 12713.2A, appendix B ¶ 6 (August 18, 1995).�XE "Representative, Agency:Appointment"�



	Practice Tip:�XE "Practice Tips:Agency Rep"�	Until the latest instruction, the Navy practice had been not to appoint an agency rep until complainant requested a hearing before an EEOC administrative judge.  This is too late.  We had no agency representative during the investigation, often none on appeal, and if complainant didn't ask for a hearing, the complaint would be processed without an agency representative ever having been appointed.



Normally agency representatives are appointed from the Labor & Employee Relations section in the HRO.  Now that compensatory damages are available, we recommend that when available, OGC attorneys be given that responsibility.  Under the OCPM instruction the CO has the option of appointing an OGC attorney as the agency representative.



A technical representative�XE "Technical Representative"� should also be appointed to assist the agency representative.  The tech rep would normally be a supervisor from the unit where the complaint was filed,  who was not involved in the matters in dispute, or where a complicated personnel action is in dispute, the tech rep should be a staffing or employee relations specialist from HRO.



1.	CO may appoint the activity OGC attorney.  OCPMINST 12713.2A, ¶ 6e(2), appendix B ¶ 6.  Labor relations specialists are usually appointed.



a.	IG and EEO personnel cannot serve as a management representative.



b.	Management representative represents the Navy, not the RMO.



2.	�XE "Representative, Agency:Duties"�Responsibility is to ensure Navy's position is legally sound and supported by competent evidence, during appeal of dismissal of complaint, or during investigation, hearing, and appeal to EEOC, of case on the merits.



�		K.	Dismissing a Formal Complaint�tc "K.	Dismissing a Formal Complaint" \l 2�.  (29 C.F.R. 1614.107).  Note, under EEOC regulations at Part 1613 this step was known as "rejecting" a complaint.  Under Part 1614, this step is termed "dismissal of complaints."  



	Practice Tip:�XE "Practice Tips:Dismissing Complaints"�	Some EEO counselors view dismissing complaints, or portions of complaints, with suspicion; that somehow dismissing allegations is inconsistent with their role as a neutral between complainant and management.  However, removing those allegations which do not belong in an EEO complaint works to everyone's benefit.  Complainants are benefited by keeping the complaint system from being clogged up and slowed down as resources are devoted from valid allegations to those which do not belong in the system.  The agency benefits by not having to spend money and time on allegations that don't belong there.  Similarly, EEOC AJs will not be burdened by having to deal with improperly accepted allegations and can concentrate on fewer properly defined allegations.



1.	Dismissing All or Part of the Complaint�tc "1.	Dismissing All or Part of the Complaint" \l 3�.�XE "Dismissing Complaint - Procedure:Partial Dismissal"�  The agency can dismiss the entire complaint, or individual allegations within a complaint.  Remember that the only issue to be decided is whether or not appellant raised an allegation which can be addressed through the EEO complaint process, not whether the complaint has any merits.  Agencies which justify dismissing a complaint on its merits will be reversed by the Commission.  �tc "Fitzgerald v. Garrett" \f o"�	Fitzgerald v. Garrett, Secretary of the Navy, 05910466 (EEOC 1991)Fitzgerald v. Garrett, Secretary of the Navy, 05910466 (EEOC 1991).



a.	Where part of the complaint is dismissed and complainant appeals, the EEOC gives agencies the option of proceeding with the investigation of the accepted allegations, or waiting for the appeal decision before requesting an investigation.  MD �tc "MD-110" \f o"�110, ¶ III C (October 1992).



b.	The Navy practice is to proceed with the request to OCI to investigate the accepted allegations.  Given the processing times, its likely that OFO will issue a decision before OCI begins to investigate so any allegations OFO orders the agency to accept could be added to the request for investigation pending at OCI.



2.	When To Dismiss A Complaint�tc "2.	When To Dismiss A Complaint" \l 3�.�XE "Dismissing Complaint - Procedure:When to dismiss"�  The regulations simply provide the agency can dismiss a complaint instead of accepting it.  However, EEOC allows the agency to dismiss complaints after the complaint has been accepted.  "[A]n agency may reject a formal complaint as procedurally defective prior to a merits determination, regardless of whether it has processed the appellant's allegations up until that point."  �tc "Owens" \f o"�	Owens v. O'Keefe, Acting Secretary of the Navy, 05920648 (EEOC 1993)Owens v. O'Keefe, Acting Secretary of the Navy, 05920648, at 5 (EEOC 1993), citing, see �tc "Oaxaca" \f o"�	Oaxaca v. Roscoe, 641 F.2d 386 (5th Cir. 1981)Oaxaca v. Roscoe, 641 F.2d 386, 390 (5th Cir. 1981) ("In the absence of a finding of discrimination, an agency does not waive its objections to a failure to comply with prescribed time limitations by accepting and investigating a complaint."); �tc "Hill v. GSA" \f o"�	Hill v. Austin, Acting Administrator, General Services Admn., 05890383, IHS 2381-A12 (EEOC 1989)Hill v. Austin, Acting Administrator, General Services Admn., 05890383, IHS 2381-A12 (EEOC 1989) (Commission found that agency did not waive the ability to reject untimely EEO complaints by investigating them); �tc "DuBois v. Kelso" \f o"�	DuBois v. Kelso, Acting Secretary of the Navy, 01931267, IHS 3664-B2 (EEOC/OFO 1993)DuBois v. Kelso, Acting Secretary of the Navy, 01931267, IHS 3664-B2 (EEOC/OFO 1993) (agencies are not estopped from dismissing a complaint on the grounds the agency initially accepted the complaint for investigation); �tc "Broughton" \f o"�	Broughton v. Dalton, Secretary of the Navy, 01951999 (EEOC/OFO 1995)Broughton v. Dalton, Secretary of the Navy, 01951999, at 3 (EEOC/OFO 1995), citing, �tc "Blackledge v. Brady" \f o"�	Blackledge v. Brady, 57 F.E.P. 1805 (D.D.C. 1990)Blackledge v. Brady, 57 F.E.P. 1805 (D.D.C. 1990).  An agency may dismiss an untimely complaint until it has made a final decision on the merits.  �tc "Huntley v. HEW " \f o"�	Huntley v. Dept. of Health, Education & Welfare, 550 F.2d 290 (5th Cir. 1977)Huntley v. Dept. of Health, Education & Welfare, 550 F.2d 290 (5th Cir. 1977).



a.	After the Investigation.  Agency properly dismissed moot allegations after agency investigation where MSPB ruled her subsequent discharge was proper.  Complainant had filed an EEO complaint.  Then she was terminated and her appeal to the MSPB was unsuccessful.  The investigation of her EEO complaint was then completed.  The agency then dismissed the moot allegations in the EEO complaint.  OFO upheld the dismissal of the moot allegations.  �tc "Mahboob" \f o"�	Mahboob v. Dalton, Secretary of the Navy, 01934017 (EEOC/OFO 1993), aff'd 05940294 (EEOC 1994)Mahboob v. Dalton, Secretary of the Navy, 01934017 (EEOC/OFO 1993), aff'd on other grounds, 05940294 (EEOC 1994).



b.	At The Hearing Stage.�XE "Administrative Judge:Summary Judgment"�  The agency loses the ability to dismiss a complaint on its own after the case has been submitted to an AJ.  However, the AJ may remand the case back to agency which may then dismiss it.



	Practice Tip�XE "Practice Tips:Dismissing Complaints"�:	If you notice that the complaint should have been dismissed after the file has been sent to the AJ, file a motion asking the AJ to remand the case, or allegations.  Once the AJ grants the motion, dismiss the complaint or allegations.



(1)	Once a complaint is at the hearing stage, the AJ may issue a decision on the merits without a hearing if there is no genuine dispute of the facts.  29 C.F.R. 1614.109(e) (See page ).  



(2)	The Commission has also held that AJ's have the inherent authority to issue a recommended decision prior to a hearing recommending that a complaint be dismissed for failure to state a claim.  �tc "Hamilton v. Garrett" \f o"�	Hamilton v. Garrett, Secretary of the Navy, 01912633 (EEOC/OFO 1991)Hamilton v. Garrett, Secretary of the Navy, 01912633, at 4 (EEOC/OFO 1991), citing, see Hill �tc "Hill v. GSA" \f o"�v. Austin, Acting Administrator, General Services Admin., 05890383, IHS 2381-A12 (EEOC 1989) (AJ properly remanded a proposed agency action back to agency with recommendation for rejection under 29 C.F.R. 1613.215(a)(2)); �tc "Abramoff " \f o"�	Abramoff v. Dalton, Secretary of the Navy, 01940809 (EEOC/OFO 1994)Abramoff v. Dalton, Secretary of the Navy, 01940809 (EEOC/OFO 1994) (agency filed motion to dismiss with AJ, who remanded complaint which was dismissed by the agency).



(3)	Prior to the hearing, the AJ remanded complainant's case to the agency because it was nearly identical to an MSPB appeal.  OFO sustained the agency's subsequent dismissal.  �tc "Brown 01941385 " \f o"�	Brown v. Dalton, Secretary of the Navy, 01941385 (EEOC/OFO 1994)Brown v. Dalton, Secretary of the Navy, 01941385 (EEOC/OFO 1994).



c.	During Appeal to EEOC.  



(1)	The complaint contained multiple allegations and the agency accepted some allegations and dismissed others but missed accepting or dismissing allegation “D.”  Complainant appealed to OFO which noted that the agency could not dismiss allegation D in its appeal brief to OFO.  “If the agency wishes to dismiss allegation D ... then it must issue a decision clearly dismissing the allegation and providing the grounds for such a dismissal.  Because appellant has not had the opportunity to respond to a dismissal of allegation D for stating the same claim as pending before the agency, we shall not consider in this decision whether allegation D should be dismissed on these grounds.”  Bellantoni�tc "Bellantoni 4085" \f o"� v. Dalton, Secretary of the Navy, 01954085, at 3 (EEOC/OFO 1996).  This case should not be interpreted as precluding the Navy from arguing on appeal that the dismissal should be sustained for additional reasons not staed in the agency’s decision letter, e.g., “not only is the complaint untimely, as stated in the dismissal letter, but the agency’s dismissal also be sustained because the complaint fails to state a claim.”



(2)	If complainant files suit while the case is on appeal to OFO or before the Commission itself for more than 180 days, send complainant a letter dismissing the administrative complaint and notify the OFO or Commission, as appropriate, that a suit has been filed and that the processing of the complaint should stop.  Boston v. Dalton, Secretary of the Navy, 05940762 (EEOC 1995).



d.	After Remand From the EEOC.  If the agency dismisses a complaint, complainant appeals, and the Commission (OFO or EEOC) reverses the dismissal and remands, the agency can dismiss the complaint again, either by fixing the errors noted in the appeal decision, or on different grounds.  Broughton�tc "Broughton" \f o"� v. Dalton, Secretary of the Navy, 01951999, at 3 (EEOC/OFO 1995) (complaint dismissed on new grounds after remand); �tc "Surnam 2668" \f o"�	Surnam v. Dalton, Secretary of the Navy, 01962668 (EEOC/OFO 1996)Surnam v. Dalton, Secretary of the Navy, 01962668 (EEOC/OFO 1996) (after remand agency submitted additional new evidence to sustain original grounds for dismissal).  However, the agency needs to get it right the second time.  The Commission gets very tired of continuing to reverse the dismissal of the same complaint and will, sooner than later, order the agency to accept complaint.



3.	EEOC Considers Complainant’s (or his representative’s) Knowledge of the EEO Complaint System When Deciding Appeals of Agency Dismissal of Complaints�tc "3.	EEOC Considers Complainant’s (or his representative’s) Knowledge of the EEO Complaint System When Deciding Appeals of Agency Dismissal of Complaints" \l 3�.  When the EEOC is adjudicating an appeal of the agency’s dismissal of a complaint the EEOC is less forgiving of complainants who are acting with advice of counsel or who are experienced in the complaint process or who have non-attorney representatives who are familiar with the process.  On August 22, 1995, complainant’s classification appeal was denied and she made initial contact with an EEO counselor on October 20, 1995.  The agency dismissed the complaint as untimely.  Complainant asserted the agency had advised her to file a classification appeal instead of an EEO complaint, and she argued, the mere filing of the classification appeal should have put the agency on notice she was alleging discrimination.  OFO disagreed.  “We note that the appellant is knowledgeable in the EEO process.  The record shows that she has served ... as the agency’s Manager for Federal Women’s Program, and that she has also received EEO training.”  �tc "Hermanson 3535" \f o"�	Hermanson v. Dalton, Secretary of the Navy, 01963535 (EEOC/OFO 1997)Hermanson v. Dalton, Secretary of the Navy, 01963535, at 2 n.2 (EEOC/OFO 1997).  The evidence of the knowledge of the process can come from the appeal itself.  “Additionally, although appellant states that he was confused by the [notice of final interview] process, we note that he had a representative during the entire period in question.  This individual received a copy of the notice of final interview, and we note that, based on this individual’s submission on appeal, he appears to be quite familiar with the EEO process.  Accordingly, we find that the agency properly dismissed appellant’s complaint.”  Nicolas�tc "Nicolas 3320" \f o"� v. Dalton, Secretary of the Navy, 01963320, at 3 (EEOC/OFO 1996).�XE "Representative, Complainant's"�



  		L.	Criteria For Dismissing An EEO Complaint�tc "L.	Criteria For Dismissing An EEO Complaint" \l 2�.  There are 19 grounds for dismissing an EEO complaint.

1. Navy lacks jurisdiction over action complained of, p.         �10.   Judicial Estoppel, p. ��2. Navy's Action mandated by statute, p.   �11. Offer of full relief, p. ��3. Complainant lacks standing, p.  �12. Complaint is moot, p. ��4. Complainant is not an employee, p.    �13. Not raised with EEO counselor, p. ��5. Failure to state a claim, p. �14. Untimely informal complaint, p. ��6. Complainant is not aggrieved, p. �15. Laches, p. ��7. Alleges a proposal to take an action, p.  �16. Untimely formal complaint, ��8. Identical to previous action, p. �17. Failure to prosecute, p. ��9. Complainant filed suit, p. �18. Complainant can't be located, p. ��	19. Abuse of Process, p. ���

				Note on Purview.�XE "Dismissing Formal Complaint:Purview"�  Under EEOC regulations at 29 C.F.R. part 1613, complaints could be dismissed if there was no "purview."  The "purview" language was dropped from the EEOC regulations at part 1614.  Complaints which were dismissed for lack of purview under part 1613 may now be dismissed under part 1614 for lack of standing, failure to state a claim, or because the complainant is not aggrieved.



�		1.	Navy has no jurisdiction�tc "1.	Navy has no jurisdiction" \l 3��XE "Dismissing Formal Complaint:Jurisdiction"� over the subject matter of the complaint.  



a.	Complainant, an employee of the Army, alleged her position description was inaccurate.  Portions of complainant's organization were being turned over the Navy and the Army mistakenly sent her complaint to the Navy for processing.  The Navy dismissed the complaint properly holding "that the issue of appellant's position description must be brought to the attention of the ... Army."  The Commission ordered the Navy to return the complaint file to the Army.  �tc "Wagoner" \f o"�	Wagoner v. Dalton, Secretary of the Navy, 01941679 (EEOC/OFO 1994)Wagoner v. Dalton, Secretary of the Navy, 01941679, at 4 (EEOC/OFO 1994).



b.	Remember, "the Navy" is the organization the EEO action is being taken against.  A complaint cannot be dismissed because the complaint alleges the discrimination took place in another command.  �tc "Phillips v. Dalton" \f o"�	Phillips v. Dalton, Secretary of the Navy, 01934085 (EEOC/OFO 1993)Phillips v. Dalton, Secretary of the Navy, 01934085 (EEOC/OFO 1993) (shipyard improperly dismissed complaint filed by shipyard employee alleging harassment by NIS agents); �tc "Thomas 2519" \f o"�	Thomas v. Garrett, Secretary of the Navy, 01922519 (EEOC/OFO 1992)Thomas v. Garrett, Secretary of the Navy, 01922519, at 2 (EEOC/OFO 1992) (Navy facility improperly dismissed employee's complaint for alleging discrimination against the IG). 



c.	�XE "Dismissing Formal Complaint:OPM Regulations"�The Navy will be held accountable for personnel actions taken in accordance with DOD or Office of Personnel Management regulations or instructions.�XE "OPM Regulations"�  �tc "Gennetten 0360" \f o"�	Gennetten v. Garrett, Secretary of the Navy, 05920360 (EEOC 1992)Gennetten v. Garrett, Secretary of the Navy, 05920360 (EEOC 1992) (Navy must process complaint alleging DOD exceptions to hiring freeze violate ADEA); �tc "Ching" \f o"�	Ching v. Dept. of the Navy, 01872873 (EEOC/ORA 1988)Ching v. Dept. of the Navy, 01872873, at 4 (EEOC/ORA 1988) (Where DOD regulation precluded complainant with cerebral palsy from gaining a medical clearance to be a fork lift operator, the EEOC denied the Navy's arguments it should be removed from the complaint, instead ordering DOD to be joined with Navy as a respondent agency.)



				d.	Challenges to OPM Regulations.  There is a little known provision in the MSPB's regulations requiring that challenges alleging an OPM regulation causes agencies to commit prohibited personnel practices (PPPs), defined at 5 U.S.C. 2301(b), must be brought before the MSPB.  5 C.F.R. part 1203.  This could deprive the EEOC of original jurisdiction when the agency's implementation of OPM regulations is being challenged, e.g., alleging that application of OPM regulations in a RIF results in disparate impact on women.



	2.	The action complained of was taken as a result of the operation of another statute�tc "2.	The action complained of was taken as a result of the operation of another statute" \l 3�.�XE "Dismissing Formal Complaint:Statute, Effect of"�  This is a very narrow exception; it only applies in situations where a statute specifically describes the action to be taken in certain circumstances.  This exception does not apply to actions where there is discretion, e.g., taking a disciplinary action in accordance with 5 U.S.C. 7512.



	a.	The denial of severance pay when an employee is eligible for an immediate annuity is required by operation of statute.  5 U.S.C. 5595.  �tc "Dinerstein" \f o"�	Dinerstein v. Frank, Postmaster General, 05891147 (EEOC 1990)Dinerstein v. Frank, Postmaster General, 05891147, 3-4 (EEOC 1990), citing, �tc "Muller v. Lujan" \f o"�	Muller v. Lujan, Secretary of the Interior, 03890022, IHS 2166-F11 (EEOC 1989)Muller v. Lujan, Secretary of the Interior, 03890022, IHS 2166-F11 (EEOC 1989), �tc "Geltman ORA" \f o"�	Geltman v. Verity, Secretary of Commerce, 01882552, IHS 2092-B11 (EEOC/ORA 1988)Geltman v. Verity, Secretary of Commerce, 01882552, IHS 2092-B11 (EEOC/ORA 1988), �tc "Geltman D.Co. " \f o"�	Geltman v. Verity, 716 F.Supp. 491 (D.Co. 1989)Geltman v. Verity, 716 F.Supp. 491, 493 (D.Co. 1989).  Note however, the Commission did not rule in favor of the agency because the allegation failed to state a claim, but because the statute constituted a legitimate nondiscriminatory reason for an otherwise patent discrimination against older employees.  



�3.	Complainant Lacks Standing�tc "3.	Complainant Lacks Standing" \l 3�.�XE "Dismissing Formal Complaint:Standing"�  Where complainant, in an individual complaint, makes a generalized allegations shared by all, or a substantially large number of individuals, the allegation is not sufficient to give complainant standing to bring the complaint.  �tc "Conley" \f o"�	Conley v. Dalton, Secretary of the Navy, 01942562 (EEOC/OFO 1994)Conley v. Dalton, Secretary of the Navy, 01942562, at 5 (EEOC/OFO 1994), citing, �tc "Warth v. Seldin" \f o"�	Warth v. Seldin, 422 U.S. 490 (1975)Warth v. Seldin, 422 U.S. 490 (1975).  In Conley, an EEO counselor lacked standing to complain about the agency's failure to implement its affirmative action plan, or its replacement of  Deputy Equal Employment Opportunity Officers (Chief EEO Counselors) with personnelists outside the EEO counseling 260 series.�XE "Affirmative action"�  Employee who represented Complainant "A" in the EEO complaint process, lacked "standing to raise an allegation of bias or discrimination in the processing of [Complainant A's] EEO case," specifically, an allegation by the Employee representative that the investigation was biased.  �tc "Gaines 0469 " \f o"�	Gaines v. Dalton, Secretary of the Navy, 05940496 (EEOC 1995)Gaines v. Dalton, Secretary of the Navy, 05940496, at 7 (EEOC 1995).  "[A]ppellant's complaints about the treatment of other people, her ruminations on agency actions, and actions outside the purview of the EEO laws do not articulate a justiciable claim under Title VII."  Thomas �tc "Thomas 4891" \f o"�v. Dalton, Secretary of the Navy, 01944891 (EEOC 1995).



�	4.	Complainant is not an employee�tc "4.	Complainant is not an employee" \l 3�,�XE "Dismissing Formal Complaint:Employee Status"� former employee or applicant for employment.  42 U.S.C. 2000e-16(a), 16(c) (compare 42 U.S.C. 2000e-5(b) for private sector); 29 C.F.R. 1614.103(c); OCPMINST 12713.2A, appendix B ¶ 1b; �tc "Gowan v. Rice" \f o"�	Gowan v. Rice, Secretary of the Air Force, 01902207, IHS 2827-A12 (EEOC/ORA 1990)Gowan v. Rice, Secretary of the Air Force, 01902207, IHS 2827-A12 (EEOC/ORA 1990) (complainant who was not an employee, applicant, or former employee had no standing to file an administrative complaint).



a.	The armed forces typically do not fall within Title’s VII’s definition of “employer” with respect to military members.  Stated another way, military members typically do not meet Title VII’s definition of employee.  �tc "Roper v. Army 2d Cir" \f o"�	Roper v. Dept. of the Army, 832 F.2d 247 (2d Cir. 1987)Roper v. Dept. of the Army, 832 F.2d 247, 248 (2d Cir. 1987) (Army reservist not allowed to pursue Rehabilitation Act claim that release from military was due to his disability); �tc "Johnson v. Alexander 8th Cir" \f o"�	Johnson v. Alexander, 572 F.2d 1219 (8th Cir.), cert. denied, 439 U.S. 986 (1987)Johnson v. Alexander, 572 F.2d 1219, 1223-24 (8th Cir.) (barring Army applicant’s claim he was rejected because of racial discrimination), cert. denied, 439 U.S. 986 (1987); �tc "Gonzalez v. Army 9th Cir" \f o"�	Gonzalez v. Dept. of the Army, 718 F.2d 926 (9th Cir. 1983)Gonzalez v. Dept. of the Army, 718 F.2d 926, 928 (9th Cir. 1983) (“military departments” in Title VII “include only civilian employees of the Army, Navy, and Air Force and not both civilian employees and enlisted personnel”); �tc "Doe v. Garrett 11th Cir" \f o"�	Doe v. Garrett, 903 F.2d 1455 (11th Cir. 1990), cert. denied, 499 U.S. 904 (1991)Doe v. Garrett, 903 F.2d 1455, 1461-62 (11th Cir. 1990) (barring naval reservist from pursuing Rehabilitation Act claim that release from military was due to is disability), cert. denied, 499 U.S. 904 (1991). EEOC’s regulations exclude complaints by military members.  29 C.F.R. 1614.103(d)(1).



(1)	The only exception to this rule occurs when actions involving military members also involve questions of civilian employment, e.g., national guard technicians or reservists who hold hybrid positions with both military and civilian aspects.  The Ninth Circuit developed a nice test for determining whether Title VII should apply to these situations, in a case involving a national guard technician.   “[I]n some circumstances personnel actions are not integrally related to the military’s structure. [But c]oncerns regarding military hierarchy and discipline may not be at issue in suits alleging discriminatory conduct on the part of peers or subordinates.  In addition, actions affecting civilian employees may not involve matters considered military in nature.  Because Guard technicians are in a hybrid job ... we conclude that Title VII coverage of civilians employed by the military encompasses actions brought by Guard technicians except when the challenged conduct is integrally related to the military’s unique structure.”  �tc "Meir v. Owens, 9th Cir" \f o"�	Meir v. Owens, 57 F.3d 747 (9th Cir. 1995), cert. denied, 116 S.Ct. 1317 (1996)Meir v. Owens, 57 F.3d 747, 750 (9th Cir. 1995), cert. denied, 116 S.Ct. 1317 (1996) (going on to hold that allegations of discrimination and retaliation in decisions not to promote, and subsequent suspension from civilian position, were integrally related to the military’s structure and were not within Title VII’s coverage).



(2)	Title VII did not cover active duty Marine who was not selected for part-time civilian MWR (nonappropriated fund) position within the chain of command of his commanding officer.  �tc "Hodge v. Dalton,  9th Cir" \f o"�	Hodge v. Dalton, 107 F.3d 705, 97 W.L. 66508 (9th Cir. 1997)Hodge v. Dalton, 107 F.3d 705, 97 W.L. 66508 (9th Cir. 1997).



(3)	Note that the EEOC will typically assert Title VII coverage in issues of hybrid employment where the courts would not.



Practice Tip:	If a military member wants to file an EEO complaint, they should be referred to a military Equal Opportunity (EO) specialist in their command.  If the member insists on processing an EEO complaint, counsel the complaint and then dismiss the formal complaint when filed.



b.	Complaints by third parties on behalf of an employee or a group of employees are not allowed.  �tc "Ramirez 0068" \f o"�	Ramirez v. U.S. Postal Service, 05830068, IHS 1344-D5 (EEOC 1984)Ramirez v. U.S. Postal Service, 05830068, IHS 1344-D5, at 3 (EEOC 1984) ("Unlike the private sector, where such third party organization complaints are allowable, such complaints cannot be brought in administrative class actions involving the federal sector.").    



	c.	"Federal employee" is defined at 5 U.S.C. 2105.  Do not confuse that definition of federal employee with those employees who can appeal adverse actions to the Merit Systems Protection Board defined at 5 U.S.C. 7501(1).



	d.	Neither the courts nor the Commission follow the statutory definition of federal employee.  5 U.S.C. 2105(a).  Instead, a private sector definition of whether an employment relationship exists has been adopted.  In Ab�tc "Abramoff " \f o"�ramoff v. Dalton, Secretary of the Navy, 01940809 (EEOC/OFO 1994), OFO adopted the test for determining whether an individual is an employee described in �tc "Spirides v. Reinhardt" \f o"�	Spirides v. Reinhardt, 613 F.2d 826 (D.C. Cir. 1979)Spirides v. Reinhardt, 613 F.2d 826, 831 (D.C. Cir. 1979).  The Spirides court looked to the economic realities of the work relationship.  The most important factor was the employer's right to control the "'means and manner' of the worker's performance."  An employer-employee relationship is more likely to exist when the employer has the right to control and direct the work of the individual, not only as to the result to be achieved, but also the details by which the result is achieved.  Other factors listed by the court are:  (1) the kind of occupation, referring to whether the work is usually done under the direction of a supervisor or is done by a specialist without supervision; (2) the skill required (3) whether the employer furnishes the equipment used; (4) the length of time the individual has worked; (5) the method of payment; (6) the manner in which the work relationship is terminated; (7) whether annual leave is afforded; (8) whether the work is an integral part of the business of the employer; (9) whether the worker accumulates retirement benefits; (10) whether the employer pays social security taxes; and (11) the intention of the parties.   



					(1)	Postdoctoral Fellow at Naval Weapons Center at China Lake who gained fellowship through the American Society for Engineering Education (ASEE) was not a Navy employee.  �tc "Abramoff " \f o"�Abramoff v. Dalton, Secretary of the Navy, 01940809 (EEOC/OFO 1994).

(2)	Agency dismissal of EEO complaint filed by employee of Navy contractor remanded for supplemental investigation on the Spirides�tc "Spirides v. Reinhardt" \f o"� factors to determine if complaint is a federal employee for EEO purposes.  �tc "Martinez v. Dalton" \f o"�	Martinez v. Dalton, Secretary of the Navy, 01930307 (EEOC 1993), aff'd 05940237 (EEOC 1994)Martinez v. Dalton, Secretary of the Navy, 01930307 (EEOC 1993), aff'd, 05940237 (EEOC 1994).



(3)	Appellant, the Navy contractor for providing janitorial services, alleged she was sexually harassed by a Navy supervisor who then refused to pay for the work she performed.  OFO remanded the matter to the Navy for a determination as to whether appellant met the definition of employee under Spirides.  �tc "Griggs 5819" \f o"�	Griggs v. Dalton, Secretary of the Navy, 01945819 (EEOC/OFO 1995)Griggs v. Dalton, Secretary of the Navy, 01945819 (EEOC/OFO 1995).



e.	The Spirides test has also been adopted by the Fourth Circuit.  �tc "Garrett v. Philips Mills " \f o"�	Garrett v. Philips Mills Inc., 721 F.2d 979 (4th Cir. 1983)Garrett v. Philips Mills Inc., 721 F.2d 979 (4th Cir. 1983), which has been applied to suits against federal agencies.  Right to control work is the most important factor in determining whether an employment status exists.  Former Booz-Allen (Navy contractor) employee found not to be a Navy employee for Title VII purposes.  �tc "King v. Dalton" \f o"�	King v. Dalton, 859 F.Supp. 831, 68 F.E.P. 1139 (E.D. Va. 1995)King v. Dalton, 859 F.Supp. 831, 68 F.E.P. 1139 (E.D. Va. 1995).



	Practice Tip:�XE "Practice Tips:Dismissing Complaints"�	If you are going to dismiss a complaint because the complainant is not an employee, make sure the EEO counselor has gathered material relevant to the Spirides criteria.



f.	Multiple Employers.  The courts have begun to recognize that an employee could have more than one employer.  �tc "Sibley" \f o"�	Sibley Mem Hosp. v. Wilson, 488 F.2d 1338 (D.C. Cir. 1973)Sibley Mem. Hosp. v. Wilson, 488 F.2d 1338, 1342 (D.C. Cir. 1973); �tc "Holy Redeemer" \f o"�	Pao v. Holy Redeemer Hosp., 547 F.Supp. 484 (E.D. Pa. 1982)Pao v. Holy Redeemer Hosp., 547 F.Supp. 484, 494 (E.D. Pa. 1982); �tc "Puntolillo" \f o"�	Puntolillo v. New Hampshire Racing Comm'n, 375 F.Supp. 1089 (D.N.H. 1974)Puntolillo v. New Hampshire Racing Comm'n, 375 F.Supp. 1089, 1092 (D.N.H. 1974).



(1)	"[A]s a practical matter of common experience and of present business practices in our economy, it is clear that an employee may be employed by more than one employer even while doing the same work."  �tc "Beaver" \f o"�	Beaver v. Jacuzzi Brothers, Inc., 454 F.2d 284 (8th Cir. 1972)Beaver v. Jacuzzi Brothers, Inc., 454 F.2d 284 (8th Cir. 1972), see also �tc "Azione" \f o"�	Societa per Azione de Navigazione Italia v. City of Los Angeles, 645 P.2d 102 (Cal. 1982)Societa per Azione de Navigazione Italia v. City of Los Angeles, 645 P.2d 102 (Cal. 1982).



(2)	Building management company that hired, trained, and supervised lobby attendant who was on cleaning contractor's payroll is joint employer with cleaning contractor that provided uniform to employee and which discharged her for refusing to wear uniform.  �tc "Sage" \f o"�	EEOC v. Sage Realty Corp., 507 F.Supp. 599 (S.D.N.Y. 1981)EEOC v. Sage Realty Corp., 507 F.Supp. 599 (S.D.N.Y. 1981).



(3)	In assessing whether each of the defendant companies could be held liable as employers, the court used the following test:  (1) the defendant must fall within the statutory definition of an employer; and (2) the defendant must have exercised substantial control over significant aspects of the compensation, terms, conditions or privileges of the plaintiff's employment. �tc "Magnuson" \f o"�	Magnuson v. Peak Technical Services, 808 F.Supp. 500 (E.D. Va. 1992)  Magnuson v. Peak Technical Services, 808 F.Supp. 500, 507 (E.D. Va 1992).  The key factor in this sexual harassment case is that the company the plaintiff provided VW technical services to actually influenced the plaintiff's work environment and exercised substantial control over it.  



(4)	A temporary help customer held a co-employer for the purposes of Title VII suit brought by a temporary employee.  �tc "Amarnare" \f o"�	Amarnare v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 611 F. Supp. 344 (S.D.N.Y. 1984), aff'd without op., 770 F.2d 157 (1st Cir. 1985)Amarnare v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 611 F.Supp. 344 (S.D.N.Y. 1984), aff'd mem., 770 F.2d 157 (1985).



�	5.	Fails to state a claim�tc "5.	Fails to state a claim" \l 3� �XE "Dismissing Formal Complaint:Failure to state a claim"�of discrimination based on race, color, religion, sex, national origin, age, disability or retaliation.  29 C.F.R. 1614.107(a).



a.	Complaint Must Relate to Employment Matters.  The Navy withdrew its offer to hire complainant for a comptroller position when it learned the Army had debarred him as a contractor, and subsequently placed complainant's used car business off limits to military personnel.  OFO held the agency properly accepted complainant's allegation that he was not hired, and properly dismissed the allegation concerning placing his used car business off limits because it did "not relate to an employment policy or practice."  �tc "Tisdale" \f o"�	Tisdale v. Dalton, Secretary of the Navy, 01944454 (EEOC/OFO 1994)Tisdale v. Dalton, Secretary of the Navy, 01944454, at 3 (EEOC/OFO 1994).  Reasonable security measures involving complainant who has made death threats do not affect a term, condition, or privilege of employment.  The agency placed complainant on administrative leave after she made death threats against her co-workers.  Complainant returned to the workplace on two occasions, once on official business and once to retrieve her personal property.  At the request of her supervisors she had to go through a metal detector before entering the base and was given a police escort while on base.  Complainant filed an EEO complaint alleging reprisal which the agency dismissed.  OFO sustained the dismissal.  The evidence showed that measures taken by the police were standard procedures in such cases and complainant “has not shown how such activity affected any term, condition, or privilege of her employment; [complainant] therefore was not aggrieved ... .”  �tc "Wilson v. Dalton, 4271" \f o"�	Wilson v. Dalton, Secretary of the Navy, 01944271 (EEOC/OFO 1994)Wilson v. Dalton, Secretary of the Navy, 01944271 (EEOC/OFO 1994).



			b.	EEO Complaint Process.  How a Navy activity or Marine Corps unit processes EEO complaints does not state a Title VII claim.  Neither does an agency decision to take an action authorized in the EEO complaint process constitute a cause of action.



(1)	Processing of EEO Complaints.  Requiring the EEO counselor’s office to coordinate initial agency decision did not state a cause of action (a step at the base level following an investigation under 1613 regulations), "the problems appellant incurred while Chief EEO Counselor were based upon a difference of opinion between appellant and other management officials as to how the agency's EEO program should be implemented rather than upon discriminatory animus."  �tc "Ferdine 0018" \f o"�	Ferdine v. Air Force, 05860018 (EEOC 1987)Ferdine v. Air Force, 05860018, at 4 (EEOC 1987).  State employer did not commit Title VII violation when EEO division handled employee EEO complaints through settlement and mediation except when complainant filed a charge with federal, city, or state EEO agency, or filed suit, then state lawyers defended case.  "An employer has latitude in deciding how to handle and respond to discrimination claims, notwithstanding the fact that different strategies and approaches in different cases and classes of cases will result in differences in treatment.  Reasonable defensive measures do not violate the anti-retaliation provisions of Title VII.  ... We also note that the employer's defense measures do not affect the complainant's work, working conditions, or compensation. .... The employer is free to choose to act in a benign and sympathetic way by satisfying grievance and settling disputes, or to proceed aggressively with litigation.  That is a judgment that the employer makes in its own self-interest, wither enlighten or benighted."  �tc "US (EEOC) v. N.Y. Transit" \f o"�	United States (EEOC) v. N.Y. Transit Authority, 97 F.3d 672 (2d Cir. 1996)United States (EEOC) v. N.Y. Transit Authority, 97 F.3d 672 (2d Cir. 1996).



(2)	Taking Steps Authorized by Complaint Process.  A complaint that the agency filed a frivolous request to reopen in retaliation for complainant's other EEO complaints did not state a cause of action.  �tc "Wood v. Garrett" \f o"�	Wood v. Garrett, Secretary of the Navy, 01912127 (EEOC/OFO 1992)Wood v. Garrett, Secretary of the Navy, 01912127 (EEOC/OFO 1992).



						(a)	Agency properly dismissed allegation complaining that EEO counselor was not allowed to act as complainant's rep.  Such a role is prohibited under MD �tc "MD-110" \f o"�110, Ch 1, § IV (Oct 22, 1992).  J�tc "Jernigan" \f o"�ernigan v. Dalton, Secretary of the Navy, 01941740, at 6 (EEOC/OFO 1994).



						(b)	Complaint that the EEO office had to share private offices with the union for counseling does not state a claim.  H�tc "Hamilton v. Garrett" \f o"�amilton v. Garrett, Secretary of the Navy, 01912633, at 4 (EEOC/OFO 1991).  A complaint about the temporary location of the EEO office while it was being refurbished, fails to state a claim.  �tc "Gaines 1789 - 0469" \f o"�	Gaines v. Dalton, Secretary of the Navy, 01941789 (EEOC/OFO 1994), aff'd, 05940469 (EEOC 1995)Gaines v. Dalton, Secretary of the Navy, 01941789 (EEOC/OFO 1994), aff'd, 05940469, at 6 (EEOC 1995).



			(c)	Supervisor's statements to an EEO counselor about the resolution of a previous EEO complaint for poor attendance, did not constitute damage to a term, condition, or privilege of employment.  Manager has an obligation to give an accurate and complete statement to the counselor.  �tc "Bowen 0195" \f o"�	Bowen v. Frank, Postmaster General, 05910195 (EEOC 1991)Bowen v. Frank, Postmaster General, 05910195 (EEOC 1991).  Supervisor's statement to EEO counselor regarding complainant's poor performance, were not actionable.  �tc "Williams 4406" \f o"�	Williams v. Dalton, Secretary of the Navy, 01934406 (EEOC/OFO 1994)Williams v. Dalton, Secretary of the Navy, 01934406, at 8 (EEOC/OFO 1994).



	(d)	Complainant was not aggrieved when his supervisor called him during EEO counseling to remind him to attend a safety meeting.  Complainant alleged the actual purpose of the call was to intimidate him.  However, OFO found complainant was not aggrieved because the counseling continued, and sought additional counseling on the instant complaint.  �tc "DeGiorgi" \f o"�	DeGiorgi v. Dalton, Secretary of the Navy, 01944532 (EEOC/OFO 1994)DeGiorgi v. Dalton, Secretary of the Navy, 01944532, at 3 (EEOC/OFO 1994).     



	(e)	Where complainant files a complaint alleging discrimination during the hearing because management officials allegedly gave false testimony, destroyed documents, and provided false information, the complaint should be dismissed because it amounts to a collateral attack on the matter pending before the EEOC AJ.  �tc "Harris 05940191" \f o"�	Harris v. Dalton, Secretary of the Navy, 05940191 (EEOC 1994)Harris v. Dalton, Secretary of the Navy, 05940191, at 3 (EEOC 1994).



	(g)	Complainant failed to state a claim where he complained the Executive Officer rejected a settlement agreement agreed to by a lower level supervisor.�XE "Settlements:Rejection of"�  "[S]ettlement negotiations, including any statements and proposals therein, are to be treated as confidential and privileged in order to facilitate a candid interchange to settle disputes informally.  To allow appellant to base an allegation ... on the impropriety of the agency's rejection of a settlement offer in a previously filed complaint would defeat the purpose."  �tc "Harris 05920231" \f o"�	Harris v. Dalton, Secretary of the Navy, 01943516 (EEOC/OFO 1994)Harris v. Dalton, Secretary of the Navy, 01943516, at 3 (EEOC/OFO 1994), citing, see �tc "Montague 05920321" \f o"�	Montague v. Stone, Secretary of the Army, 05920321, IHS 3322-C13 (EEOC 1992)Montague v. Stone, Secretary of the Army, 05920321, IHS 3322-C13 (EEOC 1992).  Agency rep's comments that Complainant's poor performance at her present level precluded offering her a promotion were not actionable as the remarks were communicated within the context of settlement agreements.  Williams�tc "Williams 4406" \f o"� v. Dalton, Secretary of the Navy, 01934406, at 8 (EEOC/OFO 1994).  Complainant’s allegations that the agency should participate in the EEO program such that her complaints are settled at the lowest possible level and that her complaints should not be reviewed by individuals she alleged discriminated against her failed to state a claim.  “Specifically, we note that an agency is not required to settle a complaint.”  �tc "Garzino 3900" \f o"�	Garzino v. Dalton, Secretary of the Navy, 01963900 (EEOC/OFO 1997)Garzino v. Dalton, Secretary of the Navy, 01963900 (EEOC/OFO 1997), citing �tc "Gould v. Aspin, 0277" \f o"�	Gould v. Aspin, Secretary of Defense (DLA), 01930277 (EEOC/OFO 1993)Gould v. Aspin, Secretary of Defense (DLA), 01930277 (EEOC/OFO 1993).



	(h)	Agency properly dismissed complaint #2 which alleged the agency retaliated against her when it dismissed complaint #1.  �tc "Sharpe 3970" \f o"�	Sharpe v. Dalton, Secretary of the Navy, 01943970 (EEOC/OFO 1994)Sharpe v. Dalton, Secretary of the Navy, 01943970, at 2 (EEOC/OFO 1994) (OFO held complaint #2 was identical to complaint #1), citing, �tc "Bursely 3951" \f o"�	Bursely v. Dalton, Secretary of the Navy, 01933951, IHS 3879-E3 (EEOC/OFO 1993)Bursely v. Dalton, Secretary of the Navy, 01933951, IHS 3879-E3 (EEOC/OFO 1993).



(i)	Agency properly dismissed allegation (allegation (m) of complaint #2) that complainant was subjected to “improper EEO complaints processing” when the agency canceled an earlier complaint (#1) for failure to accept an offer of full relief and when the agency refused to treat the dismissed complaint dispute as a spin-off complaint of complaint (#1).  “The Commission finds that allegation (m) is essentially a collateral attack on the prior decisions issued by the agency.  The Commission shall not entertain such an allegation and we find that it fails to state a claim under EEOC Regulations.”  �tc "Bellantoni 01963039" \f o"�	Bellantoni v. Dalton, Secretary of the Navy, 01963039 (EEOC/OFO 1996)Bellantoni v. Dalton, Secretary of the Navy, 01963039, at 6 (EEOC/OFO 1996) (allegation (m)).

c.	Grievance Process.  Complainant failed to state a claim when he alleged discrimination and reprisal because the agency rejected his untimely grievance regarding a promotion evaluation.  The complaint was an impermissible collateral attack on the grievance decision.  �tc "Panniel 1463" \f o"�	Panniel v. Dalton, Secretary of the Navy, 01941463, IHS 4317-F10 (EEOC/OFO 1995)Panniel v. Dalton, Secretary of the Navy, 01941463, IHS 4317-F10 (EEOC/OFO 1995), citing:  �tc "Lingad 0106" \f o"�	Lingad v. Runyon, Postmaster General, 05930106, IHS 2855-A8 (EEOC 1993)Lingad v. Runyon, Postmaster General, 05930106, IHS 2855-A8 (EEOC 1993); �tc "Byrd 0600" \f o"�	Byrd v. Runyon, Postmaster General, 05920600, IHS 3453-A11 (EEOC 1992)Byrd v. Runyon, Postmaster General, 05920600, IHS 3453-A11 (EEOC 1992); see also �tc "Bowie 0802" \f o"�	Bowie v. Frank, Postmaster General, 05910802, IHS 3034-B13 (EEOC 1992)Bowie v. Frank, Postmaster General, 05910802, IHS 3034-B13 (EEOC 1992), quoting, �tc "Rosado 1011" \f o"�	Rosado v. Rice, Secretary of the Air Force, 05891011, IHS 2469-B4 (EEOC 1989)Rosado v. Rice, Secretary of the Air Force, 05891011, IHS 2469-B4 (EEOC 1989) ("where a Federal employee is merely dissatisfied with the resolution of his or her grievance, the remedy is within the appellate structure of the grievance process itself, not with in the EEO process"). 



	d.	Age Discrimination.  Agency properly dismissed 38 year old employee's complaint of age discrimination.  �tc "Reynolds v. Dalton" \f o"�	Reynolds v. Dalton, Secretary of the Navy, 01934416 (EEOC/OFO 1993)Reynolds v. Dalton, Secretary of the Navy, 01934416 (EEOC/OFO 1993); �tc "Bertrand " \f o"�	Bertrand v. Kelso, Acting Secretary of the Navy, 01931031 (EEOC/OFO 1993)Bertrand v. Kelso, Acting Secretary of the Navy, 01931031 (EEOC/OFO 1993) (agency properly dismissed ADEA complaint of 24 year old).



	e.	Note that the Supreme Court has held that retirement benefits are not covered by the ADEA.�XE "Dismissing Formal Complaint:Retirement Benefits"��XE "Retirement:Benefits"�  �tc "Employees Retirement System of Ohio " \f o"�	Employees Retirement System of Ohio v. Betts, 42 U.S. 158 (1989)Employees Retirement System of Ohio v. Betts, 42 U.S. 158 (1989).  However, an allegation of race or national origin discrimination over retirement benefits does state a claim.  �tc "Souto 4401 " \f o"�	Souto v. Dalton, Secretary of the Navy, 01934401, IHS 3873-A2 (EEOC/OFO 1993)Souto v. Dalton, Secretary of the Navy, 01934401, IHS 3873-A2, at 4 (EEOC/OFO 1993) (Note that unlike an ADEA claim, such allegations would not go to the legitimacy of the benefit program, just whether they were distributed improperly).



f.	Retaliation.  In "order to establish a claim of reprisal appellant must allege that she was engaged in a protected activity either by participating in Title VII proceedings or by opposing employment practices unlawful under Title VII."  �tc "Johnson 3628" \f o"�	Johnson v. Dalton, Secretary of the Navy, 01943628 (EEOC/OFO 1995)Johnson v. Dalton, Secretary of the Navy, 01943628, at 5 (EEOC/OFO 1995).



(1)	Where complainant alleged reprisal for prior EEO involvement but admitted she had no prior EEO complaint involvement, the EEOC nevertheless reversed the agency dismissal because complainant alleged reprisal for filing grievances which may have included allegations of discrimination.  Johnson�tc "Johnson 3628" \f o"� v. Dalton, Secretary of the Navy, 01943628, at 5 (EEOC/OFO 1995), citing, see �tc "Odoski 1496 " \f o"�	Odoski v. Watkins, Secretary of Energy, 01901496, IHS 2581-B10 (EEOC/ORA 1990)Odoski v. Watkins, Secretary of Energy, 01901496, IHS 2581-B10 (EEOC/ORA 1990).



(2)	Complainant failed to state a claim where she alleged reprisal, but "provided no information regarding any prior EEO complaints or other prior protected activity in which she had been involved.  Additionally, ... [she] alleges ... 'some retaliation, I don't know why other than being a long term employee.'  We find that the record contains no evidence showing that [she] engaged in any prior protected activity, and appellant does not contend so."  �tc "Coppolella" \f o"�	Coppolella v. Dalton, Secretary of the Navy, 01942779 (EEOC 1994)Coppolella v. Dalton, Secretary of the Navy, 01942779, at 5 (EEOC 1994).�XE "Reprisal"�



(3)	Complainant failed to state a claim where he alleged he was denied overtime pay in retaliation for opposing the agency's smoking policy (he wanted a smoke-free environment).  "[H]arassment and denial of overtime pay ... due to his opposition to the agency's smoking policy is not a basis covered under Title VII or the EEO regulations."  �tc "Raspone 3296" \f o"�	Raspone v. Dalton, Secretary of the Navy, 01953296 (EEOC/OFO 1995)Raspone v. Dalton, Secretary of the Navy, 01953296, at 2 (EEOC/OFO 1995).



(4)	Complainant alleged retaliation for having previously filed an MSPB appeal, but failed to claim he had alleged discrimination in the MSPB appeal.  In a decision on the merits, the EEOC treated this as a failure to establish a prima facie case of reprisal as opposed to a failure to state a claim.  �tc "McIntyre 0020" \f o"�	McIntyre v. Dalton, Secretary of the Navy, 03940020 (EEOC 1994)McIntyre v. Dalton, Secretary of the Navy, 03940020, at 4 (EEOC 1994).  



(5)	OFO sustained the agency dismissal of a reprisal claim alleging retaliation for filing a union grievance which did not allege discrimination.  �tc "Figueroa 2702" \f o"�	Figueroa v. Dalton, Secretary of the Navy, 01962702 (EEOC/OFO 1996)Figueroa v. Dalton, Secretary of the Navy, 01962702 (EEOC/OFO 1996).

g.	Veterans Status.  Disabled veterans status does not provides a basis for alleging discrimination under Title VII or the Rehabilitation Act.  �tc "Bellantoni 5611" \f o"�	Bellantoni v. Dalton, Secretary of the Navy, 01956113 (EEOC/OFO 1997)Bellantoni v. Dalton, Secretary of the Navy, 01956113 (EEOC/OFO 1997).



	h.	Marital Status.�XE "Dismissing Formal Complaint:Marital status"�  EEOC distinguishes between allegations of discrimination based on marital status or having to care for children, which are not covered under Title VII, and claims by female employees who are married or care for children alleging less favorable treatment than male counterparts who had child care responsibilities, which are covered by Title VII.  �tc "Benson 0427 " \f o"�	Benson v. Stone, Secretary of the Army, 05910427 (EEOC 1991)Benson v. Stone, Secretary of the Army, 05910427 (EEOC 1991); �tc "Duplantier" \f o"�	Duplantier v. Dalton, Secretary of the Navy, 05930398 (EEOC 1993)Duplantier v. Dalton, Secretary of the Navy, 05930398, at 2 (EEOC 1993).



	i.	Agency properly dismissed EEO complaint alleging discrimination on the basis of marital status and nepotism.  "Marital status discrimination and nepotism are not covered under Title VII.  Accordingly, the Commission finds that the agency correctly dismissed appellant's allegation ... ."  �tc "Hymon" \f o"�	Hymon v. Dalton, Secretary of the Navy, 01932651 (EEOC/OFO 1993)Hymon v. Dalton, Secretary of the Navy, 01932651 (EEOC/OFO 1993).



	j.	Complainant, the wife of a Naval officer, was not selected for promotion because his transfer was imminent and the selecting official wanted to look "long term."  The Commission held the agency properly dismissed the case for failure to state a claim.  Dupl�tc "Duplantier" \f o"�antier v. Dalton, Secretary of the Navy, 05930398, at 3-4 (EEOC 1993).



	k.	FOIA & Privacy Act.  �XE "Dismissing Formal Complaint:FOIA"��XE "Dismissing Formal Complaint:Privacy Act"��XE "Dismissing Formal Complaint:OWCP"��XE "FOIA"��XE "Privacy Act"�An agency refusal to release documents under a Freedom of Information Act (FOIA) request should be challenged under the FOIA process, not by filing an EEO complaint.  �tc "Kirk" \f o"�	Kirk v. Browner, Administrator, EPA, 05930122 (EEOC 1993)Kirk v. Browner, Administrator, EPA, 05930122 (EEOC 1993); �tc "Quinlan" \f o"�	Quinlan v. Dalton, Secretary of the Navy, 01934888 (EEOC/OFO 1994)Quinlan v. Dalton, Secretary of the Navy, 01934888, at 4 (EEOC/OFO 1994).  Complainant, who represented other employees in EEO cases, was not aggrieved when he alleged the agency "impeded his Freedom of Information Act and Privacy Act requests" because the agency's actions did not affect his capacity as an employee.  �tc "Gaines 950003" \f o"�	Gaines v. Dalton, Secretary of the Navy, 01950003 (EEOC 1995)Gaines v. Dalton, Secretary of the Navy, 01950003 (EEOC 1995).  Similarly, an employee who alleged her EEO rights were violated when the agency didn't provide information to her representative in response to his Privacy Act and FOIA requests, failed to state a claim.  �tc "Carter 0516" \f o"�	Carter v. Dalton, Secretary of the Navy, 01950516 (EEOC/OFO 1995)Carter v. Dalton, Secretary of the Navy, 01950516 (EEOC/OFO 1995).   EEO allegation properly dismissed where complainant alleged the agency violated the Privacy Act by responding to his Office of Workers Compensation (OWCP) claim with false information.  The Privacy Act provides an exclusive statutory framework for contesting the accuracy of records.  �tc "Bucci 0291" \f o"�	Bucci v. Cavazos, Secretary of Education, 05890291 (EEOC 1989)Bucci v. Cavazos, Secretary of Education, 05890291 (EEOC 1989); Quinl�tc "Quinlan" \f o"�an v. Dalton, Secretary of the Navy, 01934888, at 4-5 (EEOC/OFO 1994).



	(1)	However, complainant's mentioning the Privacy Act was just background information where she alleged racial discrimination and reprisal when management released her medical files to those who did not have a need to know.  �tc "Brown v. Dalton" \f o"�	Brown v. Dalton, Secretary of the Navy, 01941334 (EEOC/OFO 1994)Brown v. Dalton, Secretary of the Navy, 01941334, at 4 (EEOC/OFO 1994) (allegation 4).



	l.	 Federal Employees Compensation Act - the Office of Workers Compensation Program. Management's controverting an OWCP claim does not state�XE "Workers Comp"� a cause of action, at least where OWCP granted the claim anyway.  �tc "Visarraga 3333" \f o"�	Visarraga v. O'Keefe, Acting Secretary of the Navy, 01923333, IHS 3501-D7 (EEOC/OFO 1992)Visarraga v. O'Keefe, Acting Secretary of the Navy, 01923333, IHS 3501-D7 (EEOC/OFO 1992).  OFO subsequently held that it is an agency obligation to controvert an OWCP claim where there is a dispute as to the facts, that the agency's actions did not affect a term, condition, or privilege of employment, and thus complainant was not aggrieved.  �tc "Lewis 5440 " \f o"�	Lewis v. Dalton, Secretary of the Navy, 01945440 (EEOC/OFO 1995)Lewis v. Dalton, Secretary of the Navy, 01945440, at 3 (EEOC/OFO 1995).  Complainant was not aggrieved despite his claim:  that the OWCP coordinator “improperly processed his claim” by including her personal opinion about his claim in the claim file; and despite his claim that two supervisors lied when they disagreed with complainant’s version of events when they controverted his OWCP claim.  OWCP denied the claim.  �tc "Delalat 4087" \f o"�	Delalat v. Dalton, Secretary of the Navy, 01964087 (EEOC/OFO 1997)Delalat v. Dalton, Secretary of the Navy, 01964087 (EEOC/OFO 1997).  Agency properly dismissed allegation that agency provided false and misleading information to OWCP regarding her worker’s compensation claim - complainant’s “allegations represents a collateral attack on the processing of her workers’ compensation claim by the Department of Labor.”  �tc "Conley 2682" \f o"�	Conley v. Dalton, Secretary of the Navy, 01962682 (EEOC/OFO 1996)Conley v. Dalton, Secretary of the Navy, 01962682 (EEOC/OFO 1996), citing see �tc "Hall v. Rubin 5595 " \f o"�	Hall v. Rubin, Secretary of the Treasury, 01945595 (EEOC/OFO 1995)Hall v. Rubin, Secretary of the Treasury, 01945595 (EEOC/OFO 1995) (“controversion of an employee’s workers’ compensation claim does not affect a term, condition, or privilege of employment so as to render the employee aggrieved”).



(1)	However, the alleged failure to properly process an OWCP claim did state a cause of action.  Lewis �tc "Lewis 5440 " \f o"�v. Dalton, Secretary of the Navy, 01945440, at 3 (EEOC/OFO 1995).



	(2)	A claim is stated where complainant alleged that her supervisor violated her privacy rights by bringing her OWCP�XE "Workers Comp"� folder to a meeting with her and an agency physician.  Whether her supervisor had proper access to the file was a fact that should be determined on the merits.  �tc "Camon " \f o"�	Camon v. Kelso, Acting Secretary of the Navy, 01932533 (EEOC/OFO 1993)Camon v. Kelso, Acting Secretary of the Navy, 01932533 (EEOC/OFO 1993).  



	m.	Union Activities.  �XE "Dismissing Formal Complaint:Union Activities"�That an EEO complaint relates to union activities does not per se remove the EEO allegation from the scope of Title VII.  Cam�tc "Camon " \f o"�on v. Kelso, Acting Secretary of the Navy, 01932533, at 5 (EEOC/OFO 1993), citing, �tc "Jones 0331" \f o"�	Jones v. Runyon, Postmaster General, 05920331 (EEOC 1992)Jones v. Runyon, Postmaster General, 05920331 (EEOC 1992).



	(1)	Discriminatory application of the grievance process states an EEO claim.  Even where an agency decision in a third step grievance is partially favorable to complainant, if complainant couples her dissatisfaction with the result to a claim that the decision was affected by her race etc, the allegation states a claim.  Cam�tc "Camon " \f o"�on v. Kelso, Acting Secretary of the Navy, 01932533, at 5 (EEOC/OFO 1993), citing, �tc "Jones 0499" \f o"�	Jones v. Frank, Postmaster General, 05880499 (EEOC 1992)Jones v. Frank, Postmaster General, 05880499 (EEOC 1992), �tc "Lowery 0918" \f o"�	Lowery v. Frank, Postmaster General, 05890918 (EEOC 1989)Lowery v. Frank, Postmaster General, 05890918 (EEOC 1989).



	(2)	Alleging reprisal for being a union steward does not state under Title VII of the Civil Rights Act of 1964.  �tc "Cagle v. Dalton" \f o"�	Cagle v. Dalton, Secretary of the Navy, 01932040, IHS 3704-E10 (EEOC/OFO 1993), aff'd, 05930938, (EEOC 1994)Cagle v. Dalton, Secretary of the Navy, 01932040, IHS 3704-E10 (EEOC/OFO 1993), aff'd 05930938, at 4 n.2 (EEOC 1994).  Such an allegation should be filed as an unfair labor practice (ULP)�XE "Prohibited Personnel Practices"� charge.  Note that if complainant had alleged he was retaliated against as a union steward for protesting illegal discrimination, he would have stated an EEO claim.  The burden for making the specific allegation is on complainants.  C�tc "Cagle v. Dalton" \f o"�agle, 05930938, at 4 n.2.



(3)	Where a union's national president relieves a local vice president and steward of their duties and placed the union local in receivership, that the union attorney would no longer represent the steward in her EEO complaints against the agency does not render the steward "aggrieved" for purposes of filing an EEO complaint.  Also, the fact that when the union was in receivership, it dropped a class action grievance against management, did not render the steward "aggrieved."  �tc "Burton 3041" \f o"�	Burton v. Dalton, Secretary of the Navy, 01943041 (EEOC/OFO 1995)Burton v. Dalton, Secretary of the Navy, 01943041, at 4 (EEOC/OFO 1995) ("appellant has failed to allege that she suffered a loss or harm that was directly attributable to the actions of the agency").



	n.	Family Leave Act.  �XE "Dismissing Formal Complaint:Family Leave Act"��XE "Family Leave Act"�Alleging reprisal for taking family leave pursuant to the Family Leave Act does not state a claim under the Commission's EEO complaint process.  �tc "Bates v. Dalton" \f o"�	Bates v. Dalton, Secretary of the Navy, 01942346 (EEOC/OFO 1994)Bates v. Dalton, Secretary of the Navy, 01942346 (EEOC/OFO 1994), citing, see �tc "Smith 0355" \f o"�	Smith v. Runyon, Postmaster General, 05930355 (EEOC 1993)Smith v. Runyon, Postmaster General, 05930355 (EEOC 1993).



o.	Affirmative Action.�XE "Dismissing Formal Complaint:Affirmative Action"�  Complainant's allegation that agency failed to follow its own affirmative action plan does not state a claim.  �tc "Piper 2660" \f o"�	Piper v. Brady, Secretary of the Treasury, 01892660, IHS 2320-D14 (EEOC/ORA 1989)Piper v. Brady, Secretary of the Treasury, 01892660, IHS 2320-D14 (EEOC/ORA 1989).



p.	Implementation of Regulations.  Complainant alleged discrimination because division-wide directives and policies were not reviewed in a timely fashion.  OFO found this allegation failed to state a claim because complainant had "not alleged that he suffered any job related injury or loss because of the agency's failure to review these policies and duties."  �tc "Cox 0024" \f o"�	Cox v. Dalton, Secretary of the Navy, 01950024 (EEOC/OFO 1995)Cox v. Dalton, Secretary of the Navy, 01950024, at 3 (EEOC/OFO 1995).



�			6.	The Complainant is Not Aggrieved�tc "6.	The Complainant is Not Aggrieved" \l 3�.�XE "Dismissing Formal Complaint:Aggrieved, Not"�  While §1614.107 (which lists reasons for dismissing complaints) does not include "complainant is not aggrieved," section 1614.105 (which describes pre-complaint counseling) only applies to "aggrieved persons who believe they have been discriminated against."  Title VII prohibits discrimination "with respect to his compensation, terms, conditions, or privileges of employment ... ."  42 U.S.C. 2000e-2(a)(1).  To be "aggrieved" the agency action complained of must affect an employee's "terms, conditions, or privileges of employment.  "Inherent in the regulation's [1614] characterization of the employee as aggrieved is the requirement that there must be an allegation of some direct harm which affected a term, condition or privilege of the complainant's employment."  Jerni�tc "Jernigan" \f o"�gan v. Dalton, Secretary of the Navy, 01941740, at 3 (EEOC/OFO 1994), citing, F�tc "Fitzgerald v. Garrett" \f o"�itzgerald v. Garrett, Secretary of the Navy, 05910466 (EEOC 1991) (citing, �tc "Hammonds 0863" \f o"�	Hammonds v. Frank, Postmaster General, 05900863 (EEOC 1990)Hammonds v. Frank, Postmaster General, 05900863 (EEOC 1990) (interpreting 1613).)  "While the regulations do not define the term 'aggrieved employee', courts have interpreted it to mean an employee who has suffered personal loss or harm with respect to a term, condition or privilege of employment."  �tc "Napier v. Garrett" \f o"�	Napier v. Garrett, Secretary of the Navy, 01911200 (EEOC/OFO 1991)Napier v. Garrett, Secretary of the Navy, 01911200, at 2 (EEOC/OFO 1991), citing, see �tc "Trafficante" \f o"�	Trafficante v. Metropolitan Life Insurance Co., 409 U.S. 205 (1972)Trafficante v. Metropolitan Life Insurance Co., 409 U.S. 205 (1972).



	Practice Tip:�XE "Practice Tips:Analyzing Allegations"�	About analyzing allegations:  Personnel actions are easy, promotion, appraisal, detail, training.  However, with respect to all other allegations, the issue is whether the action complained of is sufficiently pervasive to as alter the "terms, condition, or privilege of employment" and creates "an abusive working environment."  The Supreme Court has stated that an employee is aggrieved only when some personal loss or harm has been suffered with respect to a term, condition, or privilege of employment.  Trafficante�tc "Trafficante" \f o"� v. Metropolitan Life Ins. Co., 409 U.S. 205 (1972).  Where discrimination is alleged and no personnel action is involved, assume the allegations are true and review the complaint to determine whether contested actions affect or alter the terms, conditions or privileges of employment.  Stated another way, does the allegation, if true, constitute an abusive working environment?  If the allegation does not, then complainant is not aggrieved, and the complaint should be dismissed, even if complainant is alleging s/he is being treated differently because of her/his race, color, sex, national origin, etc.  �tc "Meritor SCt" \f o"�	Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986)Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986); �tc "Henson v. City of Dundee " \f o"�	Henson v. City of Dundee, 692 F.2d 897 (11th Cir. 1982)Henson v. City of Dundee, 692 F.2d 897, 901 (11th Cir. 1982); �tc "Downes v. FAA" \f o"�	Downes v. FAA, 755 F.2d 288 (Fed. Cir. 1985)Downes v. FAA, 755 F.2d 288 (Fed. Cir. 1985) (isolated or trivial remarks of a sexual nature are not sufficient to create a hostile or abusive working environment).



a.	Dismissal of any complaint for failure to be aggrieved should begin with a thorough review of the Commission’s decision in Cobb�tc "Cobb 0077" \f o"� v. Rubin, Secretary of the Treasury, 05970077 (EEOC 1997).  Any brief to OFO arguing that such a dismissal should be sustained must contain frequent cites to Cobb.  OFO has had a very difficult time with, and a very pro-complainant understanding of, what “failure to state a claim” means.  Any number of decisions can be found where OFO’s “analysis” typically went:  race discrimination is prohibited by Title VII; harassment on the job violates Title VII; therefore the complainant has stated a claim and the agency’s dismissal of the complaint improperly reached the merits of the claim.  The Commission rejected this analysis in Cobb.  “Given the Commission’s long-standing policy and practice of considering the legal sufficiency of complainant’s allegations of harassment, the Commission finds that the previous [OFO] decision erred when it held that the appellant’s complaint stated a harassment claim without addressing whether the appellant’s allegations were sufficient to state a hostile or abusive working environment.”  Cobb�tc "Cobb 0077" \f o"� v. Rubin, Secretary of the Treasury, 05970077 (EEOC 1997) (emphasis added).  Nevertheless, given OFO’s history of ignoring this point, it remains to be seen to what extent it implements the Commission’s analysis in Cobb.



(1)	In Cobb the Commission acknowledged that it had stated in a previous case that, “The agency’s conclusion as to whether appellant’s complaint meets the Commissions’ definition of sex-based harassment goes to the merits of her allegation rather than whether she has stated a claim.  As long as she has alleged that she was harassed because of her sex, she states a claim under Title VII.”  �tc "Osborne 0111" \f o"�	Osborne v. Rubin, Dept. of the Treasury, 05960111 (EEOC 1996)Osborne v. Rubin, Dept. of the Treasury, 05960111 (EEOC 1996).  The Commission cautioned in Cobb, “[h]owever, the actual holding of the Osborne case is discerned by examining the specific complaint allegations which the Commission found to be sufficient to state a claim.”  And further stated, “There is no indication in ... Osborne ... that the Commission intended to overrule, without discussion, this longstanding policy and practice of determining whether a complainant’s harassment allegations were sufficient to state a hostile or abusive work environment claim.”  Cobb.



b.	Analysis of Hostile Environment Claim.  In Cobb the Commission described how harassment or hostile environment claims should be analyzed to determine if the complaint fails to state a claim.  ‘”[L]ike motions to dismiss for failure to state a claim under Rule 12(b)(6) of the Federal Rules of Civil Procedure, a complaint under 29 C.F.R. Part 1614 must be construed in the light most favorable to the complainant and its allegations must be taken as true.  Thus, all reasonable inferences that may be drawn from the complaint allegations must be made in favor of the complainant, although legal conclusions set forth in a complaint should not be given a presumption of truthfulness.”  The Commission noted “that harassment is actionable if it sufficiently severe or pervasive [so as] to alter the conditions of the complainant’s employment.”  Citing �tc "Harris v. Forklift SCt" \f o"�	Harris v. Forklift Systems, Inc., 510 U.S. 17 (1993)Harris v. Forklift Systems, Inc., 510 U.S. 17, 21 (1993), Meritor�tc "Meritor SCt" \f o"� Savings Bank v. Vinson, 477 U.S. 57, 67 (1986).  “The Court explained that an ‘objectively hostile or abusive work environment’ is created when ‘a reasonable person would find [it] hostile or abusive’ and  the complainant subjectively perceives it as such.”  Cobb�tc "Cobb 0077" \f o"�, quoting Harris, at 21-22.  The Commission provided further guidance on determining whether alleged harassment was sufficiently severe or pervasive to alter the conditions of ... employment:  ...  When a workplace is permeated with discriminatory intimidation, ridicule, and insult that is sufficiently severe or pervasive to alter the conditions of the victim’s employment and create an abusive working environment, Title VII is violated.”  Cobb, quoting, �tc "Rideout 3866" \f o"�	Rideout v. West, Secretary of the Army, 01933866 (EEOC 1995)Rideout v. West, Secretary of the Army, 01933866 (EEOC 1995), citing, Harris, 510 U.S. at 21.  “Thus, a claim or harassment ... should not be dismissed for failure to state a claim where the complainant has made factual allegations which, when construed in the light most favorable to the complainant, i.e., when considered together and treated as true, are sufficient to state a claim: either (1) a claim of disparate treatment regarding hiring, termination, compensation or any other specific term, condition, or privilege of employment; or (2) a hostile or abusive work environment claim. ....  [I]n order to state a hostile or abusive work environment claim, a complainant must alleged (sic) facts which, if proven true, would indicate that the complainant may have been subjected to harassment that was sufficiently severe or pervasive to alter the conditions of his or her employment.”  Cobb�tc "Cobb 0077" \f o"�.



(1)	In its analysis the Commission specifically noted that it had “repeatedly found that allegations of a few isolated incidents of alleged harassment usually are not sufficient to state a harassment claim.”  Cobb, citing �tc "Phillips v. Brown 0030" \f o"�	Phillips v. Brown, Secretary of Veterans Affairs, 05960030 (EEOC 1996)Phillips v. Brown, Secretary of Veterans Affairs, 05960030 (EEOC 1996) (allegations that a supervisor had “verbally attacked” complainant on one occasion, attempted to charge him with AWOL, and disagreed with complainant’s entries on the sign-in log failed to state a claim); �tc "Banks 0481" \f o"�	Banks v. Shala, Secretary of HHS, 05940481 (EEOC 1995)Banks v. Shala, Secretary of HHS, 05940481 (EEOC 1995).



(2)	The Commission also specifically noted that “remarks or comments unaccompanied by a concrete agency action usually are not a direct and personal deprivation sufficient to render an individual aggrieved for purposes of Title VII.”  Cobb�tc "Cobb 0077" \f o"�, citing, �tc "Backo 0227" \f o"�	Backo v. Runyon, Postmaster General, 05960227 (EEOC 1996)Backo v. Runyon, Postmaster General, 05960227 (EEOC 1996); �tc "Henry v. Runyo 0695" \f o"�	Henry v. Runyon, Postmaster General, 05940695 (EEOC 1995)Henry v. Runyon, Postmaster General, 05940695 (EEOC 1995) (supervisor asked complainant about complainant’s requested schedule change on one occasion).



	c.	Harassment or Comments Deemed Offensive.�XE "Dismissing Formal Complaint:Harassment Complaints"��XE "Harassment:Complaints"�  When a supervisor embarks upon a course of conduct calculated to demean an employee before her coworkers because of her sex, such a course of conduct necessarily will alter an employee's conditions of employment, which violates Title VII.  �tc "Fallin" \f o"�	Fallin v. Garrett, Secretary of the Navy, 01920645, IHS 3270-D8 (EEOC/OFO 1992), rev'd on other grounds, 05920580, IHS 3452-E8 (EEOC 1992)Fallin v. Garrett, Secretary of the Navy, 01920645, IHS 3270-D8, at 2 (EEOC/OFO 1992), rev'd on other grounds, 05920580, IHS 3452-E8 (EEOC 1992), citing, �tc "Compston" \f o"�	Compston v. Bordon, Inc., 424 F.Supp. 157 (S.D.  Oh. 1976)Compston v. Bordon, Inc., 424 F.Supp. 157, 160 (S.D.  Oh. 1976).  While complaint alleging harassment states a claim "if the harassment is generally ongoing and continuous ... a few isolated incidents are insufficient to show harassment."  �tc "Saunders v. Dalton" \f o"�	Saunders v. Dalton, Secretary of the Navy, 01932669 (EEOC/OFO 1993)Saunders v. Dalton, Secretary of the Navy, 01932669, at 3 (EEOC/OFO 1993) (emphasis added), citing, see �tc "Hicks v. Gates" \f o"�	Hicks v. Gates Rubber Co., 833 F.2d 1406 (10th Cir. 1987)Hicks v. Gates Rubber Co., 833 F.2d 1406, 1412-13 (10th Cir. 1987).



(1)	EEOC determined Cobb was not aggrieved when, at a meeting between management and union leaders when complainant was not present, an agency official referred to Cobb as a trouble maker, stated he was a bad union president, and indicated that Cobb’s medical problems would preclude his return to the police unit - the comments were unaccompanied by a concrete agency action.  Cobb.



(2)	Complainant was not aggrieved when his first level supervisor asked him if he wanted “to bet next week is your last week” and on another occasion the supervisor used profanity when referring to complainant’s national origin.  The first item did not state a claim as the remark was not accompanied by any concrete action and the one instance of a racial slur was insufficient to state a claim.  �tc "Cardenas 3194" \f o"�	Cardenas v. Dalton, Secretary of the Navy, 01963194 (EEOC/OFO 1997)Cardenas v. Dalton, Secretary of the Navy, 01963194 (EEOC/OFO 1997).



(3)	Complainant was not aggrieved when she complained that a male employee was sexually harassing other female employees, where none of the allegations involved complainant's relationship with the alleged harasser, and she did not allege the harassing actions were taken in order to create or maintain a hostile work place environment for her.  �tc "Henry 2450 " \f o"�	Henry v. Dalton, Secretary of the Navy, 01942450 (EEOC/OFO 1994)Henry v. Dalton, Secretary of the Navy, 01942450, IHS 4182-B5, at 7-8 (EEOC/OFO 1994).



(4)	Complainant was not aggrieved when one day she was the "only clerk to be constantly 'put down' verbally" by her supervisor.  OFO sustained the dismissal on the grounds the allegation only involved an isolated incident.  Johnson �tc "Johnson 3628" \f o"�v. Dalton, Secretary of the Navy, 01943628, at 4 (EEOC/OFO 1995), citing, see �tc "Simon 0866" \f o"�	Simon v. Frank, Postmaster General, 05900866, IHS 2788-B6 (EEOC 1990)Simon v. Frank, Postmaster General, 05900866, IHS 2788-B6 (EEOC 1990) (a remark or comment, unaccompanied by concrete action is not a direct and personal deprivation sufficient to render an individual aggrieved).



(3)	Complainant not aggrieved when a supervisor told a second employee during a job interview that complainant had filed an EEO complaint.  "Based on the foregoing, we find that appellant fails to provide evidence that she sustained harm affecting a term, condition, or privilege of her employ-

ment ... ."  �tc "Kapp 5634" \f o"�	Kapp v. Dalton, Secretary of the Navy, 01945634 (EEOC/OFO 1995)Kapp v. Dalton, Secretary of the Navy, 01945634, at 2 (EEOC/OFO 1995), citing, Simon�tc "Simon 0866" \f o"� v. Frank, Postmaster General, 05900866, IHS 2788-B6 (EEOC 1990).



(4)	Complainant was not aggrieved when supervisor sent e-mail to EEO counselor suggesting that much of the "difficulty with [Egyptian Complainant] is that he really doesn't understand English."  Complainant alleged that the comment was demeaning, meant to degrade, discredit and ridicule him; it was made in connection with his performance; and the comment demonstrated the mentality and attitude of his supervisor towards employees with a foreign national origin.  OFO found that comment did not constitute a "concrete effect."    �tc "Kaleda 0932" \f o"�	Kaleda v. Pena, Secretary of Transportation, 01944517 (EEOC/OFO 1995)Kaleda v. Pena, Secretary of Transportation, 01944517 (EEOC/OFO 1995). 



(5)	Complainant not aggrieved when her supervisor grabbed her by her jacket lapels, touching her breasts as he did so, and asked her why she went to the EEO office.  There was no evidence she suffered any harm, "[f]urthermore, harassment must generally be ongoing and continuous in order to constitute unlawful discrimination; a few isolated incidents are generally not sufficient to show harassment."  �tc "Reitemeyer 4932" \f o"�	Reitemeyer v. Dalton, Secretary of the Navy, 01944932 (EEOC/OFO 1995)Reitemeyer v. Dalton, Secretary of the Navy, 01944932, at 2 (EEOC/OFO 1995), citing, see Hicks�tc "Hicks v. Gates" \f o"� v. Gates Rubber Co., 833 F.2d 1406, 1412-13 (10th Cir. 1987).



(6)	EEOC sustained dismissal of complaint alleging supervisor moved his desk so he did not have to look at complainant; looked at complainant in a "loathful way" (allegedly described by Hawaiians as a "stink look"); which signified resentment by the supervisor.  �tc "Stowe" \f o"�	Stowe v. Dalton, Secretary of the Navy, 05940561 (EEOC 1994)Stowe v. Dalton, Secretary of the Navy, 05940561 (EEOC 1994).



(7)	Complainant not aggrieved, when during a two week period:  his supervisor responded in an angry fashion when complainant inquired about overtime assignments; his supervisor told him to straighten his ass up and get back to work; he overheard his supervisor ridiculing him before two other supervisors; and his supervisor used an angry tone telling him to get back to work after a break.  �tc "Schenck 5504" \f o"�	Schenck v. Dalton, Secretary of the Navy, 01945504, IHS 4382-D10 (EEOC/OFO 1995)Schenck v. Dalton, Secretary of the Navy, 01945504, IHS 4382-D10 (EEOC/OFO 1995).



			(8)	Agency properly rejected harassment complaint for failure to state a claim, where complainant alleged a supervisor:  (1) commented that he was "really on the rag today" (not clear if "he" was complainant or the supervisor); (2) threatened complainant by stating he, the supervisor, had fired three employees and could "get rid" of complainant; and, (3) walked towards complainant in a physically threatening manner.  Saun�tc "Saunders v. Dalton" \f o"�ders v. Dalton, Secretary of the Navy, 01932669 (EEOC/OFO 1993).  Complainant not aggrieved where her supervisor asked her why she was smiling; she replied asking if her smiling bothered him, he responded in the negative and that he wanted her to be happy; she hoped he was happy too; and then the supervisor began cursing saying he was tired of walking on eggshells around her and that he wanted her out of his office.  Because this incident was not accompanied by incidents of a similar nature, it did not raised to the level of "harassment sufficiently pervasive so as to alter the conditions of employment and create an abusive working environment."  �tc "Collins" \f o"�	Collins v. Dalton, Secretary of the Navy, 01942284 (EEOC/OFO 1995)Collins v. Dalton, Secretary of the Navy, 01942284, 3, 4 (EEOC/OFO 1995), quoting �tc "Samson 1005" \f o"�	Samson v. Rice, Secretary of the Air Force, 05891005, IHS 2554-E11 (EEOC 1990)Samson v. Rice, Secretary of the Air Force, 05891005, IHS 2554-E11 (EEOC 1990) (quoting from Henson�tc "Henson v. City of Dundee " \f o"� v. City of Dundee, 692 F.2d 897, 901 (11th Cir. 1982)).



		(9)	Agency properly rejected harassment complaint for failure to state a claim, where complainant alleged:  (1) he was required to carry a hall pass on those occasions when he left his assigned work space to conduct personal business; (2) a military member, in the presence of a junior military member, stated, "I have 18 year olds with more common sense than you," "we are going to simplify this form so that even you can understand it," "you deserve to be fired"; and, the same month, some of complainant's personal pictures were thrown away and he was told, "I threw these old worthless antiques out -- they are just like you."  B�tc "Brown v. Dalton" \f o"�rown v. Dalton, Secretary of the Navy, 01933453 (EEOC/OFO 1993), citing, Simon�tc "Simon 0866" \f o"� v. Frank, Postmaster General, 05900866, IHS 2788-B6 (EEOC 1990) (an isolated remark or comment, unaccompanied by a concrete action, is not a direct a personal deprivation sufficient to render an individual aggrieved).



	(10)	Complainant was not aggrieved when he:  refused to evaluate a contractors performance as unsatisfactory and allegedly was deemed disloyal by his second level supervisor; and, he alleged his first level supervisor demoralized him and broke is spirit in the presence of coworkers by telling complainant a letter complainant wrote was unacceptable.  The alleged conduct does not show that he "was subjected to harassment ... sufficiently pervasive so as to alter the conditions of employment and crate an abusive working environment ... ."  �tc "Plakotos" \f o"�	Plakotos v. Dalton, Secretary of the Navy, 01941316 (EEOC/OFO 1994)Plakotos v. Dalton, Secretary of the Navy, 01941316, at 3 (EEOC/OFO 1994), citing, Samson�tc "Samson 1005" \f o"� v. Rice, Secretary of the Air Force, 05891005, IHS 2554-E11 (EEOC 1990), quoting, Henson�tc "Henson v. City of Dundee " \f o"� v. City of Dundee, 692 F.2d 897, 901 (11th Cir. 1982).



		(11)	Someone sent a sexually offensive note to an employee.  Complainant's name was on the note as the sender.  Management investigated the incident and questioned complainant, who denied sending the note and stated someone else put his name on the note.  After questioning complainant the agency continued to investigate.  No action was taken against complainant.  Agency properly dismissed his complaint that he was prevented from clearing his name.  �tc "Barron v. O'Keefe" \f o"�	Barron v. O'Keefe, Acting Secretary of the Navy, 01923252 (EEOC/OFO 1992)Barron v. O'Keefe, Acting Secretary of the Navy, 01923252 (EEOC/OFO 1992).



		(12)	Complainant was not aggrieved when he was instructed to keep a log of his activities on the swing shift, complainant objected, and the supervisor immediately rescinded the request.  �tc "Walker v. Dalton" \f o"�	Walker v. Dalton, Secretary of the Navy, 01934354 (EEOC/OFO 1994)Walker v. Dalton, Secretary of the Navy, 01934354 (EEOC/OFO 1994).  That the complaint also included a demand for compensatory damages did not convert the complaint into a valid claim.  The specific relief requested is irrelevant to whether a claim is stated.  Wa�tc "Walker v. Dalton" \f o"�lker, at 4, citing, see �tc "Czecha v. Mosbacher" \f o"�	Czecha v. Mosbacher, Secretary of Commerce, 05890929 (EEOC 1989)Czecha v. Mosbacher, Secretary of Commerce, 05890929 (EEOC 1989).



(13)	Complainant alleged retaliation when her supervisor yelled at her in the presence of her co-workers because she had left the work area without permission and put her package on a coworker’s desk.  OFO sustained the dismissal because “a remark or comment, unaccompanied by concrete action, is not a direct and personal deprivation sufficient to render an individual aggrieve.”  �tc "Jackson 4926" \f o"�	Jackson v. Dalton, Secretary of the Navy, 01954926 (EEOC/OFO 1996)Jackson v. Dalton, Secretary of the Navy, 01954926, at 3 (EEOC/OFO 1996), citing see Henry�tc "Henry v. Runyo 0695" \f o"� v. Runyon, Postmaster General, 05940695 (EEOC 1995).

�XE "Affirmative action"�

				b.	Settlement of Other EEO Complaints.�XE "Dismissing Formal Complaint"��XE "Settlements:Complaints about settling with others"�  Agencies may dismiss EEO complaints which allege discrimination over the settlement of another employee's EEO complaint.  The only exception is if complainant submits evidence that the settlement agreement was made in bad faith.  �tc "Geisler" \f o"�	Geisler v. Garrett, Secretary of the Navy, 01920975 (EEOC/OFO 1992)Geisler v. Garrett, Secretary of the Navy, 01920975 (EEOC/OFO 1992); �tc "Offut 2680" \f o"�	Offut v. Frank, Postmaster General, 01912680, IHS 3073-E12 (EEOC/OFO 1991)Offut v. Frank, Postmaster General, 01912680, IHS 3073-E12 (EEOC/OFO 1991); �tc "Faison 0956" \f o"�	Faison v. Garrett, Secretary of the Navy, 05900956 (EEOC 1990)Faison v. Garrett, Secretary of the Navy, 05900956 (EEOC 1990) (complaint properly rejected where black employee alleged discrimination over creation of a new position and placement of a white employee pursuant to an EEO settlement); �tc "Davis v. Garrett" \f o"�	Davis v. Garrett, Secretary of the Navy, 01921024 (EEOC/OFO 1992)Davis v. Garrett, Secretary of the Navy, 01921024 (EEOC/OFO 1992) (white employee failed to state a claim when he was unable to compete for a position created and filled as a result of a settlement in a complaint filed by a black employee).  Note, in an action against the state of Louisiana, a promotion made pursuant to a consent decree was merely considered a legitimate nondiscriminatory reason for the selection.  �tc "Marcantel" \f o"�	Marcantel v. Louisiana, 37 F.3d 197 (5th Cir. 1994)Marcantel v. Louisiana, 37 F.3d 197 (5th Cir. 1994).



			c.	Counseling by Supervisor.  If a supervisor took no notes of the counseling, the complainant is not aggrieved and an EEO complaint over the counseling may be dismissed.  However, if the supervisor took notes of the counseling and maintained a record of the counseling, then the employee could be aggrieved and dismissal of an EEO complaint would be improper.  �tc "Arndt" \f o"�	Arndt v. Kelso, Acting Secretary of the Navy, 01930737 (EEOC/OFO 1993)Arndt v. Kelso, Acting Secretary of the Navy, 01930737, at 2 (EEOC/OFO 1993).  Even where the supervisor kept his memo of the counseling in a locked cabinet in his office and did not put a copy in complainant’s personnel file, complainant was aggrieved - “the memo, no matter how informal, constitutes a record of the counseling session.”  Fair�tc "Fair 1886" \f o"� v. Dalton, Secretary of the Navy, 01961886 (EEOC/OFO 1996).  Note that OFO’s holding here is inconsistent with the line of cases holding that a properly worded letter of caution is not actionable, see page .



	d.	Agency properly dismissed complaint for failure to state a claim where employee alleged discrimination because his supervisor pointed out deficiencies in the employee's work.  Because the conversation was not considered to be a verbal counseling, no written record was kept of the meeting, and no disciplinary action was initiated, the Commission found there was no injury in fact and thus complainant was not an aggrieved employee.  �tc "Toussaint" \f o"�	Toussaint v. Dalton, Secretary of the Navy, 01934601 (EEOC/OFO 1993)Toussaint v. Dalton, Secretary of the Navy, 01934601, at 3 (EEOC/OFO 1993).	



				e.	A supervisor asking an employee about the employee's whereabouts during work time does not constitute an injury to the employee.  Agency properly dismissed complaint.  �tc "Jones v. Kelso" \f o"�	Jones v. Kelso, Acting Secretary of the Navy, 01932886 (EEOC/OFO 1993)Jones v. Kelso, Acting Secretary of the Navy, 01932886 (EEOC/OFO 1993).



f.	The supervisor got adverse feedback from customers that complainant and her coworkers were attempting to perform duties they were not qualified for and above their level of responsibility.  The supervisor counseled complainant who alleged he defamed her and "proceeded to harass her by accusing her of insubordination, making her feel worthless ... [and] manufactured charges against her so he could ... threaten to 'send her home, put her on the beach, or eventually fire her.' ... [And] she was denied a representative of her choice during the meeting."  Complainant further alleged that as a result of the conversation she now has to work in an environment of mistrust and hostility.  OFO found she was not aggrieved, because the supervisor's comments were not accompanied by any concrete action.  �tc "Nunamaker" \f o"�	Nunamaker v. Dalton, Secretary of the Navy, 01951229 (EEOC/OFO 1995)Nunamaker v. Dalton, Secretary of the Navy, 01951229, at 1-2 (EEOC/OFO 1995).



		g.	Letter of Caution.�XE "Dismissing Formal Complaint:Letter of Caution"��XE "Letter of Caution"�  EEOC has issued seeming inconsistent rulings on whether an employee is aggrieved sufficiently by a letter of caution (LOC) to sustain an EEO complaint - ordinarily a LOC is actionable but with enough disclaimers in the letter, the EEOC may hold it is not actionable.



(1)	Cases Holding LOC’s Are Actionable.  Just because a LOC is not an "adverse actions" is not a reason for dismissing a complaint for failure to state a cause of action.  �tc "Knight v. Garrett" \f o"�	Knight v. Garrett, Secretary of Navy, 01920724 (EEOC/OFO 1992), aff'd, 05920641 (EEOC 1992)Knight v. Garrett, Secretary of Navy, 01920724, at 3 (EEOC/OFO 1992) aff'd, 05920641 (EEOC 1992); �tc "Lewis v. Kelso 2090" \f o"�	Lewis v. Kelso, Acting Secretary of the Navy, 01932090 (EEOC/OFO 1993)Lewis v. Kelso, Acting Secretary of the Navy, 01932090, at 3-4 (EEOC/OFO 1993) (Cited Kni�tc "Knight v. Garrett" \f o"�ght for the proposition that LOC actionable because the letter was maintained in agency records, stated it could be relied on in future actions, and that if its terms regarding absence from work could result in AWOL and discipline.  Visarraga was distinguished on the basis the LOC was a proposal to take an action in the future.)



(2)	Cases Holding LOC’s Are Not Actionable.  The LOC warned complainant that if complainant committed similar actions in the future he would be disciplined.  OFO sustained the agency’s dismissal because the agency had not made a final decision concerning the proposed disciplinary action.   �tc "Visarraga 2825" \f o"�	Visarraga v. Garrett, Secretary of the Navy, 01912825 (EEOC/OFO 1991)Visarraga v. Garrett, Secretary of the Navy, 01912825, at 2 (EEOC/OFO 1991).  Complainant received a LOC for disrespectful conduct towards supervisory personnel.  The LOC stated:



A copy of this letter will be retained by me for a period not to exceed one year.  This letter is temporary in nature and will not be filed in your Official Personnel Folder.  Further, the action which prompted this letter does not constitute a prior offense in accordance with [agency instructions] should further disciplinary action be deemed necessary.



OFO sustained the agency’s dismissal.  “[T]he LOC clearly states that the LOC is temporary and will be destroyed within one year.  Also, the LOC indicates that it will not be used in future disciplinary action; thereby, not making appellant an aggrieved person under out regulations.”  �tc "Ransom 1791" \f o"�	Ransom v. Dalton, Secretary of the Navy, 01961791 (EEOC/OFO 1997)Ransom v. Dalton, Secretary of the Navy, 01961791 (EEOC/OFO 1997), citing see �tc "Stabler 1516" \f o"�	Stabler v. Garrett, Secretary of the Navy, 01911516 (EEOC/OFO 1991)Stabler v. Garrett, Secretary of the Navy, 01911516 (EEOC/OFO 1991).  Note that OFO EEOC did not fully appreciate the import of the disclaimer in the LOC.  While the LOC would not count as a prior disciplinary offense should discipline be imposed in the future, that does not mean the LOC could not be considered at all.  If complainant committed the same or similar offense in the future the LOC could be used in assessing the penalty on the basis that complainant had been previously warned about his conduct.  �tc "Douglas v. VA M.S.P.R." \f o"�	Douglas v. Veterans Affairs,  5 M.S.P.R. 280 (1981)Douglas v. Veterans Affairs,  5 M.S.P.R. 280 (1981).



h.	Referral to Employee Assistance Program (EAP) or Offer of Psychiatric Exam.�XE "Dismissing Formal Complaint:Employee Assistance Program"�  Employee was not aggrieved when his supervisor directed him to go the EAP despite complainant's allegation that the referral was intended to damage his reputation.  Referral to EAP was not an adverse action as it did not cause complainant to suffer a loss or harm to a term, condition, or privilege of his employment.  �tc "Kelada 0932" \f o"�	Kelada v. Dalton, Secretary of the Navy, 01940932 (EEOC/)F) 1994)Kelada v. Dalton, Secretary of the Navy, 01940932 (EEOC/OFO) 1994).  Employee was not aggrieved when her supervisor sent her a letter noting her “unusual behavior” and offered her a psychiatric examination despite her contention that the letter constituted harassment.  �tc "Mason 4603" \f o"�	Mason v. Dalton, Secretary of the Navy, 01964603 (EEOC/OFO 1997)Mason v. Dalton, Secretary of the Navy, 01964603, at 2 (EEOC/OFO 1997).

i.	Letter of Sickleave Requirement.�XE "Dismissing Formal Complaint:Sickleave"�  Agency improperly dismissed complaint over issuance of a letter requiring complainant to have a doctor's excuse for future sick leave.  The letter altered his conditions of employment.  OFO also rejected the argument that the letter was a preliminary step to a personnel action.  �tc "Truesdale" \f o"�	Truesdale v. Kelso, Acting Secretary of the Navy, 01930959 (EEOC/OFO 1993)Truesdale v. Kelso, Acting Secretary of the Navy, 01930959 (EEOC/OFO 1993); but see, �tc "Merchant 2833" \f o"�	Merchant v. Dalton, Secretary of the Navy, 01952833 (EEOC/OFO 1995)Merchant v. Dalton, Secretary of the Navy, 01952833 (EEOC/OFO 1995) (Letter of Requirement warning that failure to comply "may result in disciplinary action" did not constitute an actionable hostile working environment where there was no allegation of disciplinary action against him or that the letter was placed in the employee's official personnel record and there was no pattern of harassment).



j.	Other Correspondence.  



(1)	Letter of Instruction.  Letter of instruction noting employee had given careless, incomplete, and frivolous review to a suggestion under the Beneficial Suggestion Program, and ordering employee to complete the assignment by a date certain did not aggrieve employee.  No claim the letter was put in the employees Official Personnel Folder, no action was taken against him, and no pattern of harassment.  Merchant�tc "Merchant 2833" \f o"� v. Dalton, Secretary of the Navy, 01952833 (EEOC/OFO 1995).



(2)	Congressional Correspondence.  Complainant was aggrieved when her commanding officer, in a reply to a congressional inquiry, "implied that she made a false witness statement" in an EEO investigation.  OFO found the reply affected a term or condition of employment because, "Title VII affords all employees the right to work in an environment free from retaliatory intimidation.  ...  [The CO's] allegation state a claim ... because of the potential that retaliatory harassment may constrain other employees who desire to pursue EEO remedies."  �tc "Brown 01942036 " \f o"�	Brown v. Dalton, Secretary of the Navy, 01942036 (EEOC/OFO 1994)Brown v. Dalton, Secretary of the Navy, 01942036, at 1, 2 (EEOC/OFO 1994), quoting, �tc "Charbonneau 0504" \f o"�	Charbonneau v. Runyon, Postmaster General, 05930504 (EEOC 1993)Charbonneau v. Runyon, Postmaster General, 05930504 (EEOC 1993).



	k.	Annual Appraisal & Interim Appraisals.�XE "Appraisal"��XE "Dismissing Formal Complaint:Annual Appraisal"�  A "fully successful" appraisal rating is actionable.  �tc "Francois" \f o"�	Francois v. Garrett, Secretary of the Navy, 01911097 (EEOC/OFO 1991)Francois v. Garrett, Secretary of the Navy, 01911097 (EEOC/OFO 1991).  Anything less than the top rating is actionable.



		(1)	But, an unofficial "interim" rating of “unsatisfactory” is not actionable where the final performance rating was "Exceeds Fully Successful."  See, �tc "Rampersand 2867 " \f o"�	Rampersand v. Widnall, Secretary of the Air Force, 01932867 (EEOC/OFO 1994)Rampersand v. Widnall, Secretary of the Air Force, 01932867 (EEOC/OFO 1994).



		(2)	Agency properly dismissed complaint were employee was alleging discrimination because his supervisor kept a copy of the employee's appraisal in the supervisor's office.  �tc "Bautista" \f o"�	Bautista v. Garrett, Secretary of the Navy, 01910430 (EEOC/OFO 1991)Bautista v. Garrett, Secretary of the Navy, 01910430 (EEOC/OFO 1991).



	(3)	Mid-year Performance Appraisals & Performance Improvement Plans.  See proposal to take an action at page .



				l.	Leave.  Agency properly dismissed complaint where complainant requested two weeks leave, the first supervisor approved the leave, the second level supervisor concurred conditioned on complainant having an adequate leave balance, and complainant took the two weeks leave.  The second level supervisor's "condition" did not render complainant aggrieved.  �tc "Knight v. Dalton" \f o"�	Knight v. Dalton, Secretary of the Navy, 05930312 (EEOC 1993)Knight v. Dalton, Secretary of the Navy, 05930312 (EEOC 1993).



	m.	Refusal to provide complainant a copy of notes from a meeting he did not attend, failed to state a cause of action.  �tc "Owens v. Dalton" \f o"�	Owens v. Dalton, Secretary of the Navy, 01934329 (EEOC/OFO 1994)Owens v. Dalton, Secretary of the Navy, 01934329, at 4 (EEOC/OFO 1994).



				n.	Agency properly dismissed complaint alleging retaliation because her computer was audited allegedly to find information concerning an earlier EEO complaint or to find information to use against her in the future.  Speculation as to future harm does not establish that complainant suffered a personal loss or harm.  �tc "MacDonald v. Dalton" \f o"�	MacDonald v. Dalton, Secretary of the Navy, 01932906 (EEOC/OFO 1993)MacDonald v. Dalton, Secretary of the Navy, 01932906 (EEOC/OFO 1993), citing, see F�tc "Fitzgerald v. Garrett" \f o"�itzgerald v. Garrett, Secretary of the Navy, 05910466 (EEOC 1991), Hammonds �tc "Hammonds 0863" \f o"�v. Frank, Postmaster General, 05900863 (EEOC 1990).



	o.	Promotion Opportunities.�XE "Dismissing Formal Complaint:Promotion Opportunities"��XE "Promotions"�  A claim that a realignment of the employee's organization "was conducted to 'refuse him the maximum opportunity to enhance his skills and perform at a higher level,'" fails to state a claim.  "Appellant has alleged no personal loss or harm to the terms, conditions, and privileges of his employment as a result of the organizational change. ...  [A]pellant's complaint concerns speculative and possible future harm."  �tc "Spencer v. Dalton" \f o"�	Spencer v. Dalton, Secretary of the Navy, 01942408 (EEOC/OFO 1994)Spencer v. Dalton, Secretary of the Navy, 01942408 (EEOC/OFO 1994).  Similarly, an offer to another employee to make him a supervisor after a reorganization in order to prevent his leaving the activity, where the employee turned down the offer, and the reorganization never took place, did not cause complainant, to be aggrieved when he was not given a similar offer.  Plakotos�tc "Plakotos" \f o"� v. Dalton, Secretary of the Navy, 01941316, at 4 (EEOC/OFO 1994).



	(1)	Where complainant was outside the area of consideration of a posted vacancy announcement and did not submit an application, he failed to state a claim.  Under such circumstances, complainant was also precluded from maintaining an action as a deterred applicant.  �tc "Gaines 0345" \f o"�	Gaines v. Dalton, Secretary of the Navy, 01934741 (EEOC/OFO 1993), aff'd 05940345 (EEOC 1994)Gaines v. Dalton, Secretary of the Navy, 01934741 (EEOC/OFO 1993), aff'd, 05940345 (EEOC 1994). 



		(2)	Black WG employee not aggrieved because a non-black WL was transferred into unit to take a worker-leader position.  Black employee alleged this was done to keep him from being selected for a WS position which would become vacant when the foreman retired sometime in the future.  At the time of the complaint and appeal, no WS vacancies existed.  �tc "Mitchell v. Dalton" \f o"�	Mitchell v. Dalton, Secretary of the Navy, 01941391 (EEOC/OFO 1994)Mitchell v. Dalton, Secretary of the Navy, 01941391 (EEOC/OFO 1994).   



			(3)	Management's "failure" to issue selection certificates and thereby deprive employees of an opportunity to advance does not state a cause of action.  �tc "Lopez v. Garrett" \f o"�	Lopez v. Garrett, Secretary of the Navy, 05910801 (EEOC 1991)Lopez v. Garrett, Secretary of the Navy, 05910801, at 3 (EEOC 1991).  But see, �tc "Schumacher 0319" \f o"�	Schumacher v. Dalton, Secretary of the Navy, 01940319 (EEOC/OFO 1994)Schumacher v. Dalton, Secretary of the Navy, 01940319, at 4 (EEOC/OFO 1994) (Complainant was not selected in June in a competitive action when no interviews were conducted.  Complainant initiated counseling.  The agency agreed to cancel the selection because it had promised (who it had promised was unclear) to conduct interviews.  A new selecting official conducted interviews and selected Complainant in July.  She turned down the job, based on her past experience with the office claiming she had been sexually harassed there.  The agency dismissed the complaint on the basis because she was not aggrieved and her subsequent selection made the case moot.  OFO reversed on the basis that if she prevailed, complainant would gain a month of back pay and benefits.)  



					(4)	Agency properly dismissed allegation where GS-13 was complaining he had not been selected for a GM-15 position.  The Commission sustained the agency's rational that as a GS-13, complainant was not eligible for promotion.  �tc "Teti" \f o"�	Teti v. Garrett, Secretary of the Navy, 01912922 (EEOC/OFO 1991)Teti v. Garrett, Secretary of the Navy, 01912922, at 2 (EEOC/OFO 1991); Elshin�tc "Elshinnawy" \f o"�nawy v. Garrett, Secretary of the Navy, 01910982 (EEOC/OFO 1991) (agency properly rejected complaint where GS-12 was ineligible for GS-14 and GM-15 positions).



					(5)	Complainant filed complaint against Women's Executive Leadership Program on the basis that it excluded males.  Counselor provided materials establishing the program was open to males and provided complainant an application.  Complainant never applied.  Commission held the agency properly rejected the complaint as complainant had not suffered a personal harm or loss.  �tc "Fuester" \f o"�	Fuester v. OPM, 05910751 (EEOC 1992)Fuester v. OPM, 05910751 (EEOC 1992).



(6)	Complainant was not aggrieved where he had not identified any promotions he had applied for or was denied, and the agency provided evidence complainant had not applied for a promotion in two years.  Cox �tc "Cox 0024" \f o"�v. Dalton, Secretary of the Navy, 01950024, at 3 (EEOC/OFO 1995) (issue c).



				p.	Noncompetitive Promotions.  Agency improperly dismissed allegation where GS-13 was complaining he had not been selected for a GS-14 position which was filled non-competitively.  Te�tc "Teti" \f o"�ti v. Garrett, Secretary of the Navy, 01912922, at 2 (EEOC/OFO 1991).  Agency improperly dismissed allegation where WG-8 complained a WG-11 vacancy was filled through reassignment instead of promoting him to the position.  OFO stated that the agency's explanation that appellant was not eligible for reassignment to the WG-11 level went to the merits of the complaint.  �tc "Doster" \f o"�	Doster v. Dalton, Secretary of the Navy, 01945665 (EEOC/OFO 1995)Doster v. Dalton, Secretary of the Navy, 01945665 (EEOC/OFO 1995) (Note:  If the agency had provided evidence that Doster was not eligible for promotion to the WG-11, the dismissal should have been sustained).



(1)	Complainant was not considered for a noncompetitive promotion when another person was, and when the person selected for the noncompetitive promotion turned it down, the agency then sought to fill the vacancy competitively.  Complainant's allegation over not being considered for the noncompetitive promotion stated a claim.  He was denied the opportunity to be considered for the noncompetitive selection, and any backpay for that allegation would predate the competitive selection action for the same vacancy.  �tc "Holland 3711" \f o"�	Holland v. Garrett, Secretary of the Navy, 01913711 (EEOC/OFO 1991)Holland v. Garrett, Secretary of the Navy, 01913711, at 2 (EEOC/OFO 1991).



q.	Reassignment.  Reassigning complainant from her position as the Family Advocacy Program Manager to a Counseling Supervisor at the same grade in a different office stated a cause of action “since the agency took action which altered a term or condition of her employment, namely, her position.”  Wilson�tc "Wilson 5965" \f o"� v. Dalton, Secretary of the Navy, 01965965, at 1, 2 (EEOC/OFO 1997).



r.	Affirmative Action.�XE "Dismissing Formal Complaint:Affirmative Action"�  The agency's failure to implement an affirmative action plan does not involve a direct personal loss or harm to appellant and thus she is not aggrieved.  Conley�tc "Conley" \f o"� v. Dalton, Secretary of the Navy, 01942562, IHS 4097-C6, at 5 (EEOC/OFO 1994).  OFO contrasted the affirmative action complaint with complainant's allegation that she was not selected for promotion�XE "Promotions"�, which did state a complaint because it was a direct personal loss to her.  Conley, at 5 n.5.  Also see discussion of Standing at page .



	s.	Training.�XE "Training"�   Where complainant has alleged discrimination by not being sent for specific training, the agency cannot dismiss the complaint by listing the other training she has received.  B�tc "Brown v. Dalton" \f o"�rown v. Dalton, Secretary of the Navy, 01941334, at 2 (EEOC/OFO 1994) (allegation 2).



t.	Complainant was not aggrieved when he alleged his supervisors received ineffective training.  Cox�tc "Cox 0024" \f o"� v. Dalton, Secretary of the Navy, 01950024, at 3 (EEOC/OFO 1995) (issue b).



	u.	Disability.  Agency cannot dismiss claim of failure to accommodate on the basis that complainant has not proved she was disabled.  Bro�tc "Brown v. Dalton" \f o"�wn v. Dalton, Secretary of the Navy, 01941334, at 4 (EEOC/OFO 1994) (allegation 4).        



				v.	Note on Compensatory Damages.�XE "Compensatory Damages"�  Where an employee is not aggrieved, adding demand for compensatory damages will not make the allegation a valid complaint.  "[T]he Commission notes that when an allegation fails to render a complainant aggrieved, it will not be converted to a foreseeable claim merely because the complainant has requested specific relief."  Mi�tc "Mitchell v. Dalton" \f o"�tchell v. Dalton, Secretary of the Navy, 01941391, at 2 (EEOC/OFO 1994), citing, see �tc "Larotonda 3846" \f o"�	Larotonda v. Runyon, Postmaster General, 01933846, IHS 4007-C11 (EEOC 1994)Larotonda v. Runyon, Postmaster General, 01933846, IHS 4007-C11 (EEOC 1994).



�	7.	The complaint alleges a proposal to take a personnel action�tc "7.	The complaint alleges a proposal to take a personnel action" \l 3�, or other preliminary step�XE "Dismissing Formal Complaint:Proposed Action"��XE "Dismissing Formal Complaint:Investigations"� to taking a personnel action, is discriminatory.  29 C.F.R. 1614.107(e).�XE "Adverse Actions:Proposed"�  (Note:  the "other preliminary step" language is not included in the Navy instruction, OCPMINST 12713.2, Appendix B, ¶5a(3).  When using this rationale for dismissing an EEO complaint, cite to the EEOC's C.F.R. regulations.)



a.	Where the employee files an EEO complaint over a proposed disciplinary action appealable to the MSPB, and the employee subsequently appeals the action to the MSPB, then the EEO complaint against the proposed action can be dismissed.  29 C.F.R. 1614.107(d).

b.	However, where the employee alleges the proposed action was taken for the purpose of harassing the employee, the complaint cannot be dismissed under this section.  �tc "Nguyen" \f o"�	Nguyen v. Dalton, Secretary of the Navy, 01932176 (EEOC/OFO 1993)Nguyen v. Dalton, Secretary of the Navy, 01932176, at 2 (EEOC/OFO 1993); 57 Fed. Reg. 12,643 (April 10, 1992) (citing comment on 1614.107(e)).



c.	Where the employee files an EEO complaint over a proposed action appealable to the MSPB, but then files a mixed case EEO complaint for the final disciplinary action, then the EEO complaint over the proposed action is not dismissed, but should be consolidated with the mixed complaint over the final disciplinary action.  29 C.F.R. 1614.107(d); �tc "Kretschmar" \f o"�	Kretschmar v. Garrett, Secretary of the Navy, 01911331 (EEOC/OFO 1991)Kretschmar v. Garrett, Secretary of the Navy, 01911331, at 2 (EEOC/OFO 1991) (decision under 1613, but 1614 rule is the same); see, 29 C.F.R. 1613.406(a).



d.	Mid-year Progress Review or Mid-cycle Appraisal.  Allegation that a mid-year progress rating of less than outstanding is properly dismissed as a "preliminary step."  �tc "Miller 5838" \f o"�	Miller v. Dalton, Secretary of the Navy, 01945838 (EEOC/OFO 1995)Miller v. Dalton, Secretary of the Navy, 01945838, at 3 (EEOC/OFO 1995), citing, Section by section analysis of 29 C.F.R. 1614, "We intend the section to require dismissal of complaints that allege discrimination in any preliminary steps that do not, without further action, affect the person; for example, progress reviews or improvement periods that are not a part of any official file on the employee."  57 Fed. Reg. 12642, 12643 (1992).  



d.	Performance Improvement Plan.  Agency properly dismissed EEO complaint over being placed on a performance improvement plan because it is a preliminary step to taking a Chapter 43 (5 U.S.C. 4301 et seq.) performance action.  The decision emphasized that steps taken to improve performance would not constitute a basis for a complaint as long as those steps do not have any present negative impact upon the employee.  �tc "Jackson v. CIA" \f o"�	Jackson v. Woolsey, Director, Central Intelligence Agency, 0593117, IHS 4128-C4 (EEOC 1994)Jackson v. Woolsey, Director, Central Intelligence Agency, 05931177, IHS 4128-C4 (EEOC 1994).



e.	IG and Other Investigations.  Being subjected to a Naval Investigative Service investigation is a preliminary step.  There was no record any action was taken against complainant as a result of the investigation.  Agency dismissal affirmed.  Ow�tc "Owens v. Dalton" \f o"�ens v. Dalton, Secretary of the Navy, 01934329, at 5 (EEOC/OFO 1994).



(1)	"Appellant alleged that he was discriminated against when he was charged by the NIS with larceny and forgery.  However, the record reveals that although an investigation has taken place with regard to appellant's possible involvement in the voucher matter, no charges of larceny or forgery have been filed against appellant.  Appellant argues that he was slandered because an NIS agent accused him of larceny and forgery in the presence of two other individuals.  However, a remark or a comment unaccompanied by concrete action is not a direct and personal deprivation sufficient to render an individual aggrieved."  �tc "Dunklin 5659" \f o"�	Dunklin v. Dalton, Secretary of the Navy, 01945659 (EEOC/OFO 1995)Dunklin v. Dalton, Secretary of the Navy, 01945659, at 2 (EEOC/OFO 1995), citing, see �tc "Hobson v. Garrett" \f o"�	Hobson v. Garrett, Secretary of the Navy, 05891133, IHS 2533-D14 (EEOC 1990)Hobson v. Garrett, Secretary of the Navy, 05891133, IHS 2533-D14 (EEOC 1990).



(2)	Being subjected to an IG investigation is a preliminary step to taking a personnel action.  �tc "Mattocks 0418" \f o"�	Mattocks v. Dalton, Secretary of the Navy, 01950418 (EEOC/OFO 1995)Mattocks v. Dalton, Secretary of the Navy, 01950418, at 5 (EEOC/OFO 1995), citing, see, Owens v. Dalton.  An employee filed a hotline complaint alleging the supervisor/complainant was committing sexual harassment.  The IG investigated and the supervisor/ complainant filed an EEO complaint asking that the IG investigation be stopped.  Complainant alleged "the IG specifically targeted him, as a black employee, for investigation."  Id., at 2.  This was the fourth time in 11 years he had been investigated.

 

f.	Agency properly dismissed complaint as a proposed action where complainant alleged management planned to abolish his position but the proposed reorganization was never implemented.  �tc "De Leo" \f o"�	De Leo v. Dalton, Secretary of the Navy, 01941280 (EEOC/OFO 1994)De Leo v. Dalton, Secretary of the Navy, 01941280 (EEOC/OFO 1994), aff'd �tc "De Leo 05940584" \f o"�	De Leo v. Dalton, Secretary of the Navy, 05940584 (EEOC 1994)De Leo v. Dalton, Secretary of the Navy, 05940584 (EEOC 1994), citing, see �tc "Lewis 0095" \f o"�	Lewis v. Lujan, Secretary of the Interior, 05900095 (EEOC 1990)Lewis v. Lujan, Secretary of the Interior, 05900095 (EEOC 1990).  Complaint properly dismissed where supervisor informed complainant her WG-7 position would likely be abolished which led to the employee applying for and accepting a WG-3 position.  The statement was no more than a proposed action.  �tc "Morgan 0385" \f o"�	Morgan v. Dalton, Secretary of the Navy, 05940385 (EEOC 1994)Morgan v. Dalton, Secretary of the Navy, 05940385, at 3 (EEOC 1994).



�8.	Sets forth matters identical to a previous individual EEO complaint, MSPB appeal, or union contract grievance�tc "8.	Sets forth matters identical to a previous individual EEO complaint, MSPB appeal, or union contract grievance" \l 3� which has been adjudicated or is still being processed.�XE "Dismissing Formal Complaint:Identical Complaints"�  29 C.F.R. 1614.107(d).�XE "Grievances"��XE "Identical Complaints:Dismissing"� 



Practice Tip:	On occasion, instead of dismissing complaints because they are identical, OFO sustains the dismissal of complaints on the basis of res judicata.  �tc "Jenkins 0410" \f o"�	Jenkins v. Dalton, Secretary of the Navy, 01940410 (EEOC/OFO 1994)Jenkins v. Dalton, Secretary of the Navy, 01940410 (EEOC/OFO 1994) (EEO complaint dismissed where MSPB issued previous decision on same personnel action).  There seems to be no practical difference between dismissing a complaint on the basis of res judicata versus the regulatory grounds of identical previous action.



a.	Identical Subject Matter.  The previous action and the subsequent EEO complaint must be identical in subject matter and time.



(1)	Complainant filed a grievance alleging in February 1990, discrimination when he was not sent on travel on because his medical condition prevented him from wearing a respirator.  When he was not sent on travel for the same reason in August 1991 he filed an EEO complaint which the agency dismissed as being identical to the grievance.  OFO held the agency improperly dismissed an EEO complaint because although they involved the same subject matter, the grievance and EEO complaint were filed on different occurrences.  �tc "Brown v. Garrett" \f o"�	Brown v. Garrett, Secretary of the Navy, 01920368 (EEOC/OFO 1992)Brown v. Garrett, Secretary of the Navy, 01920368, at 2 (EEOC/OFO 1992).



(2)	Complainant filed her first claim alleging sexual harassment which the agency eventually dismissed for a failure to accept an offer of full relief.  Complainant then filed her second complaint with new allegations of harassment which had occurred subsequent to the first complaint.  The agency dismissed the second complaint on the grounds it was identical to the first.  OFO held the second complaint concerned separate and distinct allegations and reversed the dismissal.  �tc "Wheller" \f o"�	Wheller v. Garrett, Secretary of the Navy, 01910380 (EEOC/OFO 1991)Wheller v. Garrett, Secretary of the Navy, 01910380 (EEOC/OFO 1991).



(3)	Nevertheless, a second complaint alleging discrimination about the position complainant was reassigned to, was held to be identical to an earlier complaint alleging discrimination when she was reassigned from her original position.  �tc "Kapp 4018" \f o"�	Kapp v. Dalton, Secretary of the Navy, 01944018 (EEOC/OFO 1995)Kapp v. Dalton, Secretary of the Navy, 01944018 (EEOC/OFO 1995).



(4)	However, OFO does not always strictly follow this rule where chronic complainers are involved.  Mr. Wood, a Navy employee from 1982 until his resignation in 1986, filed an appeal with the MSPB in December 1988, alleging constructive discharge.  MSPB determined the resignation was voluntary and dismissed the appeal.  EEOC assumed jurisdiction and initially ordered the agency to process the complaint, but relented on reopening and reconsideration ruling that the complaint was untimely.  



   In the meantime, Mr. Wood filed an EEO complaint with 115 allegations of discrimination between 1982 and 1991.  The Navy accepted 15, and rejected the rest.  Complainant then filed suit in federal court with multiple allegations between the period 1983 to 1986.  The agency then dismissed the 15 allegations it had accepted in the administrative process.



   OFO found that despite the difference in time frames, the complaints were identical.  The allegations before 1986 covered the same disputed employment actions, the remaining allegations concerned the processing of his complaints.  Comparing the administrative and court complaints OFO found "the substance or gravamen of the documents is the same."  �tc "Wood v. Garrett" \f o"�Wood v. Garrett, Secretary of the Navy, 01912127, at 4 (EEOC/OFO 1992).  OFO went to state that even if they were not the same, the allegations were untimely, and there was no continuing violation.  Id., at 4-5.



(5)	Consolidation Where Complaint Is About the Same Policy Being Carried Out on Subsequent Occasions.  After a period of allowing complainant as much time as he wanted when preparing his EEO cases, management began limiting the time granted to the time needed, requesting information to gauge the time needed, and denying amounts requested.  The first time management did this, complainant filed an EEO complaint as he did the second, third, fourth ... etc. time.  The agency dismissed all the complaints after the first one as identical.  The Commission disagreed because they involved separate incidents.  However, the Commission directed that the agency should consolidate these subsequent complaints with any similar allegations that had not been investigated.  Gaines�tc "Gaines 05940651" \f o"� v. Dalton, Secretary of the Navy, 05940651, at 5 (EEOC 1995).



(6)	Individual Complaints Filed At or Around the Filing of a  Class Complaint.  “When a complainant who is a potential member of a class action files an individual complaint at or around the same time that a class complaint is filed, the agency must determine whether the issue in the individual complaint is identical to that which is presented in the class complaint.  If the issues are found to be identical, then the agency should issue a decision notifying the complainant that his or her complaint will be held in abeyance during the pendency of the decision concerning the class certification.  See �tc "Lehmkuhl 0680" \f o"�	Lehmkuhl v. Frank, Postmaster General, 05910680 (EEOC 1991)Lehmkuhl v. USPS, EEOC Request No. 05910680 (Nov. 20, 1991).  This action is necessary to avoid duplication of administrative resources.  If, however, the issues are not found to be identical, then the agency should continue to process the individual complaint.”  �tc "Cole 5106" \f o"�	Cole v. Dalton, Secretary of the Navy, 01965106 (EEOC/OFO 1996)Cole v. Dalton, Secretary of the Navy, 01965106, at 2 (EEOC/OFO 1996).



b.	No Need For Employee To Have Alleged Discrimination In The Prior Action.   What matters is that the same management action is being challenged, not whether complainant alleged discrimination in the prior MSPB appeal.  For prior grievances, the agency need only show the complainant could have alleged discrimination under the union contract; management does not have to show complainant did allege discrimination in the grievance.



(1)	Waiver of ability to file EEO complaint occurs whether or not complainant alleged discrimination in previous MSPB appeal.  �tc "Kien" \f o"�	Kien v. Garrett, Secretary of the Navy, 03910058 (EEOC/OFO 1991)Kien v. Garrett, Secretary of the Navy, 03910058 (EEOC/OFO 1991) (complainant who's attorney explicitly waived EEO allegations and pursued whistleblowing allegations in unsuccessful MSPB appeal cannot file EEO complaint).�XE "Representative, Complainant's"�



(2)	When an EEO complaint is dismissed because it contests the same agency action complainant previously grieved, whether complainant alleged discrimination in the grievance is irrelevant.  All that the agency needs to show is that the grievance procedure allows allegations of discrimination and that complainant previously grieved the same action.  29 C.F.R. 1614.301(a); �tc "Holmes 1010" \f o"�	Holmes v. Dalton, Secretary of the Navy, 05931010 (EEOC 1994)Holmes v. Dalton, Secretary of the Navy, 05931010, at 2 (EEOC 1994).  “[I]t is inconsequential whether appellant raised discrimination in her grievance.  Once she elected to pursue the matter via the negotiated grievance procedure and this procedure provided that she could challenge the employment action as discriminatory she was foreclosed form subsequently filing an EEO complaint on the same matter.  This is true whether or not she specifically raised allegations of discrimination in her grievance.”  �tc "Chang 940593" \f o"�	Chang v. Dalton, Secretary of the Navy, 05940593 (EEOC 1994)Chang v. Dalton, Secretary of the Navy, 05940593, at 4 (EEOC 1994).



(3)	Complainant previously alleged discrimination when he was not selected for promotion�XE "Promotions"� and failed to pursue the complaint.  Complainant then filed a second complaint on the nonselection with adding a new theory that the agency violated its affirmative action obligations under the Rehabilitation Act.  The new theory did not prevent the agency from dismissing the second complaint from being identical to the first.  �tc "Zanchi" \f o"�	Zanchi v. Dalton, Secretary of the Navy, 01945100 (EEOC/OFO 1995)Zanchi v. Dalton, Secretary of the Navy, 01945100 (EEOC/OFO 1995).



c.	Final Result in Prior Action Largely Irrelevant.  As long as there was subject matter jurisdiction over the prior action, it does not matter how the prior action was resolved.  



(1)	The "ultimate disposition of appellant's previously filed [EEO] allegation has no bearing on the propriety of the present dismissal of a later filed identical claim.  To permit any other result would allow appellant to collaterally attack prior agency and Commission final determinations on procedurally insufficient complaints."   �tc "Gaines 05940651" \f o"�	Gaines v. Dalton, Secretary of the Navy, 05940651 (EEOC 1995)Gaines v. Dalton, Secretary of the Navy, 05940651, at 4 (EEOC 1995) (earlier complaint dismissed on procedural grounds).  Neither did it matter that the propriety of dismissing the first complaint, 05940469, was still on appeal before the EEOC.  Id., at 3 n.3.



d.	Complaint cannot be refiled after complainant voluntarily withdrew original request for counseling.  Ten days after initiating counseling, complainant withdrew her request for counseling.  In the written withdrawal, complainant stated the withdrawal was voluntary, acknowledged the complaint file would not be reopened, and that she waived her right to any further EEO appeal on the matter.  The agency dismissed which was reversed on appeal because the complaint had not been a formal complaint.  The Commission granted reopening and reconsideration, and sustained the agency’s dismissal of the complaint.  The Commission held that complainant forfeited her right to file a complaint once she knowingly and voluntarily withdrew the allegation from the complaint process.  �tc "Williams v. Runyon 0696" \f o"�	Williams v. Runyon, Postmaster General, 05950696 (EEOC 1996)Williams v. Runyon, Postmaster General, 05950696 (EEOC 1996).



d.	File Must Include a Copy of the Prior Action to Prevail on Appeal.  If complainant appeals the dismissal, the agency must include a copy of the previous complaint in the file, or the EEOC will reverse the agency's dismissal.  �tc "Steward 2818" \f o"�	Steward v. Garrett, Secretary of the Navy, 01912818 (EEOC/OFO 1991)Steward v. Garrett, Secretary of the Navy, 01912818 (EEOC/OFO 1991); �tc "Kauffman" \f o"�	Kauffman v. Garrett, Secretary of the Navy, 01920016 (EEOC/OFO 1992)Kauffman v. Garrett, Secretary of the Navy, 01920016 (EEOC/OFO 1992) (dismissal of EEO complaint sustained when agency provided copy of grievance settlement); �tc "Wheeler v. Garrett" \f o"�	Wheeler v. Garrett, Secretary of the Navy, 01912583 (EEOC/OFO 1991)Wheeler v. Garrett, Secretary of the Navy, 01912583 (EEOC/OFO 1991) (dismissal of EEO complaint reversed where agency failed to provide OFO with copies of previous EEO complaint); �tc "Duke 4653" \f o"�	Duke v. Dalton, Secretary of the Navy, 01944653 (EEOC/OFO 1995)Duke v. Dalton, Secretary of the Navy, 01944653, 3-4 (EEOC/OFO 1995) (dismissal of EEO complaint reversed where agency failed to provide OFO with a copy of previous MSPB appeal).  If the agency neglects to provide relevant copies during the appeal and is ordered to process the complaint, the Commission has accepted these documents in a petition to reopen and reconsider.  C�tc "Cagle v. Dalton" \f o"�agle v. Dalton, Secretary of the Navy, 05930938, at 4 (EEOC 1994) (allegation 4).  However, in January 1995, the Commission warned the Navy that in future cases it was incumbent upon the Navy to submit all relevant documents in response to the appeal.  �tc "Lovelace" \f o"�	Lovelace v. Dalton, Secretary of the Navy, 01934887 (EEOC/OFO 1993), rev'd on reconsideration, 05940295 (EEOC 1995)Lovelace v. Dalton, Secretary of the Navy, 01934887 (EEOC/OFO 1993) (dismissal of EEO complaint reversed where agency failed to submit relevant portions of the collective bargaining agreement showing it allowed discrimination to be raised in grievance process), rev'd on reconsideration, 05940295 (EEOC 1995) (Commission denied request to reconsider but dismissed complaints on its own motion).



e.	Special Rules for Grievances.�XE "Grievances"�  An act of illegal discrimination "which also falls under the coverage of the negotiated grievance procedure may raise the matter under a statutory procedure [Title VII complaint or MSPB appeal] or the negotiated procedure, but not both."  5 U.S.C. 7121(d).  The option is taken when the employee "timely initiates an action under the applicable statutory procedure [EEO or MSPB] or timely files a grievance in writing [usually step 2 of a grievance], ... whichever occurs first."  5 U.S.C. 7121(d);  �tc "Vinieratos" \f o"�	Vinieratos v. United States, 939 F.2d 762 (9th Cir. 1991)Vinieratos v. United States, 939 F.2d 762 (9th Cir. 1991); �tc "Macy" \f o"�	Macy v. Dalton, 64 F.E.P. 1718 (E.D. Ca. 1994)Macy v. Dalton, Secretary of the Navy, 64 F.E.P. 1718, 1720 (E.D. Ca. 1994).



(1)	This rule only applies to grievances under a union contract not to administrative grievances.  “As appellant correctly pointed out on appeal, a complainant is not precluded from pursuing an EEO complaint on allegations she already raised through an ‘administrative grievance process;’ rather, 29 C.F.R. 1614.301 prohibits raising claims through both a negotiated grievance procedure established by a collective bargaining agreement and the EEO process.”  �tc "Moody 3505" \f o"�	Moody v. Dalton, Secretary of the Navy, 01963505 (EEOC/OFO 1997)Moody v. Dalton, Secretary of the Navy, 01963505, at 3 (EEOC/OFO 1997), citing, see �tc "Bellamy-Moore 0165" \f o"�	Bellamy-Moore v. Perry, Secretary of Defense, 01960165 (EEOC/OFO 1995)Bellamy-Moore v. Perry, Secretary of Defense, 01960165 (EEOC/OFO 1995).



(a)	EEO complaints cannot be rejected because they involve the same subject matter as a position audit.  �tc "McKnight 2563" \f o"�	McKnight v. Dalton, Secretary of the Navy, 01962563 (EEOC/OFO 1996)McKnight v. Dalton, Secretary of the Navy, 01962563 (EEOC/OFO 1996).



(b)	Appellant grieved his Alternative Performance Appraisal System (APAS) rating through the APAS grievance process and then filed an EEO complaint which was dismissed because the complaint concerned the same subject matter as the grievance.  OFO remanded because the record did not show if the APAS grievance process was part of the negotiated grievance procedure.  �tc "Labrador 4432" \f o"�	Labrador v. Dalton, Secretary of the Navy, 01964432 (EEOC/OFO 1997)Labrador v. Dalton, Secretary of the Navy, 01964432 (EEOC/OFO 1997).



					(2)	In order for this rule to be applicable with respect to grievances, the negotiated grievance procedure must allow allegations of discrimination to be raised.  If the grievance process excludes EEO allegations, the agency cannot dismiss a subsequent EEO complaint filed on the same matter.  �tc "Herrmann" \f o"�	Herrmann v. Garrett, Secretary of the Navy, 01920913 (EEOC/OFO 1992)Herrmann v. Garrett, Secretary of the Navy, 01920913, at 2 (EEOC/OFO 1992); �tc "Clabaugh 0937" \f o"�	Clabaugh v. Pena, Secretary of Transportation, 05930937, 94 W.L. 732,993 (EEOC 1994)Clabaugh v. Pena, Secretary of Transportation, 05930937, 94 W.L. 732,993 (EEOC 1994).



Practice Tip:	Where complainant has first grieved the contested personnel action under a negotiated grievance procedure which does not allow allegations of discrimination and then files an EEO complaint, the complaint may not be dismissed for having filed a previous identical action, but the filing of the grievance does not toll the 45 day time limit for contacting an EEO counselor.  See page .



(3)	Where a union grievance is denied on the grounds that the subject matter of the grievance was not grievable under the union contract, complainant is then allowed to file an EEO complaint if otherwise timely.  In such cases, the Commission does not consider the employee to have made a true election.  Holmes �tc "Holmes 1010" \f o"�v. Dalton, Secretary of the Navy, 05931010, at 3 (EEOC 1994), citing:  �tc "Fleming 0044" \f o"�	Fleming v. Dole, Secretary of Labor, 02890044, IHS 2494-C10 (EEOC/ORA 1990), modified, 05900453, IHS 2714-B12 (EEOC 1990)Fleming v. Dole, Secretary of Labor, 02890044, IHS 2494-C10 (EEOC/ORA 1990), modified on other grounds, 05900453, IHS 2714-B12 (EEOC 1990); see, �tc "Brown 1712" \f o"�	Brown v. Windall, Secretary of the Air Force, 01931712, IHS 3895-D9 (EEOC/OFO 1993)Brown v. Widnall, Secretary of the Air Force, 01931712, IHS 3895-D9 (EEOC/OFO 1993).



f.	Special Rules for MSPB Cases.  The agency cannot dismiss a complaint for being identical to an MSPB appeal where the  MSPB rejected the appeal for lack of subject matter jurisdiction.  �tc "Good v. Garrett" \f o"�	Good v. Garrett, Secretary of the Navy, 01910471 (EEOC/OFO 1991)Good v. Garrett, Secretary of the Navy, 01910471 (EEOC/OFO 1991).  Where the MSPB dismisses a case alleging discrimination for jurisdictional reasons, the agency must notify complainant of his right to continue in the administrative process within 45 days through the EEO complaint process.  The date of the employee’s appeal to the MSPB is considered the date of initial contact with the EEO counselor.  29 C.F.R. 1614.302(b); �tc "Nance 0863" \f o"�	Nance v. Dalton, Secretary of the Navy, 01940863 (EEOC/OFO 1994)Nance v. Dalton, Secretary of the Navy, 01940863 (EEOC/OFO 1994).



g.	Notice Requirements to Employees on Options.



(1)	MSPB Appeals.  EEOC regulations, but not MSPB regulations, require that if the employee alleges discrimination during the processing of an action appealable to the MSPB, e.g., during the reply to the deciding official, then the notice of appeal rights set out in the final decision must include notice of EEOC appeal rights.  29 C.F.R. 1614.302(b).



(2)	Grievances.  The agency is under no obligation to inform an employee of option to file under NGP or EEO.  Employee's election of NGP valid irrespective of whether the agency informed him of the need to make such an election.  Agency dismissal of EEO complaint because employee filed NGP first sustained.  �tc "Dennis v. Kelso" \f o"�	Dennis v. Kelso, Acting Secretary of the Navy, 01931198 (EEOC/OFO 1993)Dennis v. Kelso, Acting Secretary of the Navy, 01931198 (EEOC/OFO 1993).  Bargaining unit members are put on notice by their union contract when it specifies that a matter can be grieved or the subject of an EEO complaint, but not both.  �tc "LaRue v. Dalton " \f o"�	LaRue v. Dalton, Secretary of the Navy, 01943274 (EEOC/OFO 1995)LaRue v. Dalton, Secretary of the Navy, 01943274, at 2 (EEOC/OFO 1995).



9.	Complaint is the basis of a pending (or completed) civil suit�tc "9.	Complaint is the basis of a pending (or completed) civil suit" \l 3� in a U.S. District Court in which complainant is a party.�XE "Dismissing Formal Complaint:Identical Complaints"�  29 C.F.R. 1614.107(c); Steward �tc "Steward 2818" \f o"�v. Garrett, Secretary of the Navy, 01920990, at 2-3 (EEOC/OFO 1992).  The purpose for the rule is to "prevent a complainant from simultaneously pursuing both administrative and judicial remedies on the same matters, wasting resources, and creating the potential for inconsistent or conflicting decisions."  Burton�tc "Burton 3041" \f o"� v. Dalton, Secretary of the Navy, 01943041, at 5 (EEOC/OFO 1995), citing, �tc "Girard 0379" \f o"�	Girard v. Bentsen, Secretary of the Treasury, 05940379, IHS 4208-C3 (EEOC 1994)Girard v. Bentsen, Secretary of the Treasury, 05940379, IHS 4208-C3 (EEOC 1994), Larotonda �tc "Larotonda 3846" \f o"�v. Runyon, Postmaster General, 01933846, IHS 4007-C11 (EEOC 1994) (citing, Czecha�tc "Czecha v. Mosbacher" \f o"� v. Mosbacher, Secretary of Commerce, 05890929 (EEOC 1989)).



a.	OFO described the following test in Burton, at 5: 



(1)	The acts of alleged discrimination must be identical.  Citing, �tc "Bellow 0913" \f o"�	Bellow v. Frank, Postmaster General, 05890913, IHS 2450-C11 (EEOC 1989)Bellow v. Frank, Postmaster General, 05890913, IHS 2450-C11 (EEOC 1989).



(2)	The civil action must have been brought under one of the statutes prohibiting discrimination.  Citing, �tc "Heflin 0474" \f o"�	Heflin v. West, Secretary of the Army, 05940474, IHS 4224-E8 (EEOC 1994)Heflin v. West, Secretary of the Army, 05940474, IHS 4224-E8 (EEOC 1994).  Agency cannot dismiss sex discrimination admin complaint where complainant filed suit in court alleging violation of Constitution.  �tc "Webb 0494" \f o"�	Webb v. Brown, Secretary of Veterans Affairs, 05940494, 95 W.L. 310176 (EEOC 1995)Webb v. Brown, Secretary of Veterans Affairs, 05940494, 95 W.L. 310176 (EEOC 1995).



b.	Ensure that the record includes a copy of the administrative complaint and the complaint filed in federal court to show the same matter has been filed in court.  �tc "Gaines 2262" \f o"�	Gaines v. Kelso, Acting Secretary of the Navy, 01932262 (EEOC/OFO 1993)Gaines v. Kelso, Acting Secretary of the Navy, 01932262 (EEOC/OFO 1993) (dismissal of administrative complaint reversed where agency submitted a copy of the administrative complaint to OFO but failed to provide a copy of the complaint filed in federal court).



c.	If the complainant has not received an administrative hearing or a final agency decision, and has his lawsuit dismissed without prejudice prior to trial, the Commission will allow the complainant to reenter the administrative process.  �tc "Vierra" \f o"�	Vierra v. Garrett, Secretary of the Navy, 05910733 (EEOC 1991)Vierra v. Garrett, Secretary of the Navy, 05910733 (EEOC 1991).



d.	If complainant files suit while the case is on appeal or a request to reconsider, send a copy of the suit to the Commission which will dismiss the administrative complaint if the case has been with OFO or the Commission for more than 180 days.  �tc "Sharpe 0075" \f o"�	Sharpe v. Dalton, Secretary of the Navy, 01950075 (EEOC/OFO 1995)Sharpe v. Dalton, Secretary of the Navy, 01950075 (EEOC/OFO 1995).



10.	Judicial estoppel�tc "10.	Judicial estoppel" \l 3�.  Where the previous grounds for dismissing an appeal prevents complainants from relitigating the same complaint, the principle of judicial estoppel prevents a party who has maintained a position in one proceeding from asserting a contrary position in another proceeding.  It is a "principle of fairness" designed to preserve the integrity of the judicial process.  18 C. Wright, A. Miller & E. Cooper, Federal Practice and Procedure § 4477 at, 779�88 (1981).  "Judicial estoppel applies where a party tries to contradict in a second lawsuit his sworn statement in previous litigation."  Grant v. Lone Star Co., 21 F.3d 649, 651 n.2 (5th Cir. 1994).  The doctrine protects the integrity of the judicial process by "minimiz[ing] the danger of a party contradicting a court's determination based on the party's prior position," thereby resulting in "inconsistent court determinations."  United States ex. rel. Am. Bank v. C.I.T. Constr. Inc., 944 F.2d 253, 258 (5th Cir. 1991).  It is the integrity of the legal process that lies at the heart of the doctrine of judicial estoppel and thus it is applicable to administrative proceedings because “the truth is no less important to an administrative body acting in quasi-judicial capacity than it is to a court of law.”  �tc "Rissetto 9th Cir. " \f o"�	Rissetto v. Plumbers and Steamfitters Local 343, 94 F.3d 597 (9th Cir. 1996)Rissetto v. Plumbers and Steamfitters Local 343, 94 F.3d 597 (9th Cir. 1996).



a.	Judicial estoppel precluded plaintiff from alleging he was a qualified individual with a disability in a lawsuit under the Americans with Disability Act (ADA) when he had previously stated he was unable to work in his application for social security (SSA) benefits.  �tc "McNemar" \f o"�	McNemar v. The Disney Store, Inc., 91 F.3d 610 (3d Cir. 1996)McNemar v. The Disney Store, Inc., 91 F.3d 610 (3rd Cir. 1996).



b.	Note that the Seventh Circuit has ruled that a person could have a disability for SSA purposes and still be a "qualified individual with a disability" under the Rehabilitation Act.  �tc "Overton" \f o"�	Overton v. Reilly, 977 F.2d 1190 (7th Cir. 1992)Overton v. Reilly, 977 F.2d 1190 (7th Cir. 1992).



c.	EEOC’s analysis of judicial estoppel in the context of ADA claims is that while representations made in connection with an application for disability benefits under SSA, workers compensation, or an insurance plan may be relevant, the representations should never be an absolute bar to a finding that a person is a "qualified individual with a disability" under the ADA.  �tc "EEOC Notice No. 915.002" \f p"�	EEOC Notice No. 915.002, Subject:  EEOC Enforcement Guidance on the Effect of Representations Made in Applications for Benefits on the Determination of Whether a Person Is a “Qualified Individual with a Disability” Under the Americans with Disabilities Act of 1990 (ADA) (February 12, 1997)EEOC Notice No. 915.002, “Subject:  EEOC Enforcement Guidance on the Effect of Representations Made in Applications for Benefits on the Determination of Whether a Person Is a ‘Qualified Individual with a Disability’ Under the Americans with Disabilities Act of 1990 (ADA)” (February 12, 1997).



�	11.	Complainant refuses to accept an offer of full relief�tc "11.	Complainant refuses to accept an offer of full relief" \l 3�.�XE "Dismissing Formal Complaint:Offer of Full Relief"�  29 C.F.R. 1614.107(h).�XE "Offer of Full Relief"�



a.	When issued.  Agency may dismiss a complaint for failure to accept an certified offer of full relief made before the expiration of the 180 day investigation period, provided complainant refuses to accept the offer within 30 days.  �tc "Poirrier 3308" \f o"�	Poirrier v. Brown, Secretary of Veterans Affairs, 01933308, IHS 4059-F7 (EEOC 1994)Poirrier v. Brown, Secretary of Veterans Affairs, 01933308, IHS 4059-F7 (EEOC 1994).



(1)	If complainant refuses offer, agency can not only dismiss the complaint, it does not have to implement the relief offered.  In response to an offer of full relief, complainant made a "counter offer" containing three new elements, "which was tantamount to a rejection of the initial offer."  This constituted a rejection of the offer of full relief.  �tc "Bursely" \f o"�	Bursely v. Dalton, Secretary of the Navy, 01941689 (EEOC/OFO 1994)Bursely v. Dalton, Secretary of the Navy, 01941689, IHS 4026-D13, at 4 (EEOC/OFO 1994).



(2)	�XE "Offer of Full Relief:Timing"�The EEOC will not allow agencies to cancel a complaint for failure to accept an offer of full relief made more than 180 days after the complaint was filed, or after complainant has been notified that the investigation is complete.  �tc "Radich4532" \f o"�	Radich v. Dalton, Secretary of the Navy, 01934532 (EEOC/OFO 1993)Radich v. Dalton, Secretary of the Navy, 01934532 (EEOC/OFO 1993); but see, �tc "Harigel" \f o"�	Harigel v. Garrett, Secretary of the Navy, 01903149, IHS 2763-G2 (EEOC/ORA 1990), rev'd on other grounds, 05910454, IHS 2984-A2  (EEOC 1991)Harigel v. Garrett, Secretary of the Navy, 01903149, IHS 2763-G2 (EEOC/ORA 1990) (offer of full relief made after investigation approved), rev'd on other grounds, 05910454, IHS 2984-A2  (EEOC 1991).



(a)	However, if complainant refuses offer, but agency implements full relief anyway, the complaint can be dismissed as Moot.  �tc "Gerasta" \f o"�	Gerasta v. Dalton, Secretary of the Navy, 01933819 (EEOC/OFO 1993)Gerasta v. Dalton, Secretary of the Navy, 01933819 (EEOC/OFO 1993).  See discussion of "Mootness" at page .



(b)	Prior to a hearing the AJ may advise the parties as to what constitutes full relief if discrimination is found.  If the agency unconditionally promises, in writing, to provide complainant with the full and complete remedy, the AJ may then remand the case to the agency to dismiss as moot.  If the agency later reneges, complainant may file an appeal with OFO.  �tc "Perlingiero v. Dalton" \f o"�	Perlingiero v. Dalton, Secretary of the Navy, 01941176 (EEOC 1995)Perlingiero v. Dalton, Secretary of the Navy, 01941176, at 4 (EEOC 1995), citing Poirrier �tc "Poirrier 3308" \f o"�v. Brown, Secretary of Veterans Affairs, 01933308, IHS 4059-F7 (EEOC 1994).



(3)	�XE "Offer of Full Relief:Civil Action"�Not only do complainants lose the offered relief, they may also be precluded from pursuing the merits of their complaints in federal court for failure to exhaust the administrative process.  The court may only conduct a de novo review whether the relief offered actually constituted full relief.  �tc "Wrenn v. VA " \f o"�	Wrenn v. Dept. of Veterans Affairs, 918 F.2d 1073, 55 F.E.P. 664 (2d Cir. 1990), cert. denied 499 U.S. 977 (1991)Wrenn v. Dept. of Veterans Affairs, 918 F.2d 1073, 1077, 55 F.E.P. 664 (2d Cir. 1990), cert. denied, 499 U.S. 977 (1991); �tc "Frye v. Aspen" \f o"�	Frye v. Aspen, 997 F.2d 426 (8th Cir. 1993)Frye v. Aspen, 997 F.2d 426 (8th Cir. 1993) (plaintiff is precluded from pursuing a claim in district court when he has rejected an offer of full relief).  Note, the 4th Circuit refused to dismiss a private sector case for a failure to accept an offer of final relief in the administrative process.  It distinguished Wrenn as a federal sector case where administrative exhaustion is required, unlike the private sector process.  �tc "Ringling" \f o"�	Long v. Ringling Bros.-Barnum & Bailey Combined Shows Inc., 9 F.3d 340 (4th Cir. 1993)Long v. Ringling Bros.-Barnum & Bailey Combined Shows Inc., 9 F.3d 340 (4th Cir. 1993).  But see the 9th Circuit.  Originally, the 9th Circuit followed the Wrenn decision.  �tc "Greenlaw" \f o"�	Greenlaw v. Garrett, 66 F.E.P. 1033 (9th Cir. 1994)Greenlaw v. Garrett, 43 F.3d 462, 66 F.E.P. 1033 (9th Cir. 1994).  However, sua sponte the 9th withdrew its decision, and issued a new decision stating that the law suit could not be dismissed on these grounds where complainant was pro se.  �tc "Greenlaw v. Garrett II" \f o"�	Greenlaw v. Garrett, 59 F.3d 994, 68 F.E.P. 531 (9th Cir. 1995)Greenlaw v. Garrett, 59 F.3d 994, 68 F.E.P. 531 (9th Cir. 1995).



b.	If the Commission reverses an agency dismissal for failure to accept an offer of full relief, the agency may supplement the offer and reissue it.  If the complainant fails to accept the supplemented offer, and it constitutes full relief, then the agency may dismiss the complaint again.  �tc "Hamilton 0409" \f o"�	Hamilton v. Garrett, Secretary of the Navy, 01910409, IHS 2901-D7 (EEOC/OFO 1991)Hamilton v. Garrett, Secretary of the Navy, 01910409, IHS 2901-D7 (EEOC/OFO 1991).  “The Commission’s previous decision found only two defects in the agency’s previous offer of relief.  On remand, the agency cured those defects, and again tendered the offer to appellant.  Accordingly, the Commission finds that the agency’s offer did constitute a certified offer of full relief, and that the agency properly dismissed appellant’s complaint when she rejected the offer.”  �tc "Carter 1807" \f o"�	Carter v. Dalton, Secretary of the Navy, 01961807 (EEOC/OFO 1996)Carter v. Dalton, Secretary of the Navy, 01961807, at 3 (EEOC/OFO 1996).



c.	Standard For Evaluating Offer of Full Relief.�XE "Offer of Full Relief:Standard of Review"�  The Commission will uphold an agency's dismissal for failure to accept an offer of full relief if (1) the certification and offer were properly made in accordance with regulation, and (2) the offer constitutes full relief given the facts of the case.  The offer must be specifically tailored to the facts of each case.  �tc "Ramirez2153" \f o"�	Ramirez v. Kelso, Acting Secretary of the Navy, 01932153, IHS 3708-F13 (EEOC/OFO 1993)Ramirez v. Kelso, Acting Secretary of the Navy, 01932153. IHS 3708-F13, at 4 (EEOC/OFO 1993).  The EEOC described the following standard for evaluating offers of full relief in Harigel�tc "Harigel" \f o"� v. Garrett, Secretary of the Navy, 05910454, IHS 2984-A2, at 5 (EEOC 1991):



						"The Commission has held that an offer of full relief should be evaluated to see whether it includes all that the complainant would be entitled to if a finding of discrimination was entered on all allegations in his complaint.  �tc "Merriell 0596" \f o"�	Merriell v. Skinner, Secretary of Transportation, 05890596 (EEOC 1989)Merriell v. Department of Transportation, EEOC Request No. 05890596 ([EEOC] August 10, 1989).  See 29 C.F.R. 1613.271.  We have previously held that when certifying an offer of full relief, the agency should look to see if the loss for which relief is sought 'grew out of' the discriminatory conduct at issue.  �tc "Ducay 0470" \f o"�	Ducay v. Frank, Postmaster General, 05900470 (EEOC 1990)Sonny Ducay v. United States Postal Service, EEOC Request No. 05900470 ([EEOC] August 16, 1990).  The relief offered, then must be tailored to cure the specific situation that gave rise to the statutory violation.  Id.  Furthermore, the Commission takes a dim view of settlement conduct where a party fails to exercise good faith in its attempt to resolve a�XE "Settlements:Good faith"� discrimination dispute.  �tc "Lidia M. Harris" \f o"�	Harris v. Rice, Secretary of the Air Force, 01902050 (EEOC/ORA 1990)Lidia M. Harris v. United States Air Force, EEOC Appeal No. 01902050 (August 1, 1990)."



d.	Agency does not have to admit wrongdoing, but it must provide relief as if complainant prevailed on all accepted issues.  �tc "Hope v. Kelso" \f o"�	Hope v. Kelso, Acting Secretary of the Navy, 05921071 (EEOC 1993)Hope v. Kelso, Acting Secretary of the Navy, 05921071, at 4 (EEOC 1993).



e.	Mandatory Assurance of No Reprisal.�XE "Remedies:Offer of full relief"�  The agency must include assurances in the offer that there will be no reprisal.  Harigel�tc "Harigel" \f o"� v. Garrett, Secretary of the Navy, 05910454, at 7 (EEOC 1991), citing, �tc "Bitter 3605" \f o"�	Bitter v. Frank, Postmaster General, 01903605, IHS 2776-E14 (EEOC/ORA 1990)Bitter v. Frank, Postmaster General, 01903605, IHS 2776-E14 (EEOC/ORA 1990), �tc "Oltmanns 3411" \f o"�	Oltmanns v. Frank, Postmaster General, 01903411, IHS 2765-A9 (EEOC/ORA 1990)Oltmanns v. Frank, Postmaster General, 01903411, IHS 2765-A9 (EEOC/ORA 1990), �tc "Guerra 3270" \f o"�	Guerra v. Frank, Postmaster General, 01903270, IHS 2735-A2 (EEOC/ORA 1990)Guerra v. Frank, Postmaster General, 01903270, IHS 2735-A2 (EEOC/ORA 1990).



f.	Backpay. �XE "Dismissing Formal Complaint"��XE "Offer of Full Relief:Backpay"� A generalized offer of entitlement to back pay is sufficient; offer need not state the exact amount due.   R�tc "Ramirez2153" \f o"�amirez v. Kelso, Acting Secretary of the Navy, 01932153, IHS 3708-F13, at 5 (EEOC/OFO 1993), citing, see �tc "Weller 0562" \f o"�	Weller v Frank, Postmaster General, 05900562 (EEOC 1990)Weller v Frank, Postmaster General, 05900562 (EEOC 1990).  Similarly, the agency need only recount that it would make deductions and provide contributions on appellants behalf to thrift savings plan etc., without having to specify the amount.  Ramirez, at 5.



				g.	Leave.  �XE "Offer of Full Relief:Leave"�Where complainant demanded restoration of unspecified leave taken over a lengthy period of time, the agency properly requested complainant to specify the leave used as a result of the alleged discriminational and "to submit objective evidence showing a causal relationship between the alleged discrimination."  Complainant's response of providing leave slips was inadequate as it failed to establish the leave taken was caused by the alleged discrimination.  The complaint was properly dismissed for failure to accept an offer of full relief.  Burs�tc "Bursely" \f o"�ely v. Dalton, Secretary of the Navy, 01941689, at 5 (EEOC/OFO 1994).  In another Bursely case with the same issue, she rejected an offer of relief because it did not reimburse her for leave, the agency requested the information from her and complainant subsequently submitted leave applications and a statement from her EEO representative which the agency found unpersuasive.  The EEOC sustained the dismissal finding that her evidence failed to establish a causal connection between the leave and the alleged discrimination or that she used the leave to meet with her representative.  �tc "Bursely 0297" \f o"�	Bursely v. Dalton, Secretary of the Navy, 05940297 (EEOC 1994)Bursely v. Dalton, Secretary of the Navy, 05940297, at 5-6 (EEOC 1994).this is not the 05 for 01 bursely case in this same para



h.	Attorney fees.�XE "Attorney Fees"��XE "Offer of Full Relief:Attorney Fees"�  The offer of full relief need only state that reasonable attorney's fees will be paid from the date the formal complaint was filed.  29 C.F.R. 1614.107(h), referencing, 1614.501(e); �tc "Clark 6234" \f o"�	Clark v. Dalton, Secretary of the Navy, 01956234 (EEOC/OFO 1996)Clark v. Dalton, Secretary of the Navy, 01956234, at 6 (EEOC/OFO 1996); Harigel�tc "Harigel" \f o"� v. Garrett, Secretary of the Navy, 05910454 (EEOC 1991) (decision concerns attorney's fee provision at 1613.271(d) which has same substance as 1614.501(e) provision).



	Practice Tip:�XE "Practice Tips:Attorney Fees"�	Simply providing that reasonable attorney fees will be paid often leads to more time and effort litigating the attorney's fees than would have been spent on the case on the merits.  Where there is a reasonable expectation complainant will accept the offer, we suggest calling opposing counsel and ask them what their fee is to date and include a specific amount in the offer.



(1)	Failure to include attorney's fees in offer of full relief was appropriate where complainant had not submitted a notice of representation to the agency and had not submitted any evidence on appeal that she was represented by an attorney.  Bursley v. �tc "Bursely 2971" \f o"�Dalton, Secretary of the Navy, 01932971, IHS 4026-D13, at 3 (EEOC 1994).  In another Bursely case, the agency issued an offer of full relief which noted that she had not substantiated her claim for attorney’s fees.  The Commission sustained the dismissal noting there was “no evidence in the record establishing that appellant was represented by a member of the bar.”  Bursely�tc "Bursely 0297" \f o"� v. Dalton, Secretary of the Navy, 05940297, at 5-6 (EEOC 1994).this 05 is a different case than the 02 in the same para



	i.	Noncompliance provision. �XE "Offer of Full Relief:Compliance Provision"� �XE "Settlements:Noncomplainance provision"�OFO found the following provision sufficiently specific as to appellant's rights in the event of agency noncompliance.  "If the [agency] rescinds or fails to carry out the terms of this settlement agreement for reasons not attributed to [complainant's] conduct, she may have her complaint reinstated at the stage where processing stopped, by requesting in writing to the EEO Officer."  Ramire�tc "Ramirez2153" \f o"�z v. Kelso, Acting Secretary of the Navy, 01932153, IHS 3708-F13, at 3 n.1, 5 (EEOC/OFO 1993).



j.	Agency Cannot Impose Confidentiality Clause.  Complainant properly rejected offer of full relief because offer included a confidentiality clause stating that "the agreement shall be kept confidential and the terms herein shall not be disclosed by either party except in limited circumstances."  Complainants are entitled to those remedies they would have received had they prevailed; this clause was inconsistent with decisions issued on the record.  �tc "Burch 1145" \f o"�	Burch v. Brown, Secretary of Veterans Affairs, 05931145, 94 W.L. 748434 (EEOC 1994)Burch v. Brown, Secretary of Veterans Affairs, 05931145, 94 W.L. 748434 (EEOC 1994).



k.	Complainant's Waiver of EEO Complaint's Rights.�XE "Dismissing Formal Complaint"�  See discussion at page .



l.	Compensatory damages�XE "Compensatory Damages:Offer Full Relief"� �XE "Offer of Full Relief:Compensatory Damages"�must be addressed in the offer if complainant has raised the issue.  �tc "Jackson v. Runyon" \f o"�	Jackson v. Runyon, Postmaster General, 01923399 (EEOC/OFO 1992), aff'd, 05930306 (EEOC 1993)Jackson v. Runyon, Postmaster General, 01923399 (EEOC/OFO 1992), aff'd 05930306 (EEOC 1993); �tc "Carle v. O'Keefe" \f o"�	Carle v. O'Keefe, Secretary of the Navy, 01923399 (EEOC/OFO 1993)Carle v. O'Keefe, Secretary of the Navy, 01923399 (EEOC/OFO 1993).  EEOC will reverse agency dismissal if complainant has raised the issue of compensatory damages (no special language needed), the agency makes an offer of full relief without addressing comp damages, and then dismisses complaint.  �tc "Lenihan" \f o"�	Lenihan v. Dalton, Secretary of the Navy, 01940127 (EEOC/OFO 1994)Lenihan v. Dalton, Secretary of the Navy, 01940127 (EEOC/OFO 1994); �tc "Szabo 2593 " \f o"�	Szabo v. Dalton, Secretary of the Navy, 01942593 (EEOC/OFO 1994)Szabo v. Dalton, Secretary of the Navy, 01942593, at 3 (EEOC/OFO 1994) (Dismissal reversed where offer of full relief only addressed pecuniary damages and failed to consider complainant's alleged pain and suffering).  This is a mandatory requirement, no matter how ridiculous the damages claimed are.  Note however, that compensatory damages are not available, and need not be analyzed in an offer of full relief, where complainant is alleging “injuries resulting from participation in the EEO process.”  Clark�tc "Clark 6234" \f o"� v. Dalton, Secretary of the Navy, 01956234, at 9 (EEOC/OFO 1996), citing see �tc "Rountree 0919" \f o"�	Rountree v. Glickman, Secretary of Agriculture, 01950919 (EEOC 1996)Rountree v. Glickman, Secretary of Agriculture, 01950919 (EEOC 1996).



(1)	However, simply alleging reprisal in a number of management actions does not raise the issue of compensatory damages and the agency did not have to include compensatory damages in the offer of full relief.  Bursely �tc "Bursely 2971" \f o"�v. Dalton, Secretary of the Navy, 01932971, at 3 (EEOC 1994) (the allegations are described at page ).  



(2)	Procedure.  If complainant has raised the issue of comp damages and management wants to make an offer of full relief, write a "Jackson" letter to complainant asking for substantiation of the damages information.  Burden is on complainant to prove with "objective evidence that he or she has incurred compensatory damages, and that the damages are related to the alleged unlawful discrimination."  Ja�tc "Jackson v. Runyon" \f o"�ckson, 01923399, at 8.



(3)	Contents of Jackson Letter.  In the Jackson letter the agency must advise complainant of the evidence necessary to establish damages, entitlement, and warn complainant of invasive questioning from agency on the injuries suffering.



(a)	"The agency should advise appellant that he should submit objective evidence such as statements concerning his emotional pain or suffering, inconvenience, mental anguish, loss of enjoyment of life, injury to professional standing, injury to character or reputation, injury to credit standing, loss of health, and any other nonpecuniary losses that are incurred as a result of the discriminatory conduct. ...  Objective evidence also may include documents indicating appellant's actual out-of-pocket expenses, if any, related to medical treatment, counseling, and so forth, related to the injury allegedly caused by discrimination."



(b)	"It should further advise him that he may submit statements from others, including family members, friends, health care providers, other counselors (including clergy) addressing, for example, the outward manifestations or physical consequences of emotional distress, including sleeplessness, anxiety, stress, depression, marital strain, humiliation, emotional distress, loss of self-esteem, excessive fatigue, or a nervous breakdown.



(c)	"The agency should advise appellant that he must establish a connection between the alleged discriminatory action and the resulting injury."



(d)	"We further note that an agency also should inform appellant that a request for compensatory damages related to emotional pan and suffering may permit the agency to seek personal and sensitive information from him in order to determine whether the injury is linked solely, partially, or not at all to the alleged discriminatory conduct."



Broughton�tc "Broughton" \f o"� v. Dalton, Secretary of the Air Force, 01951999, at 5 n.3 (EEOC/OFO 1995).  The Commission rejected complainant’s arguments that the agency had failed to properly notify him of the type of evidence to submit to establish compensatory damages where the agency attached a copy of the Jackson decision in its “Jackson” letter.  Clark�tc "Clark 6234" \f o"� v. Dalton, Secretary of the Navy, 01956234, at 8 (EEOC/OFO 1996).



(4)	Evaluate complainant's response in the agency's offer of full relief and make the appropriate offer, e.g.,



(a)	You refused to respond to our request, accordingly, no compensatory damages are warranted; or,



(b)	Your response to our request was inadequate to document your claimed injuries, accordingly, no compensatory damages are warranted; or,



(i)	Agency properly dismissed complaint where complainant failed to provide requested medical bills or proof of other expenses, and agency addressed the matter of damages in its offer of full relief stating complainant failed to provide sufficient evidence to support his damages claim.  �tc "Driscoll 0179" \f o"�	Driscoll v. Dalton, Secretary of the Navy, 05940179, IHS 4309-A2 (EEOC 1994)Driscoll v. Dalton, Secretary of the Navy, 05940179, IHS 4309-A2, at 6 (EEOC 1994).



(ii)	"In response to the agency's request, appellant's attorney submitted a letter merely stating that appellant's claim for $300,000 in compensatory damages was for the embarrassment, humiliation, lack of sleep, emotional distress, and anxiety resulting from the agency's actions.  This statement without supporting evidence falls short of the type and extent of proof required to establish an entitlement to compensatory damages."  Rivera�tc "Rivera 4157" \f o"� v. Dalton, Secretary of the Navy, 01934157, IHS 4156-E12, at 4 (EEOC 1994) (emphasis added).



(iii)	Complainant asked for $300,000 in damages when she did not receive an outstanding rating.  In response to the agency's Jackson letter, complainant "generally stated that the alleged discrimination caused her illness and stress, that she lost time from work, and that she had to resign from her position at the shipyard.  However, [she] failed to provide any documentation or detailed information to substantiate her claim for damages. ...  Since [she] failed to provide any evidence of the alleged compensatory damages and/or evidence linking those damages to the alleged discrimination when the agency requested such documentation prior to its offer [of full relief], we find that the agency's denial of the damages in the offer was proper."  �tc "Lugardo 2768" \f o"�	Lugardo v. Dalton, Secretary of the Navy, 01942768, IHS 4173-F6 (EEOC/OFO 1994)Lugardo v. Dalton, Secretary of the Navy, 01942768, IHS 4173-F6, at 3 (EEOC/OFO 1994), citing, see �tc "Taylor 0376" \f o"�	Taylor v. Dalton, Secretary of the Navy, 01940376, IHS 4156-E1 (EEOC 1994)Taylor v. Dalton, Secretary of the Navy, 01940376, IHS 4156-E1 (EEOC 1994).



(iv)	OFO held complainant was not excused from providing evidence of the claimed $300,000 in compensatory damages when she refused the agency's request for information and told the agency to review the EEO complaint file and stated she would not provide the agency with copies of medical records or bills asserting a right to privacy.  �tc "Munson 3006" \f o"�	Munson v. Dalton, Secretary of the Navy, 01943006, IHS 4174-A9 (EEOC/OFO 1994)Munson v. Dalton, Secretary of the Navy, 01943006, IHS 4174-A9, at 4 (EEOC/OFO 1994).  Similarly, OFO rejected complainants argument "that she failed to provide objective evidence of compensatory damages due to her apprehension that the agency would breach her confidentiality relating to such documents.  We find no evidence in the record to support [complainant's] apprehensions ... ."  �tc "Smith 5190 " \f o"�	Smith v. Dalton, Secretary of the Navy, 01945190, IHS 4385-D8 (EEOC/OFO 1995)Smith v. Dalton, Secretary of the Navy,  01945190, IHS 4385-D8, at 5 (EEOC/OFO 1995).



(c)	Based on the evidence you have provided, we offer $x.xx in compensatory damages. 



							(i)	If the agency reduces the amount of compensatory damages claimed, the EEOC has placed the burden on the agency for establishing the rational for the reduction and explaining the reasons for the amount chosen.  Agency offer of full relief failed because agency did not explain why it offered $500 in medical expenses when the bills submitted totaled $755.  �tc "Mims" \f o"�	Mims v. Dalton, Secretary of the Navy, 01933956 (EEOC 1993)Mims v. Dalton, Secretary of the Navy, 01933956 (EEOC 1993).

Im Mims complainant asked for $300 k pain and suffering and $725 in medical bills.  The agency reduced the claim to $500 without explanation.  OFO's decision does not distinguish between the two.  It simply refers to comps.

(3)	The Commission has ordered agencies to give complainants 30 days to provide objective evidence of damages.  Rivera�tc "Rivera 4157" \f o"� v. Dalton, Secretary of the Navy, 01934157, IHS 4156-E12, at 6 (EEOC 1994).  Further, if complainant's response indicates substantive claims for out of pocket medical expenses and a statement with a specific discussion of the manifestations of emotional distress, but fails to adequately demonstrate a causal connection to the alleged discrimination, complainant should receive "a more reasonable amount of time to obtain the necessary medical documentation ... ."  �tc "Szabo 5694" \f o"�	Szabo v. Dalton, Secretary of the Navy, 01945694, IHS 4382-A14 (EEOC/OFO 1995)Szabo v. Dalton, Secretary of the Navy, 01945694, IHS 4382-A14, at 5 (EEOC/OFO 1995), citing, see �tc "Blacksire 2605" \f o"�	Blacksire v. Dalton, Secretary of the Navy, 01932605, IHS 3984-F3 (EEOC 1994)Blacksire v. Dalton, Secretary of the Navy, 01932605, IHS 3984-F3 (EEOC 1994).



m.	Offer of Full Relief in Harassment Cases.�XE "Offer of Full Relief:Harassment Cases"��XE "Harassment:Offers of full relief"��XE "Offer of Full Relief"�  An offer of full relief does not have to include an apology or disciplinary action of others but should include EEO training of harassers and possibly insulating complainant from harassers.  



(1)	No apology or discipline of others required.  �tc "Chiquito" \f o"�	Chiquito v. Frank, Postmaster General, 05900619 (EEOC 1990)Chiquito v. Frank, Postmaster General, 05900619 (EEOC 1990) (no apology required); �tc "Moteley 0435" \f o"�	Moteley v. Frank, Postmaster General, 05910435 (EEOC 1991)Moteley v. Frank, Postmaster General, 05910435 (EEOC 1991) (no discipline required); Hope�tc "Hope v. Kelso" \f o"� v. Kelso, Acting Secretary of the Navy, 05921071, at 4 (EEOC 1993).



(2)	Training and Insulation.  OFO reversed the agency dismissal for complainant's failure to accept an offer of full relief.  Complainant alleged he was subjected to racist epithets, racist jokes by co-workers and his supervisor, his supervisor failed to take remedial action when complainant repeatedly informed him, and that an EEO counselor asked complainant to meet with him without his representative and to get another rep.  The agency's offer to send the employees to annual EEO training was too general and did not specifically address the racial harassment.  "[T]he agency should have offered to insulate appellant from the two coworkers, or to provide sensitivity training for the coworkers that would minimize the chance of recurrence."  The agency also failed to address the EEO counselors actions.  However, the agency's counseling of the supervisor against making racist statements and to report allegations of discrimination was sufficient.  �tc "DeShazor" \f o"�	DeShazor v. Dalton, Secretary of the Navy, 01944732 (EEOC/OFO 1995)DeShazor v. Dalton, Secretary of the Navy, 01944732 (EEOC/OFO 1995). 



(3)	Complainant filed a complaint alleging her supervisor said he would not share his office with a woman.  The offer of full relief stated the supervisor would write her a letter of apology, that appropriate steps would be taken to prevent such actions by her supervisor in the future, and that her supervisor would be sent to training in “EEO Awareness” and in the “Prevention of Sexual Harassment.”  Complainant rejected the offer because she claimed the supervisor had received similar training the year before, the supervisor still had the same attitude towards her, and he had never written the letter of apology.  The Commission sustained the dismissal “because the terms were specifically tailored to cure or correct the particular source of the identified discrimination and to minimize the chance of its recurrence.”  Bursely�tc "Bursely 0297" \f o"� v. Dalton, Secretary of the Navy, 05940297, at 5 (EEOC 1994).  The training for the supervisor was tailored.  As for the apology, the Commission noted that such a remedy is not required under EEO law, but in “any event, the agency offered to provide a formal letter of apology.”  Bursely, at 6, citing see Chiquito v. Frank, Postmaster General, 05900619 (EEOC 1990).  Note that since complainant had rejected the offer, it was not necessary to issue the letter of apology.  The same would have been true with respect to the training but the agency wisely sent the supervisor anyway.  It was clear from the offer of full relief that the supervisor and complainant would have continued working together, nevertheless the Commission found the assurances given by the agency were sufficient.



(4)	Where complainant's supervisor and a co-worker physically threatened complainant, the complainant and supervisor were transferred so there was no supervisor-subordinate relationship, and a memo had been issued to employees specifically stating that management would take "every measure to eliminate threats and other types of offensive behavior in the work environment," constituted adequate relief.  Hamilton�tc "Hamilton 0409" \f o"� v. Garrett, Secretary of the Navy, 01910409, at 2 (EEOC/OFO 1991).



n.	Offer of Full Relief in Cases of Oral Admonishment.  Where complainant was orally admonished, an adequate offer of full relief was a statement that the admonishment (1) would not be counted as a prior offense under the agency's table of penalties, (2) would not be made a matter of record in his personnel record, and (3) would not be used against him in further disciplinary action.  Hamilton �tc "Hamilton 0409" \f o"�v. Garrett, Secretary of the Navy, 01910409, at 3 (EEOC/OFO 1991).



(1)	Complainant, a nurse, alleged she was harassed by a coworker and forced to resign.  The agency offered reinstatement, backpay and benefits.  The offending person, a military member, had been demoted, given 30 days hard labor, psychiatric counseling and reassigned to another department in the hospital.   OFO found this was not full relief because "there is a possibility that the alleged sexual harassment might recur since the harasser would be working in the same hospital ... ."  �tc "Naval v. Kelso" \f o"�	Naval v. Kelso, Acting Secretary of the Navy, 01924429 (EEOC/OFO 1993)Naval v. Kelso, Acting Secretary of the Navy, 01924429, at 4 (EEOC/OFO 1993).  This result may have been different if the agency had described in greater detail the physical separation between the two and how the new job required no interaction between the two.



(2)	Complainant, a GS-9 supply officer alleged she was reprised against when:  (a) her supervisor held a Department meeting and ordered her not to attend; (b) he issued her a letter of requirement requiring her to obtain medical certification for sick leave; (c) an agency official misrepresented himself as an EEO counselor and obtained privileged information; (d) her supervisor reprimanded her in front of subordinates in a demeaning manner; (e) her supervisor threatened her by telling her she had to attend a meeting with him and it was her last chance to set things right before he initiated adverse action; (f) she was rated fully satisfactory instead of exceeds fully successful; and (g) she was excluded from filling a subordinate position.



OFO held the agency specifically tailored the offer and properly dismissed the EEO complaints when she failed to accept the following offer of full relief.  The agency offered to resolve the complaint:



(b) by rescinding the letter of requirement, expunge all record of it from agency files, and that the agency would take steps to prevent future reprisal;



(d) with a formal apology from her supervisor and that the agency would take steps to prevent future reprisal;



(f) by raising the appraisal to exceeds fully successful;



(g) by ensuring her participation in any future hiring actions;



Included with each specific promise was an additional clause that the agency would take steps to ensure no future reprisal by her supervisor [the actual steps were not specified in the decision].



The Commission found that given the terms of the offer and the steps taken to preclude future retaliation, there was no requirement to transfer appellant out from under the supervision of her supervisor.



(The Commission found that allegations (a) (c) and (e) failed to state claims because complainant failed to indicate how she would have remained personally harmed with regard to these allegations).

�tc "Bursely 2971" \f o"�	Bursely v. Dalton, Secretary of the Navy, 01932971 (EEOC 1994)Bursely v. Dalton, Secretary of the Navy, 01932971, at 1-2 (EEOC 1994).



o.	Appraisal Cases.  The agency offered to raise complainant’s rating to outstanding (the highest), but complainant rejected the offer demanding that he be promoted.  OFO sustained the agency dismissal for failure to accept the offer - a promotion “was not related to the alleged violation raised in the instant complaint,” the selection failure was the subject of another complaint, thus “the requested relief would not be appropriate in the instant case” and, complaint “has not shown ... that the purported discriminatory performance appraisal resulted in his failure to be selected ... [and such relief] would be too speculative ... .”  Clark�tc "Clark 6234" \f o"� v. Dalton, Secretary of the Navy, 01956234, at 6 (EEOC/OFO 1996).



	p.	Offers of Full Relief in Promotion Cases.  Complainant, a GS-11, was initially rated as ineligible for promotion to a GS-12 position.  The competitive selection process was canceled, the position description was rewritten and complainant was noncompetitively promoted a month later than she would have been had she been promoted competitively.  She alleged discrimination when she was rated ineligible.  The agency issued an offer of relief for the difference in pay for the one month and included a promise of no reprisal.  Complainant rejected the offer because the agency failed to rerate her as eligible by a “seasoned” staffing specialist.  No compensatory damages were raised.  OFO sustained the agency dismissal for failure to accept the offer of full relief.  �tc "Corrigan 5464" \f o"�	Corrigan v. Dalton, Secretary of the Navy, 01965464 (EEOC/OFO 1997)Corrigan v. Dalton, Secretary of the Navy, 01965464 (EEOC/OFO 1997).



					q.	Restored to�XE "Offer of Full Relief:Position, Same or Similar"� Same or Substantially Equivalent Position.  29 C.F.R. 1614.501(a)(3).  Where complainant disputes that position offered is not same or equivalent, the agency should respond with evidence establishing it has met this requirement.  �tc "Rivera 4157" \f o"�	Rivera v. Dalton, Secretary of the Navy, 01934157, IHS 4156-E12 (EEOC 1994)Rivera v. Dalton, Secretary of the Navy, 01934157, IHS 4156-E12 (EEOC 1994). 



	(1)	A nonsupervisory GS-12 computer specialist position was not substantially equivalent to the GS-12 Branch Head position in dispute.  �tc "Scullion" \f o"�	Scullion v. Dalton, Secretary of the Navy, 01945496 (EEOC/OFO 1995)Scullion v. Dalton, Secretary of the Navy, 01945496, at 5 (EEOC/OFO 1995). 



�12.	Mootness�tc "12.	Mootness" \l 3� � �XE "Dismissing Formal Complaint:Moot"�complaints should periodically be examined to determine if they are moot.  29 C.F.R. 1614.107(e).�XE "Mootness"�



Practice Tip:	Where it is too late in the complaint process to make an offer of full relief, if the agency implements full relief for complainant, the complaint may be dismissed as moot.  Gera�tc "Gerasta" \f o"�sta v. Dalton, Secretary of the Navy, 01933819  (EEOC/OFO 1993).  



a.	Mootness is a pre�adjudication issue, once a case has been determined on its merits, an agency cannot dismiss the complaint because complainant has left the agency.  �tc "White v. Frank" \f o"�	White v. Frank, Postmaster General, 05870481, IHS 1975-F4 (EEOC 1988)White v. Frank, Postmaster General, 05870481, IHS 1975-F4 (EEOC 1988).



b.	Standard Used by EEOC to Determine Mootness.  The Commission uses the following two-part test to determine mootness.  



A complaint is moot and a person is no longer aggrieved when it can be said with assurance that [1] there is no reasonable expectation that the alleged violation will recur; [2] and the interim relief or events have completely and irrevocably eradicated the effects of the alleged violation.  When both conditions are satisfied, neither party has a legal, cognizable interest in the final determination of the underlying questions of fact and law.  �tc "County of Los Angeles v. Davis" \f o"�	County of Los Angeles v. Davis, 440 U.S. 625 (1979)County of Los Angeles v. Davis, 440 U.S. 625, 631 (1979).



c.	When complainant leaves agency and there is no economic relief available, the complaint is generally rendered moot.  �tc "Murphy" \f o"�	Murphy v. Frank, Postmaster General, 05870571, 88 FEOR ¶ 3147, IHS 1878-G8 (EEOC 1988)Murphy v. Frank, Postmaster General, 05870571, 88 FEOR ¶ 3147, IHS 1878-G8 (EEOC 1988); �tc "Conrad 0821" \f o"�	Conrad v. Hodel, Secretary of the Interior, 05880821, 89 FEOR ¶ 3094 (EEOC 1988)Conrad v. Hodel, Secretary of the Interior, 05880821, 89 FEOR ¶ 3094 (EEOC 1988).



(1)	When complainant's removal was upheld by the MSPB, the agency dismissed a previously filed complaint.  The Commission held the allegation concerning job duties was properly dismissed, but complainant's allegation that she was forced to do GS-11 but paid as a GS-9 was improperly dismissed.  If complainant prevailed on her pay claim, she would be entitled to economic relief.  Mahboob�tc "Mahboob" \f o"� v. Dalton, Secretary of the Navy, 01934017 (EEOC/OFO 1993), aff'd, 05940294 (EEOC 1994).



	(2)	Retirement of complainant generally moots a complaint.�XE "Retirement:Complainant and mootness"�  �tc "Wynne 0962" \f o"�	Wynne v. Stone, Secretary of the Army, 05890962, 90 FEOR ¶ 3102 (EEOC 1989)Wynne v. Stone, Secretary of the Army, 05890962, 90 FEOR ¶ 3102 (EEOC 1989).  Note, retirement of complainant will not moot complaints where a dispute over money remains, e.g., complainant wants a promot�XE "Promotions"�ion, overtime, shift differential, compensatory damages, etc.



	(a)	Complainant alleged age discrimination when he was denied training and when he was denied a higher rate of pay for being acting supervisor in the absence of his immediate supervisor.  The agency dismissed the complaint as moot when he retired.  OFO sustained the dismissal of the training claim because it had been rendered moot by the retirement.  However, even though the agency had provided evidence that complainant was being detailed to the higher supervisory grade and regulations provide that individuals on details don't get higher pay, the Commission held that this evidence went to the merits, and if complainant eventually won, he would get additional pay.  Thus this allegation was not moot.  Fit�tc "Fitzgerald v. Garrett" \f o"�zgerald v. Garrett, Secretary of the Navy, 05910466 (EEOC 1991).



(3)	Where complainant knew the EEOC had sustained a finding of discrimination and voluntarily took a an early retirement the following allegations of discrimination were rendered moot:



(a)	It "eliminated the agency's obligation to reassign him" in accordance with the Commission's final decision.   �tc "Bell 01933320" \f o"�	Bell v. Dalton, Secretary of the Navy, 01933320 (EEOC 1994)Bell v. Dalton, Secretary of the Navy, 01933320, at 3 (EEOC 1994), citing, see generally �tc "LaCross 0439" \f o"�	LaCross v. Frank, Postmaster General, 05900439, IHS 2611-B13 (EEOC 1990)LaCross v. Frank, Postmaster General, 05900439, IHS 2611-B13 (EEOC 1990). 



(b)	Harassment.  Bell, at 4 ("Generally, allegations of harassment are extinguished when an individual leaves the agency." citing, �tc "Clark 0081" \f o"�	Clark v. Shannon, Acting Secretary of the Army, EEOC 05930081, IHS 3719-B6 (EEOC 1993)Clark v. Shannon, Acting Secretary of the Army, 05930081, IHS 3719-B6 (EEOC 1993)).



(c)	Appraisal, which had been downgraded by second level supervisor, but subsequently upgraded as a result of a grievance.  Bell, at 4.



(d)	Denial of leave.  Bell, at 4.



The key to Bell is that his retirement was voluntary and compensatory damages were not an issue.



(4)	Where complainant is alleging a constructive discharge, retirement cannot be used as a grounds for declaring a complaint moot until the constructive discharge issue is resolved.  �tc "Limberis v. Dalton" \f o"�	Limberis v. Dalton, Secretary of the Navy, 01933132 (EEOC/OFO 1993)Limberis v. Dalton, Secretary of the Navy, 01933132 (EEOC/OFO 1993); �tc "Johnson v. Kelso" \f o"�	Johnson v. Kelso, Acting Secretary of the Navy, 01930750 (EEOC/OFO 1993)Johnson v. Kelso, Acting Secretary of the Navy, 01930750 (EEOC/OFO 1993) (complainant's contested termination precludes dismissal of earlier complaints for being moot).



				d.	Retirement of responsible management official (RMO).�XE "Retirement:RMO and mootness"�  Complainant alleged her supervisor was rude to her on five occasions between July and October 1991.  The supervisor went on sick leave between May 92 and Feb 93, and then retired.  The agency properly dismissed the complaint as moot.  �tc "McDonald-Walker" \f o"�	McDonald-Walker v. Kelso, Acting Secretary of the Navy, 01932103 (EEOC/OFO 1993)McDonald-Walker v. Kelso, Acting Secretary of the Navy, 01932103 (EEOC/OFO 1993).  Note, this complaint could also have been dismissed for failure to state a claim, the incidents did not rise to the level of harassment.

e.	It is more difficult to dismiss a complaint as being moot where complainant was simply reassigned within the same organization.  Complainant was not getting along with her supervisor at the Navy’s Bureau of Personnel (a large organization) and filed a complaint alleging, among other items, that the supervisor sabotaged her computer entries by later changing the data, he sent her a memo regarding her low work output, he told her not to work on her EEO complaints, had her desk relocated, and hampered her referral to other positions.  The Navy reassigned complainant at her request away from her supervisor to another “separate and detached division” (not otherwise described) within the Bureau.  The Navy then dismissed the allegations as being moot.  OFO reversed the dismissal on the mere possibility that she might have future contact with her old supervisor.  Complainant “still works for the same bureau that she worked for at the time of the alleged discriminatory incidents.  Consequently, it could be argued that appellant could still have contact with the alleged discriminatory officials and be subjected to the discriminatory actions again ... .  Therefore, it can be said that there is reasonable expectation that the alleged violations will recur.  Accordingly, the Commission cannot find that her complaint is moot.”  �tc "Ward 3338" \f o"�	Ward v. Dalton, Secretary of the Navy, 01953338 (EEOC/OFO 1996)Ward v. Dalton, Secretary of the Navy, 01953338, at 3 (EEOC/OFO 1996) (emphasis added).  It is possible that with a better description in the record of the Bureau as to its size, and location of these two divisions, that the that the EEOC may have sustained the dismissal.



f.	Mootness and Requested Relief - Including Compensatory Damages.   Recall that the specific relief requested is irrelevant to whether a claim is stated.  Wa�tc "Walker v. Dalton" \f o"�lker v. Dalton, Secretary of the Navy, 01934354, at 4 (EEOC/OFO 1994), citing, see Czecha�tc "Czecha v. Mosbacher" \f o"� v. Mosbacher, Secretary of Commerce, 05890929 (EEOC 1989).  Thus, adding a claim of compensatory damages to an allegation which does not state a claim will not limit the agency’s ability to dismiss a complaint.  However, a demand for comp damages�XE "Compensatory Damages"� may prevent dismissal of a claim from being moot.  Where complainant raises the issue of compensatory damages, before dismissing a complaint as moot, the organization must make an inquiry and determine (as previously described at page ) whether, or the extent to which, compensatory damages are payable.  �tc "Kaleda" \f o"�	Kaleda v. Dalton, Secretary of the Navy, 01940193 (EEOC/OFO 1994)Kaleda v. Dalton, Secretary of the Navy, 01940193 (EEOC/OFO 1994) (underlying complaint over a 30 minute AWOL not rendered moot by eliminating AWOL because agency failed to show it offered complainant the opportunity to submit objective proof of his claim of $500,000 in damages); see �tc "Salazar 0316" \f o"�	Salazar v. Reno, Attorney General (FBI), 05930316 (EEOC 1994)Salazar v. Reno, Attorney General (FBI), 05930316 (EEOC 1994).check out Salazar case  Dismissal of complaint for mootness was appropriate where complainant, an instructor:  alleged discrimination when his lesson plans were rejected, grading and examination practices were changed, he was reassigned to a new position without administrative support, and he was required to wear a necktie; demanded $2 million in damages; and resigned upon receiving a severance incentive bonus and subsequently received a disability retirement.  Key to OFO’s decision was that before dismissing the complaint, the “agency sought information with regard to appellant’s claim to compensatory damages” and in its final decision dismissing the complaint evaluated the evidence concluding that complainant had not established compensatory damages.  Complainant’s reply demonstrated that the chronic medical conditions complained of all predated his employment, and where it was claimed that the discrimination exacerbated his conditions on two occasions, the evidence failed to show any causal connection.  �tc "Olsen 1390" \f o"�	Olsen v. Dalton, Secretary of the Navy, 01961390 (EEOC/OFO 1997)Olsen v. Dalton, Secretary of the Navy, 01961390 (EEOC/OFO 1997).



g.	Typical Results in Cases Dismissed as Moot.



(1)	Cancellation of a RIF notice renders the EEO complaint about same moot.  �tc "Lathen v. Garrett" \f o"�	Lathen v. Garrett, Secretary of the Navy, 01914090 (EEOC/OFO 1992)Lathen v. Garrett, Secretary of the Navy, 01914090 (EEOC/OFO 1992).



(2)	Rescinding a letter of reprimand, and compensating employee for a 20 minute AWOL renders a complaint moot.  The agency must submit evidence that it provided relief to complainant.  Lewis �tc "Lewis v. Kelso 2090" \f o"�v. Kelso, Acting Secretary of the Navy, 01932090 (EEOC/OFO 1993).



(3)	Agency failed to show a complete remedy was implemented and OFO reversed the agency's dismissal.  Complainant alleged the agency violated the Rehabilitation Act by failing to provide a smoke free environment.  The agency canceled the complaint after implementing a policy restricting smoking.  The record before OFO did not indicate whether the policy was implemented where complainant worked or whether it was enforced.  �tc "Meyers v. Garrett" \f o"�	Meyers v. Garrett, Secretary of the Navy, 01912341 (EEOC/OFO 1991)Meyers v. Garrett, Secretary of the Navy, 01912341 (EEOC/OFO 1991).  Note, these failures could have been cured with an affidavit from an appropriate agency official.



(4)	Complaint over delay in classification of position rendered moot by completion of classification process.  Dissatisfaction with result is a new complaint which must be counseled etc.  Bautis�tc "Bautista" \f o"�ta v. Garrett, Secretary of the Navy, 01910430 (EEOC/OFO 1991).



(5)	Agency properly dismissed complaint concerning nonselection for promot�XE "Promotions"�ion where employee was retroactively promoted and given backpay.  �tc "Pepin v. Kelso" \f o"�	Pepin v. Kelso, Acting Secretary of the Navy, 05921034 (EEOC 1993)Pepin v. Kelso, Acting Secretary of the Navy, 05921034 (EEOC 1993). 



�13.	Allegation not previously discussed with EEO counselor�tc "13.	Allegation not previously discussed with EEO counselor" \l 3� during informal counseling stage.�XE "Dismissing Formal Complaint:Not Counseled"�  29 C.F.R. 1614.107(b); �tc "Jackson v. Garrett" \f o"�	Jackson v. Garrett, Secretary of the Navy, 01920877 (EEOC/OFO 1992)Jackson v. Garrett, Secretary of the Navy, 01920877 (EEOC/OFO 1992).



a.	This is a change from the old EEOC regulations at 29 C.F.R. part 1613.  Under 1613, allegations not counseled were referred back to the counselor for EEO counseling.  Knig�tc "Knight v. Garrett" \f o"�ht v. Garrett, Secretary of the Navy, 01920724, at 3 (EEOC/OFO 1992), citing �tc "MD 107" \f p"�Management Directive (MD)-107 (EEOC)MD 107 § 6-6.  Under the new part 1614 regulations, effective October 1, 1992, such allegations are simply dismissed.



	Practice Tip:�XE "Practice Tips:Formal-Informal Complaint"�	If complainant makes initial contact with an EEO counselor by submitting a formal complaint form, do not dismiss.  Instead, treat the submission as an informal complaint, conduct counseling etc..



b.	If a complaint is dismissed for this reason, the agency has the burden of establishing complainant did raise the allegation during counseling.  Henry�tc "Henry 2450 " \f p"� v. Dalton, Secretary of the Navy, 01942450, at 9 (EEOC/OFO 1994), citing, see �tc "Hodges 4264" \f o"�	Hodges v. Runyon, Postmaster General, 01934264, IHS 3852-G1 (EEOC/OFO 1993)Hodges v. Runyon, Postmaster General, 01934264, IHS 3852-G1 (EEOC/OFO 1993).



	Practice Tip:�XE "Practice Tips:Dismissing Complaints"�	If you dismiss a complaint for complainant's failure to raise the allegation during counseling; to meet its burden of proof on appeal, the agency MUST include an affidavit from the counselor that complainant did not raise the allegation during counseling.



				c.	NOTE:  When filing the formal complaint, the complainant cannot raise new factual allegations of discrimination, but the complainant can add additional basis of discrimination.  For example, if an employee contacted an EEO counselor alleging race discrimination, the employee may add sex, religion, color or any other basis in the formal complaint.  Complainant was allowed to add the new basis of disability discrimination to her formal complaint even though she had only alleged race, color, sex, and religion and reprisal to the EEO counselor.  Johnson �tc "Johnson 3628" \f o"�v. Dalton, Secretary of the Navy, 01943628, at 4 (EEOC/OFO 1995), citing:  see �tc "Sanchez v. Standard Brands" \f o"�	Sanchez v. Standard Brands, Inc., 431 F.2d 455 (5th Cir. 1970)Sanchez v. Standard Brands, Inc., 431 F.2d 455 (5th Cir. 1970); �tc "President v. Vance" \f o"�	President v. Vance, 627 F.2d 353 (D.C. Cir. 1980)President v. Vance, 627 F.2d 353 (D.C. Cir. 1980) (applying Sanchez to federal employment cases).



d.	However, if the agency wishes, it may still refer new factual allegations of discrimination back for counseling, offer complainant the opportunity to file a formal complaint, and if filed, then decide whether to accept or dismissed the allegation.  Under this procedure, complainant cannot appeal the remand of the allegation back to counseling but must wait until the complaint is dismissed.  Henry�tc "Henry 2450 " \f o"� v. Dalton, Secretary of the Navy, 01942450, at 9 (EEOC/OFO 1994).



�	14.	Untimely informal complaint�XE "Dismissing Formal Complaint:Untimely Informal"��tc "14.	Untimely informal complaint" \l 3� � �XE "Informal Complaint:Untimely"�EEO counselor not contacted within 45 days of alleged incident.  29 C.F.R. 1614.107(b).  



a.	The rule is that a person must initiate contact with an EEO counselor, or other person designated by the agency to receive EEO complaints, within 45 days of the date of the alleged discrimination, or if it is a personnel action, within 45 days of the effective date.  29 C.F.R. 1614.105(a)(1). 

(1)	The agency does not waive its right to dismiss a complaint for untimeliness on remand by having dismissed it for another reason previously.  Broughton�tc "Broughton" \f o"� v. Dalton, Secretary of the Navy, 01951999, at 3 (EEOC/OFO 1995).  Nor does the agency waive its right to dismiss an untimely complaint by accepting an investigating it.  Broughton, at 3, citing, Blackledge�tc "Blackledge v. Brady" \f o"� v. Brady, 57 F.E.P. 1805 (D.D.C. 1990).



(2)	Days are computed in the same manner as in the Federal Rules of Civil Procedure - the first day counted is the day after the event triggering the time period, and the last day is extended if it falls on a weekend or federal holiday.  29 C.F.R. 1614.604(d).  Where complainant received the final agency decision on Saturday, the time limit begins to run on Sunday not the next day Monday.  The weekend rule only applies when “the last day to file falls on a Saturday, Sunday, or Federal holiday.”  �tc "Gaines 0819" \f o"�	Gaines v. Dalton, Secretary of the Navy, 05960819 (EEOC 1996)Gaines v. Dalton, Secretary of the Navy, 05960819, at 2 (EEOC 1996) (emphasis in original).



b.	Responding to an Appeal of a Complaint Dismissed for Being Untimely.  First, it is critical that the agency meet its obligations under the EEOC’s regulations to provide notice to employees of their appeal rights.  Second, it is critical for the agency to provide evidence in its response to complainant’s appeal that it has properly informed employees of their appeal rights.  The evidence the agency must include in its response to an appeal are sworn statements from the appropriate official, typically EEO counselors or employee relations specialists, and exhibits such as EEO posters informing employees of their rights.  (Evidence about the information provided in the poster can be from sworn statements, 8.5 x 11 reproductions of the posters, and even photos of the location of posters.)  



(1)	An example of the agency doing it right is �tc "Adams 3057" \f o"�	Adams v. Dalton, Secretary of the Navy, 01963057 (EEOC/OFO 1996)Adams v. Dalton, Secretary of the Navy, 01963057 (EEOC/OFO 1996).  On March 10 Adams learned he had not been selected for promotion and filed an administrative grievance (not a grievance under a union contract) on March 20.  His grievance was denied on September 15 and he contact an EEO counselor for the first time the same day, and subsequently filed a formal complaint on November 14 which the agency dismissed for untimely initial contact with an EEO counselor.  Complainant sought to excuse his untimely filing alleging the employee relations specialist he dealt with on the admin grievance told him that filing an EEO complaint would take many months potentially involve lawyers with large legal fees, told him on several occasions that he could file an EEO complaint at the end of the admin grievance problem, and complainant alleged he had never been apprised of the time limits for filing an EEO complaint.  In response the agency submitted an affidavit from the employee relations specialist which stated:  (1) when complainant raised the issue of discrimination in the first meeting the specialist told him that he could not dual process a grievance and a complaint and informed him of the time limits for filing both; (2) the specialist denied telling complainant he could file an EEO complaint after the grievance, or that the EEO process was long and expensive; and (3) that EEO posters were placed throughout the specialist’s building, including right outside his office, and that the posters state employees have 45 days to contact an EEO counselor.  (While the decision is silent on this point, the statement should have also related that the posters were there at least 45 days before complainant’s initial contact.)  OFO believed the specialist’s affidavit and sustained the dismissal.  Without the affidavit covering all the issues it did, OFO would have reversed the dismissal.



(2)	Where complainant and the agency engage in a battle of affidavits, OFO may still sustain the agency’s dismissal.  Complainant resigned January 28.  On 21 March (past the 45 days) his attorney initiated contact with the EEO counselor by writing a letter to the agency in which he asserted that complainant first perceived he was being discriminated against on February 6 (45 days earlier).  The agency dismissed.  On appeal complainant provided an affidavit stating he first became aware of discrimination when on 6 February an EEO official told him that management would not let him withdraw his resignation because of complainant’s earlier allegations regarding the treatment of minorities, and the EEO official refused his request for counseling.  The agency submitted an affidavit from the EEO official denying any conversation with complainant on 6 February or that he ever said what complainant attributed to him.  OFO found for the agency and sustained the dismissal.  OFO noted that there was no mention in the attorney’s letter of 21 March which stated the letter was the initial contact and made no mention of a failed attempt on 6 February.  “The only thing we find remarkable about the otherwise inexplicable reference in the letter to the perceived discrimination on February 6 is that a reference to that date would make the EEO contact timely so long as the agency received the [overnight, express mail] letter no later than March 23, 1995.”  �tc "Tripp 3201" \f o"�	Tripp v. Dalton, Secretary of the Navy, 01963201 (EEOC/OFO 1996)Tripp v. Dalton, Secretary of the Navy, 01963201, at 3 (EEOC/OFO 1996).



c.	Informal Complaints Generally Cannot be Reinstated Once Withdrawn.  Complainants may not request reinstatement of an informal complaint unless (a) complainant was coerced into withdrawing the complaint, or (b) complainant is alleging a settlement agreement was breached.  Otherwise the time limit for filing a formal complaint would be extended indefinitely.  �tc "Allen 0168" \f o"�	Allen v. Perry, Secretary of Defense, 05940168, 95 W.L. 329798 (EEOC 1995)Allen v. Perry, Secretary of Defense, 05940168, 95 W.L. 329798 (EEOC 1995).  See also, Laches at page .



d.	What Constitutes Contact with an EEO Counselor.  Normally, the initial contact is made when complainant meets with the EEO counselor.  However, contacting the EEO office for an appointment may be sufficient to constitute initiating contact, e.g, contacting the EEO office on the 45th day to be told that the earliest available appointment is not till 3 days later, would still be a timely complaint.  �tc "Gibson 0642" \f o"�	Gibson v. Dalton, Secretary of the Navy, 01960642 (EEOC/OFO 1996)Gibson v. Dalton, Secretary of the Navy, 01960642, at 2-3 (EEOC/OFO 1996).



(1)	However, not all conversations with an EEO counselor constitute an initiation of counseling.  The applicant or employee's contact must be with the intent of initiating counseling.  �tc "Jimenez" \f o"�	Jimenez v. Dalton, Secretary of the Navy, 01942204 (EEOC/OFO 1994)Jimenez v. Dalton, Secretary of the Navy, 01942204, at 2-3 (EEOC/OFO 1994).



(2)	Complainant did not initiate counseling when she met with the EEO counselor, told the counselor she was meeting with management to dispute her appraisal, and that if she was dissatisfied, she would return and file a formal complaint.  "EEO Counselor contact for the purpose of tolling the time limit requires at a minimum that the complainant intend by initiating such contact to pursue EEO counseling. ... [Here], the evidence indicates that she did not intend to pursue an EEO claim at that time."  �tc "Malloy 5309" \f o"�	Malloy v. Dalton, Secretary of the Navy, 01945309 (EEOC/OFO 1995)Malloy v. Dalton, Secretary of the Navy, 01945309, at 3 (EEOC/OFO 1995), citing, �tc "Snyder 1061 " \f o"�	Snyder v. Cheney, Secretary of Defense, 05901061 (EEOC 1990)Snyder v. Cheney, Secretary of Defense, 05901061 (EEOC 1990).



(3)	Complainant did not intend to start the pre-complaint processing when he "informed an EEO Counselor 'in the hallway' of his intention to file an EEO complaint if the agency's Labor Relations Branch failed to resolve the matter."  Complainant's next contact with the EEO counselor was more than 45 days after the alleged discriminatory incident and thus the agency properly dismissed the complaint as untimely.  �tc "Wilkenson 5814" \f o"�	Wilkenson v. Dalton, Secretary of the Navy, 01945814 (EEOC/OFO 1995)Wilkenson v. Dalton, Secretary of the Navy, 01945814 (EEOC/OFO 1995).  



e. 	When the Time Limits Begin�tc "e. 	When the Time Limits Begin" \l 4�.



(1)	Effective date of personnel action.



(2)	Reasonable Suspicion Standard.  When complainant has a reasonable suspicion discrimination has occurred the time limits begin.  �tc "Parades" \f o"�	Parades v. Nagle, 27 F.E.P. 1345 (D.D.C. 1982)Parades v. Nagle, 27 F.E.P. 1345 (D.D.C. 1982).  Parades standard adopted by EEOC in:  �tc "Ryan 0054 " \f o"�	Ryan v. Garrett, Secretary of the Navy, 05910054 (EEOC 1991)Ryan v. Garrett, Secretary of the Navy, 05910054 (EEOC 1991); �tc "Beilata 0003" \f o"�	Beilata v. Reed, Director, Defense Contract Audit Agency, 05890003 (EEOC 1988)Beilata v. Reed, Director, Defense Contract Audit Agency, 05890003 (EEOC 1988).  The time limit for contacting an EEO counselor begins when "the facts that would support a charge of discrimination under Title VII were apparent or should have been apparent to a person with a reasonably prudent regard for his rights similarly situated to the plaintiff."  �tc "Reeb" \f o"�	Reeb v. Economic Opportunity of Atlanta, Inc., 516 F.2d 924 (5th Cir. 1975)Reeb v. Economic Opportunity of Atlanta, Inc., 516 F.2d 924, 931 (5th Cir. 1975), quoted in:  Mar�tc "Martinez v. Dalton" \f o"�tinez v. O'Keefe, Secretary of the Navy, 01922255, IHS 3382-E7, at 2 (EEOC/OFO 1992); �tc "Boroda 1348" \f o"�	Boroda v. Dalton, Secretary of the Navy, 01941348 (EEOC/OFO 1994)Boroda v. Dalton, Secretary of the Navy, 01941348, at 2 (EEOC/OFO 1994).



(3)	Reasonable person standard is an objective test.  �tc "Wofolk" \f o"�	Wofolk v. Rivera, 729 F.2d 1114 (7th Cir. 1984)Wofolk v. Rivera, 729 F.2d 1114 (7th Cir. 1984).  Failure to contact EEO counselor within 30 days (under 1613) of receiving appraisal excused where employee stated he did not suspect discrimination until he saw the appraisals of other employees and filed within 30 days of days of that event.  �tc "Mendez" \f o"�	Mendez v. Kelso, Acting Secretary of the Navy, 01930398 (EEOC/OFO 1993)Mendez v. Kelso, Acting Secretary of the Navy,  01930398 (EEOC/OFO 1993).



(4)	Complainants should not wait for all the supporting facts or proof before initiating a complaint.  They should do so when they have a reasonable suspicion there was discrimination.  �tc "Braken 0065" \f o"�	Braken v. Frank, Postmaster General, 05900065 (EEOC 1990)Braken v. Frank, Postmaster General, 05900065 (EEOC 1990).



(5)	Where complainant first filed a mixed appeal with the MSPB, e.g., alleging discriminatory forced resignation, but the MSPB found no jurisdiction, the time to initiate the EEO process is tolled if the appeal to the MSPB was timely.  Where complainant did not file his MSPB appeal until two years after his resignation, the MSPB AJ's dismissal of the MSPB appeal did not revive the complainant's opportunity to file an EEO complaint.  W�tc "Wood v. Garrett" \f o"�ood v. Garrett, Secretary of the Navy, 05901196 (EEOC 1991).



f.	Waiver of Time Limits�tc "f.	Waiver of Time Limits" \l 4�.  The 45 day time limit to contact an EEO counselor can be waived under a limited set of circumstances:



(1)	Not notified of the Time Limits.  Waiver is appropriate when complainant shows he was not notified of time limits and was not otherwise aware of them.  29 C.F.R. 1614.604(c).  See discussion at page .

(2)	Circumstances Beyond the Control of Complainant.  Waiver is appropriate when complainant is prevented by circumstances beyond complainant's control from submitting a timely complaint, i.e., a physical or mental disability.  29 C.F.R. 1614.604(c).  See discussion at page .



(3)	Other reasons considered sufficient by the agency.  29 C.F.R. 1614.604(c).  Never accept an untimely complaint just to show "good faith."  If an untimely complaint presents problems which need to be addressed, dismiss the complaint, and have management resolve the matter outside the EEO complaint process.



(4)	Agency Misconduct.  Time limits should be waived where a federal employee has "been induced or tricked by [their] adversary's misconduct into allowing [a] filing deadline to pass."  �tc "Irwin v. VA" \f o"�	Irwin v. Veterans Admin., 498 U.S. 89 (1990)Irwin v. Veterans Admin., 498 U.S. 89, 96 (1990).  See discussion at page .



(5)	Continuing Violation Theory�tc "(5)	Continuing Violation Theory" \l 4�.�XE "Continuing Violation"�  The continuing violation theory allows complainant to reach back from a timely incident and include otherwise untimely incidents, if the incidents constitute a related pattern of discrimination.  See discussion at page .



g.	Dual Burden On Complainant & Agency.  While the complainant has the burden of proving an exception applies to waiving untimely contact with an EEO Counselor, the agency has the burden of gathering information relevant to the claimed exception during counseling, and/or providing relevant rebuttal information to OFO when the dismissal of the complaint/allegation is appealed.



(1)	Where "there is an issue of timeliness, 'an agency always bears the burden of obtaining sufficient information to support a reasoned determination as to timeliness.'"  �tc "Barlow 4505" \f o"�	Barlow v. Dalton, Secretary of the Navy, 01944505 (EEOC/OFO 1995)Barlow v. Dalton, Secretary of the Navy, 01944505, at 4 (EEOC/OFO 1995), quoting, �tc "Williams 0506" \f o"�	Williams v. Cheney, Secretary of Defense, 05920506 (EEOC 1992)Williams v. Cheney, Secretary of Defense, 05920506 (EEOC 1992).

				(2)	Make sure evidence relevant to the issue of timeliness is submitted in the agency response to the appeal.  WAITING TO REQUEST RECONSIDERATION MAY BE TOO LATE TO SUBMIT EVIDENCE.  Commission rejected agency's request to reconsider that the complaint was identical to a previous complaint because evidence submitted in request to reopen was previously available, i.e., a copy of the earlier complaint.  Nevertheless, on its own motion, the Commission reviewed the evidence and found the complaint was a duplicate of an earlier complaint and sustained the agency dismissal.  �tc "Kapp 0662" \f o"�	Kapp v. Dalton, Secretary of the Navy, 05940662 (EEOC 1995)Kapp v. Dalton, Secretary of the Navy, 05940662, at 6 (EEOC 1995).



h.	When Complainants Allege They Were Not Informed and Did Not Know of the Time Limits for Initiating Counseling.



(1)	This is a two part test.  Even if complainant establishes the agency failed to inform him/her of the time limit, if complainant was otherwise aware of the 45 days to initiate counseling, e.g., having filed numerous complaints in the past, waiver for untimely contact was not appropriate.



				(2)	Agency Response - Constructive Knowledge.  Where complainants allege they were not notified of the time limits, the Commission has held "constructive knowledge will be imputed to an employee where an employer has fulfilled [its] statutory obligation by posting notices informing employees of their rights and obligations under Title VII ... ."  �tc "Yashuk 0382" \f o"�	Yashuk v. Frank, Postmaster General, 05890382 (EEOC 1989)Yashuk v. Frank, Postmaster General, 05890382 (EEOC 1989).  Complainant's lack of knowledge concerning time limit to contact EEO counselor will not toll the time limit where employer has fulfilled its statutory obligation by posting notices informing employees of their rights and obligations under Title VII.  �tc "Morrow v. Garrett" \f o"�	Morrow v. Garrett, Secretary of the Navy, 01911403 (EEOC/OFO 1991)Morrow v. Garrett, Secretary of the Navy, 01911403, at 2 (EEOC/OFO 1991), citing, �tc "Kale" \f o"�	Kale v. Combined Ins. Co. of America, 861 F.2d 746 (1st Cir. 1988)Kale v. Combined Ins. Co. of America, 861 F.2d 746, 752-55 (1st Cir. 1988).�XE "EEO Counselors:Posting EEO Notice"�



				(3)	What Agency Must Do To Establish Constructive Knowledge.



				(a)	Agency must submit evidence that it posted EEO notices with time limits for contacting EEO counselor or otherwise disseminated information informing employees of the requisite time limit to give complainants constructive knowledge.  The agency's failure to provide evidence that such information was provided employees will cause the EEOC to reverse agency dismissal for untimely contacting EEO counselor.  �tc "Bohnert" \f o"�	Bohnert v. Dalton, Secretary of the Navy, 01943261 (EEOC/OFO 1994)Bohnert v. Dalton, Secretary of the Navy, 01943261, at 2 (EEOC/OFO 1994), citing, �tc "Brown 0987" \f o"�	Brown v. Mosbacher, Secretary of Commerce, 05890987, IHS 2487-F11 (EEOC 1990)Brown v. Mosbacher, Secretary of Commerce, 05890987, IHS 2487-F11 (EEOC 1990); �tc "Polsby 970 F.2d 1360" \f o"�	Polsby v. Chase, 970 F.2d 1360, 59 F.E.P. 712 (4th Cir. 1992), vacated sub nom., Polsby v. Shalala, 113 S.Ct. 1940 (1993) (mem.)Polsby v. Chase, 970 F.2d 1360, 59 F.E.P. 712 (4th Cir. 1992), vacated sub nom., Polsby v. Shalala, 113 S.Ct. 1940 (1993) (mem.) (agency failed to establish constructive knowledge because counselor's affidavit failed to specify that EEO posters included notice of the 30 day time limit for filing complaints.  Brief for Respondents at 11 n.13). 



			(b)	EEO counselor's report, or affidavit from EEO official, must not only relate what information is in the EEO notice, and that they have been posted by the agency, but that the notices had been posted for more than 45 days before the complainant contacted the EEO counselor.  �tc "Zanghi" \f o"�	Zanghi v. Dalton, Secretary of the Navy, 01934334 (EEOC/OFO 1993)Zanghi v. Dalton, Secretary of the Navy, 01934334 (EEOC/OFO 1993).   



						(c)	Burden of proof not met where EEO counselor's report merely made a generalized affirmation that it posted EEO information.  �tc "Pride 0134" \f o"�	Pride v. Runyon, Postmaster General, 05930134 (EEOC 1993)Pride v. Runyon, Postmaster General, 05930134 (EEOC 1993).



						(d)	Agency met its burden when it submitted an affidavit from complainant's supervisor which stated the EEO notice was on the official bulletin board for complainant's area, it was there prior to the incident where complainant alleged discrimination, and the agency submitted a copy of the poster.  �tc "Sha'de" \f o"�	Sha'de v. Dalton, Secretary of the Navy, 01944581 (EEOC/OFO 1995)Sha'de v. Dalton, Secretary of the Navy, 01944581, at 3 (EEOC/OFO 1995).  Agency met its burden where it included in the record a copy of the EEO poster on display in complainant's work area, a photo of the bulletin board adjacent to the men's room in complainant's work area, and an affidavit identifying the poster, the photo, and stating similar posters were on bulletin boards throughout the base.  �tc "Nix" \f o"�	Nix v. Dalton, Secretary of the Navy, 01934370 (EEOC/OFO 1993)Nix v. Dalton, Secretary of the Navy, 01934370 (EEOC/OFO 1993).



i.	Complainants Claim They Were Prevented From Timely Filing for Circumstances Beyond Their Control.  Also see cases at pages , .



(1)	Waiver due to Medical Condition.  For a medical condition to constitute "circumstances beyond his control" complainant must be so incapacitated by physical condition as to render complainant unable to meet the deadline.  �tc "Hutton" \f o"�	Hutton v. Kelso, Acting Secretary of the Navy, 01931485 (EEOC/OFO 1993)Hutton v. Kelso, Acting Secretary of the Navy, 01931485 (EEOC/OFO 1993), citing, �tc "Zelmer 0164" \f o"�	Zelmer v. Frank, Postmaster General, 05890164 (EEOC 1989)Zelmer v. Frank, Postmaster General, 05890164 (EEOC 1989).



(2)	Evidence that an employee is under a doctor's care is not dispositive of an employee's inability to take timely action.  Kapp �tc "Kapp 0662" \f o"�v. Dalton, Secretary of the Navy, 05940662, at 7 (EEOC 1995), citing, see �tc "Johnson 0873" \f o"�	Johnson v. Sullivan, Secretary of Health and Human Services, 05900873, IHS 2790-C2 (EEOC 1990)Johnson v. Sullivan, Secretary of Health and Human Services, 05900873, IHS 2790-C2 (EEOC 1990). 



(3)	That complainant suffered stress because she had to file numerous appeals to challenge the agency's processing of her complaints does not constitute grounds for failure to timely initiate counseling.  Kapp�tc "Kapp 0662" \f o"� v. Dalton, Secretary of the Navy, 05940662, at 7 (EEOC 1995).



(4)	Complainant claimed he was unable to timely initiate counseling due to a "mental disability (anxiety and emotional difficulties)."  OFO held that this was inadequate to excuse his delay because he "has not alleged any specific facts or provided any documentation to demonstrate how his mental condition prevented him from timely contacting an EEO counselor ... ."  Schrier�tc "Schrier 2573" \f o"� v. Dalton, Secretary of the Navy, 01942573, at 4 (EEOC/OFO 1994).



j.	Complainants Allege Agency Misconduct.  Time limits should be waived where federal employee has "been induced or tricked by [their] adversary's misconduct into allowing [a] filing deadline to pass."  Irwin �tc "Irwin v. VA" \f o"�v. Veterans Admin., 498 U.S. 89, 96 (1990).



(a)	Where complainant alleged the agency discouraged her from timely initiating EEO Counseling, complainant must provide "specifics as to when, with whom, and how she had previously attempted to initiate counseling."  �tc "Cairo " \f o"�	Cairo v. Dalton, Secretary of the Navy, 05940869 (EEOC 1994)Cairo v. Dalton, Secretary of the Navy, 05940869, at 3 (EEOC 1994).



(b)	Equitable tolling allowed where employee reasonably relied on what appeared to be honest and detailed answers from the selecting official and deputy EEO officer concerning the reasons for her nonselection, and three years later discovered documents showing the responses given were false.  �tc "Weick" \f o"�	Weick v. O'Keefe, 64 F.E.P. 1758 (4th Cir. 1994)Weick v. O'Keefe, 64 F.E.P. 1758, 1760 (4th Cir. 1994).



(c)	Alleged fear of reprisal does not justify complainant's failure to timely contact an EEO counselor.  �tc "Moore 3445 " \f o"�	Moore v. Dalton, Secretary of the Navy, 01943445 (EEOC/OFO 1994)Moore v. Dalton, Secretary of the Navy, 01943445, at 4 (EEOC/OFO 1994); �tc "Ritter 2781" \f o"�	Ritter v. Dalton, Secretary of the Navy, 01942781 (EEOC/OFO 1994)Ritter v. Dalton, Secretary of the Navy, 01942781, at 3 (EEOC/OFO 1994) (agency successfully rebutted complainants allegation that EEO counselor said there was nothing that could be done about retaliation by providing an affidavit from the counselor that she told complainant she could not guarantee he would not be reprised against, but could file a reprisal complaint if it occurred).



k.	Complainant Alleges a Continuing Violation�tc "k.	Complainant Alleges a Continuing Violation" \l 4�.�XE "Continuing Violation"��XE "Dismissing Formal Complaint"��XE "Continuing Violation"�  The continuing violation theory allows complainant to reach back from:  (1) a timely incident and include otherwise untimely incidents in the complaint; (2) if the incidents constitute a related pattern of discrimination; (3) where the incidents lacked sufficient permanence to alert complainant to the possibility of discrimination until he or she experienced a series of acts.  Stated another way, there “are three factors relevant to determining whether there is a nexus among alleged discriminatory acts so as to constitute a continuing violation ... (1) a series of related acts, one of which must occur within the relevant time period; (2) a high degree of relatedness, or nexus, among the acts; and (3) the absence of prior knowledge or suspicion of discrimination.”  Gibson�tc "Gibson 0642" \f o"� v. Dalton, Secretary of the Navy, 01960642, at 3 (EEOC/OFO 1996), citing, �tc "Berry v. LSU" \f o"�	Berry v. Board of Supervisors of LSU, 715 F.2d 971 (5th Cir. 1983), cert. denied, 479 U.S. 868 (1986)Berry v. Board of Supervisors of LSU, 715 F.2d 971, 981 (5th Cir. 1983), cert. denied, 479 U.S. 868 (1986); �tc "Scott v. Claytor" \f o"�	Scott v. Claytor, 469 F.Supp. 22 (D.D.C. 1978)Scott v. Claytor, 469 F.Supp. 22, 26 (D.D.C. 1978).  Note that the Supreme Court put severe limits on use of the continuing violation theory in �tc "Chardon" \f o"�	Chardon v. Fernandez, 454 U.S. 6 (1981)Chardon v. Fernandez, 454 U.S. 6 (1981), and �tc "Delaware St. College" \f o"�	Delaware St. College v. Ricks, 449 U.S. 250 (1980)Delaware St. College v. Ricks, 449 U.S. 250 (1980).



  					(1)	Burden on Agency.  If complainant alleges continuing violation the agency should not simply dismiss incidents outside the 45 day time limit as untimely.  In the decision dismissing the untimely allegations, the activity must analyze and explain its determination that a continuing violation does not exist.  Otherwise, the EEOC will reverse the dismissal.  Barlow �tc "Barlow 4505" \f o"�v. Dalton, Secretary of the Navy, 01944505, at 4 (EEOC/OFO 1995), citing, �tc "Guy 0703" \f o"�	Guy v. O'Leary, Secretary of Energy, 05930703, IHS 3939-F13  (EEOC 1994)Guy v. O'Leary, Secretary of Energy, 05930703, IHS 3939-F13, at 4-5 (EEOC 1994), citing, Williams�tc "Williams 0506" \f o"� v. Cheney, Secretary of Defense, 05920506 (EEOC 1992); Murray v. Garrett, Secretary of the Navy, 01921479 (EEOC/OFO 1992); Hami�tc "Hamilton v. Garrett" \f o"�lton v. Garrett, Secretary of the Navy, 01912452 (EEOC/OFO 1991); �tc "Keller 3811" \f o"�	Keller v. Dalton, Secretary of the Navy, 0193329, IHS 3811-E11 (EEOC/OFO 1993)Keller v. Dalton, Secretary of the Navy, 0193329, IHS 3811-E11, at 3-4 (EEOC/OFO 1993).  It is not enough for the agency to simply stating that two untimely allegations were, "separate and distinct events unrelated to the allegations which have been accepted.  These allegations involve different individuals, organizations, and physical locations ... ."  �tc "Delalat 3874" \f o"�	Delalat v. Dalton, Secretary of the Navy, 01963874 (EEOC/OFO 1997)Delalat v. Dalton, Secretary of the Navy, 01963874, at 3 (EEOC/OFO 1997).   In Delalat the agency had good reasons why the continuing violation theory did not apply to complainant’s allegations, but the agency's accept/dismiss letter should have described the different individuals, organizations, physical locations and analyzed why the allegations were separate and distinct - supported by information in the EEO counselor's report or affidavits.  The agency did a nice job analyzing and finding no continuing violation in �tc "Taylor 2138" \f o"�	Taylor v. Dalton, Secretary of the Navy, 01962138 (EEOC/OFO 1996)Taylor v. Dalton, Secretary of the Navy, 01962138 (EEOC/OFO 1996).



(2)	How Complainant Raises the Continuing Violation Theory.  No magic language is required, the complainant does not have to say the words “continuing violation,” the complainant need only state there is a pattern of discrimination or relate a pattern in the complaint.  "Appellant has in fact set forth a series of apparently related acts one or more of which falls within the limitations period.  Therefore, it is necessary to determine whether these apparently related acts are in fact sufficiently interrelated by a common nexus or theme.  Should such a nexus exist, appellant will have established a continuing violation and the agency would be obligated to overlook the untimeliness of the complaint with respect to some of the acts challenged by appellant."  Ham�tc "Hamilton v. Garrett" \f o"�ilton v. Garrett, Secretary of the Navy, 01912452, at 8-9 (EEOC/OFO 1991), citing, �tc "Valentino" \f o"�	Valentino v. USPS, 674 F.2d 56 (D.C. Cir. 1982)Valentino v. U.S. Postal Service, 674 F.2d 56 (D.C. Cir. 1982); Scott�tc "Scott v. Claytor" \f o"� v. Claytor, 469 F.Supp. 22, 26 (D.D.C. 1978); �tc "Milton v. Weinberger" \f o"�	Milton v. Weinberger, 645 F.2d 1070 (D.C. Cir. 1981)Milton v. Weinberger, 645 F.2d 1070 (D.C. Cir. 1981).  Agency required to analyze continuing violation theory in letter dismissing untimely EEO complaint when complainant alleged "ongoing discrimination."  �tc "Robinson 0570" \f o"�	Robinson v. Dalton, Secretary of the Navy, 01960570 (EEOC/OFO 1996)Robinson v. Dalton, Secretary of the Navy, 01960570, at 3 (EEOC/OFO 1996).   Comment that employment at activity "was that of mafia rule and slavery" was sufficient to trigger agency consideration of continuing violation theory before dismissing the untimely complaint.  �tc "Ming-Chiang Li 5450" \f o"�	Ming-Chiang Li v. Dalton, Secretary of the Navy, 01955450 (EEOC/OFO 1996)Ming-Chiang Li v. Dalton, Secretary of the Navy, 01955450, at 1 (EEOC/OFO 1996).  Agency had duty to conduct continuing violation analysis where the formal complaint contained 2 allegations of discrimination and a statement that “these were some of the acts of discrimination” dating back 9 years where complainant alleged 11 instances of discrimination in his informal complaint.  �tc "Cox 6359" \f o"�	Cox v. Dalton, Secretary of the Navy, 01956359 (EEOC/OFO 1996)Cox v. Dalton, Secretary of the Navy, 01956359, at 2 (EEOC/OFO 1996).



(3)	Continuing Violation Theory Depends on One Timely Allegation.  Continuing violation requires present, ongoing violation.  �tc "United Air Lines v. Evans" \f o"�	United Air Lines v. Evans, 531 U.S. 553 (1977)United Air Lines v. Evans, 531 U.S. 553 (1977); �tc "Hogan v. Garrett" \f o"�	Hogan v. Garrett, Secretary of the Navy, 05920141 (EEOC 1992)Hogan v. Garrett, Secretary of the Navy, 05920141, at 4 (EEOC 1992), citing, Val�tc "Valentino" \f o"�entino v. USPS, 674 F.2d 56 (D.C. Cir. 1982); �tc "Olinkraft " \f o"�	Clark v. Olinkraft, Inc., 556 F.2d 1219 (5th Cir. 1977), cert. denied 434 U.S. 1069 (1978)Clark v. Olinkraft, Inc., 556 F.2d 1219 (5th Cir. 1977), cert. denied, 434 U.S. 1069 (1978).  "When a complainant properly alleges a continuing violation, it suspends the normal limitations period for bringing an EEO complaint.  So long as one of the alleged discriminatory acts falls within the limitations period, a complaint filed at any time within this period is timely filed with respect to all acts which are a part of the continuing violation."  �tc "White v. Garrett" \f o"�	White v. Garrett, Secretary of the Navy, 05910929 (EEOC 1992)White v. Garrett, Secretary of the Navy, 05910929, at 6 (EEOC 1992), citing, �tc "Vissing v. NRC" \f o"�	Vissing v. NRC, 05890308 (EEOC 1989)Vissing v. NRC, 05890308 (EEOC 1989).  OFO rejected Complainant's argument that she need not provide specific dates when alleging a pattern of discrimination and establish a continuing violation.  "In order to establish a continuing violation at least one incident must be timely raised."  �tc "Sharpe 2782" \f o"�	Sharpe v. Dalton, Secretary of the Navy, 01942782 (EEOC/OFO 1994)Sharpe v. Dalton, Secretary of the Navy, 01942782, at 4 (EEOC/OFO 1994), citing, Valentino�tc "Valentino" \f o"� v. U.S. Postal Service, 674 F.2d 56 (D.C. Cir. 1982).



					(4)	Common Nexus or Theme.  To determine if a continuing violation exists, it is necessary to determine whether the acts are interrelated by a common nexus or theme.  Ng�tc "Nguyen" \f o"�uyen v. Dalton, Secretary of the Navy, 01932176, at 3 (EEOC/OFO 1993), citing, �tc "Hudson 0146" \f o"�	Hudson v. Verity, Secretary of Commerce, 05890146 (EEOC 1989)Hudson v. Verity, Secretary of Commerce, 05890146 (EEOC 1989).  "The key to a viable continuing violation complaint is the interrelatedness of the acts that are alleged to be discriminatory.  There must be an analogous theme that unites the alleged discriminatory acts of the defendant into a continuous pattern."  H�tc "Hogan v. Garrett" \f o"�ogan, at 4, citing, Scott�tc "Scott v. Claytor" \f o"� v. Claytor, 469 F.Supp. 22 (D.D.C. 1978); �tc "Tarvesian" \f o"�	Tarvesian v. Carr Div. of TRW, Inc., 407 F.Supp. 336 (D.Mass. 1976)Tarvesian v. Carr Div. of TRW, Inc., 407 F.Supp. 336, 340 (D.Mass. 1976).	



(5)	Common Nexus or Theme - Factors used by EEOC.   The following three factors were quoted by the EEOC in Duvvuri v. Garrett, Secretary of the Navy, 05910566, at 3-4 (EEOC 1991), citing, �tc "Culpepper 0825" \f o"�	Culpepper v. Lujan, Secretary of the Interior, 05900825 (EEOC 1990)Culpepper v. Lujan, Secretary of the Interior, 05900825 (EEOC 1990), quoting, Berry�tc "Berry v. LSU" \f o"� v. Bd. of Supervisors of LSU, 715 F.2d 971 (5th Cir. 1983), cert. denied, 479 U.S. 868 (1986).  Other cases have been added under the relevant criteria.



(a)	The first is subject matter.  Do the alleged acts involve the same type of discrimination tending to connect them in a continuing violation?  No "analogous theme" in 1991 complaint containing 115 allegations between 1982 and 1991.  Allegations from 1982-86 involved employment allegations, while 1986-91 allegations involved processing of EEO complaints.  There were more than 35 types of actions complained of (e.g., leave, promotions, training etc.) alleging discrimination by more than 20 individuals, including co-workers, immediate supervisors, high level supervisors, supervisors in other organizations, clerical employees, EEO officials, and the legal office.  Wood�tc "Wood v. Garrett" \f o"� v. Garrett, Secretary of the Navy, 01912127, at 5 (EEOC/OFO 1992).



(b)	The second factor is frequency.  Are the alleged acts recurring (e.g., a biweekly paycheck) or more in the nature of an isolated work assignment or employment decision?



(c)	The third factor, perhaps the most important, is degree of permanence.  Does the act have the degree of permanence which should trigger an employee's awareness of and duty to assert his or her rights, or which should indicate to the employee that the continued existence of the adverse consequences of the act is to be expected without being dependent on a continuing intent to discriminate.  �tc "Duvvuri" \f o"�	Duvvuri v. Garrett, Secretary of the Navy, 05910566 (EEOC 1991)The continuing violation theory can be defeated if the agency can establish that complainant had "prior knowledge or suspicion of discrimination and the effect of this knowledge."  �tc "Pirozzi 4625" \f o"�	Pirozzi v. Dalton, Secretary of the Navy, 01944625 (EEOC/OFO 1995)Pirozzi v. Dalton, Secretary of the Navy, 01944625, at 3 (EEOC/OFO 1995), citing, Wood v. Runyon, Postmaster General, 05930221 (EEOC 1993); �tc "Sabree v. United Brotherhood" \f o"�	Sabree v. United Brotherhood of Carpenters and Joiners Local No. 33, 921 F.2d 396 (1st Cir. 1990)Sabree v. United Brotherhood of Carpenters and Joiners Local No. 33, 921 F.2d 396 (1st Cir. 1990); �tc "Hagan 0709" \f o"�	Hagan v. Dept. of Veterans Affairs, 05920709 (EEOC 1993)Hagan v. Principi, Acting Secretary of Veterans Affairs, 05920709 (EEOC 1993).



	(1)	A "plaintiff who believed he had been subjected to discrimination had an obligation to file promptly with the EEOC or lose his claim, as distinguished from the situation where a plaintiff is unable to appreciate that he is being discriminated against until he experienced a series of acts and is thereby able to perceive the overall discriminatory pattern."  Pirozzi�tc "Pirozzi 4625" \f o"� v. Dalton, Secretary of the Navy, 01944625, at 4 (EEOC/OFO 1995), citing, Hagan�tc "Hagan 0709" \f o"� v. Principi, Acting Secretary of Veterans Affairs, 05920709 (EEOC 1993); Sabree�tc "Sabree v. United Brotherhood" \f o"� v. United Brotherhood of Carpenters and Joiners Local No. 33, 921 F.2d 396 (1st Cir. 1990).



	(2)	"The Commission has stated it 'has declined to find a continuing violation when the complainant has knowingly failed to raise discrimination claims at the time the incident(s) occurred.'"  Pirozzi�tc "Pirozzi 4625" \f o"� v. Dalton, Secretary of the Navy, 01944625, at 4 (EEOC/OFO 1995), quoting, Trulli v. Schnable, Acting Secretary of Commerce, 05910793 (EEOC 1992);  Culpepper v. Lujan, Secretary of Interior, 05900825 (EEOC 1990).

	(3)	Where complainant suspected discrimination at an earlier point in time, but failed to file an EEO complaint, he cannot revive those earlier allegations in his present EEO complaint by alleging a continuing violation.  Pirozzi�tc "Pirozzi 4625" \f o"� v. Dalton, Secretary of the Navy, 01944625, at 4 (EEOC/OFO 1995).



(4)	Where complainant had already filed a grievance against his supervisor over incidents in December 1994, he could not revive those incidents along with other incidents in January and July 1995, when he contacted the EEO counselor over additional incidents in September 1995.  “[I]t appears that appellant suspected that he was being subjected to discrimination ... as early as December 1994.  ...  [W]here an individual believes he or she has been subjected to discrimination, he or she is obligated to initiate the EEO process promptly.”  �tc "Perry 1077" \f o"�	Perry v. Dalton, Secretary of the Navy, 01961077 (EEOC/OFO 1996)Perry v. Dalton, Secretary of the Navy, 01961077, at 4 (EEOC/OFO 1996).



(6)	Facts indicating continuing violation.



(a)	Same supervisors involved.  H�tc "Hogan v. Garrett" \f o"�ogan v. Garrett, Secretary of the Navy, 05920141, at 5 (EEOC 1992); W�tc "White v. Garrett" \f o"�hite v. Garrett, 05910929, at 6 (EEOC 1992).  However, even where the same supervisor was involved, when complainant had previously suspected discrimination, the continuing violation theory will not save the untimely incidents.  Perry�tc "Perry 1077" \f o"� v. Dalton, Secretary of the Navy, 01961077, at 4 (EEOC/OFO 1996).



(b)	Previous opposition to reorganization has nexus with present ostracism.  �tc "Crump" \f o"�	Crump v. Kelso, Acting Secretary of the Navy, 01930791 (EEOC/OFO 1993)Crump v. Kelso, Acting Secretary of the Navy, 01930791, at 4 (EEOC/OFO 1993).



(c)	Discriminatory promot�XE "Promotions"�ion system.  �tc "Rich v. Martin Marietta Co." \f o"�	Rich v. Martin Marietta Co., 522 F.2d 333, 11 F.E.P. 211 (10th Cir. 1975)Rich v. Martin Marietta Co., 522 F.2d 333, 11 F.E.P. 211 (10th Cir. 1975); �tc "Allen" \f o"�	Allen v. Amalgamated Transit Union Local, 554 F.2d 876 (8th Cir.)Allen v. Amalgamated Transit Union Local, 554 F.2d 876 (8th Cir.), cert. denied, 434 U.S. 891 (1977).



(d)	Discriminatory hiring/placement system.  �tc "Macklin" \f o"�	Macklin v. Spector Freight Systems, Inc., 478 F.2d 979, 5 F.E.P. 995 (D.C. Cir. 1973)Macklin v. Spector Freight Systems, Inc., 478 F.2d 979, 5 F.E.P. 995 (D.C. Cir. 1973).



(7)	Actions Where Continuing Violation Normally not Found.



		(a)	Promot�XE "Promotions"�ions.  Nonselection for promotion has no nexus with complaint about previous opposition to reorganization and present ostracism.  Employment selections in the competitive context are viewed as discrete and isolated acts.  Cru�tc "Crump" \f o"�mp v. Kelso, Acting Secretary of the Navy, 01930791, at 4 (EEOC/OFO 1993), citing, �tc "Quillen" \f o"�	Quillen v. U.S. Postal Service, 564 F.Supp. 314 (D.Mich. 1983)Quillen v. USPS, 564 F.Supp. 314 (D.Mich. 1983).



(b)	Refusal to hire.  �tc "Smith v. Office of OEO for Arkansas" \f o"�	Smith v. Office of OEO for Arkansas, 538 F.2d 226, 13 F.E.P. 131 (8th Cir. 1976)Smith v. Office of OEO for Arkansas, 538 F.2d 226, 13 F.E.P. 131 (8th Cir. 1976); �tc "DeMedina v. Reinhart" \f o"�	DeMedina v. Reinhart, 444 F.Supp. 573 (D.D.C. 1978)DeMedina v. Reinhart, 444 F.Supp. 573 (D.D.C. 1978).



(c)	Actual or constructive discharge.  �tc "Olson v. Rembrant Printing Co" \f o"�	Olson v. Rembrant Printing Co., 511 F.2d 1228, 10 F.E.P. 27 (8th Cir. 1975)Olson v. Rembrant Printing Co., 511 F.2d 1228, 10 F.E.P. 27 (8th Cir. 1975).



(d)	Transfer.  �tc "Younger" \f o"�	Younger v. Glamorgan Pipe and Foundry Co., 310 F.Supp. 195, 2 F.E.P. 37 (S.D. Va. 1969)Younger v. Glamorgan Pipe and Foundry Co., 310 F.Supp. 195, 2 F.E.P. 37 (S.D. Va. 1969).



(e)	Complainant's annual appraisals from 1988 to 1991 were isolated employment decisions, each having a degree of permanence that should have triggered his duty to assert his rights.  Ng�tc "Nguyen" \f o"�uyen v. Dalton, Secretary of the Navy, 01932176, at 3 (EEOC/OFO 1993).  Appraisals received over a four year period when employee knew other workers were getting higher ratings.  Duv�tc "Duvvuri" \f o"�vuri v. Garrett, Secretary of the Navy, 05910566 (EEOC 1991).  Previous appraisals used in RIF could not be challenged by employee under continuing violation theory.  �tc "LaRochelle 2020" \f o"�	LaRochelle v. Dalton, Secretary of the Navy, 01942020 (EEOC/OFO 1994), aff'd 05940725 (EEOC 1995)LaRochelle v. Dalton, Secretary of the Navy, 01942020, at 4 (EEOC/OFO 1994), aff'd 05940725 (EEOC 1995).  



(e)	Different Supervisors Involved.  Complainant alleged discrimination with respect to leave, discipline, removal of duties, performance ratings, reassignment, and demotion.  Only the demotion claim was timely.  EEOC sustained dismissal of other allegations because there was no analogous theme where actions were taken by other agency officials.  �tc "Trapani 0037" \f o"�	Trapani v. Wollsey, Director Central Intelligence Agency, 05940037, 94 W.L. 737,085 (EEOC 1994)Trapani v. Wollsey, Director Central Intelligence Agency, 05940037, 94 W.L. 737,085 (EEOC 1994).  No continuing violation was found where complainant “alleged discriminatory events that occurred over several years concerning a variety of matters ... .  Her allegations identify discrete events involving different supervisors ... .”  Gibson�tc "Gibson 0642" \f o"� v. Dalton, Secretary of the Navy, 01960642, at 3 (EEOC/OFO 1996).



(8)	Note:  Even if incidents are untimely, they may be introduced as relevant background evidence.  Du�tc "Duvvuri" \f o"�vvuri v. Garrett, Secretary of the Navy, 05910566, at 3-4 (EEOC 1991), citing, United Air�tc "United Air Lines v. Evans" \f o"� Lines, Inc. v. Evans, 431 U.S. 553 (1977).



l.	Grounds Which Do Not Constitute Waiver of Time Limits.



(1)	Following stupid instruction from Complainant's attorney is not grounds for waiving time limits.�XE "Representative, Complainant's"�



(a)	Where attorney stated complainant would not continue EEO processing but wanted to file workers comp claim, agency properly dismissed complainant's subsequent attempt to revive EEO complaint.  Hu�tc "Hutton" \f o"�tton v. Kelso, Acting Secretary of the Navy, 01931485 (EEOC/OFO 1993), citing, see �tc "Baldwin 0561" \f o"�	Baldwin v. Brady, Secretary of the Treasury, 05890561 (EEOC 1989)Baldwin v. Brady, Secretary of the Treasury, 05890561 (EEOC 1989).  OFO suggested complainants might be able to avoid this consequence if they could show the attorney acted without their authorization or consent.  Hut�tc "Hutton" \f o"�ton, at 4 n.5.



(b)	Waiver properly not granted where complainant's attorney explicitly waived any discrimination claims, instead alleging whistleblowing allegations in unsuccessful MSPB appeal.  Complainant's subsequent EEO complaint properly rejected.  "If petitioner believes he was misrepresented by his attorney, his recourse is with his attorney."  Commission found no evidence that complainant sought to communicate his disagreement or rescind the waiver of his discrimination complaints during the MSPB proceedings.  K�tc "Kien" \f o"�ien v. Garrett, Secretary of the Navy, 03910058, at 8 (EEOC/OFO 1991). 



(2)	Attorney Representative’s Failure to File Timely Actions.  Neither the courts nor the EEOC have much sympathy for attorneys who fail to file pleadings on time.  Dismissal of discrimination law suit sustained where plaintiff’s attorney filed response to government’s motion to dismiss nine days late.  The Tenth Circuit stated that failure to file the pleading because the attorney was swamped with work was neither excusable or neglect.  �tc "Stringfellow v. Brown" \f o"�	Stringfellow v. Brown, 105 F.3d 670  (10th Cir. 1997)Stringfellow v. Brown, 105 F.3d 670  (10th Cir. 1997).



(3)	Other Dispute Resolution Methods Do Not Extend Deadline.  



(a)	Talking to Management.  Employee's attempt to resolve her appraisal score with her supervisors does not extend the deadline for initiating contact with a counselor.  Malloy�tc "Malloy 5309" \f o"� v. Dalton, Secretary of the Navy, 01945309, at 3-4 (EEOC/OFO 1995); Moore�tc "Moore 3445 " \f o"� v. Dalton, Secretary of the Navy, 01943445, at 4 (EEOC/OFO 1994) (Note that there was a complete absence of any evidence that her supervisors induced her to discuss resolving the matter with them rather than filing an EEO complaint.  Had there been, the untimely EEO complaint would have been accepted by OFO.)  Complainant was informed his registration in the agency's priority placement program (PPP) was canceled.  Complainant appealed this internally by letter.  Complainant did not initiate counseling until 45 days after his internal appeal was denied.  OFO held the agency properly dismissed the complaint for untimely initiating counseling; the internal appeal did not toll the time limits.  �tc "Schrier 2573" \f o"�	Schrier v. Dalton, Secretary of the Navy, 01942573 (EEOC/OFO 1994)Schrier v. Dalton, Secretary of the Navy, 01942573, at 3 (EEOC/OFO 1994), citing:  see �tc "Hosford 0038" \f o"�	Hosford v. Derwinski, Secretary of Veterans Affairs, 05890038, IHS 2274-C14 (EEOC 1989)Hosford v. Derwinski, Secretary of Veterans Affairs, 05890038, IHS 2274-C14 (EEOC 1989); �tc "Williams 0291" \f o"�	Williams v. Frank, Postmaster General, 05910291 (EEOC 1991)Williams v. Frank, Postmaster General, 05910291 (EEOC 1991).



(3)	Agency grievance.  Filing an internal agency appeal does not toll the time period for contacting an EEO counselor.  �tc "Speed 1093" \f o"�	Speed v. Runyon, Postmaster General, 05921093 (EEOC 1993)Speed v. Runyon, Postmaster General, 05921093 (EEOC 1993).



(4)	Union Grievances�XE "Grievances:Affecting time to file EEO complaint"�.  Filing a union grievance does not toll the running of applicable limitations period.  �tc "Halbeisen" \f o"�	Halbeisen v. Dalton, Secretary of the Navy, 01934056 (EEOC/OFO 1993)Halbeisen v. Dalton, Secretary of the Navy, 01934056, at 2 (EEOC/OFO 1993), citing, �tc "Walczak 1070" \f o"�	Walczak v. Frank, Postmaster General, 05891070 (EEOC 1990)Walczak v. Frank, Postmaster General, 05891070 (EEOC 1990).  Blaming labor representative and supervisor for not following up on dissatisfaction over appraisal does not reveal affirmative misconduct to toll the time limits for contacting an EEO counselor.  Morrow v. Garrett�tc "Morrow v. Garrett" \f o"�, Secretary of the Navy, 01911403, at 2 (EEOC/OFO 1991), citing see, Ka�tc "Kale" \f o"�le v. Combined Ins. Co. of America, 861 F.2d 746, 753 (1st Cir. 1988).  Allegations of agency delays in processing a grievance do not excuse complainant's delay in filing an EEO complaint after the 45 day deadline (which could also be dismissed for an identical prior action).  LaRue�tc "LaRue v. Dalton " \f o"� v. Dalton, Secretary of the Navy, 01943274, at 2 (EEOC/OFO 1995), citing:  �tc "Alexander 0118" \f o"�	Alexander v. U.S. Postal Service, 05840118, IHS 1332-C5 (EEOC 1985)Alexander v. U.S. Postal Service, 05840118, IHS 1332-C5 (EEOC 1985); �tc "Gibbons 0514" \f o"�	Gibbons v. Frank, Postmaster General, 05910514, IHS 3072-C4 (EEOC 1991)Gibbons v. Frank, Postmaster General, 05910514, IHS 3072-C4 (EEOC 1991); see also �tc "Int'l Union of Elec. Workers v. Robbins " \f o"�	Int'l Union of Elec. Workers v. Robbins & Myers, Inc., 429 U.S. 229 (1976)Int'l Union of Elec. Workers v. Robbins & Myers, Inc., 429 U.S. 229 (1976) (filing of union grievance does not toll Title VII limitations period).



(5)	Simply informing complainant that she had to choose between filing an EEO complaint or a union grievance, and that if she filed a written grievance she forfeits her right to file an EEO complaint, does not constitute an agency attempt to discourage complainant and does not extend the 45 day limit for initiating an EEO complaint.  Cairo�tc "Cairo " \f o"� v. Dalton, Secretary of the Navy, 05940869, at 3 (EEOC 1994).



						(6)	MSPB Appeal.  McLaughlin was separated through a RIF, he appealed to the MSPB which held it lacked jurisdiction because he could grieve the RIF under the union contract.  He then appealed to the Commission which held it did not have jurisdiction to review the MSPB's decision because he had not alleged discrimination in the MSPB appeal.  The Commission found his allegation was untimely.  �tc "McLaughlin 0115" \f o"�	McLaughlin v. Dalton, Secretary of the Navy, 03940113 (EEOC 1994)McLaughlin v. Dalton, Secretary of the Navy, 03940113 (EEOC 1994).



(7)	OWCP Claim.  Filing a worker's compensation claim does not toll the time limits for filing an EEO complaint.  �tc "Riddle 2864" \f o"�	Riddle v. Dalton, Secretary of the Navy, 01942864 (EEOC/OFO 1994)Riddle v. Dalton, Secretary of the Navy, 01942864, at 3 (EEOC/OFO 1994), citing see �tc "Dorsey 1021" \f o"�	Dorsey v. Aspin, Secretary of Defense, 05921021, IHS 3669-F3 (EEOC 1993)Dorsey v. Aspin, Secretary of Defense, 05921021, IHS 3669-F3 (EEOC 1993).



15.	Laches�tc "15.	Laches" \l 3�. �XE "Dismissing Formal Complaint:Laches"� Where complainant made initial contact with an EEO counselor on November 11, 1990, and thereafter failed to pursue the complaint until she recontacted the EEO counselor on November 10, 1993, i.e., more than three years later, her complaint "is subject to the doctrine of laches, for her failure to diligently pursue her allegation which thus bars her claim."  �tc "Granger" \f o"�	Granger v. Dalton, Secretary of the Navy, 01942442 (EEOC/OFO 1995)Granger v. Dalton, Secretary of the Navy, 01942442, at 3 (EEOC/OFO 1995).



�16.	Untimely formal complaint�tc "16.	Untimely formal complaint" \l 3��XE "Dismissing Formal Complaint:Untimely Formal"� � Formal complaint not filed within 15 days of Notice of Final Interview.  29 C.F.R. 1614.107(b).�XE "Formal Complaint:Time limits"�



a.	Proof.  The agency is responsible for providing to the EEOC evidence that the complainant failed to meet the time limits.



(1)	Where mails are involved.  "In this case ... the agency did not submit the certified receipt to the Commission prior to the filing of the request to reopen.  Moreover, the agency failed to submit any evidence indicating the date it received the certified receipt from the U.S. Postal Service or to even allege that the  certified receipt was not available prior to the issuance of the previous decision."  �tc "Medina" \f o"�	Medina v. Kelso, Acting Secretary of the Navy, 05920817 (EEOC 1993)Medina v. Kelso, Acting Secretary of the Navy, 05920817 (EEOC 1993).



(2)	Receipt by anyone in complainant's household, including a baby sitter, is proper service of a Notice of Final Interview sent by registered mail.  �tc "Briddell" \f o"�	Briddell v. Garrett, Secretary of the Navy, 01910315 (EEOC/OFO 1991)Briddell v. Garrett, Secretary of the Navy, 01910315 (EEOC/OFO 1991) citing, �tc "Day 1052" \f o"�	Day v. Garrett, Secretary of the Navy, 05901052 (EEOC 1990)Day v. Garrett, Secretary of the Navy, 05901052 (EEOC 1990).



					(3)	Navy rejected formal complaint because the complaint was not received by fax until after the 15 day time limit to file the formal complaint.  However, complainant was successful in having the complaint reinstated on appeal by presenting a copy of the complaint mailed to the agency with a certificate of service within the time limits.  OFO credited the certificate of service.  �tc "Mikell" \f o"�	Mikell v. Garrett, Secretary of the Navy, 01920900 (EEOC/OFO 1992)Mikell v. Garrett, Secretary of the Navy, 01920900 (EEOC/OFO 1992).



(4)	However, when complainant sent the formal complaint in a government-franked envelope, i.e., no postmark, the agency properly dismissed the complaint when it was received 5 days late, and complainant failed to offer any proof she timely mailed the complaint.  �tc "Gonzales-Mayo" \f o"�	Gonzales-Mayo v. Brady, Secretary of Treasury, 01900026, IHS 2496-E1 (EEOC/OFO 1990)Gonzales-Mayo v. Brady, Secretary of Treasury, 01900026, IHS 2496-E1, at 6 (EEOC/OFO 1990).



b.	Waiver is appropriate when complainant shows he was not notified of time limits and was not otherwise aware of them, or was prevented by circumstances beyond his control from submitting a timely complaint, or other reasons considered sufficient by the agency.  29 C.F.R. 1614.604(c).  Also see cases at page .



(1)	Complainant, who was on government travel 5 of the 15 days to file a formal complaint, was not prevented by circumstances beyond his control for timely filing a complaint.  Bridd�tc "Briddell" \f o"�ell v. Garrett, Secretary of the Navy, 01910315 (EEOC/OFO 1991).



(2)	A week after receiving the notice of final interview, Complainant went on leave for ten days.  This did not excuse the late filing of the formal complaint.  �tc "Grigg" \f o"�	Grigg v. Kelso, Acting Secretary of the Navy, 01932235 (EEOC/OFO 1993)Grigg v. Kelso, Acting Secretary of the Navy, 01932235 (EEOC/OFO 1993).



(3)	Complainant claims she missed the 15 day deadline for filing a formal complaint because both she and members of her family were ill during the period, she was taking medication that left her "incoherent" and she was under stress from the four other EEO complaints she had pending.  OFO found these grounds insufficient as she failed to offer any proof of her claim that she was incoherent under the Weinberger standard.  �tc "Owens v. West" \f o"�	Owens v. West, Secretary of the Army, 01942223 (EEOC/OFO 1994)Owens v. West, Secretary of the Army, 01942223 (EEOC/OFO 1994), citing, �tc "Weinberger 0040" \f o"�	Weinberger v. Stone, Secretary of the Army, 05920040 (EEOC 1992)Weinberger v. Stone, Secretary of the Army, 05920040 (EEOC 1992) ("when an appellant claims that a physical condition prevented him/her from meeting a particular deadline, the appellant must be so incapacitated by the condition as to render him/her unable to make a timely filing").



(4)	The agency had given her 2 notices of final interview 3 months apart, and an 11 day extension.  Complainant filed her formal complaint one day late because she was sick with general fatigue, fever, muscular pains, and problems with digestion during the 11 day extension.  OFO sustained the dismissal of the formal complaint finding complainant had failed to establish she was so incapacitated as to render her physically unable to make a timely filing.  �tc "Cobb 4552" \f o"�	Cobb v. Dalton, Secretary of the Navy, 01964552 (EEOC/OFO 1997)Cobb v. Dalton, Secretary of the Navy, 01964552 (EEOC/OFO 1997).



(5)	Complainant claimed she missed the 15 day deadline because she was "nervous about dealing with the consequences of [her] actions," had experienced "repercussions from utilizing the EEO process and was concerned about the consequences of filing a complaint" and because she was too busy a work the day she planed to file her complaint.  OFO found these grounds insufficient, noting she had not identified any agency actions taken in retaliation, and did not demonstrate either a mental or physical incapacity under the Weinberger standard.  �tc "Pittaluga" \f o"�	Pittaluga v. Dalton, Secretary of the Navy, 01950053 (EEOC/OFO 1995)Pittaluga v. Dalton, Secretary of the Navy, 01950053 (EEOC/OFO 1995).



(6)	Complainant failed to establish good cause for filing an untimely formal complaint when he explained he forgot because of an unexpected visit from an out-of-state family.  �tc "Smith 5107" \f o"�	Smith v. Dalton, Secretary of the Navy, 01945107 (EEOC/OFO 1994)Smith v. Dalton, Secretary of the Navy, 01945107 (EEOC/OFO 1994).



c.	Soldiers and Sailors Civil Relief Act of 1940.�XE "Soldiers and Sailors Civil Relief Act"�  Time spent on reserve duty �XE "Military:Reserves"�does not count against 15 day time limit for filing formal complaint.  �tc "Cross 0901" \f o"�	Cross v. Runyon, Postmaster General, 05940901, 95 W.L. 310196 (EEOC 1995)Cross v. Runyon, Postmaster General, 05940901, 95 W.L. 310196 (EEOC 1995), citing, 40 U.S.C. App. 501.



�17.	Failure to prosecute�tc "17.	Failure to prosecute" \l 3�.�XE "Dismissing Formal Complaint:Failure to Prosecute"�



a.	Complainant Fails to Provide Requested Information.  After complainant is notified in writing that failure to produce requested information within 15 days will result in cancellation, complainant's failure to respond is grounds for dismissal.  29 C.F.R. 1614.107(g).  



b.	Procedure.  Make sure you include in the letter a notice that failure to respond will lead to dismissal of the complaint.  Send the letter by certified mail to establish receipt by complainant.  Failure to comply with these requirements will cause OFO to reverse the dismissal.  �tc "Jurisin 2579" \f o"�	Jurisin v. Dalton, Secretary of the Navy, 01942579, IHS 4173-C1 (EEOC/OFO 1994)Jurisin v. Dalton, Secretary of the Navy, 01942579, IHS 4173-C1, at 2-3 (EEOC/OFO 1994);  �tc "Gonsalves 6701" \f o"�	Gonsalves v. Dalton, Secretary of the Navy, 01956701 (EEOC/OFO 1997)Gonsalves v. Dalton, Secretary of the Navy, 01956701 (EEOC/OFO 1997) (although agency submitted written statement by EEO counselor recounting complainant’s failure to respond to requested information, counselor’s failure to send a written request with a 15 day period to respond resulted in summary remand of complaint on appeal).



c.	Practitioners should understand that the Commission is biased against dismissing a complaint on these grounds.  "A complainant's EEO rights are to be preserved whenever possible."  Jernig�tc "Jernigan" \f o"�an v. Dalton, Secretary of the Navy, 019417740, at 4 (EEOC/OFO 1994), citing, see generally, �tc "Love v. Pullman, Inc." \f o"�	Love v. Pullman, Inc., 404 U.S. 522 (1972)Love v. Pullman, Inc., 404 U.S. 522 (1972).  OFO reversed an agency dismissal where complainant had failed to respond to a single request for information.  Barl�tc "Barlow" \f o"�ow v. Dalton, Secretary of the Navy, 01941951, at 3 (EEOC/OFO 1994).  However, in another case OFO indicated they would have sustained the dismissal for failure to reply to a single request for information but for the agency's failure to provide a statement from the EEO counselor denying complainant's claim that he had mailed a response to her.  �tc "Dismuke" \f o"�	Dismuke v. Dalton, Secretary of the Navy, 01945112 (EEOC/OFO 1995)Dismuke v. Dalton, Secretary of the Navy, 01945112 (EEOC/OFO 1995).  "Generally, the decision to cancel a complaint for failure to prosecute should be made by the agency when there is a clear record of delay or contumacious conduct by the plaintiff."  �tc "Wiley v. Garrett" \f o"�	Wiley v. Garrett, Secretary of the Navy, 01912955 (EEOC/OFO 1991)Wiley v. Garrett, Secretary of the Navy, 01912955, at 1 (EEOC/OFO 1991), citing, �tc "Connolly" \f o"�	Connolly v. Papachristid Shipping Ltd., 504 F.2d 917 (5th Cir. 1974)Connolly v. Papachristid Shipping Ltd., 504 F.2d 917 (5th Cir. 1974).  Generally, OFO defines "contumacious conduct" as multiple failures to respond to requests for information.  OFO sustained dismissal of complaint in Wi�tc "Wiley v. Garrett" \f o"�ley when complainant and her attorney failed to respond to agency's mailed and telephoned requests for clarification.  



d.	The Commission's regulations give the agency the option of issuing a decision on the merits if complainant fails to prosecute and sufficient information exists in the file for a merits decision.  However, in practice, the Commission and the courts usually require the agency to issue decisions where sufficient facts exist.  �tc "Alvarez" \f o"�	Alvarez v. Dept. of Air Force, 05870204 (EEOC 1987)Alvarez v. Dept. of Air Force, 05870204 (EEOC 1987); �tc "Barlow" \f o"�	Barlow v. Dalton, Secretary of the Navy, 01941951 (EEOC/OFO 1994)Barlow v. Dalton, Secretary of the Navy, 01941951, at 2 (EEOC/OFO 1994), citing, see �tc "Raz 0177" \f o"�	Raz v. Frank, Postmaster General, 05890177 (EEOC 1989)Raz v. Frank, Postmaster General, 05890177 (EEOC 1989); �tc "McRae" \f o"�	McRae v. Librarian of Congress, 46 F.E.P. 889 (D.C. Cir. 1988)McRae v. Librarian of Congress, 46 F.E.P. 889 (D.C. Cir. 1988); �tc "Smith 3125 " \f o"�	Smith v. Dalton, Secretary of the Navy, 01943125 (EEOC/OFO 1994)Smith v. Dalton, Secretary of the Navy, 01943125, at 4 (EEOC/OFO 1994) (acknowledging that the regulations provides the agency "may" issue a decision on the merits, the Commission nonetheless requires a merits decision if sufficient evidence exists).  Even where OFO finds that complainant, who was represented by counsel and had failed to respond to numerous requests for information over 4 months culminating in 15 day warning letter, engaged in a “clear record of delay and contumacious conduct,” OFO reversed and remanded the agency dismissal.  “[T]he analysis does not end at this point [a finding of delay and contumacious conduct].  The Commission has consistently held that, as a general rule, an agency should not dismiss a complaint when there is sufficient information in the record on which to base an adjudication.  �tc "Ross 9006" \f o"�	Ross v. Frank, Postmaster General, 05900693 (EEOC 1990)Ross v. U.S. Postal Service, EEOC Request No. 05900693 (August 17, 1990); �tc "Brinson 0193" \f o"�	Brinson v. Frank, Postmaster General, 05900193 (EEOC 1990)Brinson v. United States Postal Service, EEOC Request No. 05900193 (April 12, 1990).  Furthermore, only in cases where the appellant has engaged in delay or contumacious conduct and the record is insufficient to permit adjudication has the Commission allowed a complaint to be dismissed for failure to cooperate.”  Leatherman v. Dalton, Secretary of the Navy, 01963625, at 3 (EEOC/OFO 1997) (emphasis in original), citing Raz�tc "Raz 0177" \f o"� v. Frank, Postmaster General, 05890177 (EEOC 1989.



(1)	In Leatherman OFO acknowledged that the Commission’s regulation seems to give the agency discretion whether to issue a decision on the merits or not.  OFO responded, “Such an interpretation is unsound as it results in granting the agency the unfettered power to dismiss the complaint, at its own option, regardless of the sufficiency of the record.”  Id., at 3.  OFO’s rationale ignores the fact that the agency’s decision would always be subject to appeal to the Commission and that the result of the Commission’s rationale is that complainant’s can abuse the complaint process almost at will without fear of having their complaint dismissed.



e.	Refusal to Provide Information.  Although normally a pattern of refusal to provide information is required, OFO sustained a dismissal for a single refusal to provide information where complainant failed to complete the formal complaint form - not specifying the basis for his claim of discrimination when he was not promoted.  Complainant’s response to the agency’s written request for information was that he was not given sufficient official time to complete the form and when he was given more time, he would provide the information.  �tc "Pacheco 4780" \f o"�	Pacheco v. Dalton, Secretary of the Navy, 01964780 (EEOC/OFO 1997)Pacheco v. Dalton, Secretary of the Navy, 01964780 (EEOC/OFO 1997).  OFO also sustained dismissal of complaint where complainant twice failed to provide the requested information.  Agency asked complainant to provide more information on his general claims that he had not been trained or promoted; the complainant filed an amended complaint; the agency requested specific dates for the second time; complaint's response failed to provide the information; and, complainant was represented by an attorney.  �tc "Hammill" \f o"�	Hammill v. Dalton, Secretary of the Navy, 01933272 (EEOC/OFO 1993)Hammill v. Dalton, Secretary of the Navy, 01933272 (EEOC/OFO 1993).  Where complainant is a chronic complainer, in this case 10 complaints in 4 years where 8 of the complaints contained 550 allegations, the Commission sustained the dismissal where the complainant failed to respond a single request for information on 20 allegations.  Thomas v�tc "Thomas 4891" \f o"�. Dalton, Secretary of the Navy, 01944891, at 6 (EEOC 1995).



f.	OFO sustained dismissal of complaint:  when the agency wrote complainant to begin counseling of his complaint and complainant responded by requesting a delay until completion of his MSPB appeal; the agency denied the request but attempted to accommodate complainant by providing after-hours counseling and counseling over the phone which complainant refused; the agency sent a second letter, warning complainant that the complaint would be canceled if he did not participate; but complainant refused.  OFO determined the complainant sought to intentionally delay the complaint until the MSPB appeal was resolved.  This constituted "contumacious" conduct.  �tc "Owens v. Garrett" \f o"�	Owens v. Garrett, Secretary of the Navy, 01920752 (EEOC/OFO 1992)Owens v. Garrett, Secretary of the Navy, 01920752 (EEOC/OFO 1992).



g.	OFO sustained agency dismissal where agency made repeated unsuccessful attempts to have appellant respond to interrogatories regarding allegations in the formal complaint, and made several phone calls to complainant's home which went unanswered.  In addition, there was insufficient evidence in the file to issue a decision on the merits.  �tc "Hyatt" \f o"�	Hyatt v. Dalton, Secretary of the Navy, 01933001 (EEOC/OFO 1993)Hyatt v. Dalton, Secretary of the Navy, 01933001 (EEOC/OFO 1993).



h.	However, OFO has also reversed an agency dismissal where complainant twice failed to provide the requested information.  Complainant alleged discrimination over a meeting with her supervisors, complaining of lost career opportunities, and damages to her health.  The activity wrote asking for additional information.  Complainant promptly responded, but provided little substance.  The activity again requested additional info;  Complainant promptly responded, but provided little substance.  The agency canceled the complaint.  OFO reversed reasoning, complainant promptly responded, and while "these responses might not have provided all the details necessary to investigate the allegations, we find that appellant's responses directly addressed the agency's requests."  J�tc "Jernigan" \f o"�ernigan v. Dalton, Secretary of the Navy, 01941740, at 4 (EEOC/OFO 1994).



i.	Where complainant failed to meet 15 day deadline for responding to written inquiries, but did answer within 30 days, the agency dismissal was reversed.  The Commission stated that dismissal was only appropriate where there was a clear record of delay or contumacious conduct.  Complainant's conduct was not contumacious and sufficient information existed to render a decision in the case.  Agency's dismissal reversed.  �tc "Kroeten 0451" \f o"�	Kroeten v. Runyon, Postmaster General, 05940451, 94 W.L. 736,100 (EEOC 1994)Kroeten v. Runyon, Postmaster General, 05940451, 94 W.L. 736,100 (EEOC 1994).



18.	Where complainant cannot be located�tc "18.	Where complainant cannot be located" \l 3�,�XE "Dismissing Formal Complaint:Complainant Cannot be Located"� a complaint may be dismissed provided the agency has made reasonable efforts to locate complainant and the complainant has failed to respond within 15 days to a notice of dismissal sent to complainant's last known address.  29 C.F.R. 1614.107(f).



�19.	Abuse of the EEO Complaint Process�tc "19.	Abuse of the EEO Complaint Process" \l 3�.�XE "Dismissing Formal Complaint:Abuse of Process"�  While the Commission recognizes that abuse can occur, it rarely finds complainants abuse the process.  Unlike civil practice in federal court where normally both sides are represented by attorneys, the federal rules of civil procedure provide checks and balances to remedy abuse of the system, and a judge presides over the entire course of the litigation, things are different in the EEO administrative process.  Complainants are normally not represented and most often are unschooled in the law or procedure.  The system is designed to be user friendly, if slow, and is consequently open to abuse.  



				a.	Procedure for Refusing to Counsel Complaint Due to Abuse of Process.  If the agency believes complainant is abusing the EEO complaint process, it has to notify the complainant that it will not process the complaint(s) filed, issuing in effect, the final agency decision, and give the complainant the standard appeal rights to the EEOC, and the right to go to federal court.  If appealed, the EEOC can either sustain or reverse the agency.  Complainant can also go to federal court where the case may not reach the merits of the dispute if the court finds complainant failed to exhaust the administrative process by abusing it.  



Practice Tip:	You should coordinate such a dismissal with the local U.S. Attorney's office.  By taking this action the agency is depriving the AUSA with the typical argument to the court that the complaint should be remanded to the administrative process.



b.	Raising Abuse of Process in Response to Appeal to EEOC.  Where the EEOC finds abuse of process in an appeal to EEOC, the EEOC “will exercise ... [its] discretionary power to decline jurisdiction over [the] allegations ... .”  �tc "Cleveland Sparrow 2533" \f o"�	Sparrow v. Dept. of the Navy, 01862533 (EEOC/ORA 1987)Cleveland Sparrow v. Dept. of the Navy, 01862533 (EEOC/ORA 1987).  Complainant settled his complaint over a proposed removal for money and a change in his records to show a voluntary resignation.  He then began a campaign, stretching over a decade, to undo the settlement.  The Commission found complainant was abusing the administrative process after he had:  filed over 30 lawsuits (all dismissed based on the settlement or res judicata); a federal district court had barred his filing any future suits without leave of the court; by complainant’s own count he had initiated counseling over 100 times; several complaints were filed with unauthorized persons; the appeal in which the Commission found abuse contained 47 allegations of discrimination; and, complainant had ignored the 3(!) letters the Commission had written him describing the proper procedure to follow.  Three years later, Sparrow was back at the Commission again.  ORA noted the substantive allegations had been resolved through settlement or res judicata, and, noting the previous decision finding abuse of the process, simply dismissed the remainder of the allegations.  �tc "Sparrow 1782" \f o"�	Sparrow v. Garrett, Secretary of the Navy, 01901782 (EEOC/ORA 1990)Sparrow v. Garrett, Secretary of the Navy, 01901782 (EEOC/ORA 1990).



c.	Commission's Reluctance to Find Abuse of the Administrative Process.  As with dismissing complaints for complainant's failure to provide requested information, the EEOC is extremely reluctant to dismiss complaints for abuse of the administrative process on the basis of the strong policy in favor of preserving a complainant's EEO rights.  The circumstances under which abuse can be found must be exceptional.  The number of cases filed is not dispositive; more significant are the issues raised, either before the agency or the Commission.  �tc "Kleinman, 0579" \f o"�	Kleinman v. Runyon, Postmaster General, 05940579 (EEOC 1994)Kleinman v. Runyon, Postmaster General, 05940579 (EEOC 1994).  Even direct evidence that the complainant filed the EEO complaint for frivolous reasons may not be enough as demonstrated in Merchant�tc "Merchant 2833" \f o"� v. Dalton, Secretary of the Navy, 01952833 (EEOC/OFO 1995).  Merchant, a senior Navy employee located outside the continental United States sent the following e-mail to his supervisor.



"If you want to go up against me ... you'll be going up first against HRO and then against the ponderous grievance process.  You will be treated as the offending party for letting it happen in the first place.  The heavy burden of proof will be upon you, not me. ...  You can't win.  I will see to it that it costs the [agency] on the order of $60,000 to $80,000 plus a trip out here by an administrative judge from the mainland (at no expense to me) whether I have any justification or not.  After that, you'll have to reinstate me back right where I was, pay me any back wages and wipe it all from my records.  If I happen to suffer emotional distress from all that (and I just know I will) I can file a civil suit, ask for a jury trial, gets lots of negative publicity for the [agency] and possibly be awarded a big potful of money.  After that, you will have to walk on eggs because I can file again, claiming retaliation, anytime I don't like anything."  Merchant�tc "Merchant 2833" \f o"�, at 2 (emphasis original).



Eight months later, Merchant initiated counseling alleging discrimination when:  he was given written instructions to provide meaningful reviews of suggestions made under the Beneficial Suggestion program; was given a letter of requirement, presumably for leave abuse warning that discipline would result for failure to comply with the stated requirements; and alleged he was told his position might be abolished.  The Navy dismissed the complaint for failure to state a claim, which OFO sustained.  But OFO did not find Merchant had abused the process.



"The process in this instance is designed to protect individuals from discrimination in employment.  It was not designed as a method for wasting agency or Commission resources or as a mechanism for extorting money or employment-related benefits from the agency.  At present, the Commission will not find that appellant is abusing the process.  If, however, the Commission determines in the future that appellant is misusing the EEO process, it will not hesitate to impose the sanction identified in Buren as appropriate in such circumstances, that is, the summary dismissal of appeals and requests for reconsideration filed by appellant with the Commission."  Merchant�tc "Merchant 2833" \f o"�, at 5.



Given that complainant had threatened to file worthless EEO complaints, and the OFO had dismissed his three allegations as failure to state a claim, it is unclear what additional information OFO would need to find abuse.



d.	Complainant's Abuse of Hearing Process.  EEOC has no consistent position regarding complainant's misconduct at hearing; sometimes the Commission sustains the agency's dismissal of the complaint, sometimes not.  



(1)	Dismissal Reversed.  Complainant's lying in order to delay hearing and then refusing to show up at rescheduled hearing does not constitute grounds to dismiss complaint where sufficient info exists in record for decision.  Alvarez�tc "Alvarez" \f o"� v. Dept. of Air Force, 05870204 (EEOC 1987); McRae�tc "McRae" \f o"� v. Librarian of Congress, 46 F.E.P. 889 (D.C. Cir. 1988).



(2)	Dismissal Upheld.  Complainant's refusal to show up for hearing when request for delay was denied constituted grounds for dismissing complaint.  Complainant had filed numerous complaints, he repeatedly engaged in acts which served only to obstruct the orderly processing of his complaint, which amounted to abuse of the admin process; and, the Commission has inherent power to control and prevent such abuse.  �tc "Wrenn" \f o"�	Wrenn v. Brown, Secretary of the Army, 05920705 (EEOC 1993)Wrenn v. Brown, Secretary of the Army, 05920705 (EEOC 1993).  Where complainant refused to participate in the investigation (he had retired and claimed the investigation was retaliatory in nature), then failed to participate in a deposition ordered by the AJ, was warned by the AJ that failure to participate could result in dismissal of the complaint, and complainant continued to refuse to participate using abusive language, the agency dismissal was sustained.  �tc "Schneider 0298" \f o"�	Schneider v. Bentsen, Secretary of the Treasury, 05940298, 94 W.L. 736100 (EEOC 1994)Schneider v. Bentsen, Secretary of the Treasury, 05940298, 94 W.L. 736100 (EEOC 1994).  Note that given the absence of information in the file, a decision on the record would have been difficult in any case.



e.	Abuse of the Appellate Process.  Similarly, the Commission has no consistent position regarding complainant's misconduct in filing numerous appeals; sometimes the Commission finds abuse, sometimes not. 



(1)	Where Abuse was Found.  The Commission found that complainant developed a practice of initiating the complaint machinery for any matter he was dissatisfied with.  The Commission described the complaints as frivolous and numerous containing similar and identical allegations which spawned 120 appeals and 142 requests to reopen entailing multiple filings with frivolous allegations.  �tc "Buren 0299 " \f o"�	Buren v. U.S. Postal Service, 05850299, IHS 1396-C6 (EEOC 1985)Buren v. U.S. Postal Service, 05850299, IHS 1396-C6 (EEOC 1985).



(2)	No Abuse Found.  No abuse was found were the complainant had filed 17 related complaints.  �tc "Bucci 2453" \f o"�	Bucci v. Cavazos, Secretary of Education, 01892453, IHS 2311-F13 (EEOC/ORA 1989)Bucci v. Cavazos, Secretary of Education, 01892453, IHS 2311-F13 (EEOC/ORA 1989).  Nor was abuse found where in the space of 4 years, complainant filed 10 complaints; 5 procedural appeals over 8 of the complaints which included 550 allegations; while the 10th complaint, with 100 allegations, which resulted in another procedural appeal.  The Commission "cautioned" complainant "that it retains the right to protect its processes and procedures from misuse and abuse.  However, at present, the Commission will not find that appellant is abusing its processes."  Thomas�tc "Thomas 4891" \f o"� v. Dalton, Secretary of the Navy, 01944891, at 7 n.15 (EEOC 1995).  No abuse found where complainant had filed 47 appeals and 17 requests for reconsideration in three years with 6 of the requests for reconsideration filed in 1 year.  Kleinman�tc "Kleinman, 0579" \f o"� v. Runyon, Postmaster General, 05940579 (EEOC 1994).



f.	Court’s Response to Abuse of Process.  Where EEO plaintiff’s abuse the civil process, they are subject to sanction.  In addition, courts can impose a requirement on plaintiff’s that the plaintiff seek leave of the court to file a suit.  In that manner defendant is relieved of the responsibility of having to file a motion to dismiss or answer.  �tc "Cleveland Sparrow (DDC)" \f o"�	Cleveland Sparrow v. Reynolds, 646 F.Supp. 834 (D.D.C. 1986)Cleveland Sparrow v. Reynolds, 646 F.Supp. 834 (D.D.C. 1986).





�M.	What to do with Vague Allegations�tc "M.	What to do with Vague Allegations" \l 2�.  OCPMINST 12713.2A, appendix B ¶ 4f.�XE "Allegations:Vague"��XE "Allegations:Clarifying"��XE "Dismissing Formal Complaint:Vague Allegations"��XE "Formal Complaint:Vague allegations"�



1.	The EEOC regulations do not include "vagueness" as a ground for dismissing an EEO complaint.  Where the agency dismisses a complaint for vagueness, the EEOC will simply remand the complaint for additional counseling - it is the EEO Counselor’s job to counsel the complainant to make vague allegations clear.  Complainant alleged he was, 



Always being put down, told to carry or move things when I told them it bothers me to do so.  Not believing in me.  Being watch [sic, noted in decision] and reported on every move etc. I did.  Not letting me move forward.



The agency dismissed for vagueness and OFO “remanded  the complaint back to the agency so that the complainant could meet again with an EEO Counselor in order that an agreement could be reached on the issues in the Complaint.”  Bergholtz v. Dalton, Secretary of the Navy, 01960054, at 2 (EEOC/OFO 1996), citing:  Smith v. Runyon, Postmaster General, 05921017 (EEOC 1993), MD �tc "MD-110" \f o"�110, chapt 2, ¶ III (Oct 22, 1992) (EEO counselor responsible for clearly defining issues); �tc "Crespo-Medina" \f o"�	Crespo-Medina v. Dalton, Secretary of the Navy, 01943793 (EEOC/OFO 1994)Crespo-Medina v. Dalton, Secretary of the Navy, 01943793, at 3 (EEOC/OFO 1994), citing, Smith �tc "Smith 1017" \f o"�v. Runyon, Postmaster General, 05921017 (EEOC 1993).



2.	The appropriate way to deal with vague allegations is to give complainant 15 days to provide clarifying information.  If complainant fails to do so, the complaint can be rejected for failure to prosecute.  29 C.F.R. 1614.107(g). Typically, however, the EEOC will not sustain a dismissal for a complainant’s single failure to respond to a request for information.  The EEO counselor will have to document a pattern (through letters to complainant, recitation of attempted contacts in EEO counselors report) of complainant’s failure to respond to requested information.  (See page .)



3.	Depending on how vague the allegations are, the complaint might also be rejected for failure to state a claim.  29 C.F.R. 1614.107(a).





N.	What to Do with "Spin-off" Complaints�tc "N.	What to Do with \"Spin-off\" Complaints" \l 2�.�XE "Dismissing Formal Complaint:Spin-off Complaints"��XE "Spin Off Complaints"�  Spin-off complaints are complaints that are filed concerning the processing of the original complaint, e.g., "the processing time is too long," "the EEO counselor did a lousy job," "the investigation report is incomplete," or, "I'm offended by the arguments made by the agency representative."  The Commission has made a significant change to how these complaints are handled.  



1.	Old Practice.  Under part 1613, spin-off complaints were joined with the original complaints.



2.	New Practice under 1614.    



a.	No EEO complaints are allowed if the complainant is simply dissatisfied with the processing of the complaint.  The individual should be referred to the agency official responsible for complaints processing.  The agency official should "earnestly attempt to resolve the dissatisfaction ... ."  EEOC MD-�tc "MD-110" \f o"�110, ¶ III D (October 22, 1992); �tc "Crytzer" \f o"�	Crytzer v. Frank, Postmaster General, 01930613, IHS 3625-A2 (EEOC/OFO 1993)Crytzer v. Frank, Postmaster General, 01930613, IHS 3625-A2 (EEOC/OFO 1993).



(1)	Compensatory damages are not available for complaints alleging improper processing of EEO complaints.  Dever�tc "Devereux" \f o"�eux v. Dalton, Secretary of the Navy, 01945521, at 6 (EEOC/OFO 1995), citing, see �tc "Appleby 3897 " \f o"�	Appleby v. West, Secretary of the Army, 01933897, IHS 3993-A9 (EEOC 1994)Appleby v. West, Secretary of the Army, 01933897, IHS 3993-A9 (EEOC 1994).  "Such damages were not added to the EEO statutes to address how an agency litigates an EEO complaint alleging employment discrimination, but rather, to address how an agency treated an employee or applicant in an employment related context."  �tc "Eckhart" \f o"�	Eckhart v. Dalton, Secretary of the Navy, 01940714 (EEOC 1994)Eckhart v. Dalton, Secretary of the Navy, 01940714 (EEOC 1994).



b.	However, if the complainant is alleging that their complaint is being processed in a different manner because of the complainant's, race, color, national origin etc., then this allegation is treated as a new complaint and must be referred to counseling.  EEOC MD�tc "MD-110" \f o"�-110, ¶ III D (October 22, 1994); Crytzer�tc "Crytzer" \f o"� v. Frank, Postmaster General, 01930613, IHS 3625-A2 (EEOC/OFO 1993).



(1)	This exception has the possibility of swallowing the rule; all complaints have to do is claim discrimination in conjunction with the spin-off complaint.  In a six part EEO complaint, complainant alleged the "EEO Counselor misrepresented appellant during the pre-complaint processing stage of her complaint No.  ... 006," because the EEO counselor continued to describe the allegation as "vague and general" even after complainant submitted a written explanation.  OFO said this allegation was a spin-off complaint, went through the Crytzer analysis, but nevertheless found the complaint should not have been rejected.  "In her letter dated February 11, 1993, appellant identified improprieties by the EEO Counselor [i.e., continuing to refer to complaint 006 as vague and general] in the processing of her prior complaint.  Accordingly, the agency's dismissal of [this] allegation ... was improper and is REVERSED."  This despite the fact that complaint 006 had been accepted by the agency.  H�tc "Hymon" \f o"�ymon v. Dalton, Secretary of the Navy, 01932651 (EEOC/OFO 1993).  





�VIII.  INVESTIGATION OF COMPLAINT�tc "�VIII.  INVESTIGATION OF COMPLAINT"�.  OCPMINST 12713.2A, appendix B ¶ 7; 29 	 C.F.R. 1614.108.�XE "Investigation"�



	Practice Tip�XE "Practice Tips:Investigation"�:	Before arriving on site, the investigator usually sends a letter to the activity identifying what exhibits and witnesses are needed.  The agency rep�XE "Investigation:Agency Rep"� should give responsibility for gathering the exhibits to the technical representative �XE "Technical Representative"�(tech rep).  The agency rep should interview the management witnesses relevant to the complaint before the investigator arrives.  The witnesses should be briefed on:



					- The EEO complaint process, at what stage the process is, and where it may go, e.g., “you've already talked to the EEO counselor, now you have to give an affidavit to the investigator, later, the complainant may request a hearing where you will have to testify.”



					- The applicable Title VII law.



					- �XE "Investigation:Affidavit for"�The fact that the affidavits to be given are their affidavits and not the statements of the investigator.  The affidavit should not be signed until the supervisor is satisfied the statement accurately relays the facts.  Until the recent past Navy investigators wrote out the statements by hand.  We recommend that management give type-written statements.  They are much easier to read and invariably, more information is placed in typed statements.  See Appendix 2 guidelines for providing affidavit.



					- Find out from the supervisors why they did what they did.  Go over points they should put in their affidavits even if the investigator does not ask them about it.  



					- Make sure the management officials are responding to all the allegations accepted in the formal complaint as well as the arguments complainant made in the informal complaint, the formal complaint, the EEO counselor's report, and complainant's affidavit.



				Where the investigation is being conducted by mail, get a copy of the EEO counselor's report, ask the investigator to send a copy of complainant's affidavit, and assist the responsible managers in responding to the investigator's interrogatories.  (Repeat the investigator's written question in the affidavit, it makes reviewing the affidavits much easier.)  If the interrogatories miss important information, be sure to include the information in the affidavits anyway.



DON'T HIDE THE BALL.  Agency reps are often frustrated by the fact that when they demolish an allegation at one stage of the process, complainants develop new allegations at the next stage, i.e., the "rolling theory" of discrimination.  As a response, some reps hold back evidence, waiting for the hearing to spring it on complainants.  Be aware, if complainants don't ask for a hearing, there won't be one, and the agency rep WILL NOT have any other opportunity to supplement the record.  So, answer the allegations made.



Remember to translate "Navy-speak" and acronyms into English.  For example, the EEOC had no idea what the NIS (Naval Investigative Service) was.  Morales�tc "Morales 0096" \f o"� v. Dalton, Secretary of the Navy, 03930096, at 2 (EEOC 1993).





A.	Investigator from OCI�tc "A.	Investigator from OCI" \l 2�.  The DOD Office of Complaints Investigation is responsible for investigating EEO complaints in DOD components.  OCI consists of investigators from the now demised Navy Discrimination Complaints Investigation Division (DCID), the U.S. Army Civilian Appellate Review Agency (USACARA), and the Air Force Civilian Appellate Review Agency (AFCARA). You should be aware that while the Army and the Air Force have similar command, organization, personnel, EEO complaint, and regulatory structures, the Navy is completely different.  Be prepared to translate "Navy-speak" into English.



1.	Investigations are to be completed within 180 days of the filing of the formal complaint.  29 C.F.R. 1614.108(e).  A 90 day extension available if complainant agrees.  If the investigation is not timely completed, complainant may request a hearing before an EEOC AJ.  29 C.F.R. 1614.108(f).



2.	Request from activity to OCI identifies and limits the issues to be investigated.



a.	Only the issues which have been accepted for investigation should be investigated.



3.	Ad hoc investigator may be appointed under EEOC regulations but this is rarely done.  29 C.F.R. 1614.108(c)(1) ("any employee").





B.	Authority and Duties of the Investigator�tc "B.	Authority and Duties of the Investigator" \l 2�.



1.	Investigates only complaint; has no authority to expand the investigation beyond the scope of the complaint.



2.	Given full access to records.



a.	"JAGMAN" Investigations, i.e., investigations conducted in accordance with the Navy JAG Manual, should be included in the EEO investigative file where the JAGMAN was used as the basis for taking the action complained of by complainant.  �tc "Grieco" \f o"�	Grieco v. O'Keefe, Acting Secretary of the Navy, 01921511-1513 (EEOC/OFO 1992)Grieco v. O'Keefe, Acting Secretary of the Navy, 01921511-1513 (EEOC/OFO 1992).  In Grie�tc "Grieco" \f o"�co the CO ordered a JAGMAN investigation into the Public Affairs office when a hotline complaint alleged a hostile work environment existed.  As a result, the civilian chief of the office and complainant Grieco were transferred from the office.  OFO remanded the complaint to include the JAGMAN investigation despite the Command's concern about the physical safety employees (and their children) who participated in the investigation.



3.	Requires Navy personnel to cooperate and furnish sworn testimony.�XE "Investigation:Cooperation with"�



a.	Agency representative should prepare witnesses prior to their providing affidavits.  See appendix 2 for guidelines on giving an affidavit.

4.	Administers oaths and examines witnesses.



5.	Failure to cooperate will result in adverse inferences�XE "Adverse Inference:Investigation"� being drawn.





		C.	Form of Investigation�tc "C.	Form of Investigation" \l 2�.  



1.	In the typical Air Force or Navy investigation, the investigator collects the exhibits gathered by the agency representative and the complainant, interviews the witnesses, drafts the affidavits for the witnesses to sign, and writes a report.  Guideline for providing affidavits are at Appendix 2.



2.	Fact Finding Conferences.  The Army developed another method, the fact finding conference.  Complainant, the witnesses, and RMOs, are gathered together in one room with the investigator and a court reporter.  The complainant describes why he or she was discriminated against, and the RMOs explain their actions on the record.  The theory is that most EEO complaints are the result of misunderstandings; complainants will realize they were being treated like everyone else, or management will realize a mistake was made; and the case will be resolved.  



a.	The role of the agency rep is greatly reduced; typically the agency representative is not allowed to cross-examine complainant or complainant's witnesses.  Instead, the agency rep must submit written questions to the OCI investigator who will then ask complainant.



b.	Another problem is that verbatim transcripts are taken, which can be very expensive, and if the complaint does not settle, unwieldy to use compared to written affidavits.



c.	OCPM (now HROC) concluded that fact finding conferences are not formal discussions and the union does not have to be invited to attend when the complaint is filed by a bargaining unit member.  Guidance/Advice Memorandum (GAM) #65 (October 10, 1995).  There are no FLRA cases on point, OCPM analogized fact-finding conferences to EEO counseling settlement meetings.  See page .�XE "Union Participation"�



	Practice Tip:�XE "Practice Tips:Fact Finding Conferences"�	Due to the time involved, the cost the transcript, and the potential for having to do it all again at hearing, we generally recommend against fact finding conferences.  The only cases we would even consider as candidates for a fact finding process is where you have a first time complainant and some expectation that the complainant will be satisfied if the personnelists and RMOs explain what happened and why.  We would also suggest the investigator use the court reporter to summarize testimony, as approved by the witnesses.  Otherwise, if the case is not resolved, the result is usually a thick investigatory transcript which is much less concise than affidavits and often fails to address all of the allegations in the record.





D.	Inadequate Investigation�tc "D.	Inadequate Investigation" \l 2�.  If on appeal OFO finds the investigation was inadequate, it will remand the complaint to the agency for a supplemental investigation.  �tc "Granado" \f o"�	Granado v. Garrett, Secretary of the Navy, 01910144 (EEOC/OFO 1991)Granado v. Garrett, Secretary of the Navy, 01910144 (EEOC/OFO 1991); B�tc "Brown v. Garrett" \f o"�rown v. Garrett, Secretary of the Navy, 01910036 (EEOC/OFO 1991) (with reference to 1613.216).



1.	Typically inadequate investigations occur when appropriate witnesses haven’t been interviewed or exhibits gathered, but a haphazard report can also result in an inadequate investigation.  “[A]lthough the somewhat weighty agency file transmitted to the Commission was tabbed, there was no table of contents or index keyed to the tabs.  Additionally, documents were submitted in duplicate and out of sequence.  As we stated in another matter ... ‘The Commission ... reminds all parties that a file, or other documentation, which is transmitted for a decision, should be well organized, identifiable, intelligible, coherent, and complete with all relevant material.  The Commission will remand matters where the files are delivered in unacceptable physical condition or where the record is inadequate.’”  �tc "Lagana 1557" \f o"�	Lagana v. Dalton, Secretary of the Navy, 01961557 (EEOC/OFO 1997)Lagana v. Dalton, Secretary of the Navy, 01961557, at 1 n.1 (EEOC/OFO 1997), quoting �tc "Hines 3566" \f o"�	Hines v. Runyon, Postmaster General, 01923566 (EEOC 1993)Hines v. Runyon, Postmaster General, 01923566, at n.9 (EEOC 1993).



2.	Numbering the pages makes the investigative file much easier to use for those at the hearing, writing the agency decision, or appeal briefs.





E.	Agency Not Bound by Findings of Investigator�tc "E.	Agency Not Bound by Findings of Investigator" \l 2�.  Where a contract investigator recommended a finding of discrimination, the agency was not bound by that determination, absent an actual or constructive adoption of the findings.  �tc "Diamond v. AID" \f o"�	Diamond v. Administrator, Agency for International Development, 43 F.3d 1538, 66 F.E.P. 1249 (D.C. Cir. 1995)Diamond v. Administrator, Agency for International Development, 43 F.3d 1538, 66 F.E.P. 1249 (D.C. Cir. 1995).





IX.  COMPLAINANT'S OPTIONS ONCE INVESTIGATION IS COMPLETE�tc "IX.  COMPLAINANT'S OPTIONS ONCE INVESTIGATION IS COMPLETE"�.  		OCPMINST 12713.2A, appendix B ¶ 10; 29 C.F.R. 1614.108(f), 110.



A.	Within 180 days of the formal complaint, complainant is to receive a copy of the investigation.  If complainant has not received a copy of the investigation, they can still proceed to the hearing stage.    29 C.F.R. 1614.108(f).





B.	Once the investigative report is received, complainant has 30 days to request:



1.	A hearing before an EEOC AJ who will make a recommended decision to the Office of the Secretary of the Navy.



2.	A decision by the Office of the Secretary of the Navy without a hearing.



3.	If complainant fails to select an option, the Navy must issue a decision without a hearing.  29 C.F.R. 1614.108(f) .



C.	Unlike the process under 1613, there is no decision by the activity commander.





�X.	EEOC HEARING�tc "�X.	EEOC HEARING"�.  OCPMINST 12713.2A, appendix B ¶ 11; 29 C.F.R. 	                  1614.109.



	Practice Tip:�XE "Practice Tips:Hearings"�	Discovery is available.�XE "Administrative Judge:Discovery"�  Use it when necessary, and especially when compensatory damages are involved or complainant frequently adds new allegations.�XE "Discovery"�



Motion on the Record.�XE "Hearings:Decision on the record"�  Either party can file a motion to have the AJ issue a decision on the record when there is no dispute of material fact.  29 C.F.R. 1614.109(e).

List complainant as an agency witness.



�XE "Hearings:Agency's case"�At the hearing, establish the bona fides of management's actions first, then respond to complainant's allegations.  Demonstrate that the action taken conformed to the regulations, which are always followed, or if the regulations were not followed, that the action taken was the activity's traditional practice.  Have a witness from personnel describe how the action was taken, e.g., the promot�XE "Promotions"�ion, detail, or discipline.  Then have the responsible management official give his/her reasons for the action or adopt the reasons given in the affidavit.  Then have the witnesses respond to complainant's allegations.



Make sure the record contains an agency response to all of complainant's allegations made in the informal complaint, the formal complaint, during the investigation, and at the hearing.





A.	MIXED CASE NOTE�tc "A.	MIXED CASE NOTE" \l 2�:�XE "Hearings:Mixed EEO complaints"�  If the case is a MIXED CASE, i.e., contains an action appealable to the MSPB, there is NO HEARING before and EEOC administrative judge.  See page  for mixed case processing.





B.	Numbers & Results�tc "B.	Numbers & Results" \l 2�.  The EEOC has the equivalent of 54 full time AJs.  In FY92 the EEOC received 6,907 requests for hearings, a 20% increase over FY91.  During FY92, 6,100 hearing cases were closed on the following grounds:

FY92 HEARING CLOSURES����Action�Number�Percent��Withdrawal�798�13��Remand�1,138�19��Settle�1,939�32��Decision�2,225�36��

EEOC, Report on Pre-Complaint Counseling & Complaint Processing, Fiscal Year 1992, at 59, 60, 65



In the 2,225 cases where a merits decision was made in FY92, the AJ recommended discrimination in 313 cases (14%) and no discrimination in 1,812 cases (86%).  AJ's issued 102 decisions in FY92 and recommended a finding of discrimination in 7 (6.9%) cases.  Id., at 62, A-46.



The average processing time for a hearing was 192 days.  Id., at 65. 

131 AF cases, 32 findings, A�45



C.	Prehearing�tc "C.	Prehearing" \l 2�.



1.	Decision on the Record in the Absence of Material Dispute�tc "1.	Decision on the Record in the Absence of Material Dispute" \l 3�.  Where there is no genuine dispute in the record as to the facts, either party may petition the AJ for a decision without a hearing.  The motion must be filed at least 15 days prior to the hearing, or such earlier time as required by the AJ.  The opposing party will have 15 days to file a motion in opposition.  29 C.F.R. 1614.109(e); MD �tc "MD-110" \f o"�110, ¶ II B4 (October 22, 1992). 



a.	"This regulation [1614.109(e)] is patterned after the summary judgment procedure set forth at Rule 56 of the Federal Rules of Civil Procedure.  Rule 56 provides for the granting of summary judgment if the trial judge determines that no genuine issue of material fact exists and that the moving party is entitled to judgment as a matter of law.  �tc "Beard v. Whitley" \f o"�	Beard v. Whitley County REMC, 840 F.2d 405 (7th Cir. 1988)Beard v. Whitley County REMC, 840 F.2d 405, 409-10 (7th Cir. 1988).

   The United States Supreme Court has stated that summary judgment is appropriate where the adjudicator determine that no genuine issue of material fact exists, as governed by the applicable substantive law.  �tc "Anderson v. Liberty Lobby" \f o"�	Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986)Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986).  An issue is genuine if the evidence is such that a reasonable fact-finder could find in favor of the non-moving party.  �tc "Oliver v. Digital" \f o"�	Oliver v. Digital Equipment Corp., 846 F.2d 103 (1st Cir. 1988)Oliver v. Digital Equipment Corp., 846 F.2d 103, 105 (1st Cir. 1988).  In order to avoid summary judgment, the non-moving party ... must produce admissible factual evidence sufficient to demonstrate that existence of a genuine issue of material fact requiring resolution by the fact-finder.  �tc "Celotex " \f o"�	Celotex Corp. v. Catrett, 477 U.S. 317 (1986)Celotex Corp. v. Catrett, 477 U.S. 317, 322-24 (1986); Anderson, 477 U.S. at 247-50.  The party opposing a properly made motion for summary judgment may not simply rest upon the allegations contained in his or her pleading, but must set forth specific facts showing that there is a genuine issue still in dispute.  Id., at 248.  In response to a motion for summary judgment, the fact-finder's function is not to weight the evidence and render a determination as to the truth of the matter, but only to determine whether there exists a genuine factual dispute.  Id., at 248-49."  �tc "Stevenson 3029" \f o"�	Stevenson v. Dalton, Secretary of the Navy, 01943029 (EEOC/OFO 1995)Stevenson v. Dalton, Secretary of the Navy, 01943029, at 5 (EEOC/OFO 1995).



2.	Discovery added�tc "2.	Discovery added" \l 3��XE "Administrative Judge:Discovery"��XE "Discovery"� under 29 C.F.R. 1614.109(b).  Process is also discussed in EEOC Management Directive (MD) �tc "MD-110" \f o"�110 (October 29, 1992).  Relevancy will be the key and forms of discovery will be  interrogatories, depositions, requests for admissions, and stipulations.  Adverse inferences�XE "Adverse Inference:Discovery"� for failure to respond may only be taken when the party seeking information files a motion to compel and the other party fails to comply with the AJ's order.



3.	AJ Remands�tc "3.	AJ Remands" \l 3�.�XE "Hearings:Remand by AJ"�  Although not stated in the rules, the EEOC recognizes the AJ's authority to remand allegations where they fail to state a claim and the AJ may recommend that the agency dismiss the allegation.  Williams�tc "Williams 4406" \f o"� v. Dalton, Secretary of the Navy, 01934406, at 8 (EEOC/OFO 1994).



4.	Agency Representative Meeting With Bargaining Unit Members to Prepare for Case.  When the agency representative meets with a bargaining unit member to prepare a witness for a hearing before an EEOC AJ, the witness preparation meeting is probably a "formal discussion" which entitles the union to notice and an opportunity to be present.  Failure to provide the union notice and opportunity to be present at a "formal discussion" is a ULP.



a.	Prehearing interview of unit employee in preparation for an arbitration was a formal discussion entitling the union to be present.  �tc "McClellan ALC & AFGE" \f o"�	McClellan ALC & AFGE, Local 1857, 29 F.L.R.A. 594 (1987)McClellan ALC & AFGE, Local 1857, 29 F.L.R.A. 594 (1987); �tc "Dept. of VA & AFGE" \f o"�	Dept. of VA & AFGE, 44 F.L.R.A. 768 (1992)Dept. of VA & AFGE, 44 F.L.R.A. 768 (1992); �tc "VA v. FLRA" \f o"�	Dept. of Veterans Affairs v. FLRA, 3 F.3d 1386 (10th Cir. 1993)Dept. of Veterans Affairs v. FLRA, 3 F.3d 1386 (10th Cir. 1993).



b.	Prehearing interview of unit employees prior to a ULP hearing before FLRA ALJ is a formal discussion.  �tc "F.E. Warren AFB" \f o"�	F.E. Warren AFB & AFGE, Local 2354, 31 F.L.R.A. 541 (1988)F.E. Warren AFB & AFGE, Local 2354, 31 F.L.R.A. 541 (1988).



c.	Prehearing interview of unit employees prior to a ULP hearing before FLRA ALJ is a formal discussion.  �tc "NTEU v. FLRA" \f o"�	NTEU, Chapter 202 v. FLRA, 774 F.2d 1181 (D.C. Cir. 1985)NTEU, Chapter 202 v. FLRA, 774 F.2d 1181 (D.C. Cir. 1985); Dept. of Veterans Affairs v. FLRA, 3 F.L.R.A. 1386 (10th Cir. 1993).





D.	Hearing Procedures�tc "D.	Hearing Procedures" \l 2�.�XE "Hearings:Procedures"�



1.	AJ to issue proposed findings of fact and conclusions of law within 180 days.  28 C.F.R. 1614.109(g).



2.	Hearing is usually held at the activity.



3.	Conducted by EEOC Administrative Judge (AJ) under EEOC regulations and procedures.



a.	Read fully and comply with AJ's orders.  Failure to do so may result in your inability to call witnesses or introduce exhibits beyond the record of investigation.



b.	Bias by the AJ.�XE "Administrative Judge:Bias"�  In order to rule that a hearing was unfair, there must be a substantial showing of bias on the part of the AJ.  �tc "Antipolo" \f o"�	Antipolo v. Garrett, Secretary of the Navy, 01912087 (EEOC/OFO 1991)Antipolo v. Garrett, Secretary of the Navy, 01912087, at 9 (EEOC/OFO 1991), citing, �tc "Roberts v. Morton" \f o"�	Roberts v. Morton, 549 F.2d 158 (10th Cir.)Roberts v. Morton, 549 F.2d 158 (10th Cir.) cert. denied sub nom, �tc "Roberts v. Andrus" \f o"�	Roberts v. Andrus, 434 U.S. 834 (1977)Roberts v. Andrus, 434 U.S. 834 (1977).  In Antipolo, that the AJ and complainant's attorney had a personality conflict; that the AJ took an active role at the hearing; and, took the agency's case away from the agency rep; did not establish bias.  The AJ was acting to fully develop the record and smoothly manage the hearing.



4.	Sworn testimony and verbatim transcript (DEEOO responsible for hiring a court reporter.).



a.	Alternative forms of testimony (telephonic, interrogatories) may be permitted by Administrative Judge.



5.	AJ controls witnesses.



6.	Relaxed rules of evidence.  



a.	Evidence cannot be excluded because it is hearsay.  Some confuse this to mean that any hearsay is admissible.  The lack of trustworthiness or relevance of the evidence remain legitimate objections.



b.	Adverse Inferences.�XE "Adverse Inference:Hearing"��XE "Hearings:Adverse inferences"�  In a promotion action where the agency claimed they made selections in accordance with a crediting plan, but failed to provide a copy of the crediting plan or the candidates' records, and the agency failed to provide the information when requested in a supplemental investigation, ORA drew the adverse inference that had the documents been provided they would have reflected adversely on the agency.  Consequently, the agency failed to establish a legitimate nondiscriminatory reason for not selecting complainant.  �tc "Hong v. Lujan" \f o"�	Hong v. Lujan, Secretary of the Interior, 01903286 (EEOC/ORA 1990)Hong v. Lujan, Secretary of the Interior, 01903286, at 10 (EEOC/ORA 1990), citing, �tc "McDuffie 0134" \f o"�	McDuffie v. Ball, Secretary of the Navy, 05880134, IHS 1995-B11 (EEOC 1988)McDuffie v. Ball, Secretary of the Navy, 05880134, IHS 1995-B11 (EEOC 1988) (where an agency is aware of the importance of requested evidence and has exclusive control over such evidence, yet fails to provide it, an inference that the requested evidence is unfavorable to the agency may be drawn).



7.	Attendance limited (discretion of the AJ).



8.	Compensatory Damages.�XE "Hearings:Compensatory damages"�  The EEOC has instructed its AJs to take evidence on compensatory damages at the hearing.  If discrimination is found, the AJ will also decide whether comp damages are awarded.  The AJ will leave the amount of the damages up to the agency to decide in the Final Agency Decision.  �tc "Memo to James Troy" \f p"�	Memorandum from EEOC Chairman Tony E. Gallegos to James H. Troy, Director Office of Program Operations (October 5, 1993)Memorandum from EEOC Chairman Tony E. Gallegos to James H. Troy, Director Office of Program Operations (October 5, 1993).





E.	Parties�tc "E.	Parties" \l 2�.



1.	Complainant/representative.



2.	Management representative.

3.	Responsible Management Official(s) (RMOs) are not specifically addressed under EEOC regulations.





F.	Record includes�tc "F.	Record includes" \l 2�.



1.	OCI investigation which includes EEO counselor's report.



			2.	Evidence received by Administrative Judge.



3.	Arguments of counsel.





G.	Administrative Judge forwards record�tc "G.	Administrative Judge forwards record" \l 2�, findings, and recommendations to Naval Complaints Administration and Review Division (NAVCARD) for final Navy decision.



1.	Credibility Findings.�XE "Administrative Judge:Credibility Findings"��XE "Hearings:Credibility determination"�



			"Where an AJ makes credibility determinations solely on the basis of a witness's demeanor, a reviewing authority must give deference to her conclusions.  �tc "Williams v. Department of Veterans" \f o"�	Williams v. Derwinski, Secretary of Veterans Affairs, 01901215 (EEOC/ORA 1990)Williams v. Department of Veterans Affairs, EEOC Appeal No. 01901215 (May 4, 1990); �tc "Anderson v. Bessmer City" \f o"�	Anderson v. Bessmer City North Carolina, 470 U.S. 564 (1985)Anderson v. Bessmer City North Carolina, 470 U.S. 564, 575 (1985).  However, where a credibility finding is not based solely on demeanor and thee is evidence which suggests that the credibility determination is erroneous, deference will not be given.  �tc "Willis 0589" \f o"�	Willis v. Brady, Secretary of the Treasury, 05900589 (EEOC 1990)Willis v. Department of the Treasury, EEOC Request No. 05900589 ([EEOC] July 26, 1990); also see �tc "Munoz 0282" \f o"�	Munoz v. Rice, Secretary of the Air Force, 05900282 (EEOC 1990)Munoz v. Department of the Air Force, 05900282 ([EEOC] July 18, 1990) and �tc "Muller 0063" \f o"�	Muller v. Frank, Postmaster General, 05900634, IHS 2798-A11 (EEOC 1990)Muller v. USPS, EEOC Request No. 05900634, [IHS 2798-A11] ([EEOC] October 12, 1990).  In this regard, the Commission has previously held that an AJ may not insulate her findings from review by calling them credibility determinations."



�tc "Rash" \f o"�	Rash v. Kelso, Acting Secretary of the Navy, 05920717 (EEOC 1993)Rash v. Kelso, Acting Secretary of the Navy, 05920717, at 6 (EEOC 1993), citing, �tc "Bryant" \f o"�	Bryant v. Frank, Postmaster General, 05900305 (EEOC 1990)Bryant v. Frank, Postmaster General, 05900305 (EEOC 1990); �tc "Fitzhugh" \f o"�	Fitzhugh v. Marsh, Secretary of the Army, 01890981 (EEOC/ORA 1989)Fitzhugh v. Marsh, Secretary of the Army, 01890981 (EEOC/ORA 1989), modified on other grounds, 05890804 (EEOC 1990).





�XI.	FINAL AGENCY DECISION (FAD)�tc "�XI.	FINAL AGENCY DECISION (FAD)"�.  OCPMINST 12713.2A, appendix B ¶ 12; 29 C.F.R. 1614.110.�XE "Final Agency Decision"�



		A.	Made by Deputy Assistant Secretary for Civilian Personnel Policy / Equal Employment Opportunity (DASN (CPP/EEO)).



1.	Prepared by the NAVCARD.



2.	May be reviewed by the Office of the Assistant General Counsel (Manpower & Reserve Affairs), prior to signature by DASN(CPP/EEO).





B.	Decision based solely upon the complaint file � no ex parte submissions to NAVCARD from base or complainant permitted.			





		C.	Decision based on record with or without hearing before EEOC AJ (complainant's option to request a final decision without a hearing).





D.	Time Requirements.  Under 29 C.F.R. 1614.110 agency must issue FAD within 60 days from request for decision with hearing; within 60 days after the expiration of 30 days to ask for hearing or FAD without hearing; or within 60 days after receipt of EEOC AJ's findings and conclusions.

 



E.	When FAD Becomes Final.  



			1.	When NAVCARD issues a finding of no discrimination, the FAD becomes final when it is issued, i.e., mailed to the complainant and the activity.  If dissatisfied with the result, complainant can appeal to EEOC.



			2.	When a finding of discrimination is issued, when the FAD becomes final is more complicated.



a.	Where all of the issues have been decided, complainant cannot appeal FAD (for additional findings of discrimination or additional remedy) until the amount of attorney’s fees has been resolved.



b.	Where the issue of compensatory damages has been bifurcated, NAVCARD returns the complainant and the activity additional time to submit evidence on the issue of compensatory damages.  Upon receipt of this evidence, NAVCARD issues a supplemental decision on damages.  After the issue of attorney’s fees is resolved, complainant can then appeal to EEOC.



(1)	The 1614 regulations contemplated that the agency would issue a decision on the merits and remedy within 60 days, this would include compensatory damages.  Nevertheless, with so many cases bifurcating the issue of compensatory damages, receiving additional evidence on damages and issuing a decision in 60 days is impossible.  Although nowhere expressly stated, the EEOC seems to have adopted the position that NAVCARD has 60 days to issue a decision on liability, and after receiving the evidence on compensatory damages, has another 60 days to issue the damages portion of the decision.



F.	Contents of FAD.



1.	Adopt, reject, or modify Administrative Judge's decision.



2.	Must fully explain rejection or modification of the recommended decision.



3.	Remedial action.



a.	The Navy decision will describe the remedial action required when a finding of discrimination is made.



b.	EEOO's responsible for ensuring that disciplinary and/or other administrative corrective action is considered when a finding of discrimination is made.  Actions taken, and rationale for action, are to be reported to the Director NAVCARD.



(1)	Not a personal remedy which complainant may demand; therefore not an issue at the hearing.





G.	FAD Binds Subordinate Organizations.  The agency FAD is the final decision of the Navy.  The activity or command may neither appeal the FAD to SECNAV nor the EEOC nor contradict a finding of discrimination in responding to complainant's appeal to the EEOC.  The Commission will not consider the command's or activity's attempt to avoid liability once the FAD has admitted discrimination occurred.  �tc "Ramsey 0658" \f o"�	Ramsey v. Dalton, Secretary of the Navy, 05940658, 1995 W.L. 462380 (EEOC 1995)Ramsey v. Dalton, Secretary of the Navy, 05940658, 1995 W.L. 462380, at 4 (EEOC 1995) (Where agency found discrimination in FAD, it is an "obvious flaw" to raise an affirmative defense for the first time during appeal).





H.	Numbers & Results.  Of the 295 AJ recommended findings of discrimination government-wide in 1992, agencies accepted 105 (36%), modified 30 (10%), and rejected 159 (54%).  Of the 1,920 recommended findings of no discrimination, the agencies accepted 1,858 (97%).  Of the 7 Navy cases were discrimination was recommended, we adopted 4 (57%), and rejected 3 (43%).  Of the 95 recommended findings of no discrimination in Navy cases, 78 were accepted (82%) and 17 (18%) modified.  EEOC, Report on Pre-Complaint Counseling & Complaint Processing, Fiscal Year 1992, at 66-67, A-46.AF 32 findings, 17 accept (53%) and 15 rejected (47%).  99 no findings, all accepted.  A�45.





�XII.	APPEAL OF FINAL NAVY DECISION TO EEOC�tc "�XII.	APPEAL OF FINAL NAVY DECISION TO EEOC"�.  OCPMINST 12713.2A, appendix B ¶13; 29 C.F.R. 1614.401 - 407.



	Practice Tip�XE "Practice Tips:Appeals"�:	If you were involved in the dismissal of the EEO complaint or the EEO hearing, be prepared to write any appellate briefs.



Maintain a close working relationship with DEEOO and make sure DEEOO's office knows what cases you handled.  Decisions and appeals are never sent to the agency representative first, but are routed through the DEEOO.  Time limits are tight, so make sure DEEOO gets the decisions and appeals to you right away.



A.	Agency Waiver of Issue in Federal Court & Administrative Appeals�tc "A.	Agency Waiver of Issue in Federal Court & Administrative Appeals" \l 2�.  The Second and the Ninth Circuits have held that were an agency has dismissed a complaint, lost on appeal to EEOC (or OFO), and did not request reopening and reconsideration, then the agency may not raise the same issue when complainant files suit in federal court.  �tc "Girard v. Rubin 9th Cir" \f o"�	Girard v. Rubin, 62 F.3d 1244 (9th Cir. 1995)Girard v. Rubin, 62 F.3d 1244 (9th Cir. 1995) (where EEOC held on appeal that time limit should be waived for fired employee who filed three years late and IRS did not request reopening and reconsideration, IRS was precluded from raising administrative timeliness in motion to dismiss when employee filed suit in federal district court); �tc "Briones v. Runyon" \f o"�	Briones v. Runyon, 101 F.3d 287 (2d Cir. 1996)Briones v. Runyon, 101 F.3d 287 (2d Cir. 1996).





B.	Complainant's Appeal to EEOC�tc "B.	Complainant's Appeal to EEOC" \l 2�.  



1.	May appeal final agency decision to EEOC's Office of Federal Operations (OFO) (previously the EEOC Office of Review and Appeals (EEOC/ORA)) regarding:



a.	Dismissal, cancellation, or refusal to reinstate complaint.



b.	The merits, attorney's fees�XE "Attorney Fees"� or remedial action (if attorney's fees are to be awarded, the decision is not final until that has been determined).



2.	There are two steps to complainant’s appeal.  Complainant must file notice of appeal within 30 days of receipt of Agency decision.  29 C.F.R. 1614.402(a).  If represented by an attorney, the time begins to run upon receipt by the attorney.  29 C.F.R. 1614.402(b).  Where the record does not disclose whether complainant’s representative is an attorney, the Commission will assume the representative is a non-attorney and the time limit to appeal begins with receipt by the complainant.  Acfalle�tc "Acfalle 0112" \f o"� v. Dalton, Secretary of the Navy, 05960112, at 1 n.1 (EEOC 1997); �tc "Foster 2442" \f o"�	Foster v. Dalton, Secretary of the Navy, 01962442 (EEOC/OFO 1997)Foster v. Dalton, Secretary of the Navy, 01962442 (EEOC/OFO 1997).  Complainant then has an additional 30 days to submit supporting brief.  29 C.F.R. 1614.403(d).�XE "Representative, Complainant's"�



3.	Complainant is not allowed to add new allegations of discrimination on appeal.  In a case alleging retaliation for dismissing a previous complaint, complainant cannot add allegations of a pattern and practice of discrimination and improper disclosure of her worker's compensation claim.  Sharpe�tc "Sharpe 3970" \f o"� v. Dalton, Secretary of the Navy, 01943970, at 2 (EEOC/OFO 1994).  Complainant improperly alleged she was coerced into dropping an earlier complaint for the first time on appeal.  She should have raised the allegation with the EEO counselor.  Sharpe�tc "Sharpe 2782" \f o"� v. Dalton, Secretary of the Navy, 01942782, at 4 (EEOC/OFO 1994).



4.	Enforcement of Time limits. 



a.	OFO is very strict on time standards with respect to the filing of the notice of appeal.  



(1)	"[T]he mere fact that an appellant relied upon an attorney to file his appeal in a timely manner, and the attorney did not, is an insufficient basis upon which to grant an extension of time [to appeal a final agency decision].  �tc "Burton" \f o"�	Burton v. Dalton, Secretary of the Navy, 05940615 (EEOC 1994)Burton v. Dalton, Secretary of the Navy, 05940615, at 1-2 (EEOC 1994), citing, �tc "Banks 0563" \f o"�	Banks v. Dept. of Navy, 05870563, IHS 1878-F14 (EEOC 1988)Banks v. Dept. of Navy, 05870563, IHS 1878-F14 (EEOC 1988).  "It is well settled that an appellant is responsible for the actions of his her attorney." Burton at 1-2, citing, see �tc "Johnson 721 F.2d" \f o"�	Johnson v. Dept. of Treasury, 721 F.2d 361 (Fed. Cir. 1983)Johnson v. Dept. of Treasury, 721 F.2d 361, 365 (Fed. Cir. 1983).  �XE "Representative, Complainant's"�



(2)	Timeliness Standard.  The time limit for filing a notice of appeal is subject to waiver and equitable tolling.  �tc "Brett-Hunter" \f o"�	Brett-Hunter v. Dalton, Secretary of the Navy, 05940581 (EEOC 1995)Brett-Hunter v. Dalton, Secretary of the Navy, 05940581 (EEOC 1995).  See other cases on timeliness at , and .



(a)	"A person who fails to act diligently cannot invoke equitable principles to excuse his or her lack of diligence."  Brett-Hunter, at 2, citing �tc "Baldwin County " \f o"�	Baldwin County Welcome Center v. Brown, 466 U.S. 147 (1984)Baldwin County Welcome Center v. Brown, 466 U.S. 147, 151 (1984).



(b)	The absence of prejudice to the Navy is not an independent basis for invoking the doctrine and sanctioning complainant's untimely appeal, but once a proper basis for invoking equitable tolling is found, the absence of prejudice on the agency can be considered.  Brett-Hunter�tc "Brett-Hunter" \f o"�, at 2, citing Baldwin County�tc "Baldwin County " \f o"� Welcome Center v. Brown, 466 U.S. 147, 152 (1984).



(c)	Complainant failed to establish grounds for equitable tolling where new attorney states the previous attorney may have been disbarred and complainant did not file her own request for reconsideration when the Commission sent her a copy of the decision.  Brett-Hunter�tc "Brett-Hunter" \f o"�, at 2.



(3)	Complainant's surgery during the 30 day appeal period not an adequate excuse where complainant returned to work before the expiration of the appeal period and complainant failed to provide any information on the length of his hospitalization.  �tc "Crain v. Garrett" \f o"�	Crain v. Garrett, Secretary of the Navy, 0192152 (EEOC/OFO 1992)Crain v. Garrett, Secretary of the Navy, 0192152 (EEOC/OFO 1992).  �XE "Representative, Complainant's"�



(4)	The agency sent a decision letter to complainant, accepting one allegation and dismissing two others.  The letter gave complainant seven days to respond if the accepted complaint had been properly defined.  Complainant wrote back disputing the dismissal of the two complaints.  Complainant's subsequent appeal of the dismissal was held untimely by OFO.  The complainant should have filed an appeal with OFO rather than arguing with the agency.   �tc "Abbinanti" \f o"�	Abbinanti v. Kelso, Acting Secretary of the Navy, 01931935 (EEOC/OFO 1993)Abbinanti v. Kelso, Acting Secretary of the Navy, 01931935 (EEOC/OFO 1993).



(5)	OFO dismissed appeal filed three days late where complainant’s attorney excuse was that he recently lost his only paralegal (who had recently been diagnosed with cancer) and two days before the deadline he faced an emergency requiring that he file a brief in federal district court.  �tc "Coley 5872" \f o"�	Coley v. Dalton, Secretary of the Navy, 01965872 (EEOC/OFO 1997)Coley v. Dalton, Secretary of the Navy, 01965872 (EEOC/OFO 1997). �XE "Representative, Complainant's"�



(6)	Miscalculating 30 day deadline to file appeal, December 13 to January 13, i.e., 1 day late, by pro-se complainant did not establish grounds for equitable tolling.  �tc "Smith 05950595" \f o"�	Smith v. Dalton, Secretary of the Navy, 05950595 (EEOC 1996)Smith v. Dalton, Secretary of the Navy, 05950595 (EEOC 1996).



b.	However, OFO is not as strict with respect to the filing of complainant's brief, which is to be filed within 30 days of the notice of appeal.  Where complainant filed his brief more than 60 days after having filed the notice of appeal, OFO refused to consider the arguments raised in complainant’s brief.  �tc "McGee 5062" \f o"�	McGee v. Dalton, Secretary of the Navy, 01955062 (EEOC/OFO 1996)McGee v. Dalton, Secretary of the Navy, 01955062 (EEOC/OFO 1996), citing, 29 C.F.R. 1614. 403(d).  However, where complainant filed his brief only five days late, OFO rejected the agency's motion that appellant's brief not be considered because the agency "fails to assert that the delay in filing is in any way prejudicial to its case."  �tc "Stark" \f o"�	Stark v. Garrett, Secretary of the Navy, 01904276 (EEOC/OFO 1991)Stark v. Garrett, Secretary of the Navy, 01904276 (EEOC/OFO 1991) (delay in filing the appeal brief only had a de minimis effect on the proceedings).





C.	Agency Response to Appeal�tc "C.	Agency Response to Appeal" \l 2�.  The EEOC will ask the Navy for a copy of the case file and, the agency is entitled to submit response brief in support of its position within 30 days of receiving the notice of appeal.  29 C.F.R. 1614.403(d). 



1.	When a notice of appeal is filed with the Commission, OFO will send a letter to HROC relating that the notice of appeal has been filed.  OFO also informs that HROC that in 30 days, OFO will send out its formal request for the agency file and brief.



2.	Thirty days after complainant files a notice of appeal with OFO, OFO sends HROC its formal request for the complaint file and the agency's brief.



a.	Navy instructions provide that each Navy activity or command will be the custodian for the complaint file.  We expect that this responsibility will be delegated to the EEO office handling complaints for the command or activity.  OCPMINST 12713.2A, ¶ 17a (August 18, 1995).



(1)	Although not usually done, the record is much easier to review if the pages in Report of Investigation are sequentially numbered by the EEO counselor's office.



b.	Meanwhile, the agency representative will be responsible for writing the agency's brief.  OCPMINST 12713.2A, ¶ 6p (August 18, 1995).





D.	Commission Decision on Appeal�tc "D.	Commission Decision on Appeal" \l 2�.



1.	Normally, OFO issues decisions on cases appealed to EEOC.  These cases are signed by the Director, OFO.  Sometimes, the actual Commission issues the decision.  These decisions are signed by the Commission's Executive Secretary.



2.	Written decision upholding, reversing or modifying Navy decision.



a.	OFO and EEOC conduct a de novo review of the case.  �tc "McCleary" \f o"�	McCleary v. Dalton, Secretary of the Navy, 05940526 (EEOC 1994)McCleary v. Dalton, Secretary of the Navy, 05940526, at 3 (EEOC 1994).  They do not limit themselves to selecting from the theories of the case developed by the complainant, the AJ or the agency.  See, �tc "Larry v. Garrett" \f o"�	Larry v. Garrett, Secretary of the Navy, 01881951 (EEOC/ORA 1989)Larry v. Garrett, Secretary of the Navy, 01881951 (EEOC/ORA 1989) (complainant alleged disparate impact, ORA found it was error for the agency/AJ not to have considered disparate treatment theory).



b.	OFO may supplement the record by asking the parties for additional information, but this is rarely done.  29 C.F.R. 1614.404(a).



3.	OFO may remand the case to Navy for further investigation.





E.	Reopening & Reconsideration�tc "E.	Reopening & Reconsideration" \l 2�.  29 C.F.R. 1614.407.�XE "Request for Reconsideration"�



1.	EEOC/OFO decision subject to discretionary reconsideration by the EEO Commission.  29 C.F.R. 1614.407.



a.	Sua sponte.



b.	By motion of a party.



2.	Agencies can directly request EEOC to reopen the case.  This is unlike MSPB practice where OPM must request reconsideration.



3.	Grounds for reopening.



a.	New evidence not readily available before.



b.	Erroneous interpretation of law, regulation or policy.



c.	Precedent setting case involving unreviewed policy.



d.	A request to reopen is not a form of second appeal.  �tc "Regensberg 0850" \f o"�	Regensberg v. Frank, Postmaster General, 05900850 (EEOC 1990)Regensberg v. Frank, Postmaster General, 05900850 (EEOC 1990).  In order for a case to be reopened, it must meet one of the requirements set out above in paragraphs a - c.  �tc "Byrd" \f o"�	Byrd v. Garrett, Secretary of the Navy, 05910387 (EEOC 1991)Byrd v. Garrett, Secretary of the Navy, 05910387, at 5-6 (EEOC 1991).



e.	If a timely request for reopening or reconsideration is filed with EEOC then initial decision of EEOC/OFO is not a final decision.



f.	Procedure.  HROC must approve Request to Reopen.  HROC will withdraw requests to reopen filed without permission.



(1)	Either party may request reconsideration within 30 days of receiving the appellate decision.  The opposing party then has 20 days to cross petition.  29 C.F.R. 1614.107(b).  Briefs are to be submitted with the request to reconsider and served on the other party.



(2)	As with appeals of final agency decision, see page , the EEOC is very strict on the deadlines for filing a request to reopen.  Complainant's request to reopen was rejected because it was filed one day late and he offered no reasons for the untimely filing.  �tc "Maxim" \f o"�	Maxim v. Garrett, Secretary of the Navy, 05901205 (EEOC 1991)Maxim v. Garrett, Secretary of the Navy, 05901205 (EEOC 1991).  The Commission denied a request to reopen where complainant sought to excuse his ten day delay in filing his petition on the basis that he had been snowed in.  Commission faulted complainant for not providing any evidence, such as his time card showing an excused absence, or press reports of the storm to, support his unsworn claim.  �tc "Dillon" \f o"�	Dillon v. Garrett, Secretary of the Navy, 05910294 (EEOC 1991)Dillon v. Garrett, Secretary of the Navy, 05910294 (EEOC 1991).  EEOC denied a request to reconsider filed five days late.  Complainant’s attorney unsuccessfully sought to excuse the untimely filing because her administrative assistant was experiencing personal problems and both partners in the firm were in trial or out of town.  �tc "Price 0538" \f o"�	Price v. Dalton, Secretary of the Navy, 05960538 (EEOC 1996)Price v. Dalton, Secretary of the Navy, 05960538 (EEOC 1996).





F.	Numbers & Results�tc "F.	Numbers & Results" \l 2�.  The EEOC had 39 attorneys in FY92, all presumably in OFO, reviewing 5,997 appeals received and closing 5,434.  EEOC, Report on Pre-Complaint Counseling & Complaint Processing, Fiscal Year 1992, at 77, 79, 84.



1.	The average processing time was 120 days, however, that average is heavily influenced by decisions on procedural matters, principally appeals of agency dismissals, which are fast-tracked by OFO.  The inventory of cases on appeal at the end of FY92 was 2,029, a 4 month backlog.  Delays in receiving decisions on the merits are revealed in the age of the 2,029 cases in the inventory.  Over half are under 100 days old, but 535 (26%) are 100-200 days old, 110 (6%) up to 300 days old, and 35 (2%) over 300 days old.  Id., at 80-82.



2.	The most interesting question about cases on appeal is not answered by the Commission's report; what happens to final agency decisions which reverse recommending findings by EEOC AJs?  From time to time the agencies are criticized because we reject over 50% of the recommended finds of discrimination but accept 97% of the recommended findings of no discrimination.  This criticism glosses over the fact that in order to get a finding of discrimination the AJ has to have the facts right, the law right, and the and the analysis right.  Flaws in any of those elements usually leads to an agency finding of no discrimination.  Conversely, where the AJ recommends a no finding of discrimination, correcting an error in the facts, law or analysis usually doesn't affect the final result.  For what its worth, a check with the Army, Navy and Postal Service, which comprised 62% of all complaints filed in FY91, revealed that the Commission sustained the agency reversal of the AJ's recommended finding approximately 80% of the time.



XIII.  HOW TO PROCESS COMPLAINTS FILED PRIOR TO 1 OCTOBER 1992�tc "XIII.  HOW TO PROCESS COMPLAINTS FILED PRIOR TO 1 OCTOBER 1992"�.



A.	Complaints filed under 29 C.F.R. part 1613 will be processed under the procedures of 1614.





B.	The exceptions are that for purposes of computing time, references in the regulation to performing certain actions from the date of the filing of complaint shall be interpreted by the EEOC to be the effective date of 29 C.F.R. part 1614.





C.	All investigations filed under 1613 must be completed by all federal agencies by 1 October 1993.





�XIV.   CIVIL ACTION IN U.S. DISTRICT COURT�tc "�XIV.   CIVIL ACTION IN U.S. DISTRICT COURT"�.  29 C.F.R. 1614.408.



A.	Time Limits�tc "A.	Time Limits" \l 2�.



1.	�XE "Civil Action:Filing"�Suit must be filed within 90 days after receipt of final Navy decision, or appeal decision by EEOC/OFO, or decision on reconsideration by EEOC.  42 U.S.C. 2000e-16(c) (was 30 days until the change by the Civil Rights Act of 1991, which became law on November 21, 1991).



2.	The time limit for filing suit in mixed complaints is 30 days.  5 U.S.C. 7703(b)(1).  �tc "James v. Navy FSupp " \f o"�	James v. Dept. of the Navy, 888 F.Supp. 944 (S.D. Ind. 1995)James v. Dept. of the Navy, 888 F.Supp. 944 (S.D. Ind. 1995).



3.	The time limits are is not jurisdictional.  The time limits are a waiver of sovereign immunity in the nature of a statute of limitations subject to equitable tolling.  Irwin �tc "Irwin v. VA" \f o"�v. Veterans Admin., 498 U.S. 89 (1990).  Irwin held that all waivers of sovereign immunity are subject to equitable tolling unless Congress specifically states otherwise.  Note, in the private sector the time limits on filing suit are also not jurisdictional and also subject to equitable tolling.  �tc "Zipes" \f o"�	Zipes v. TWA, 455 U.S. 385 (1982)Zipes v. TWA, 455 U.S. 385 (1982).



a.	That suit was filed late because Complainant's attorney was out of the country when EEOC decision arrived does not establish grounds for equitable tolling.  "(P)rinciples of equitable tolling described above do not extend to what is at best a garden variety claim of excusable neglect."  Id., at 580.

  

4.	Suit can also be filed after 180 days from date of formal complaint filed if no final Navy decision has been issued.



5.	Suit can be filed after 180 days from date appeal to EEOC/OFO or EEOC filed, if no decision.



6.	In ADEA cases, the Commission has adopted the 90 day time limit to file a suit following a decision (30 days if the ADEA complaint is mixed) but the time limit to file a civil action depends on which circuit or district court the action is filed.  See �tc "Stevens v. Treasury" \f o"�	Stevens v. Dept. of Treasury, 500 U.S. 1 (1991)Stevens v. Dept. of Treasury, 500 U.S. 1 (1991).



a.	No time limit set forth in the statute.  (29 U.S.C. 633(a)).



b.	Navy position is that the 90�day limitations period should be borrowed from Title VII if complainant fully exhausts administrative remedies (receiving a FAD) before filing a civil cause of action.  



(1)	EEOC agrees with Navy position.  Under Civil Rights Act of 1991, ADEA complainants have a right to file suit 90 days after receipt of a final EEOC decision.  EEOC is borrowing this 90 day limit and applying it to federal sector cases.  29 C.F.R. 1614 includes the 90 day period.  57 Fed. Reg. 12,639 (April 10, 1992).



c.	If complainant abandons the administrative process, (which he can do at any time in ADEA cases) or never files an administrative complaint, complainant must notify EEOC of his intent to file a civil cause of action within 180 days of the alleged discriminatory incident and then must wait at least 30 days before filing his suite.  (29 U.S.C. 633a(d)).  The statute of limitations for such an action is not set forth in the statutes, but presumably it is more than 1 year.  See, Stevens �tc "Stevens v. Treasury" \f o"�v. Dept. of the Treasury, 500 U.S. 1 (1991).  Arguably, the 2 year limitations generally applicable to FLSA actions arising under Title 29 could be applicable.



d.	Exhaustion of Remedies Under ADEA.  29 C.F.R. 1614.201, specifies that exhaustion of remedies occurs (except for mixed cases):



(1)	180 days after filing a complaint and the agency has not issued a decision.



(2)	After a final agency decision.



(3)	180 days after filing an appeal with EEOC, if the EEOC has not issued a decision.



(4)	After EEOC has issued a decision on an appeal.





B.	Failure to Exhaust Administrative Remedies�tc "B.	Failure to Exhaust Administrative Remedies" \l 2�.  Even though the statute allows complainants to opt out of the administrative process 180 days after the filing of the formal complaint, their law suit may still be subject to dismissal for failure to exhaust.  Complainant's failure to cooperate or affirmatively prosecute their administrative complaint may constitute failure to exhaust despite the passage of 180 days.  Vinieratos�tc "Vinieratos" \f o"� v. United States, 939 F.2d 762 (9th Cir. 1991); �tc "Rivera830" \f o"�	Rivera v. U.S. Postal Service, 830 F.2d 1037 (9th Cir. 1987), cert. denied 486 U.S. 1009 (1988)Rivera v. US Postal Service, 830 F.2d 1037 (9th Cir. 1987), cert. denied, 486 U.S. 1009 (1988); �tc "Wade" \f o"�	Wade v. Secretary of the Army, 796 F.2d 1369 (11th Cir. 1986)Wade v. Secretary of the Army, 796 F.2d 1369 (11th Cir. 1986).





C.	Trial de novo�tc "C.	Trial de novo" \l 2�.�XE "Civil Action:De Novo"�  42 U.S.C. 2000e-16(c); �tc "Chandler" \f o"�	Chandler v. Roudebush, 425 U.S. 840 (1976)Chandler v. Roudebush, 425 U.S. 840 (1976).



1.	Final decisions of the EEOC are binding on agencies but not on federal employees.  �tc "Moore v. Devine" \f o"�	Moore v. Devine, 780 F.2d 1559, 39 F.E.P. 1644 (11th Cir. 1986)Moore v. Devine, 780 F.2d 1559, 1562-63, 39 F.E.P. 1644 (11th Cir. 1986).



2.	Complainants may limit and tailor their request for a de novo review, raising questions about the remedy without exposing the case to a de novo review of the underlying finding of discrimination.  �tc "Pecker v. Heckler" \f o"�	Pecker v. Heckler, 801 F.2d 709 (4th Cir. 1986)Pecker v. Heckler, 801 F.2d 709, 711 n. 3 (4th Cir. 1986); �tc "Haskins" \f o"�	Haskins v. Dept. of the Army, 808 F.2d 1192 (6th Cir.), cert. denied, 484 U.S. 815 (1897)Haskins v. Dept. of the Army, 808 F.2d 1192, 1199 & n.4 (6th Cir.), cert. denied 484 U.S. 815 (1897); Mo�tc "Moore v. Devine" \f o"�ore v. Devine, 780 F.2d 1559, 1562 (11th Cir. 1986).



3.	While not disturbing the underlying finding of discrimination, courts when considering the issue of remedy may make contradictory findings of fact.  �tc "Morris v. Rice" \f o"�	Morris v. Rice, 61 F.E.P. 5 (4th Cir. 1993)Morris v. Rice, 61 F.E.P. 5 (4th Cir. 1993). 





D.	Administrative process canceled when civil action filed�tc "D.	Administrative process canceled when civil action filed" \l 2�.  Where more than 180 days has elapsed since the filing of a formal EEO complaint and complainant files suit over the same contested personnel action, the processing of the administrative complaint is canceled.  29 C.F.R. 1613.215(a)(3); 1614.107(c)) (not applicable to civil actions filed prior to 30 November 1987).  Be sure to notify NAVCARD, the EEOC AJ, or the EEOC, as appropriate when a suit is filed in order to stop the processing of the administrative complaint.





�XV.  CRITICAL POINTS FOR LEGAL INTERVENTION�tc "�XV.  CRITICAL POINTS FOR LEGAL INTERVENTION"�.



		A.	Accept/reject formal complaints.





		B.	DOD/OCI investigation.





C.	EEOC hearing.





D.	Award of attorney's fees�XE "Attorney Fees"�.





E.	Recommendation concerning person alleged to have discriminated.

� 

�







APPENDICES�tc "APPENDICES"�





1.  Additional Sources of Information



2.  Guidelines for Providing An Affidavit in an EEO Investigation



3.  Tables of Authorities



4.  Index



�SOURCES OF INFORMATION�tc "SOURCES OF INFORMATION" \l 2�.



A.	Books, Periodicals & Outlines.



1.	Schlei and Grossman, Employment Discrimination Law 3d ed., BNA. (1996).



-	Schlei and Grossman is the two volume EEO bible but a bit pricey at $445.00.



2.	Ernest C. Hadley, A Guide to Federal Sector Equal Employment Law and Practice, Dewey Publications (updated annually).



				-	While generally accurate, always check decisions for correct citation.  Also, be aware that EEOC/OFO and the Commission often change their minds, and for every case pointing one direction, it seems there are others pointing in another.



3.	The Master Labor Lawyer's Edition, 35 A.F.L.Rev. (1991).



-	A collection of articles on federal employment law.





B.	Case Law.



1.	Fair Employment Practice Cases, BNA



-	Publishes employment discrimination law cases from federal and state courts.



2.  Federal Equal Opportunity Reporter.



-	Publishes selected EEOC federal sector administrative decisions.



3.	Information Handling Services (IHS), Englewood, Colorado.  



-	"Publishes" all EEOC federal sector administrative decisions on micro fiche and CD-ROM.



4.	Westlaw now has EEOC decisions on-line in data base FLB-EEOC.  At the time of this Deskbook update, cases went back to the Spring of 1994.



C.	EEOC Publications.



1.	EEOC Management Directive (MD) �tc "MD-110" \f o"�110 (October 29, 1992), the Commissions federal sector complaints processing manual.



2.	�tc "EEOC Order 960.003 (January 22, 1990)" \f q"�EEOC Order 960.003 (January 22, 1990)EEOC Order 960.003 (January 22, 1990), EEOC Procedures for Conducting Hearings on Federal Sector Complaints of Discrimination.



3.	The Digest of Equal Employment Opportunity Law (EEOC/OFO), a monthly publication containing a digest of important decisions and an article on an aspect of EEO law or complaint procedures.

�

PROVIDING AN AFFIDAVIT IN AN EEO INVESTIGATION�tc "PROVIDING AN AFFIDAVIT IN AN EEO INVESTIGATION" \l 2�





1.  Supervisors and employees have a duty to account for their actions.





2.  It is the policy of the Department of the Navy, and our practice, that we will cooperate with the investigation of EEO complaints.





3.  Failure to provide a statement will likely result in an "adverse inference" being drawn against the activity and a finding of discrimination could result.





4.  If legal counsel is available, ask for a briefing on the relevant law before providing an affidavit.  This will help to insure you address the relevant points.





5.  Ask to see the relevant portions of the allegations concerning your involvement in the allegedly discriminatory action.



-	How can you respond to the charges if you don't know what they are?





-	If the information you are provided has information deleted from it, explain in your statement that you have not been provided a clean copy.





6.  Don't make a statement without reviewing the relevant documents, e.g., the disciplinary action, the promotion folder, etc.  Contradictions with the record is a sure way to lose credibility.





7.  The affidavit is your statement, not the statement of the investigator.



	-	Sign it only when you are satisfied with it.  If you are uncertain about a portion of your statement, and legal counsel is available, you may review the affidavit with your attorney or the agency attorney before signing it.





	-	It does not matter whether the affidavit is executed in response to written questions from the investigator, or the investigator meets with you in person.



8.  You want the person reading your statement to easily understand what information you are providing.



-	If responding to written questions, repeat the question in your statement and then provide the answer.





-	Define what you mean by all acronyms.  For example, "JAGC," does not mean anything to people outside the Navy (your audience).  Instead write Judge Advocate General Corps (JAGC).



--	As further examples, even most people in the Navy are unable to translate, NAVSURFWARCENINTCOMBATSYSTFAC or, NAVSURFWARCENCARDIVSHIPSYSENGSTA



--	Instead, spell the organizations out in plain English, Naval Surface Warfare Center Integrated Combat System Test Facility, San Diego, and the Naval Surface Warfare Center Carderock Division Ship Systems Engineering Station, Philadelphia, respectively.





-	Translate all Navy jargon into plain English.  "I am the XO of the USS FARRAGUT (DDG 37)," means nothing to people outside the Navy (your audience).  Instead write, "I am the Executive Officer (second in command) of the United States Ship (USS) FARRAGUT, Guided Missile Destroyer number 37 (DDG 37)."





-	The affidavit should look clean and professional.  Most actions challenged involve a judgment you have made.  If you provide a handwritten affidavit, or a typewritten affidavit with lots of errors, you may give the appearance of being unprofessional.





-	Give a typewritten statement.  Handwritten statements are hard to read and inevitably more information results from a typewritten statement than a handwritten one (people get tired of writing before they get tired of typing).  





-	Use paragraphs in your statement.  One paragraph, single spaced, three pages long, makes for difficult reading.





9.  Provide identifying race/ethnic/sex data relevant to the complaint.  For example:  



-	if sex discrimination is alleged, state your sex; if race discrimination is alleged, state your race; if age discrimination, your age; 





-	if retaliation is alleged, state whether you have ever filed an EEO complaint, participated in the EEO complaint process, or protested prohibited employment discrimination; etc.





10.  Identify your position in the organization, your role in the action complained of, and your relationship to complainant's position.  For example:



-	I am the supervisor of the A shop, B section, C branch, D division, of E activity.  I proposed the adverse action against complainant.  I am complainant's first level supervisor.





-	I am the supervisor of the A shop, B section, C branch, D division, of E activity.  I was the selecting official.  Complainant is employed in G division.





11.  Explain why you did what you did first, then respond to the allegations the complainant is making.





12.  Where you are responding to written questions, and you have additional relevant information to provide beyond the questions asked, add that information.  



-	For example, if you have been charged with race discrimination over a promotion, and you have previously selected members of that minority for promotion, or given members of that minority performance awards etc., include that in your affidavit.





13.  Don't guess or speculate in your affidavit.  If you don't know, say you don't, or where applicable, don't mention it.
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