INDIVIDUAL EEO PROCEDURES 

I. references.

A. Primary.

1. 42 U.S.C. §§ 2000e-2000e-17.  Title VII, Civil Rights Act.

2. 29 U.S.C. § 633a.  Age Discrimination in Employment Act

3. 29 U.S.C. §§ 790-794.  Rehabilitation Act of 1973, as amended.  

4. 29 C.F.R. Part 1614.

5. AFI 36-1201 (1994)

B. Secondary.

1. A Guide to Federal Sector Equal Employment Law and Practice; Ernest C. Hadley.  Updated annually.

2. EEO Management Directive 110 (1999)

II. Administrative Complaint process and Procedures—Nonmixed Cases.  

A. Informal Stage:  Employee Contacts EEO Counselor.

1. Timing—Aggrieved persons who believe they have been discriminate against on the basis of racer, color, religion, sex, national origin, age, or disability or who believes s/he has been subjected to sexual harassment or retaliated against for participating in the complaint process must initiate contact with a Counselor within 45 days of the date of the matter alleged to be discriminatory - the  “informal complaint”   29 C.F.R. § 1614.105(a), AFI 36-1201, Section B, Paragraph 2.

a. Commencement of 45-day period.

(1) Personnel action—effective date of action.

(2) Event not constituting a personnel action—date individual knew or reasonably should have known of discriminatory event.

b. Tolling of 45-day period.  29 C.F.R. § 1614.105(a)(2).  Initial contact beyond 45 days will be permitted if the employee was not notified of and was otherwise not aware of the 45-day limit, or did not know and reasonably should not have known that the discriminatory matter or personnel action occurred, or was prevented by circumstances beyond his control from contacting the counselor within the time limits, or for other reasons considered sufficient by the agency or the Commission.  

c. Posting requirements.  29 C.F.R. § 1614.102(b)(5).  Make written materials available to all employees and applicants informing them of the variety of equal employment opportunity programs and administrative and judicial remedial procedures available to them and post such written materials throughout the workplace

d. Waiver of time limit.  Oaxaca v. Roscoe, 641 F.2d 386 (5th Cir. 1981).

2. Counselor actions.  29 C.F.R. § 1614.105.

a. Initial interview.   To be deemed as initiating contact the aggrieved person must state a basis.  Place all allegations of discrimination in the pre-complaint process, regardless of timeliness, merit, or other considerations.  AFI 36-1201, Section 2, Paragraph B.

(1) Advise complainant.  Counselors must advise individuals in writing of their rights and responsibilities including the right to request a hearing or an immediate final decision after an investigation by the agency in accordance with       § 1614.108(f).

(2) Counselors shall advise aggrieved persons that, where the agency agrees to offer ADR in the particular case, they may choose between participation in the alternative dispute resolution program and the counseling activities.                        § 1614.105(b)(2).

(3) Gather facts from complainant.   

(4) Identify responsible management official (RMO), if any.

b. Counselor inquiry, including interview with RMO.  Counselor reviews applicable records and interviews the responsible management officials or co-workers to find out the reasons for the action taken.

c. Final interview.

(1) Time—within 30 days of contact.  This period may be extended for up to an additional 60 days if both the employee and the agency agree.  If the aggrieved person chooses to participate in an ADR procedure, the pre-complaint processing period shall be 90 days.  29 C.F.R. § 1614.105(d)-(f).

(2) Counselor should discuss what occurred during the EEO counseling process in terms of attempts at resolution. EEO MD-110, Section VI, Paragraph D.

(3) Notice of right to file formal complaint.  Advise the complainant in the final interview letter to file any formal complaint with the Chief EEO Counselor or local Commander within 15 calendar days of receipt of the final interview notice.  AFI 36-1201, Section B, Paragraph 2.  

(4) A postmark dated within the requisite 15 days will be evidence of timely filing. EEO MD-110, Section VI, Paragraph D.

(5) Counselor must not indicate whether s/he believes the discrimination complaint has merit. EEO MD-110, Section VI, Paragraph D.  The Counselor shall not attempt in any way to restrain the aggrieved person from filing a complaint. 29 C.F.R. § 1614.105(g).

d. Final report.  Submit a narrative report to the Chief EEO Counselor within 5 calendar days of the date the formal complaint is filed.  AFI 36-1201, Section B, Paragraph 2.

e. Identity of complainant.  The Counselor shall not reveal the identity of an aggrieved person who consulted the Counselor, except when authorized to do so by the aggrieved person, or until the agency has received a discrimination complaint from that person involving that same matter.

B. Formal stage.

1. Written complaint to EEO Officer.  29 C.F.R. § 1614.106(b). Complainant may amend at any time prior to conclusion of investigation (like or related only) 29 C.F.R. §1614.106(d).  May amend on motion to judge after request for hearing. Id.

a. Timing—within 15 days of final interview notice with EEO Counselor.

b. Dismissals of complaint.  Prior to a request for a hearing in a case, the agency can dismiss an entire complaint for the following reasons:   29 C.F.R. § 1614.107(a). 

(1) Failure to state a claim under 29 C.F.R. § 1614.103. “The Commission finds that the agency properly dismissed appellant’s complaint for failure to state a claim.  The commission has held that a remark or comment, unaccompanied by concrete action, is not a direct and personal deprivation sufficient to render an individual aggrieved.  Appellant’s complaint does not assert either a concrete harm affecting a term, condition, or privilege of employment or a pattern of conduct showing harassment.” Welsh v. Dep’t. of Navy, EEOC Appeal No. 01965331 (1998).  29 C.F.R. § 1614.107(a)(1)

(2) Identical complaint. 29 C.F.R. § 1614.107(a)(1)

(3) Not against the proper agency. 29 C.F.R. § 1614.107(a)(1)

(4) Untimely—at either formal or informal stage 29 C.F.R. § 1614.107(a)(2)

(5) Pending civil action in a United States District Court in which the complainant is a party provided that at least 180 days have passed since the filing of the administrative complaint. 29 C.F.R. § 1614.107(a)(3)

(6) Raised in negotiated grievance procedure that permits allegations of discrimination or in an appeal to the MSPB. 29 C.F.R. § 1614.107(a)(4)

(7) Issue is moot, or issue is a proposal to take a personnel action or other preliminary step to taking a personnel action. 29 C.F.R. § 1614.107(a)(5)

(8) Complainant cannot be located. 29 C.F.R. § 1614.107(a)(6)

(9) Failure to prosecute. 29 C.F.R. § 1614.107(a)(7)

(10) Spin-off complaints. “. . .dissatisfaction of processing of a previously filed complaint.” 29 C.F.R. §1614.107(a)(8).

(11) Abuse of Process. 29 C.F.R. §1614.107(a)(9). 

c. Administrative Judges (AJ) may dismiss complaints for the foregoing reasons on their own initiative, after notice to the parties, or upon an agency’s motion to dismiss a complaint.  29 C.F.R. §1614.109(b).

d. Agency may no longer dismiss for failure to accept an offer of full relief.

e. Appeal of dismissal.  A complaint dismissed in whole by the agency may be appealed, within 30 days of receipt, to the EEOC’s Office of Federal Operations (EEOC/OFO) 29 C.F.R. § 1614.402(a).

f. Partial Dismissals.  There is no longer an interlocutory appeal right to the OFO on partial dismissals.  When an agency dismisses some but not all of the claims in a complaint, it must notify the complainant in writing and must explain the rational for the decision and shall notify the complainant that those claims will not be investigated.  This determination is reviewable by the AJ if a hearing is requested on the remainder of the complaint.  The AJ may determine to supplement the file through testimony or other means if he determines the dismissed issues were dismissed in error.  Issue is not appealable until final action is taken on the remainder of the complaint. 29 C.F.R. §1614.107(b).

g. Investigation.  Office of Complaint Investigations (OCI) investigator collects the exhibits gathered by the agency representative and the complainant, interviews the witnesses, drafts the affidavits for the witnesses to sign, and writes a report.  

h. Timing of Investigation.  Agencies must complete the investigation within 180 days of the filing of the complaint, or where a complaint was amended, within the earlier of 180 days after the last amendment to the complaint or 360 days after the filing of the original complaint (with a possible extension of up to 90 days if the employee and agency agree in writing).  29 C.F.R. §§ 1614.108(f) and 1614.108(e).  

i. Complainant decides on course of action—within 30 days of receipt of the investigative file.

(1) Request a final decision from the agency head based on the record.

(2) Request a hearing and decision from an EEOC administrative judge.

2. EEOC Hearing.  29 C.F.R. § 1614.109.

a. Prehearing Issues.

(1) Request for Hearing.  29 C.F.R. 1614.108(g) Complainants make requests for a hearing directly to the EEOC office indicated in the agency’s acknowledgment letter.  The Complainant must send a copy of the request for a hearing to the agency EEO office.

(2) Offer of Resolution. 29 C.F.R. 1614.109(c).   

(a) Timing of Offer if Represented by an Attorney.  Any time after the filing of the written complaint but not later than the date an AJ is appointed to conduct a hearing.  

(b) Timing of Offer Whether Represented by an Attorney or Not.  Any time after the parties have received notice that an AJ has been appointed to conduct a hearing, but not later than 30 days prior to the hearing.

(c) Content.  

(i) Written 

(ii) Notice of Consequences.  If the complaining party does not accept the offer and ultimately obtains no more relief than what was offered, no attorney’s fees or costs will be payable for work done after the offer was not accepted.

(iii) Timing for Acceptance.  30 days from receipt of the offer of resolution.

(3) Prehearing order.  29 C.F.R. § 1614.109(g)(1),(2).  The parties may limit the issues for hearing by filing a statement at least 15 days before the hearing showing that there is no genuine dispute as to some or all material facts.    

(4) Summary disposition.  29 C.F.R. § 1614.109(g)(3).

(5) Discovery.  29 C.F.R. § 1614.109(d). The parties may engage in discovery before the hearing.  AJ may limit the quantity and timing of discovery.  Evidence may be developed through interrogatories, depositions, and requests for admissions, stipulations or production of documents.                            

(a) Grounds for Objection.  A party may object to requests for discovery that is irrelevant, overburdensome, repetitious, or privileged.

b. Hearing procedures.

(1) Evidence.  29 C.F.R. § 1614.109(e).  The AJ shall receive into evidence information or documents relevant to the complaint.  Rules of evidence shall not be applied strictly, but the AJ shall exclude irrelevant or repetitious evidence.

(2) Witnesses.  29 C.F.R. § 1614.109(e).  Agencies shall provide for the attendance at a hearing of all employees approved as witnesses by an AJ.

(3) Alternatives to testimony.    Written statement under penalty of perjury. 29 C.F.R. § 1614.109(f)(2).

(4) Don’t forget the basics!  Agency held liable when it failed to put into evidence that it had a strong, widely disseminated, policy against discrimination and that it had an effective complaint procedure in place. Parker v. Dep’t. of Army, EEOC Appeal No. 01943227 (1997).

c. Record of hearing.  29 C.F.R. § 1614.109(h).  The hearing shall be recorded and the agency shall arrange and pay for verbatim transcripts.

d. Decision.  29 C.F.R. § 1614.109(i).  Within 180 days of receipt of the complaint file from the agency, the AJ will issue a decision on the complaint, and will order appropriate remedies and relief where discrimination is found.   

C. Final Agency Action After Hearing.  29 C.F.R. § 1614.109(i).  When an AJ has issued a decision, the agency shall take final action on the complaint by issuing a final order within 40 days of receipt of the hearing file and the AJ’s decision.  

1. Content of Final Order. 29 C.F.R. § 1614.110(a).  The final order will indicate whether or not the agency will implement the AJ’s decision.  The final order shall also contain notice of the right to appeal to the EEOC, notice of the right to file a civil action in federal district court, and the applicable time limits for appeals and lawsuits. 

2. Agency Appeal of AJ Decision. 29 C.F.R. § 1614.403(d).  If the agency is not going to fully implement the AJ’s decision, then it must simultaneously file an appeal to the EEOC/OFO.  The agency’s appeal brief in support of the appeal needs to be submitted to EEOC/OFO within 20 days of filing the notice of appeal.

D. Final Agency Action When There is no Hearing.  29 C.F.R. § 1614.110(b).  The agency will take a final action by issuing a final decision when it dismisses an entire complaint under 29 C.F.R. § 1614. 07, receives a request for an immediate final decision or does not receive a reply to the notice issued under 29 C.F.R.       § 1614. 108(f).  

1. Content of Final Decision.  The final decision will consist of findings by the agency on the merits of each issue in the complaint, or, as appropriate, the rationale for dismissing any claims in the complaint and when discrimination is found, appropriate remedies and relief.  The final decision shall also contain notice of the right to appeal to the EEOC, notice of the right to file a civil action in federal district court, and the applicable time limits for appeals and lawsuits. 

2. Timing of Final Decision/No Hearing.  

a. Within 60 days of receiving notification that a complainant has requested an immediate decision from the agency. 

b. Within 60 days of the end of the 30-day period for the complainant to request a hearing or an immediate final decision where the complainant has not requested either a hearing or a decision. 

3. Complainant’s Appeal of Final Agency Action.  29 C.F.R. § 1614.402(a).   If a complainant is going to appeal, s/he must do so within 30 days of receipt of a dismissal, final action or decision.  

a. 
Appeal to the EEOC/OFO. 29 C.F.R. § 1614.403(a)-(f). The complainant may file a brief or statement in support of the appeal within 30 days of filing the appeal and the agency must submit the complaint file to the EEOC/OFO within 30 days of an appeal.  

b
Briefs in Opposition.  Any statement or brief in opposition to an appeal must be submitted to the Commission and served on the opposing party within 30 days of receipt of the statement or brief supporting the appeal, or, if no statement or brief supporting the appeal is filed, within 60 days of receipt of the appeal.    

c.
Format.  The EEOC/OFO will accept statements or briefs in opposition to an appeal by facsimile provided they are no more than 10 pages long. 

E. Request for Reconsideration.  29 C.F.R. § 1614.405.  A decision issued by the EEOC/OFO is final unless the Commission reconsiders the case.

1. Timing of Request for Reconsideration.  A party may request reconsideration within 30 days of receipt of a decision of the Commission.

2. Grounds for Reconsideration.  

a. The appellate decision involved a clearly erroneous interpretation of material fact or law; or

b. The decision will have a substantial impact on the policies, practices or operations of the agency.

F. Remedial Actions.  

1. Nondiscriminatory placement.  

2. Back pay.  Reduced by interim earnings; employee must be ready, willing, and able to work to be entitled to back pay.  Miller v. Marsh, 766 F.2d 490 (11th Cir. 1985).  Back pay liability under title VII or the Rehabilitation Act is limited to two years prior to the date the discrimination complaint was filed.

3. Front Pay.   Shore v. Federal Express Corp., 42 F.3d 373 (6th Cir. 1994). 

4. Expunge from the agency’s records any adverse materials relating to the discriminatory employment practice.

5. Full opportunity to participate in the employee benefit denied (e.g., training, preferential work assignments, overtime scheduling).

6. Fees and costs. Attorney’s fees or costs shall apply to allegations of discrimination prohibited by title VII and the Rehabilitation Act.  Attorney’s fees are payable for work performed during pre complaint process where the Commission affirms an administrative judge’s finding that an agency has not implemented.

a. Finding of discrimination raises a presumption of entitlement to an award of attorney’s fees.

b. Attorney’s fees or costs shall be paid by the agency.

c. Attorney’s fees allowable only for the services of members of the Bar, and law clerks, paralegals or law students under the supervision of members of the Bar.

d. No award is allowable for the services of any employee of the Federal Government.

7. Additional relief under the Civil Rights Act of 1991.

a. Compensatory Damages.   Limited to $300,000 above other relief (cap does not include back pay, front pay, attorney fees, or lost benefits).  Assessed by EEOC. West v. Gibson,119 S.Ct. 1906 (1999). 

b. Jury trials.  In any case where the plaintiff seeks compensatory damages.

c. Prejudgment interest.

d. Expert fees.  

8.  Injunctive Relief

9. EEO Recovery Limited by After-Acquired Evidence of Misconduct.  McKennon v. Nashville Banner Publishing Co., 115 S. Ct. 879 (1995).

G. Miscellaneous Issues in the Administrative Complaint Process.  29 C.F.R. § 1614.605.

1. Representation.

2. Official time.  Reasonable time to prepare and attend—normally considered in hours, not days or weeks; does not allow official time for witnesses to prepare, but allows for official time when their presence is authorized or required by Commission or agency officials in connection with a complaint.

H. Requirement for Exhaustion of Administrative Remedies Before Seeking Judicial Review.  Brown v. GSA, 425 U.S. 820 (1976).

1. Employee must get a final administrative decision or wait 180 days after filing administrative complaint before going to court.

2. Age discrimination complainant may bypass administrative process and go directly to federal court after giving EEOC 30-day notice of intent to sue within 180 days of alleged discriminatory act.  Stevens v. Dep’t of Treasury, 111 S. Ct. 1562 (1991).

3. Equitable tolling applies to time limits for filing Title VII and other discrimination actions.  Irwin v. Veterans Admin., 111 S. Ct. 453 (1990).

I. Appeal to U.S. District Court. 29 C.F.R. § 1614.407.  
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