SIDE-BY-SIDE ANALYSIS OF CHANGES TO 29 C.F.R. PART 1614





1992 VERSION
/
1999 FINAL RULE

ADR

1614.101. General policy.

[No change]

1614.102. Agency program.

- Must have a continuing program to promote EEO and eliminate discriminatory practices.
[No change.]

- Add: Agencies must have an alternative dispute resolution (ADR) program, for both pre-complaint process and formal complaint process.

COVERAGE

1614.103. Coverage.

(b) Part 1614 applies to:

- military departments, executive agencies, the Postal Service and Postal Rate Commission, and the Tennessee Valley Authority.

- Units in legislative and judicial branches which have competitive service positions, except for complaints under the Rehabilitation Act.

1614.104. Agency processing.

- Agencies must have procedures for processing complaints of discrimination.  EEOC is to periodically review agency resources and procedures.


[No change.]

- Remove legislative branch from coverage.

- Add: the National Oceanic and atmospheric Administration Commissioned Corps; the Government Printing Office; and the Smithsonian Institution.

[No change.]



COUNSELING
1614.105. Pre-complaint processing.

- An employee or applicant who believes he or she was discriminated against by an agency must contact an EEO Counselor within the agency within 45 days of the alleged discrimination.

- At initial counseling session, counselors must inform individuals in writing of their rights and responsibilities.

- The final interview generally must be conducted within 30 days after the initial counseling session.  An exception is where the agency has a dispute resolution procedure in place, and the individual wants to participate; the final interview then should take place within 90 days.
[No change.]

[No change.]

- Time limits are not changed.  In a case where an agency agrees to offer ADR, the individual may choose between ADR and counseling.

FILING COMPLAINTS

16104.106.  Individual complaints

- The complainant then has 15 days to file a formal complaint with the agency.

- There is no provision for adding like or related issues or claims after a formal complaint is filed.

- Agency acknowledges receiving the complaint, and informs complainant of the date it was filed.  The acknowledgment must also inform the complainant that:

    -- complainant has the right to appeal a final decision on the complaint, or a dismissal of all or part of a complaint, and 

    --the agency must conduct a complete and fair investigation within 180 days of filing.


[No change.]

- A complainant may amend a complaint at any time before the investigation is finished to include issues or claims that are like or related to the complaint.  Also, after requesting a hearing, a complainant may ask the administrative judge for this amendment.

- Acknowledgment still required, and now also required for an amendment to a complaint.  Must also inform complainant:

      -- of EEOC office address for sending future hearing request,

      -- of the right to appeal the agency’s final action on or dismissal of the complaint,

      -- of the requirement that the agency must conduct an impartial and appropriate investigation within 180 days of the date the complaint or the last amendment was filed.



DISMISSALS

1614.107. Dismissals.

- Agency must dismiss a complaint or a portion of one:

       that fails to state a claim, has not been counseled, is duplicative, is untimely, is the basis of a civil action, or is moot.  Also, where the complaint cannot be located, does not cooperate, or where the complainant chose a non-EEO process—a negotiated grievance or an MSPB appeal-before filing the EEO complaint.

       where a complainant does not accept an offer of relief from the agency that is certified to be full relief

- Partial dismissal, that is, dismissal of a portion of a complaint, permitted.  A partial dismissal can be appealed.


- Dismissal is appropriate only when the entire complaint is to be dismissed

- Certified offer of full relief provision deleted.

- (Add two new bases for dismissal: a complaint that complains about the processing of a complaint, or that is filed to abuse the EEO process.)

- Partial dismissal is not appealable.  If an agency believes that one or more of the claims in a complaint, but not the whole complaint, should be dismissed, the agency notifies complainant of its reasons, and places a copy of the notice in the complaint file.  This action is not appealable.

INVESTIGATION

1614.108. Investigation.

- Agency investigates the complaint and develops a record. Investigation is to be completed within 180 days of the date the complaint was filed, or within any extension period agreed to by the parties.  The agency must give complainant a copy of the investigative file, and notify complainant of the right to request a hearing and decision from the EEOC administrative judge.

- The request for a hearing is made to the agency, which then forwards the request to EEOC.
- Investigation is to be completed within 180 days of the date the complaint or the last amendment was filed, or within 360 days of the date the original complaint was filed, which is earlier.  The agency must give complainant a copy of the investigative file, and notify complainant of the right to request a hearing and decision from an EEOC administrative judge, or an immediate final decision from the agency.

- to request a hearing, a complainant sends a written request for a hearing directly to the EEOC office identified in the agency’s acknowledgment letter.  A copy must be sent to the agency.

- Within 15 days of receiving the copy of the request for a hearing, the agency must send a copy of the complaint file to the EEOC office.



HEARINGS

1614.109. Hearings.

EEOC administrative judge directs any necessary prehearing discovery.

Administrative judge remands any new issues that are like or related to the agency for counseling.

A hearing is conducted or the administrative judge may issue a decision without a hearing

Administrative judge issues findings of fact and conclusions of law, and orders appropriate relief.  If the agency does not reject or modify the administrative judge’s decision within 60 days of receiving it, the administrative judge’s decision becomes the final action of the agency
- Agency may make an “offer of resolution” to complainant before a hearing is held.  Attorneys’ fees are limited where a complainant does not accept an offer and the relief awarded in a later decision is not better than the relief that was offered.

- EEOC administrative judge is fully responsible for adjudicating complaint, including development of the record.

- (This provision deleted in new regulation.)

- Add:  Administrative judge may dismiss a complaint.

- A hearing is conducted or the administrative judge may issue a decision without a hearing.

- Administrative judge issues a decision within 180 days after receiving the complaint file from the agency.  If the agency does not issue a final order within 40 days after receiving the administrative judge’s decision and hearing file, the decision becomes the final action of the agency.

FINAL AGENCY ACTION

1614.110. Final decisions.

Agency must issue a final decision within 60 days of receiving administrative judge’s decision, or

- Where no hearing was requested, the agency must issue a final decision within 60 days of complainant’s request for an immediate decision from the agency.
1614.110 . Action by agencies.

- Agency must issue a final order within 40 days after receiving the administrative judge’s decision and hearing file.  The order must state whether or not the agency will fully implement the decision.  If the order states that the agency will not, the agency must file an appeal with EEOC at the same time it issues its final order.

- Where there is no decision by an administrative judge-in dismissals or where a complainant did not request a hearing-the agency is to take final action on a complaint by issuing a final decision.  The final decision must address all claims in the complaint, including the rationale for any dismissal, and/or findings on the merits.  The agency must issue a final decision within 60 days of complaint’s request for an immediate decision from the agency.

CLASS COMPLAINTS

1614.204. Class complaints.

- Person who wishes to file a class complaint must contact an EEO Counselor and take part in pre-complaint counseling.

- First step after a formal class complaint is filed is to decide whether the complaint should be certified as a class complaint.  EEOC administrative judge considers certification and recommends to agency whether to accept (certify) or dismiss a class complaint.  If the agency does not reject or modify the administrative judge’s decision within 60 days of receiving it, the administrative judge’ decision becomes the agency’s final decision.

- Individual class members are bound by the decision on a certified class complaint.

- A class complaint may be settled by the parties, and the agency is responsible for deciding whether the resolution is fair and reasonable.

- The administrative judge holds a hearing on the merits of a class compliant, and issues a recommended decision.  The agency has 60 days to accept, modify, or reject that decision, and if it fails to do so in 60 days, the recommended decision of the Administrative judge becomes the agency’s final decision.


- Counseling required.  However, an individual complainant may make a motion for class certification at any reasonable point in the EEO process, and need not go back for additional counseling.  If a motion for class certification is made unduly late in the process, the administrative judge must deny it.

- EEOC administrative judge decides whether to accept or dismiss a class complaint.  Agency must issue a final order within 40 days after receiving the administrative judge’s decision.  The administrative judge’s decision is appealable to the EEOC by either party.  Filing an appeal does not stay processing.

- If the class does not yet have representation when certification is being considered, the administrative judge may decide to certify a class conditionally, or a reasonable period of time, until a complainant finds representation.

- Agency is obligated to preserve any and all evidence with potential relevance to the class complaint, throughout the processing of the complaint.

- Individual class members may not opt out of the defined class.

- A class complaint may be settled by the parties if the administrative judge first finds the settlement to be fair, adequate, and reasonable to the class as a whole.

[No change.]

CLASS COMPLAINTS (continued)

- Where the final decision finds class-wide discrimination, each class member who believes that he or she is entitled to individual relief must file a written claim.
- There is a presumption of discrimination as to each member of the class.  The agency has the burden of proving by clear and convincing evidence that the class member is not entitled to relief.

RELATED PROCESSES

1614.301 and .302-.310.  Relationship to negotiated grievance procedure; mixed case complaints and appeals.
{No change.]

APPEALS

1614.401-409. Appeals to the Commission.

- A complainant may appeal to the Commission an agency’s final decision, or the agency’s dismissal of all or part of a complaint.

- A class agent may appeal an agency’s decision to accept or dismiss all or part of a class complaint; a class agent may appeal a final decision on a class complaint; and a class member may appeal a final decision on a claim for individual relief under a class complaint.  A final decision on a petition to vacate the resolution of a class complaint may be appealed by a class member or a class agent.

- Time limit to appeal a decision is 30 days from receipt of the decision.  Time for appeal of an alleged breach of a settlement agreement is 35 days after notifying the agency of the alleged breach, or 30 days after the agency’s determination on the alleged breach.

- The appellant is to send the opposing party a copy of the appeal at the same time the appeal is filed with the Commission, and must certify to the Commission the date and method by which the copy was served.

· The Commission’s Office of Federal Operations requests the complaint file from the agency.  The agency must submit the complaint file to the Office of Federal Operations within 30 days after the request.


- A complainant may appeal an agency’s final action on an individual complaint.  An agency may appeal a decision by an administrative judge on an individual complaint.

- Either a class agent or the agency may appeal an administrative judge’s decision to accept or dismiss all or part of a class complaint; a class agent may appeal a final decision on a class complaint; a class member may appeal a final decision on a claim for individual relief under a class complaint.  Decision on a petition to vacate resolution of class complaint may be appealed by a class member, a class agent, or an agency.

- Time for appeals by a complainant, class agent, or class member is 30 days from receipt of the decision.  Time for appeals by an agency is 40 days from receipt of the administrative judge’s decision.  Time limits are not changed for appeals alleging noncompliance with a settlement agreement.

[No change.]

- The agency must submit the complaint file within 30 days of being notified that an appeal was filed, or within 30 days of its own appeal.

APPEALS (continued)

- Parties may file statements or briefs on the appeal.

- Office of Federal Operations issues a written

 decision.

- Decision is final unless the Commission reconsiders the case.  A party may request reconsideration within 30 days after receiving the appellate decision.

- Commission in its discretion may grant reconsideration.  The requesting party must show 1) new and material evidence not previously available; 2) an erroneous interpretation of law, regulation or material fact; or 3) the decision is of substantial precedential implications.
- Parties may file statements or briefs.  The Office of Federal Operations will accept statements or briefs by facsimile transmittal if they are no more than 10 pages long.

- The Office of Federal Operations will draw an adverse inference or take other evidentiary actions where either party fails, without good cause, to comply with the appellate provisions in Part 1614.

- Office of Federal Operations issues a written decision that is based on a de novo review except for the factual findings of an administrative judge.  An administrative judge’s factual findings are reviewed based on a substantial evidence standard.

- Decision is final unless the Commission reconsiders the case.  A party may request reconsideration within 30 days after receiving the appellate decision.

- Commission in its discretion may grant reconsideration.  The requesting party must show 1) clearly erroneous interpretation of material fact or law; or 2) substantial impact on the policies, practices or operations of the agency.

REMEDIES AND RELIEF

1614.501. Remedies and Relief

- Where discrimination is found, the agency must provide full relief, including payment for lost earnings, placement in a discriminatorily denied position.

- A finding of discrimination raises a presumption of entitlement to an award of attorney’s fees in the Title VII and Rehabilitation Act cases.

- The agency or the Commission may award fees and costs.


[No change.]

[No change.]

- The agency, administrative judge, or the commission may award fees and costs.



REMEDIES AND RELIEF (continued)

- Fees paid only for services performed after a formal complaint is filed, plus reasonable fee pre-complaint for deciding whether to represent complaint.

- Starting point for calculating the amount of attorney’s fees is the number of hours reasonably expended multiplied by a reasonable hourly rate.

- Amount may be increased by certain factors.
- No change except the fees are payable for work performed during precomplaint process where the Commission affirms an administrative judge’s finding that an agency has not implemented.

[No change].

- Strong presumption that above calculated amount is the reasonable fee.

COMPLAINCE

1614.502-.504. Compliance with final Commission decisions.

- When no request for reconsideration is filed, an agency must provide the relief ordered in the final Commission decision.

- Agencies are required to provide interim relief while a request to reconsider is pending in certain cases.  These are cases involving removal, separation or suspension where the appellate decision recommended retroactive reinstatement or restoration.  The agency must notify the complainant and the Commission that the relief is temporary or conditional.

- The agency may delay making monetary payments while a request for reconsideration is pending, but if the final Commission decision orders the payment, the agency must pay interest on the unpaid amount.
[No change.]

[No change.]

[No change.]

INTERIM RELIEF

161.505(new).
- Where an administrative judge orders retroactive restoration to a job, and the agency appeals, the agency must comply with the order by providing temporary or conditional restoration.

- The agency may decline to return the complainant to the place of employment on the grounds that the return would be unduly disruptive, but the agency must still pay prospective pay and benefits.  The agency’s determination is not reviewable.

- If the agency has not provided interim relief when it files an appeal, the complaint may request dismissal of the appeal.

JOINT PROCESSING AND CONSOLIDATION

1614.606. Joint processing and consolidation of complaints.

- Two or more complaints filed by the same complainant may be consolidated for processing by the agency or by the Commission.  The date of the first filed complaint controls the time frames for processing.
- Two or more complaints filed by the same complainant must be consolidated by the agency for joint processing.  The date of the last filed complaint controls the time frames for processing.
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