           INTRODUCTION TO CIVILIAN PERSONNEL LITIGATION

       I.  INTRODUCTION
      II.  HISTORY OF FEDERAL PERSONNEL MANAGEMENT/LITIGATION
           A.  The Civil Service Act (1883)

               1.  "Pendleton Act" (22 Stat. 403)

               2.  1st Congressional intervention to regulate 

                   wages, hours and conditions of employment for 

                   federal workers

               3.  Created Civil Service Commission to implement

                   personnel practices based on the merit

                   principle

           B.  The Lloyd‑LaFollette Act (1912)

               1.  5 USC §§ 7101‑7102

               2.  Prohibited the firing of postal employees for 

                   union membership

               3.  Guaranteed federal employees the right to

                   join labor organizations

           C.  The National Labor Relations Act (Wagner Act ‑ 29

               USC Sec. 151‑169) of 1935 and the Labor                            Management Relations Act (Taft‑Hartley Act ‑ 61                    Stat. 136) of 1947

               1.  Expressly excluded federal, state and local 

                   employees from rights and protections provided 

                   to private sector

               2.  Provided for discharge and forfeiture of civil

                   service status for striking

           D.  Executive Order 10988

               1.  Issued by President Kennedy

               2.  3 C.F.R. 861 (1962) (revoked in 1969)

               3.  First formal labor program for federal

                   employees

               4.  Introduced several concepts from LMRA into 

                   the federal sector

               5.  Limited right of negotiation

           E.  Executive Order 11491

               1.  Issued by President Nixon in 1969

               2.  3 C.F.R. 451 (1970)

               3.  Strengthened federal labor program and                             established formal structure for administration

                   a.  Federal Labor Relations Council

                   b.  Exclusive recognition

                   c.  "strike substitutes"

                   d.  ULPs delineated

           F.  The Postal Reorganization Act of 1970

               1.  Placed postal employees under NLRB for labor 

                   matters

           G.  Executive Orders 11616 and 11636 (1971); Executive 

               Order 11838 (1975)

               1.  Strengthened federal labor program

                   a.  Mandatory grievance procedure

                   b.  Official time for negotiations

                   c.  Agencies could withhold union dues

                   d.  Opened up agency regulations to bargaining                         under the "compelling need" doctrine

           H.  Equal Employment Opportunity Act of 1972

               1.  P.L. 92‑261, Sec. 11; 42 USC Sec. 2000e‑16

               2.  Amended 1964 Civil Rights Act to apply it to                       federal employees and applicants

                   a.  Although federal employees had procedures                          since 1966 for filing administrative

                       complaints, judicial relief was not

                       available until this Act

           I.  Reorganization Plan Number 1 of 1978

               1.  43 Fed. Reg. 1980 (1978), 92 Stat. 3781

               2.  Transferred jurisdiction over administrative                       claims under 42 USC Sec. 2000e‑16 from Civil 

                   Service Commission to Equal Employment                             Opportunity Commission

           J.  Title VII of the Civil Service Reform Act of 1978 

               1.  5 USC § 7101 et seq
               2.  Provides the current labor relations framework                     in the federal sector

               3.  First statutory basis for the federal labor 

                   program

           K.  Whistleblower Protection Act of 1989

               1.  P.L. 101‑12 (Codified in various sections in 



    Title 5 of the United States Code)

               2.  Changed Evidentiary standard agencies must meet                    to avoid liability when whistleblowing is a   

                   contributing factor in a personnel action from

                   "preponderant" evidence to "clear and

                   convincing" evidence

               3.  Created unlimited appeal rights to MSPB via                        "Independent Right of Action" whenever employee 

                   alleges whistleblowing reprisal in connection                      with a personnel action.

           L.  Civil Rights Acts of 1991

               1.  Allows for compensatory damages

               2.  Restricts challenges to consent decrees

               3.  Awarded expert fees

               4.  Employment practices required to be job related



 M.  Executive Order 12871




1.  Issued by President Clinton in 1993

               2.  Encourages establishment of Partnership

          

3.  Mandates training in Alternative Dispute                          Resolution



               4.  Internal direction to management and not
                   an obligation to bargain and not an election 




    to bargain

               5.  Specifically creates no new legal rights

  
      N.  1994 Amendments Concerning The Office of                           Special Counsel  

               1.  Attorney fees in mixed case before the MSPB                        apply the standards under Title VII of the Civil                    Rights Act of 1964, 5 USC § 1204(m).




2.  The Office of Special Counsel has 240 days to 
                    determine whether there are reasonable grounds                     to believe a prohibited personnel practice has                     been committed.  5 USC § 1214(b)(2)(A).

               3.  The MSPB was required to order corrective action                    if the whistleblower can demonstrate the                           whistleblowing was a contributing factor in                        personnel action taken or proposed against the                     whistleblower.  5 U.S.C § 1221 (e).

               4.  Personnel action's definition is expanded to   
                    include psychiatric testing and any significant                    change in duties, responsibilities or working                      conditions of an employee.  5 USC § 2302(a) 
                    (2)(A)(x); 5 US.S.C. § 2302(a)(2)(A)(xi).

               5.  Arbitrators given the authority to issue stays                     and order disciplinary action.  5 U.S.C §                          1221(c); 5 USC § 1215(a)(3).

               6.  Overturned Carter v. Gibbs, 909 F.2d 1452(Fed.

                   Cir. 1990) now allowing unions to take                             grievance involving claims for overtime pay to                     court.  5 USC § 7121(a)(1).

O. Executive Order 11478

On 28 May 1998, President Clinton signed an      amendment to Executive Order 11478, adding the words, or sexual orientation, to the list of prohibited categories of discrimination. 

    III.  DIFFERENCES BETWEEN FORUMS
          A.  Type of management/personnel action reviewable

          B.  Basis upon which action can be reviewed

          C.  Category of employee with access to forum   

     IV.  PRIMARY ADMINISTRATIVE FORUMS AND CASES
          A.  Federal Labor Relations Authority (FLRA)

              1.  Unfair Labor Practices ‑ 5 USC Sec. 7116;    

                  5 C.F.R. Sec. 2423

              2.  Representation Cases ‑ 5 USC Sec. 7111‑7112;                       5 C.F.R. Sec. 2422

              3.  Negotiability Appeals ‑ 5 USC Sec. 7117;                           5 C.F.R. Sec. 2424

              4.  Arbitration Appeals ‑ 5 USC Sec. 7122;

                  5 C.F.R. Sec. 2425

          B.  Merit Systems Protection Board (MSPB) ‑ 5 USC                      7701‑7702; 5 C.F.R. Sec. 1201 et seq
              1. "Adverse Action" cases

              2.  Unacceptable Performance cases

              3.  Reductions‑in‑Force, etc.

          C.  Equal Employment Opportunity Commission

              1.  Civil Rights Act, 1964; 42 USC Sec. 2000e                       
   et seq
              2.  Age Discrimination in Employment Act;         

                  29 USC Sec. 621 et seq
              3.  Rehabilitation Act of 1973; 29 USC Sec. 711 

                  et seq
              4.  Reorganization Plans

              5.  29 C.F.R. Sec. 1614; AFI 36-1201; See also 5                       USC Sec. 7121, EEO MD 110-1                           

              6.  Any management/personnel action, with almost no

                  exceptions

              7.  Discrimination allegations:  Race, Color,                          National Origin, Sex, Religion, Age, Disability

              8.  Individual and class complaints



D.  Office of Special Counsel (OSC)   

              1.  5 USC Sec. 1211 et seq; 5 C.F.R. Sec. 1250 et                      seq
              2.  "Whistleblower" Reprisal cases

              3.  Prohibited Personnel Practices            

          E.  Arbitration/Negotiated Grievance Procedures (NGP)

              1.  Violations of law, rule, regulations, labor                        contract, other matters of dissatisfaction to

                  employees, unions, management

              2.  Exclusive coverage with few exceptions, limited                    overlap with MSPB, EEOC

          F.  Agency Grievance Procedures (AGP)

              1.  5 C.F.R. Part 771.

              2.  Agency actions not covered by any other appeal                     forum

              3.  Notable exceptions to coverage AFI 36-1201.

          G.  Non‑Appropriated Fund (NAF) Employees

              1.  AFPD 34-3                                   

              2.  Coverage by NGP, if applicable                

              3.  Coverage through EEO channels AFI 36-1201

          H.  State Unemployment Compensation Claims by Federal 

              Employees

              1.  5 USC Sec. 8501 et seq; 20 C.F.R. Part 609;                        Federal Personnel Manual (FPM) Chapter 850 and

                  Air Force Supplement thereto

          I.  Federal Employees' Compensation Act (FECA)      

              1.  5 USC Sec. 8101 et seq; 20 C.F.R. Part 10; FPM                     Chapter 810.

              2.  Exclusive remedy for covered injuries        

          J.  United States Office of Personnel Management

              1.  Classification Appeals - 5 C.F.R. Section                          511.601 through Section 511.616.                                

              2.  Fair Labor Standards Act Issues - 29 USC                           Section 201 et seq.

              3.  Pre‑Employment Suitability Issues

     V.   JURISDICTIONAL OVERLAPS              

          A.  ULPs can overlap with NGP ‑ 5 USC § 7116(d)

          B.  NGP overlaps with MSPB (Ch 75 and Ch 43) and EEOC ‑                5 USC  § 7121(d) & (e)

          C.  OSC overlaps with everything when "buzz words" used

          D.  Removal Actions ‑ FLRA v. MSPB v. NGP v. EEOC v. 

              OSC     

          E.  Discrimination ‑ EEOC v. MSPB (if otherwise                        appealable) v. NGP v. OSC

     VI.  ADMINISTRATIVE LITIGATION RESPONSIBILITIES
          A.  AFLSA/CLLO

              1.  AFLSA/CLLO

                  1501 Wilson Blvd            

                  Arlington, VA 22209‑2403   

                  DSN 426‑9158

              2.  Representation before FLRA in ULP and                              Representation cases

              3.  Class complaints of discrimination before EEOC 


         4.  Arbitration award appeals before FLRA

              5.  Representation in all other types of cases on a                    space available basis

              6.  Legal advice, assistance, and training to                          attorneys and civilian personnel specialists

          B.  Installation Staff Judge Advocates

              1.  Legal review and staff advice to commanders, 

                  CCPO, and EEO officials

              2.  Provides management representative in MSPB 

                  hearings per 18 June 1981 HQ USAF/JAC letter

              3.  Provides management representative for

                  arbitration hearings when requested by CCPO

              4.  Designates management representative in

                  individual EEO cases

              5.  Provides management representative in all other 

                  types of cases on an as needed, as agreed to 

                  basis with CCPO and affected organization

              6.  Requests assistance as needed from AFLSA/CLLO

              7.  Assists AFLSA/CLLO as requested

          C.  AFPOA/DPW (Work Force Appeals and Relations)

              1.  Functional responsibility in conjunction with                      CCPOS for AF labor relations program.

              2.  EEO program responsibility 

    VII.  FEDERAL COURT LITIGATION RESPONSIBILITIES
          A.  Department of Justice

              1.  Responsible for conduct of all litigation in                       which the United States, an agency, or officer 

                  is a party or is interested, either as a

                  plaintiff or as a defendant (28 USC Sec. 516)

              2.  Cases handled generally in one of four ways

                  a.  DOJ attorney in Washington

                  b.  AUSA in field

                  c.  DOJ/AUSA jointly

                  d.  Delegation to Agency

          B.
General Litigation Division (AFLSA/JACL) 

              1.  Handles all Air Force litigation in federal and

                  state courts except for claims, contract,

                  environmental, tort, patent, copyright and 

                  trademark litigation

              2.  Represents the Air Force in lawsuits filed 

                  against it by either handling the case or

                  acting as liaison with DOJ or AUSA

              3.  "No person on active duty with the Air Force or

                  employed by the Air Force will appear as an 

                  attorney or counsel for the Air Force, before 

                  any civil court ... unless authorized by the                       appropriate AFLSA division  (AFI 51-301,1.1.2.)

              4.  BOTTOM LINE:  Never, under any circumstances, 

                  take any action on a case in litigation on

                  behalf of the Air Force without prior approval. 

                  Always refer the telephone call, letter,

                  request, contact, etc., to the JACL attorney 

                  responsible for the case 

          C.  Employment Litigation Branch (AFLSA/JACL) 

              General Litigation Division 

              Air Force Legal Services Agency     

              1501 Wilson Blvd           

              Arlington, VA 22209‑2403   

              DSN 426‑9150

              1.  Responsible for all Air Force Civilian

                  Personnel litigation in federal and state

                  courts

              2.  Approximately 200 active cases at any given 

                  time

              3.  Types of Cases

                  a.  Individual EEO cases

                  b.  Class action EEO cases

                  c.  MSPB appeals to Federal Circuit

                  d.  Fair Labor Standards Act cases

                  e.  Non‑EEO class action cases

                  f.  TROs, PIs

                  g.  Miscellaneous cases

          D.  Base Staff Judge Advocates

              1.  Promptly reports by telephone to JACL all the 

                  litigation described above (AFI 51-301, para 1.5                   and 3.2)

              2.  Prepares litigation reports and assembles

                  administrative records if requested by JACL 

                  (AFI 51-301, para 1.7)

              3.  Consults AFI 51-301, para 8.3 for authentication                   of official AF records for admission into                          evidence and preparation of AF Form 44

              4.  Notify appropriate military and civilian

                  officials on base of pending litigation and 

                  arrange for the preservation and safeguarding 

                  of relevant records

              5.  "Make the record" at the administrative level 

                  which, except for EEO cases (where trial de
                  novo is permitted), constitutes the record upon

                  which judicial review will be accomplished

          E.  AFLSA/CLLO

              1.  Works with SAF/GC and DOD/GC in attempting to

                  convince DOJ to pursue judicial review on the 

                  AF's behalf of adverse administrative decisions

                  a.  Adverse EEO administrative decisions are not

                      judicially appealable by federal agencies, 

                      however

   VIII.  RESEARCH HINTS
          A.  Statutory/Regulatory References

              1.  United States Code:  Titles 5, 29, 42

              2.  Code of Federal Regulations (CFR):  Titles 5                       and 29

              3.  Federal Personnel Manual (FPM):  all (NOTE:                        Although the FPM was abolished in 1993 many                        portions have "Sunset" provisions until new                        regulations can be put in place)

              4.  Air Force Regulations:  40‑series (1994) and                       before)

              5.  Air Force Instructions:  36-series

          B.  There is generally a correlation between the                       chapter number of the statute, the part of 5 CFR, 

              the chapter of the FPM, and the AFR relating to the

              same basic area.

              1.  Removals for misconduct are found at 5 USC 

                  Chapter 75, 5 CFR Part 752, FPM Chapter

                  751/752, and AFI 36-704



C.  Central Labor Law Office Online Library



    1.  The CLLO Online Library has outlines, primers,




   EEO Discovery Material, Updates, and links to




   relevant web sites such as MSPB, EEOC, etc.



    2.  Material in the library is updated regularly 



   with new material added monthly.



    3.  See CLLO Online Library Outline.
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FEDERAL TIMES                    Army Times Publishing Company                                       475 School Street, SW                                              Washington, D.C. 20024
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THE FEDERAL LABOR ‑               Superintendent of Documents

MANAGEMENT CONSULTANT            Government Printing Office                                          Washington D.C. 20402 OPM                                          Printing Requisition No. 81‑34
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SIGNIFICANT CASES (Federal      U.S. Office of Personnel       Employee and Labor Management     Management

Relations)                        Office of Employee, Labor and 
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FAIR EMPLOYMENT PRACTICES         Bureau of National Affairs, Inc.
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                                  (202) 452‑4211

EMPLOYMENT PRACTICES              Commerce Clearing House

DECISIONS LAW REPORTS             1301 Pennsylvania Ave., NW
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                                  (202) 626‑2280

EMPLOYMENT DISCRIMINATION         Bureau of National Affairs, Inc.
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COURTS, Richey
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A GUIDE TO FEDERAL SECTOR         Dewey Publications, Inc.
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PRACTICE, 1997 Edition            Arlington, VA  22203

                                  (703) 524‑1355

                  MERIT SYSTEMS PROTECTION BOARD
FEDERAL MERIT SYSTEMS REPORTER    Labor Relations Press

                                  Highland Office Center

                                  P.O. Box 579

                                  Fort Washington, PA  19034

                                  (215) 628‑3113

UNITED STATES MERIT SYSTEMS       West Publishing Co.
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                                  P.O. Box 64526

                                  St. Paul, Minn.  55146

                                  1‑800‑328‑9352

DIGEST OF THE MERIT SYSTEMS       Superintendent of Documents

PROTECTION BOARD                  U.S. Government Printing Office

                                  Washington, D.C.  20402

MSPB SLIP OPINIONS                MSPB Legal Publications Division

                                  Skyline Plaza 1, Suite 1404

                                  5202 Leesburg Pike

                                  Falls Church, VA  22041

REPRESENTING THE AGENCY BEFORE    Superintendent of Documents

THE UNITED STATES MERIT SYSTEMS   U.S. Government Printing Office
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A GUIDE TO MSPB LAW AND PRACTICE  Dewey Publications, Inc.
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                    LABOR CASES AND ARBITRATION
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                                  Fort Washington, PA  19034

LABOR RELATIONS REPORTER          Bureau of National Affairs, Inc.

                                  1231 25th Street, NW

                                  Washington, D.C.  20037

                                  (202) 452‑4211

COMMERCE CLEARING HOUSE           Commerce Clearing House

LABOR LAW REPORTS                 1301 Pennsylvania Ave., NW

                                  Suite 1100

                                  Washington, D.C. 20037

                                  (202) 626‑2280

COMMERCE CLEARING HOUSE LABOR     Commerce Clearing House

ARBITRATION REPORTS               1301 Pennsylvania Ave., NW

                                  Suite 1100

                                  Washington, D.C.  20004

                                  (202) 626‑2280

HOW ARBITRATION WORKS,            Bureau of National Affairs, Inc.

5th Edition, Elkouri and Elkouri  1231 25th Street, NW

                                  Washington, D.C.  20037

                                  (202) 452‑4211

THE DEVELOPING LABOR LAW,         Bureau of National Affairs, Inc.

2nd Edition, Morris,              1231 25th Street, NW

1982‑1988 SUPPLEMENT              Washington, D.C.  20037

1996 Cumulative Supplement.       (202) 452‑4211

(Covering 1990 through 1994)

PRACTICE AND PROCEDURE IN         Bureau of National Affairs, Inc.

LABOR ARBITRATION, 2nd Edition    1231 25th Street, NW

Fairweather                       Washington, D.C.  20037

                                  (202) 452‑4211

A GUIDE TO FEDERAL LABOR          Dewey Publications, Inc.

RELATIONS AUTHORITY LAW &         P.O. Box 3423

PRACTICE, 1997 Edition, Broida    Arlington, VA  22203

                                  (703) 524‑1355 






