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�NOTE ON SOURCES & CITATION STYLES�tc "NOTE ON SOURCES & CITATION STYLES"�

	

	The EEOC does not publish its decisions and no publisher has committed to printing every Commission decision.  The good news is that Commission decisions are nevertheless becoming increasing accessible.  Westlaw is publishing the decisions "on line" at FLB-EEOC.  At the time of this writing Westlaw has on line all Commission and its Office of Federal Operations (OFO) decisions from April 1994 to the present.  Information Handling Services (IHS), Englewood, Colorado, "publishes" all decisions on microfiche.  IHS also has all decisions available on Personnet Plus which consists of two CD-ROM disks.  Only Labor Relations Press Publications issues Commission and OFO decisions in bound volumes titled Federal Equal Opportunity Reporter (FEOR).  However, Labor Relations Press on publishes what it considers to be "important" decisions. 



	There is no settled style for citing to decisions by the Equal Employment Opportunity Commission.  This outline reflects that reality.  The following citation, used as an example, reflects the style developed for the CLLO outline.  



Murphy v. Frank, Postmaster General, 05870571, 1988 W.L. 12,345, IHS 1878-G8, 88 FEOR ¶ 3147, at 2 (EEOC 1988).



	Murphy v. Frank, Postmaster General: When citing to its own decisions the Commission lists complainant’s last name and the name of  the agency, along with the docket number and date, but does not include the name of the agency head or indicate whether the decision was issued by its Office of Federal Operations or the full Commission.  The Commission's practice of simply naming the federal agency has been criticized by the courts because complainants often fail to name the secretary of the department as the defendant when they filed suit in federal court.  E.g., Lubniewski v. Dept. of Navy, 683 F.Supp. 462 (N.D. Ca. 1988).  Accordingly, I list the last name of the secretary as the "defendant" in the citation, in this case "Frank."  However, the Commission continues to cite decisions using the name of the agency.  As a result, I have been modifying my citations to include both the secretary's name and the agency, e.g., "Frank, Postmaster General', or more typically in this outline, "Dalton, Secretary of the Navy."  Not all the citations, however, have been changed to this format.



	05870571:  This is the Commission's docket number.  



		The first two numbers indicate the type of appeal.  



01 is the docket number for cases on appeal from final agency decisions.  These decisions are usually written by the Office of Federal Operations (OFO), or its predecessor Office of Review and Appeals (ORA), but are sometimes issued by the full Commission.  





�03 are appeals from MSPB decisions, and 



05 are requests to reopen and reconsider.  These decisions are always written by the full Commission.



The next two numbers, e.g., 87, is the year the appeal or request to reopen was filed with the EEOC, in this case 1987.  



The last four numbers, 0571, is the case number, in this case, the 571st request to reopen filed with the Commission in 1987.



	88 W.L. 12,345:  This is a fictional citation in the format used for Westlaw decisions.  As of the date this outline was finished, Westlaw only had decisions available back to April 1994.



	 IHS 1878-G8:  This is the microfiche numbering system of the Information Handling Services (IHS), Englewood, Colorado.  The number to the left of the dash (-), 1878, is the microfiche sheet number, and the alpha-numeric combination to the right, G8, are the coordinates for the first page of the decision on the microfiche card.



	88 FEOR ¶ 3147:  A few of the cases include a citation to the Federal Equal Opportunity Report (FEOR) published by Labor Relations Press Publications.  "88" is the FEOR volume number, 3147 is the "paragraph number" designating the case.



	at 2:  This is the original page number in the EEOC decision.



	(EEOC 1988):  Within the parenthesis I include not only the year, but the office issuing the decision.  



EEOC:  denotes decisions issued by the full Commission.



		EEOC/OFO:  denotes decisions issued by the Office of Federal Operations.



EEOC/ORA: denotes decisions written by the Office of Review and Appeals, the predecessor to OFO.
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FEDERAL EMPLOYMENT DISCRIMINATION LAW



INCLUDING



AFFIRMATIVE ACTION & DIVERSITY





I.  LAWS AND REGULATIONS PROHIBITING DISCRIMINATION�tc "I.  LAWS AND REGULATIONS PROHIBITING DISCRIMINATION"�.



A.	The Constitution�tc "A.The Constitution " \l 2�.�xe "Constitution"� 



1.	Due Process Clause and Equal Protection component of the Fifth Amendment for federal employment.



		2.	Due Process and Equal Protection Clauses of Fourteenth Amendment for state and local government employment.



3.	Both have been interpreted to forbid discrimination in government employment but are not available to federal employees.   See �tc "Brown  " \f K �Brown v. GSA, 425 U.S. 820 (1976)Brown v. GSA, 425 U.S. 820 (1976).





B.	Civil Rights Act of 1964�tc "B.Civil Rights Act of 1964 " \l 2�, as amended (42 U.S.C. 2000e, et seq.).�xe "Civil Rights Act of 1964 (Title VII)"� 



		1.	The single most important employment discrimination law.



2.	Prohibits employment discrimination on the basis of race, color, religion, national origin and sex (42 U.S.C. 2000e-2); or retaliation for opposing any practice made unlawful by Title VII, or for participating in the EEO process (42 U.S.C. 2000e-3(a)). 



a.	Enacted in 1964, Effective July 2, 1965.  Legislative history is described by �tc "Longest Debate " \f D �Charles & Barbara Whalen, The Longest Debate (Mentor First Printing 1986)Charles & Barbara Whalen, The Longest Debate (Mentor First Printing 1986).



b.	As originally passed, it did not apply to the federal government.



c.	Created the Equal Employment Opportunity Commission (EEOC) which was only given authority to conciliate.



d.	Discrimination in regards to relationships other than employment are beyond the scope of Title VII.



		3.	The Civil Rights Act of 1972�xe "Civil Rights Act of 1972"�  amended Title VII to include federal employment which had previously been excluded from coverage of the Act.

  

			a.	Congress believed that existing administrative procedures for processing EEO charges were ineffective.  



			b.	No clear judicial remedy for federal employees existed.



c.	Added § 717 (42 U.S.C. 2000e�16), prohibits discrimination in personnel actions.  A literal reading would only prohibit disparate treatment in personnel actions.   However, as explained by the Supreme Court, when Congress added § 717 in the Civil Rights Act of 1972, "In general, it may be said that the substantive anti-discrimination law embraced in Title VII was carried over and applied to the Federal Government." �tc " Morton  " \f K �Morton v. Mancari, 417 U.S. 535, 548 (1974) Morton v. Mancari, 417 U.S. 535, 548 (1974);�tc " Chandler  " \f K �Chandler v. Roudebush, 425 U.S. 840, 841 (1976) Chandler v. Roudebush, 425 U.S. 840, 841 (1976) ("In 1972 Congress extended the protection of Title VII of the Civil Rights Act of 1964 ... to employees of the Federal Government.").  Thus, § 717 is interpreted to prohibit sexual harassment, which would not necessarily include a personnel action, and the disparate impact analysis in § 703(k). 



			d.	Title VII became the exclusive remedy for federal employees for employment based race, color, religion, national origin and sex discrimination, as well as retaliation.  Brown�tc "Brown  " \f K � v. GSA, 425 U.S. 820 (1976).



4.	The Civil Rights Act of 1991�xe "Civil Rights Act of '91"�  changed the remedial concept of Title VII and reversed a number of Supreme Court decisions.  Federal agencies now liable for compensatory, but not punitive, damages.  42 U.S.C. 1981a.  



	C.	The Equal Pay Act of 1963 (EPA)�tc "C.The Equal Pay Act of 1963 (EPA) " \l 2�, as amended by the Fair Labor�xe "Equal Pay Act"�  Standards Amendments of 1974, 29 U.S.C. 206�1461.



		1.	Enacted as § 6(d) of the Fair Labor Standards Act (FLSA), 29 U.S.C. 206(d).  The 1974 amendments made EPA applicable to federal employees.



		2.	Prohibits wage differentials that are based upon an employee's sex.  The EPA applies only to differing pay as between workers of different sexes.   



		3.	The EPA overlaps with § 703(h) of Title VII, 42 U.S.C. 2000e�2(h).  Actions may be brought under both statutes.



		4.	2 � 3 year statute of limitations depending on whether violation was "willful."  �tc "McLaughlin  " \f K �McLaughlin v. Richland Shoe Co., U.S. 100 L.Ed.2d 115 (1988)McLaughlin v. Richland Shoe Co.,  486 U.S. 128  (1988). 



 		5.	Remedies include:



a.	Equalization of wages by upgrading lower paid employees.



			b.	Back pay (2 or 3 years prior to suit depending on "willfulness").



			c.	Liquidated damages (equal to back pay).



				(1)	If there is a finding of "bad faith." 29 U.S.C. 260.   (Different from "willfulness" standard used for determining the appropriate limitations period.)



(2)	Probably not available against the United States - no waiver of sovereign immunity.



		6.	Either the EEOC or the employee to initiate a civil cause of action.  "Opt-in" class actions authorized (29 U.S.C. 1216(b)); different requirements than Fed.R.Civ.P. 23.



		7.	No requirement for an administrative complaint to be filed, but if filed, normal EEOC complaint processing followed.  29 C.F.R. 1614.103(d)(5), 1614.202(b).

D.	The Age Discrimination in Employment Act of 1967 (ADEA)�tc "D.The Age Discrimination in Employment Act of 1967 (ADEA) " \l 2�,�xe "Age Discrimination:ADEA"�  as amended (29 U.S.C. 633a).



1.	Language prohibiting age discrimination modeled on Title VII provisions.  Because substantive portions of ADEA borrowed from Title VII, certain interpretations of Title VII have been held to apply equally to ADEA.  �tc "Oscar Mayer " \f K �Oscar Mayer & Co. v. Evans, 411 U.S. 750 (1979)Oscar Mayer & Co. v. Evans, 411 U.S. 750 (1979); �tc "Thurston " \f K �Trans World Airlines v. Thurston, 469 U.S. 111 (1985)Trans World Airlines v. Thurston, 469 U.S. 111 (1985).



2.	As originally passed did not apply to federal government.   ADEA amended and federal agencies added by the Fair Labor Standards Amendment of 1974, Pub. L. 93-259 § 28(b)(2), 1974 U.S. Code Cong. & Admin. News 79 (1974) (added new § 15 to ADEA).



3.	Prohibits employment discrimination on basis of age against any person over 40.



		4.	Procedural requirements (administrative and judicial) differs from those of Title VII and the Rehabilitation Act; no administrative complaint required.



		5.	Remedies available under ADEA are also different from Title VII; e.g., compensatory damages are not available under the ADEA.



6.	In October 1990, Congress enacted the Older Workers' Benefit Protection Act, P.L. 101-433, codified at 29 U.S.C. 626(f).  This provision describes the requirements which must be met for an employees to waive their rights or a claim under the ADEA.  It is applicable to federal agencies.  29 U.S.C. 626(f)(2).  For additional information, see the "Individual EEO Complaint Procedures Outline."



E.	Rehabilitation Act of 1973�tc "E.Rehabilitation Act of 1973 " \l 2�, as amended (29 U.S.C. 701, et seq.).�xe "Disability discrimination:Rehabilitation Act"� 



		1.	Prohibits employment discrimination based upon physical or mental disability.  (Rehabilitation Act Amendments of 1992, Pub. L. 102-569, effective October 29, 1922, substituted "disability" for the term "handicap.")



2.	Applies to a qualified individual with a disability, who with or without reasonable accommodation can perform the essential functions of the position in question. 



		3.	Applies to federal agencies, and state and local governments accepting federal funds.



4.	Americans With Disabilities Act  �xe "Americans With Disabilities Act"� (ADA).  42 U.S.C. 12,101 et seq.�xe "Disability discrimination:Americans with Disabilities Act"� 



	a.	Became effective July 26, 1990.



			b.	With one exception, the employment provisions of the ADA do not apply to federal agencies.  Federal agencies are not a  "covered entity" under the ADA (42 U.S.C. 12,111(2)), plus they are specifically excluded from the definition of "employer."  42 U.S.C. 12,111(5)(B)(i).



	c.	The only part of the ADA which applies to federal agencies is an amendment to the Rehabilitation Act which removes current drug users�xe "Disability discrimination:Drug abuse"�  from the definition of individual with a disability.  ADA § 706(8) (29 U.S.C. 706(7)).



d.	This ADA language would also seem to remove current alcoholics�xe "Disability discrimination:Alcoholism"�  from the definition of individuals with disabilities.  However, virtually identical language was in the previous version of the Rehabilitation Act and the courts nonetheless interpreted the Act as requiring federal agencies to offer rehabilitation to current alcohol abusers prior to taking removal action.  �tc "Johnston v. Horne " \f K �Johnston v. Horne, 875 F.2d 1415 (9th Cir. 1989)Johnston v. Horne, 875 F.2d 1415 (9th Cir. 1989); �tc "Whitlock " \f K �Whitlock v. Donovan, 598 F.Supp. 126 (D.D.C. 1984), aff'd, 790 F.2d 964 (D.C. Cir. 1986)Whitlock v. Donovan, 598 F.Supp. 126 (D.D.C. 1984), aff'd, 790 F.2d 964 (D.C. Cir. 1986).



		5.	Hughes Act.  42 U.S.C. 290dd�xe "Disability discrimination:Hughes Act"� .  Prohibits federal agencies from denying employment to individuals solely on the grounds of prior substance abuse.  Whitlock�tc "Whitlock " \f K � v. Donovan, 598 F.Supp. 126, 130-31 (D.D.C. 1984), aff'd, 790 F.2d 964 (D.C. Cir. 1986).



	a.	Amended in 1992 by the ADAMHA (Alcohol, Drug Abuse and Mental Health Services Administration) Reorganization Act, which combined separate provisions prohibiting discrimination on the basis of past drug and alcohol abuse, to a single provision which prohibits discrimination on the basis of past substance abuse.  42 U.S.C. 290dd; P.L. 102-321, § 541, 106 Stat. 367.



	b.	The Hughes Act does not apply to sensitive positions, determined in accordance with regulations prescribed by the head an agency or department.  42 U.S.C. 290dd(b)(2)(E).



	c.	The statute warns that just because the Hughes Act may not be applicable to a sensitive position, that inapplicability shall not be construed to reflect on the applicability of the Rehabilitation Act of 1973 (29 U.S.C.A. § 701 et seq.), or other anti-discrimination laws.  42 U.S.C. 290dd(b)(3).



	d.	Statute also provides that it should not be construed to prevent the dismissal a federal civilian employee who cannot properly function in his employment.  42 U.S.C. 290dd(c).



F.	Civil Service Reform Act of 1978�tc "F.Civil Service Reform Act of 1978 " \l 2�  (CSRA).�xe "Civil Service Reform Act of 1978"� 



		1.	In addition to the Civil Rights Act, Rehabilitation Act, and the Age Discrimination in Employment Act, the Civil Service Reform Act protects individuals against race, color, national origin, religion, sex, disability and age discrimination.



2.	5 U.S.C. 2302 (b)(1)(A)-(D) makes discrimination on these bases prohibited personnel practices (PPP).



3.	5 U.S.C. 7702 (a)(1)(B)(iii) empowers MSPB to decide disability issues when raised in conjunction with an otherwise appealable matter (mixed case).



	G.	Civil Rights Act of 1991�xe "Civil Rights Act of '91"� �tc "G.Civil Rights Act of 1991 " \l 2�.



1.	�tc "1. " \l 3�Congress responded to a series of Supreme Court decisions on the Civil Rights Acts of 1866�xe "Civil Rights Act of 1866 & 1870"�  and 1964.  Congress reversed several decisions and added new provisions.  



a.	New Provisions.�xe "Civil Rights Act of '91:New Provisions"� 



				(1)	Compensatory damages now available against federal agencies.  § 102, codified at 42 U.S.C. 1981a.



(2)	Jury trials available when compensatory damages sought, including cases where federal agencies are the employer.  § 102, codified at 42 U.S.C. 1981a.



(3)	Increased time limit for filing suit in non-mixed EEO complaints from 30, to 90 days after the end of the administrative EEO complaint process.  § 114, codified at 42 U.S.C. 2000e-16(c).  The 30 day time limit for filing suit in mixed cases was not affected.  5 U.S.C. 7703(b)(1).  Neither did this affect the 45 day time limit for initiating the administrative complaint process.  29 C.F.R. 1614.105(a)(1).



(4)	Punitive damages available against private sector employers.  § 102, codified at 42 U.S.C. 1981a. 



	(5)	Test scores may not be adjusted on the basis of race, color, religion, sex or national origin, i.e., "race-norming" test results prohibited.  § 106, codified at 42 U.S.C. 2000e-2(l).



(6)	Limited extension of Title VII to legislative employees.  §§ 117, 301-325, codified at, 2 U.S.C. §§ 60l, 1201-1224.



b.  Changes to Supreme Court Rulings.�xe "Civil Rights Act of '91:Supreme Court Cases"� 



(1)	§ 101 amended Civil Rights Act of 1866�xe "Civil Rights Act of 1866 & 1870"�  to prohibit all forms of racial discrimination in employment.  42 U.S.C. 1981.  Reversed holding limiting statute to prohibiting discrimination in hiring.  �tc "McLean " \f K �Patterson v. McLean Credit Union, 491 U.S. 164 (1989)Patterson v. McLean Credit Union, 491 U.S. 164 (1989).



(2)	�xe "Disparate Impact:Civil Rights Act of '91"� § 105 amended Title VII by providing a statutory framework for disparate impact allegations and requires employers to prove a challenged practice is job related and consistent with business necessity once a prima facie case is established.  42 U.S.C. 2000e-2(k).  Reversed holding that employer does not have burden of proof and need only establish a business justification for the challenged practice.  �tc "Wards " \f K �Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989)Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989).  See discussion at page .



(3)	§ 107 provides that a Title VII violation is established if discrimination was a motivating factor.  42 U.S.C. 2000e-2(m).  If employer proves that the same action would have been taken anyway, the damages are limited.  42 U.S.C. 2000e-5(g).  Reversed holding that no Title VII exists (and no damages) if employer could prove same action would have been taken absent discrimination.  �tc "Waterhouse " \f K �Price Waterhouse v. Hopkins, 490 U.S. 228 (1989)Price Waterhouse v. Hopkins, 490 U.S. 228 (1989).  See discussion at page .



(4)	§ 108 limits ability to challenge judgements or consent decrees (settlements) where the individuals had notice of the proposed action or their interests where adequately protected in the judicial proceedings.  42 U.S.C. 2000e-2(n).  Reversed holding allowing challenge to consent decree years after it had been approved by the trial court.  �tc "Martin v. Wilks " \f K �Martin v. Wilks, 490 U.S. 755 (1989)Martin v. Wilks, 490 U.S. 755 (1989).



(5)	§ 109 expands coverage of Title VII and ADA�xe "Disability discrimination:Americans with Disabilities Act"�  to US citizens working overseas for US employers.  42 U.S.C. §§ 2000e(f), 12,111(4).  Reversed holding to the contrary in �tc "EEOC v. Aramco " \f K �EEOC v. Aramco, 499 U.S. 244 (1991)EEOC v. Aramco, 499 U.S. 244 (1991).



(6)	§ 112 allows employees to challenged seniority rules when the rules are adopted or when they affect the employees.  42 U.S.C. 2000e-5(e).  Reversed holding that statute of limitations begins to run when rule is adopted.  �tc "Lorance " \f K �Lorance v. AT&T, 490 U.S. 900 (1989)Lorance v. AT&T, 490 U.S. 900 (1989).



(7)	§ 113 makes expert witness fees available as a remedy.  42 U.S.C. §§ 1988, 2000e-5(k).  Reverses holding in �tc "Casey " \f K �West Virginia Univ. Hospitals, Inc. v. Casey, 499 U.S. 83 (1991)West Virginia Univ. Hospitals, Inc. v. Casey, 499 U.S. 83 (1991).  See discussion at page .



(8)	§ 114 allows interest on judgments, pre- and post- judgment, against federal agencies.  42 U.S.C. 2000e-16(d).  Reverses holding in �tc "Library of Congress v. Shaw " \f K �Library of Congress v. Shaw, 478 U.S. 310 (1986)Library of Congress v. Shaw, 478 U.S. 310 (1986).



2.	Importance of Language in Statute�tc "2.Importance of Language in Statute " \l 3�.  The Civil Rights Act of '91 also transformed the employment discrimination laws from a "statutory common law," which described general principles and left the courts to fill in the details, to where the actual language in the statute, and the differences in the language between Title VII, the Rehabilitation Act, and the ADEA, are of much greater importance.



3.	Application to ADEA�xe "Age Discrimination:ADEA"� �tc "3.Application to ADEA " \l 3�.  For the most part the CRA '91, by its own terms, does not apply to the ADEA.  Congress explicitly amended only Title VII, and not the ADEA in §§ 105 (disparate impact), 107 (mixed motive), and 112 (challenges to seniority rules).  District courts have been holding these provisions not applicable to ADEA cases.  �tc "Thompson v. Prudential " \f K �Thompson v. Prudential Ins. Co., 59 FEP 263 (D.N.J. 1992)Thompson v. Prudential Ins. Co., 59 F.E.P. 263 (D.N.J. 1992) (§ 112); �tc "Morgan v. Servicemaster " \f K �Morgan v. Servicemaster Co. Ltd. Partnership, 57 FEP 1423 (N.D. Ill. 1992)Morgan v. Servicemaster Co. Ltd. Partnership, 57 F.E.P. 1423 (N.D. Ill. 1992) (§ 107); �tc "GuilloryWuerz " \f K �Guillory-Wuerz v. Brady, 58 FEP 1264 (D. Co. 1992)Guillory-Wuerz v. Brady, 58 F.E.P. 1264 (D. Co. 1992); see, �tc "Rebar v. Marsh " \f K �Rebar v. Marsh, 959 F.2d 216 (1992)Rebar v. Marsh, 959 F.2d 216 (1992) (lack of venue provision in ADEA statue similar to one in Title VII should be corrected by Congress and not the courts).   By contrast, the language of § 108, the extra-territorial provision, addresses claims of employment discrimination under any Federal civil rights law.

4.	Retroactivity�tc "4.Retroactivity " \l 3�.  �xe "Civil Rights Act of '91:Retroactivity"� The Court held that the compensatory damages and jury trial provisions do not apply to cases of alleged discrimination before November 21, 1991, the day the Act was signed into law.  �tc "Landgraf " \f K �Landgraf v. USI Film Products, 114 S.Ct. 1483, 128 L.Ed.2d 229 (1994)Landgraf v. USI Film Products, 114 S.Ct. 1483, 128 L.Ed.2d 229 (1994).  Landgraf expressly states that other portions of the Act might be retroactive.  Id., at 1505.  Where Congress has stated whether a law will be applied retroactively, there is no need for judicial default rules.  But where Congress has not addressed retroactivity, the test is whether the provision would impair rights a party possessed when he acted, increase a party's liability for past conduct, or impose new duties with respect to transactions already completed.  If the statute would do so, then the presumption is that the law will not apply retroactively.  Landgraf�tc "Landgraf " \f K �, at 1505.  Under this test:

a & b are new

a.	Section 102(c)(1) providing for jury trials "is plainly a procedural change" that would "apply to cases tried after November 21, 1991, regardless of when the underlying conduct occurred."  Landgraf�tc "Landgraf " \f K �, at 1505.



b.	Section 102(b)(1) providing for punitive damages is clearly not retroactive.  Landgraf, at 1505.



c.	Section 107(a), 42 U.S.C. 2000e-2(m), which provides that Title VII is violated in mixed motive cases is not retroactive.  �tc "Hook v. Ernst & Young " \f K �Hook v. Ernst & Young, 65 F.E.P. 261 (3d Cir. 1994)Hook v. Ernst & Young, 65 F.E.P. 261 (3d Cir. 1994).



d.	Section 114(1), extending time limits for filing suit in federal employment cases from 30 to 90 days is not retroactive. �tc " Chenault " \f K �Chenault v. U.S. Postal Service, 37 F.3d 535 (9th Cir. 1994) Chenault v. U.S. Postal Service, 37 F.3d 535 (9th Cir. 1994); �tc "Rowe v. Sullivan " \f K �Rowe v. Sullivan, 967 F.2d 186 (5th Cir. 1992)Rowe v. Sullivan, 967 F.2d 186 (5th Cir. 1992).



e.	However, § 114(2), 42 U.S.C. 2000e-16(d), provision allowing payment of interest was held to be retroactive.  �tc "Brown v. Marsh " \f K �Brown v. Marsh, 868 F.Supp. 15 (D.D.C. 1994), appeal docketed (D.C. Cir.)Brown v. Marsh, 868 F.Supp. 15 (D.D.C. 1994), appeal docketed (D.C. Cir.).  See page  for further discussion.cite modified



	H.	Immigration Reform and Control Act of 1986�tc "H.Immigration Reform and Control Act of 1986 " \l 2� �xe "Immigration Control & Reform Act"� (8 U.S.C. 1324b(a)).

 

1.	It is an unlawful employment practice to discriminate against an individual because of the individual's national origin or, in the case of a citizen or a person evidencing an intent to become a citizen, to discriminate because of the individual's citizenship status.



		2.	Exceptions.



             			a.	When citizenship required by law or regulation.



b.	If U.S. citizen and an alien are equally qualified.  Citizen may be selected because of citizenship status. 



c.	DOJ Office of Legal Counsel opinion, dated August 17, 1992, concluded that federal agencies are not a person or other entity under the anti-discrimination provisions of the Act.  The continued viability of this opinion under the Clinton Administration is questionable.



		3.	Remedies and penalties.



			a.	Reinstatement with back pay.



			b.	Penalty of $1,000 to $2,000 per offense.



			c.	Attorney fees, if employer's position was without "reasonable foundation in law or fact."



		4.	If a Title VII EEO complaint has been filed, no charge under § 1342 (a) may be filed.





	I.	Regulatory Implementation of Discrimination Laws for Federal Sector Employment�tc "I.Regulatory Implementation of Discrimination Laws for Federal Sector Employment " \l 2�.  



1.	Regulatory Guidelines:  EEOC and Office of Personnel Management (OPM) have published guidelines for pre�employment, equal employment, and affirmative action programs.  



		2.	EEOC Guidelines for processing Administrative Complaints of Discrimination:   



			a.	Procedures for federal employees and federal agencies to follow for administrative complaints of discrimination.  Previously published at 29 C.F.R Part 1613.  Replaced by a complete revision of the regulations which became effective on October 1, 1992.  Now published at 29 C.F.R. Part 1614.  

		

			b.	Covers complaints of race, color, religion, sex,national origin, age, and disability discrimination.



	c.	Also sets forth procedures for processing administrative class complaints.



3.	The Federal Equal Employment Opportunity Recruitment Program Guidelines (FEORP�xe "FEORP"� ):  designed to increase the representation of women and minorities in "applicant pools" by targeted recruitment.  5 C.F.R. Part 720 (1979).



4.	The Uniform Guidelines on Employee Selection Procedures: �xe "Affirmative Action:EEOC Guidance"�  designed to identify, modify or justify employer practices, policies or procedures that produce adverse impact against members of any racial, ethnic group or women.  29 C.F.R. Part 1607 (1979).



5.	Affirmative Action Guidelines:  designed to give the employers the protection of § 713(b)(1) of Title VII in taking voluntary affirmative action to overcome past or potential adverse impact produced by agency practices or procedures.  29 C.F.R. Part 1608 (1979).



			a.	�xe "Affirmative Action:Failure to use"� Failure to follow or deviation from a voluntarily adopted affirmative action plan does not constitute a Title VII violation.  �tc "Liao " \f K �Liao v. TVA, 867 F.2d 1366 (11th Cir. 1989)Liao v. TVA, 867 F.2d 1366 (11th Cir. 1989).  See discussion at page .



6.	Deference to EEOC Regulations.  If Congress has specifically addressed the issue, the agency must comply with the express mandate.  If Congress has not addressed the issue, the agency need only offer a permissible construction of the statute.  �tc "Chevron " \f K �Chevron U.S.A. v. Natural Resources Defense Council, 467 U.S. 837 (1984)Chevron U.S.A. v. Natural Resources Defense Council, 467 U.S. 837, 843 (1984).



			a.	Legislative rules, promulgated with notice and rulemaking procedure of the Administrative Procedure Act, 5 U.S.C. 500 et seq., are to be afforded considerable deference.  See 5 U.S.C. 706(2)(A);  Chevron�tc "Chevron " \f K �.



b.	When enacting Title VII, Congress did not give the EEOC authority to promulgate regulations in the private sector.  However, § 717 (42 U.S.C. 2000e-16), added in 1972, authorized the Civil Service Commission (CSC) to issue rules and regulations to carry out the section.  President Carter transferred these responsibilities from the CSC to the EEOC in the Reorganization Plan No. 1 of 1978, § 3, 43 F.R. 19807.  42 U.S.C.A. 2000e-4 (note).



(1)	EEOC's interpretations of Title VII while not controlling upon the courts, do constitute a body of experience and informed judgment to which courts and litigants may properly resort for guidance.  The level of deference afforded will depend upon the thoroughness evident in its consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it power to persuade, if lacking power to control.  �tc "EEOC v. Arabian American " \f K �EEOC v. Arabian American Oil Co., 111 S.Ct. 1227 (1991)EEOC v. Arabian American Oil Co., 111 S.Ct. 1227 (1991) (this decision held that Title VII did not apply extraterritorial and was legislatively overruled by § 109 of the Civil Rights Act of 1991.  However, the discussion of appropriate deference remains valid), citing, �tc "GE " \f K �General Electric Co. v. Gilbert, 429 U.S. 125 (1976)General Electric Co. v. Gilbert, 429 U.S. 125, 140-46 (1976).



(2)	In Chevron�tc "Chevron " \f K �, the Court held that the power of an admin agency to administer a Congressionally created program necessarily requires the formulation of policy and the making of rules to fill gaps left by Congress.  If Congress explicitly leaves a gap for an agency to fill, there is an express delegation.  Such legislative regulations are given controlling weight unless they are arbitrary, capricious, or manifestly contrary to the statute.  467 U.S. at 843-44.





�

	J.	Discrimination Laws Not Applicable to Federal Employment�tc "J.Discrimination Laws Not Applicable to Federal Employment " \l 2�.  These laws are included in the outline for two principal reasons.  They continue to be used as a basis for law suits against the Air ForceNavy by the plaintiffs' bar, and because the provisions parallel many of the prohibitions applicable to federal employment law.  Actions based on the following statutes can generally be dismissed for reasons set out in Brown v. GSA�tc "Brown  " \f K �, 425 U.S. 820 (1976). 



	1.	The Civil Rights Act of 1866 & 1870 (42 U.S.C. 1981 - 1982).�xe "Civil Rights Act of 1866 & 1870"� 



			a.	Reconstruction Era statutes prohibiting racial discrimination was narrowly interpreted by the Supreme Court and limited to incidents involving "state action."  �tc "Civil Rights Cases " \f K �Civil Rights Cases, 109 U.S. 3 (1883)Civil Rights Cases, 109 U.S. 3 (1883); �tc "Hurd v. Hodge " \f K �Hurd v. Hodge, 334 U.S. 24 (1948)Hurd v. Hodge, 334 U.S. 24, 31 (1948).  These holdings were reversed by the Supreme Court after the passage of the Civil Rights Act of 1964.  �tc "Jones v. Alfred H. Mayer " \f K �Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968)Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968).  As a result, claims alleging racial discrimination in the private sector can be brought under Title VII, 42 U.S.C. 2000e, or under the Civil Rights Act of 1866 & 1870, 42 U.S.C. 1981.



				(1)	Section 1981 guarantees the right to make, enforce, modify, perform and terminate contracts, as well as the right to the full and equal benefit of all laws. Since the Civil Rights Act of 1991, the statute applies to all benefits, privileges, terms and conditions of a contractual relationship.  Negated the Supreme Court decision in Patterson v.�tc "McLean " \f K � McLean Credit Union, 491 U.S. 164, 109 S.Ct. 2363 (1989).



				(2)	Section 1982 guarantees the right to inherit, purchase, hold and convey property.



	b.	These statutes do not apply to claims of discrimination arising out of federal employment.  Title VII, 42 U.S.C. 2000e�16, provides the exclusive judicial remedy for claims of race, color and national origin discrimination arising out of federal employment.  Brown�tc "Brown  " \f K � v. GSA, 425 U.S. 820 (1976).



			c.	However, nonemployment based claims of race, color or national origin discrimination can be brought under these statutes against officers or employees of the federal government.



			d.	Although these statutes are applicable only to claims of race discrimination, the courts have given "race" an expansive definition.



				(1)	Protects national origin.  �tc "Manzanares " \f K �Manzanares v. Safeway   Stores, Inc., 593 F.2d 968 (10th Cir. 1979)Manzanares v. Safeway   Stores, Inc., 593 F.2d 968 (10th Cir. 1979) (Mexican�American); �tc "St Francis College  " \f K �St Francis College v. Al�Khazrij, 481  (1987)St Francis College v. Al�Khazrij, 481 U.S. 604 (1987)(Arab);�tc "Shaare Tefila Congregation  " \f K �Shaare Tefila Congregation v. Cobb, 481 U.S. 615 (1987) Shaare Tefila Congregation v. Cobb, 481 U.S. 615 (1987)(Jewish descent).



	(2)	Protects whites as well as blacks.  �tc "McDonald  " \f K �McDonald v. Santa Fe, 427 U.S. 273 (1976)McDonald v. Santa Fe, 427 U.S. 273 (1976); St Francis College v. Al�Khazrij; and, Shaare Te�tc "Shaare Tefila Congregation  " \f K �fila Congregation v. Cobb.



			e.	Does not apply to either sex or religious discrimination.  �tc "Doski  " \f K �Doski v. M. Goldseker Co., 539 F.2d 1326 (4th Cir. 1976)Doski v. M. Goldseker Co., 539 F.2d 1326 (4th Cir. 1976);�tc "Olson  " \f K �Olson v. Rembrandt Printing Co., 511 F.2d 1228 (8th Cir. 1975) Olson v. Rembrandt Printing Co., 511 F.2d 1228 (8th Cir. 1975).



			f.	Does not apply to alienage.�tc "Bhandari  " \f K �Bhandari v. First National Bank, 829 F.2d 1343 (5th Cir. 1987)  Bhandari v. First National Bank, 829 F.2d 1343 (5th Cir. 1987).



	g.	Burden on plaintiff to prove discriminatory intent.  Only covers intentional discrimination (disparate treatment), disparate impact theory not allowed.  �tc "Penn " \f K �General Bldg. Contractors Ass'n. v. Pennsylvania, 457 U.S. 835 (1982)General Bldg. Contractors Ass'n. v. Pennsylvania, 457 U.S. 835 (1982).



			h.	Cause of action does not have to be premised on "state action".  Jones v.�tc "Jones v. Alfred H. Mayer " \f K � Alfred Mayer Co., 392 U.S. 409 (1968); see also �tc "Sullivan " \f K �Sullivan v. Little Hunting Park, Inc., 396 U.S. 229 (1969)Sullivan v. Little Hunting Park, Inc., 396 U.S. 229 (1969); �tc "Railway Express " \f K �Johnson v. Railway Express, 421 U.S. 454 (1975)Johnson v. Railway Express, 421 U.S. 454 (1975) (1981 affords a federal remedy against discrimination in private employment). 



	i. 	No federal statute of limitations.  Courts apply the most closely applicable statute of limitations of the state in which the cause of action arose.



			j.	No administrative remedies to exhaust.



	k.	Remedies.



				(1)	Compensatory and punitive damages 

					(no cap).



(2)	Equitable relief similar to Title VII.



(3)	Back pay (not limited to 2 years). 

           

(4)	Reinstatement or promotion with restoration of full rights and benefits.



	(5)	Attorneys fees authorized by 42 U.S.C. 1988.



		2.	The Civil Rights Act of 1871 (42 U.S.C. 1983).�xe "Civil Rights Act of 1871"� 



			a.	Enacted to enforce the provisions of 14th Amendment.  Prohibits the deprivation under color of state law of any rights, privileges or immunities secured by the Constitution or other laws.  Requires some type of state action.  



			b.	Does not apply to federal or private action.  Therefore, does not apply to federal agencies or officers (unless they are acting under "color of state law").



     			c.	Prohibits discrimination on the bases of sex and religion, as well as race, color and national origin.  Arguably, it also applies to age and disability discrimination.



       			d.	As with §§ 1981 and 1982, burden on plaintiff to prove discriminatory intent.  Section 1983 only covers intentional discrimination (disparate treatment), disparate impact theory not allowed.  �tc "Foster  " \f K �Foster v. Wyrick, 823 F.2d 218 (8th Cir. 1987)Foster v. Wyrick, 823 F.2d 218 (8th Cir. 1987).



			e.	Individual acts of discrimination by non-policy making state or local employees is not sufficient.  Plaintiff must prove that the violation of his "right to make contracts" was the result of a government custom or policy.  �tc "Jett  " \f K �Jett v. Dallas Ind. School District, 109 S.Ct. 2702 (1989)Jett v. Dallas Ind. School District, 109 S.Ct. 2702 (1989) (Municipal employees may not be held liable for violation of § 1983 under respondeat superior theory of liability).



		3. 	The Civil Rights Act of 1871 - the Ku Klux Klan Act.   (42 U.S.C. 1985(3)).



	a.	Prohibits two or more persons from conspiring to deprive any person or class of persons of the equal protection of the law.



			b.	Applies to purely private conspiracies involving racial discrimination (protected by the 13th Amendment).



c.	However, conspiracies involving sex, religion disability or age discrimination (protected by the 14th Amendment) would require some form of state action.  �tc "Savings and Loan  " \f K �Great American Federal Savings and Loan Association v. Novotny, 442 U.S. 366 (1979)Great American Federal Savings and Loan Association v. Novotny, 442 U.S. 366 (1979).



	d.	Statute creates no substantive rights; merely provides remedies.  It cannot be used to enforce rights created by statutes which have their own enforcement provisions, such as Title VII.





�

II. THEORIES OF DISCRIMINATION & DEFENSES�tc "II. THEORIES OF DISCRIMINATION & DEFENSES"�.



	A.	Disparate Treatment Theory�tc "A.Disparate Treatment Theory " \l 2�.�xe "Disparate Treatment"� 



1.	"Disparate treatment is the most easily understood type of discrimination.  The employer simply treats some people less favorably than others because of their race, color, religion, sex or national origin." �tc "Teamsters  " \f K �International Brotherhood of Teamsters v. U.S., 431 U.S. 324, (1977) International Brotherhood of Teamsters v. U.S., 431 U.S. 324, 325 n.15 (1977).  The central focus of inquiry in disparate treatment cases is whether the agency is treating some individuals less favorably than others for prohibited discriminatory reasons.  �tc "Furnco " \f K �Furnco Construction Corp. v. Waters, 438 U.S. 567 (1978)Furnco Construction Corp. v. Waters, 438 U.S. 567 (1978).



a.	�xe "Similarly situated:Disparate treatment"� The key to any disparate treatment case is how similarly situated employees are treated.  Properly defining which employees are similarly situated to complainant is the key to 

�analyzing a discrimination case.  "In order for two or more employees to be considered similarly situated for the purpose of creating an inference of disparate treatment, appellant must show that all of the relevant aspects of his employment situation are nearly identical to those of the comparative employees whom he alleges were treated differently."  �tc "Karla " \f K �Karla v. O'Keefe, Acting Secretary of the Navy, 01921520 (EEOC/OFO 1992)Karla v. O'Keefe, Acting Secretary of the Navy, 01921520, at 5 (EEOC/OFO 1992) (lower graded employee who received award not similarly situated to complaint), citing, �tc "Smith v. Monsanto " \f K �Smith v. Monsanto Chemical Co., 770 F.2d 719 (8th Cir. 1985)Smith v. Monsanto Chemical Co., 770 F.2d 719, 723 (8th Cir. 1985).



b.	Complainant, a GS-7 budget assistant, alleged discrimination due to her age with respect to overtime, performance appraisal rating, and other working conditions (telephone access, moving work space, access to documents, etc.).  "However, she has not established ... that she was treated differently than similarly situated persons outside her protected group.  Two employees who [complainant] claimed were treated more favorably were employed as an Accounting Technician, GS-5, and a Clerk Typist, GS-4.  These employees ere not similarly situated to [complainant].  In order for [complainant] to be considered similarly situated for the purpose of creating an inference of disparate treatment, she must show that all relevant aspects of her employment situation are nearly identical to those of the employees outside her protected group who she alleges were treated differently."  �tc "Eades v. O'Keefe " \f K �Eades v. O'Keefe, Acting Secretary of the Navy, 01920929 (EEOC/OFO 1992Eades v. O'Keefe, Acting Secretary of the Navy, 01920929, at 5 (EEOC/OFO 1992).



c.	Complainant, a female GS-11 contract specialist, responsible for contracts under $500k, was not similarly situated to male GS-11 contract specialist who was promoted through accretion of duties to GS-12.  Male handled contracts above $500k, was independently assigned administrative functions for the contracts, and worked for a different supervisor, in a different office.  �tc "Evanoff v. O'Keefe " \f K �Evanoff v. O'Keefe, Acting Secretary of the Navy, 01923437 (EEOC/OFO 1992)Evanoff v. O'Keefe, Acting Secretary of the Navy, 01923437 (EEOC/OFO 1992).



2.	Disparate Treatment is an allegation of intentional discrimination.



a.	However, it may be inferred from the mere fact of difference in treatment.  Tea�tc "Teamsters  " \f K �msters, at 335; �tc "Arlington  " \f K �Arlington Heights v. Metro Housing Devel. Corp, 429 U.S. 252 (1977)Arlington Heights v. Metro Housing Devel. Corp, 429 U.S. 252, 265�66 (1977).



b.  Proof is generally by circumstantial evidence.



(1)	Statistics alone are generally considered insufficient to prove intent � but may assist in proving intent.



3.	�xe "Disparate treatment:Burden of proof"� Burden of Proof:  plaintiff or complainant must prove discrimination by a "preponderance of the evidence."

moved direct evidence to after Mc

4.	�xe "Disparate treatment:McDonnell Douglas analysis"� McDonnell Douglas Analytical Model.  In most cases there is no direct evidence of discriminatory intent so the Supreme Court devised an analysis in �tc "McDonnell " \f K �McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973)McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).  Traditionally, there are three steps in the McDonnell Douglas analysis, but developments in the law have essentially added a fourth.



				1.	Complainant establishes a prima facie case.



				2.	Employer offers a legitimate nondiscriminatory reason for its actions.



				3.	Complainant attempts to prove managements reasons are just a pretext for discrimination.



				4.	As a fourth step, the employer should add:  Even if there was discrimination, we would have taken the same action absent discrimination.



a.	�xe "Disparate treatment:Prima facie case"� McDonnell Douglas Step 1.  Complainant's prima facie case:



(1)	Belongs to a protected class under Title VII.



(2)	Applied for and was qualified for a job for which the employer was seeking applicants.



(3)	Not selected.



(4)	Similarly�qualified applicants still sought.  A widely used alternative to the fourth element of the prima facie case is, the individual selected is not of the same sex or group as the complainant. �tc "Bundy  " \f K �Bundy v. Jackson, 641 F.2d 934 (D.C. Cir. 1981) Bundy v. Jackson, 641 F.2d 934 (D.C. Cir. 1981).  



b.	�xe "Defenses:Legitimate nondiscriminatory reason"� McDonnell Douglas Step 2.  Employer's Legitimate Non-Discriminatory Reason:  Once a prima facie case is established, the employer must articulate a legitimate, non�discriminatory reason(s) for the employment decision challenged.  McDonnell�tc "McDonnell " \f K � Douglas, 411 U.S. at 802; Furnco�tc "Furnco " \f K � Const. Co. v. Waters, 438 U.S. 567 (1978).



(1)	Burden is one of "production" and not "persuasion."  Ultimate burden of "persuasion" or "proof" always remains with complainant.  �tc "Burdine " \f K �Texas Dept of Community Affairs v. Burdine, 450 U.S. 248 (1981)Texas Dept of Community Affairs v. Burdine, 450 U.S. 248 (1981); �tc "Aikens " \f K �USPS Board of Governors v. Aikens, 460 U.S. 711 (1983)USPS Board of Governors v. Aikens, 460 U.S. 711 (1983).



(2)	No requirement to prove absence of a discriminatory motive.  �tc "Keene  " \f K �Keene State v. Sweeney, 439 U.S. 24 (1978)Keene State v. Sweeney, 439 U.S. 24 (1978).



(3)	As a matter of practice employer should present evidence as though it was the employer's burden to prove that the "legitimate reason" existed in fact and that it was the real reason for the employment decision.



		(4)	The Supreme Court has warned judges, "Courts are generally less competent than employers to restructure business practices unless mandated to do so by Congress they should not attempt it."  Furnco Construction Corp. v.�tc "Furnco " \f K � Waters, 438 U.S. 567, 578 (1978).  "We do not sit to revise employment decisions taken hastily or for insufficient reasons, only those taken for illegal ones."  �tc "McPherson " \f K �McPherson v. Dept. of Water Resources, 734 F.2d 1103, 35 F.E.P. 213 (5th Cir. 1984)MacPherson v. Dept. of Water Resources, 734 F.2d 1103, 35 F.E.P. 213, 214 (5th Cir. 1984).



		(5)	"We must also bear in mind that it is not unlawful under Title VII to favor someone who the employer believes will perform the job better, so long as the employer was not motivated by a prohibited criterion.  �tc "Holder v. City of Raleigh " \f K �Holder v. City of Raleigh, 867 F.2d 823 (4th Cir. 1989)Holder v. City of Raleigh, 867 F.2d 823, 825 (4th Cir. 1989); �tc "Benzies " \f K �Benzies v. Illinois Dept. of Mental Health and Developmental Disabilities, 810 F.2d 146 (7th Cir. 1987)Benzies v. Illinois Dept. of Mental Health and Developmental Disabilities, 810 F.2d 146, 148 (7th Cir. 1987).  It is also worth mentioning ... that employers have broad discretion to set policies and carry out personnel decisions, and should not be second-guessed by the reviewing authority, absent evidence of unlawful motivation.  Burdine�tc "Burdine " \f K �, supra.  Moreover, a trier of fact cannot find that an employer discriminated against an employee merely because the [complainant], or an adjudicator, would have preferred that the employer conduct its business differently.  Furnco Construction�tc "Furnco " \f K � Corp. v. Waters, 438 U.S. 567, 580 (1978).  In a discrimination claim it is the employer's motivation and intent which is at issue, not his business judgment."  

�tc "Mulder " \f K �Mulder v. Dalton, Secretary of the Navy, 01932026 (EEOC/OFO 1993)Mulder v. Dalton, Secretary of the Navy, 01932026, at 4-5 (EEOC/OFO 1993), citing, �tc "Wrenn " \f K �Wrenn v. Gould, 808 F.2d 493 (6th Cir. 1987)Wrenn v. Gould, 808 F.2d 493, 502 (6th Cir. 1987).



"Title VII does not empower the Court to prevent employers from preferring one employee other the other on the basis of personal qualities and characteristics, nor does it prevent employers from exercising managerial prerogatives.  Title VII does require a complaining party to prove by a preponderance of the evidence that the employer acted with a discriminatory motive."  �tc "Radon " \f K �Radon v. Smith, Chairman EEOC, 34 FEP 404 (S.D. Tx. 1984)Radon v. Smith, Chairman EEOC, 34 F.E.P. 404 (S.D. Tx. 1984) (Houston district office).



(6)	No discrimination if management acted on reasonable belief, even if belief wrong.  �tc "Dickerson v. Metro " \f K �Dickerson v. Metro Dade County, 27 FEP 41, 659 F.2d 574 (5th Cir. 1981)Dickerson v. Metro Dade County, 27 F.E.P. 41, 46-47, 659 F.2d 574 (5th Cir. 1981); �tc "Grimes v. District " \f K �Grimes v. District of Columbia, 42 FEP 1480 (D.D.C. 1986)Grimes v. District of Columbia, 42 F.E.P. 1480, 1484 (D.D.C. 1986); �tc "Dabrowski " \f K �Dabrowski v. Warner-Lambert Co., 43 FEP 906 (6th Cir. 1987)Dabrowski v. Warner-Lambert Co., 43 F.E.P. 906, 908 (6th Cir. 1987) (qualifications of selectee).  However, that the city had to fire its first two selectees, weakens the city's argument that it had been selecting the best candidate.  �tc "Walters v. Atlanta " \f K �Walters v. City of Atlanta, 803 F.2d 1135 (11th Cir. 1986)Walters v. City of Atlanta, 803 F.2d 1135 (11th Cir. 1986).



(7)	If manager doesn't know the race, sex etc of the complaining employee, there is no discrimination.  This is the "pure heart, empty head defense."  �tc "Blazquez " \f K �Blazquez v. City of Chicago, 43 FEP 1136 (N.D. Ill. 1987)Blazquez v. City of Chicago, 43 F.E.P. 1136, 1137 (N.D. Ill. 1987); MacPherson�tc "McPherson " \f K � v. Texas Dept. Water Resources, 734 F.2d 1103, 35 F.E.P. 213 (5th Cir. 1984); �tc "Blackwell v. Treasury f2d " \f K �Blackwell v. Dept. of Treasury, 830 F.2d 1183, 44 F.E.P. 1856 (D.C. Cir. 1987)Blackwell v. Dept. of Treasury, 830 F.2d 1183, 1184, 44 F.E.P. 1856 (D.C. Cir. 1987) (concurring opinion).



(8)	Complainant appropriately received more attention because she was the "squeaky wheel."  �tc "Sobel " \f K �Sobel v. Yeshiva Univ., 43 FEP 609 (S.D.N.Y. 1987)Sobel v. Yeshiva Univ., 43 F.E.P. 609, 612 (S.D.N.Y. 1987). 



(9)	�xe "Subjectivity"� Subjective Reasons.  Subjective reasons for management's decisions do not violate Title VII.  McDon�tc "McDonnell " \f K �nell Douglas Corp. v. Green, 411 U.S. at 803-04.  However, the legitimacy of the employer's articulated reason will be closely scrutinized when the decision is based on subjective criteria or standards.  �tc "Rowe  " \f K �Rowe v. General Mortors Corp., 457 F.2d 348 (5th Cir. 1972)Rowe v. General Motors Corp., 457 F.2d 348 (5th Cir. 1972); �tc "Grano  " \f K �Grano v. Dept of Dev., City of Columbus, 699 F.2d 836 (6th Cir. 1983)Grano v. Dept of Dev., City of Columbus, 699 F.2d 836 (6th Cir. 1983); �tc "Sanchez  " \f K �Sanchez v. Marsh, 733 F.2d 78 (10th Cir.), 469 U.S. 1115 (1984)Sanchez v. Marsh, 733 F.2d 78 (10th Cir.), cert. denied, 469 U.S. 1115 (1984); �tc "Martinez  " \f K �Martinez v. El Paso County, 710 F.2d 1102  (5th Cir. 1983)Martinez v. El Paso County, 710 F.2d 1102, 1104 n.2 (5th Cir. 1983); �tc "Curry  " \f K �Curry v. Okla G&E Co., 730 F.2d 598 (10th Cir. 1984)Curry v. Okla G&E Co., 730 F.2d 598 (10th Cir. 1984).  But, subjective decisions can be protected when made under a scheme which contains some of the following safeguards which make the decision less subject to discriminatory manipulation.  



(a)	The evaluation standards are determined based on a job analysis



(b)	There are specific guidelines for the decision.



(c)	The decision is based on observable behavior as opposed to impressions.



(d)	The evaluated employee has had access to programs or positions to provide her with the experience necessary to meet the evaluation criteria.



(e)	Different evaluation factors are assigned different weight according to the importance of different facets of the job.



(f)	The employee has an opportunity to review the evaluation and submit a rebuttal.



(g)	The evaluation is completed based on firsthand knowledge and observation.



(h)	Rater is thoroughly familiar with the job requirements.



(i)	The evaluation criteria are fixed and call for discrete judgment.



(j)	The evaluation embraces the collective subjective judgment of more than one person.



(k)	There is an appeal or review procedure, preferably one with minority membership.



�tc "Schlie " \f D �Schlei and Grossman, Employment Discrimination Law, 2d. (1983)Schlei and Grossman, Employment Discrimination Law, 2d. 202�08 (1983); �tc "Maddox  " \f K �Maddox v. Claytor, 764 F.2d 1539 (11th Cir. 1985)Maddox v. Claytor, 764 F.2d 1539 (11th Cir. 1985).  Use of a panel in a civil service promotion "invariably admits of subjectivity" but independence of panel, and the substantial objectivity used mitigates concerns it was "unduly or unfairly subjective."  �tc "Judge v. Marsh " \f K �Judge v. Marsh, 42 FEP 1003 (5th Cir. 1986)Judge v. Marsh, 42 F.E.P. 1003, 1011 n.12 (5th Cir. 1986).  Judgment and personality can be valid legitimate and nondiscriminatory criteria for selection for high level positions (GS-15).  �tc "Lyons " \f K �Lyons v. Boorstin, 44 FEP 1006 (D.D.C. 1986)Lyons v. Boorstin, 44 F.E.P. 1006, 10113 (D.D.C. 1986), citing �tc "Connor v. Fort " \f K �Connor v. Fort Gordon Bus Co., 761 F.2d 1495, 37 FEP 1547 (11th Cir. 1985)Connor v. Fort Gordon Bus Co., 761 F.2d 1495, 1499-1500, 37 F.E.P. 1547 (11th Cir. 1985).



(10)	Use of sound business judgment cannot be rendered illegal by labeling it subjective.  �tc "Casillas " \f K �Casillas v. Navy, 34 FEP 1493 (9th Cir. 1984)Casillas v. Navy, 34 F.E.P. 1493 (9th Cir. 1984).



c.	McDonnell Douglas Step 3.  Pretext.�xe "Pretext"�   Once the employer has established the legitimate nondiscriminatory reason for the action taken, the third step in the McDonnell�tc "McDonnell " \f K � Douglas analysis is complainant's opportunity to show that the employer's proffered reason(s) were, in fact, merely a pretext for discrimination.



(1)	As a practical matter, the great majority of cases will be won or lost at this stage.



(2)	At this point, complainant's burden of showing pretext merges with the ultimate burden of showing intentional discrimination.  McDonnell�tc "McDonnell " \f K � Douglas, at 805.



(3) 	Complainant may prove pretext either directly by persuading the trier of fact that a discriminatory motive more likely motivated the employer, or indirectly, by showing employer's proffered explanation is unworthy of belief and were given as a pretext for discrimination.  



(4)	Complainant does not automatically win simply by showing the reasons articulated by management are false.  "[A] reason cannot be proved to be 'a pretext for discrimination' unless it is shown both that the reason was false, and that discrimination was the real reason."  �tc "St. Mary's  " \f K �St. Mary's Honor Center v. Hicks, 113 S.Ct. 2742 (1993)St. Mary's Honor Center v. Hicks, 113 S.Ct. 2742, 125 L.Ed.2d 404 (1993).  "It is not enough ... to disbelieve the employer; the factfinder must believe the plaintiff's explanation of intentional discrimination." Id.  However, the "factfinder's disbelief of the reasons put forward by the defendant (particularly if disbelief is accompanied by a suspicion of mendacity) may, together with the elements of the prima facie case, suffice to show intentional discrimination."  Id.



(5)	Merely casting doubt on management's explanations does not establish pretext.  �tc "Jones v. Dalton  " \f K �Jones v. Dalton, Secretary of the Navy, 01941952 (EEOC/OFO 1994)Jones v. Dalton, Secretary of the Navy, 01941952, at 6 (EEOC/OFO 1994), citing, �tc "Vathally " \f K �White v Vathally, 34 FEP 1130 (1st Cir. 1984)White v Vathally, 732 F.2d 1037, 1042-43, 34 F.E.P. 1130 (1st Cir. 1984).



(6)	"Mere subjective beliefs by the plaintiff -- without the backing of hard evidence -- cannot prove that an action was inspired by improper motivation."  �tc "Pilditch " \f K �Pilditch v. Bd. of Education, City of Chicago, 3 F.3d 113 (7th Cir. 1993)Pilditch v. Bd. of Education, City of Chicago, 3 F.3d 113, 119 (7th Cir. 1993).



(7) 	Three categories of evidence that can be used by complainant to show pretext:



(a) 	Comparative evidence (the key to winning or losing the case).



(i)	Complainant offers a comparison of treatment between protected group members and members of the majority group.



(ii)	Employer contends comparisons are inappropriate or offers examples of other members of the majority group who were treated similarly to complainant.�xe "Similarly Situated:Pretext"� 



(iii)	See McDonnell�tc "McDonnell " \f K � Douglas, 411 U.S. at 804; �tc "Samsonite " \f K �EEOC v. Samsonite, 723 F.2d 748  (10th Cir. 1983)EEOC v. Samsonite, 723 F.2d 748, 33 F.E.P. 377 (10th Cir. 1983); �tc "Aikens  " \f K �Aikens v. Bolger, 33 FEP Cases 1697 (D.D.C. 1984) on remand from, 460 U.S. 711 (1983)Aikens v. Bolger, 33 F.E.P. 1697 (D.D.C. 1984) on remand from, 460 U.S. 711 (1983); �tc "Beegs " \f K �Minority Employees at NASA v. Beegs, 723 F.2d 958 (D.C. Cir. 1983)Minority Employees at NASA v. Beegs, 723 F.2d 958 (D.C. Cir. 1983); Mar�tc "Martinez  " \f K �tinez v. El Paso County, 710 F.2d 1102, 32 F.E.P. 747 (5th Cir. 1983); �tc "Whatley  " \f K �Whatley v. Skaggs Cos. Inc., 707 F.2d 1129 (10th Cir.)Whatley v. Skaggs Cos. Inc., 707 F.2d 1129 (10th Cir.), cert. denied, 464 U.S. 938 (1983); �tc "Huges  " \f K �Huges v. C&P Tel.Co., 583 F.Supp. 66 (D.D.C. 1983  U.S. 938  (1983)Hughes v. C&P Tel.Co., 583 F.Supp. 66 (D.D.C. 1983).



(b) 	�xe "Disparate Treatment:Statistics"� Statistical evidence (infrequently used in individual cases).

 (i)	Insufficient alone, in most cases, to establish a prima face case of disparate treatment.  "While evidence of a dearth of black employees in the pertinent shops is relevant, we find that it is insufficient, without more, to compel a finding of discrimination on the facts presented herein."  �tc "Harris v. Dalton " \f K �Harris v. Dalton, Secretary of the Navy, 05930920 (EEOC 1994)Harris v. Dalton, Secretary of the Navy, 05930920, at 5 (EEOC 1994).



(ii)	But statistics may offer some help in evaluating the employer's overall employment policies and practices vis�a�vis the issue of intent.   McDonnell�tc "McDonnell " \f K � Douglas, 411 U.S. at 805 & n.19; �tc "Harris  " \f K �Harris v. Birmingham Board of Educ., 712 F.2d 1377 (11th Cir. 1983)Harris v. Birmingham Board of Educ., 712 F.2d 1377 (11th Cir. 1983); �tc "Hooker  " \f K �Hooker v. Tufts Univ., 581 F.Supp. 98 (D. Mass. 1983)Hooker v. Tufts Univ., 581 F.Supp. 98 (D. Mass. 1983).



(c)	Plaintiff may also introduce facts as to the employer's general policy and practice with respect to minority employment. �tc "McCluney  " \f K �McCluney v. Jos. Schlitz Co., 728 F.2d 924 (7th Cir. 1984) McCluney v. Jos. Schlitz Co., 728 F.2d 924 (7th Cir. 1984).



(d)	Employer may offer countervailing evidence that no discriminatory intent existed.  There is a general tendency to view the pretext stage as one for plaintiffs to offer evidence.  However, the employer should also introduce any evidence tending to show no discrimination occurred.



(7)	Discussions with a lawyer that discharge of a minority employee could prompt an allegation of discrimination does not evidence a discriminatory intent.  �tc "Otey " \f K �Otey v. Delta Airlines, 36 F.E.P. 1749 (S.D. Fla. 1985)Otey v. Delta Airlines, 36 F.E.P. 1749 (S.D. Fla. 1985).



(8)	Failure to Follow Regulations - does not establish discrimination where supervisor did not go by the book with other employees.  �tc "Gilbert v. W. Ga. " \f K �Gilbert v. W. Ga. Medical Center Auth., 39 FEP 1372 (N.D. Ga. 1985)Gilbert v. W. Ga. Medical Center Auth., 39 F.E.P. 1372, 1376 (N.D. Ga. 1985).  That management acted in a "bureaucratically haphazard" manner does not establish pretext.  �tc "Lerma v. Bolger " \f K �Lerma v. Bolger, 29 FEP 1828 (5th Cir. 1982)Lerma v. Bolger, 29 F.E.P. 1828 (5th Cir. 1982).  



d.	4th Step Added to McDonnell Douglas.  As a final step, the management representative should establish that even if there was discrimination, management would have taken the same action any way.  See discussion on Mixed Motive at page .  



e.	Note that the McDonnell�tc "McDonnell " \f K � Douglas-Burdine�tc "Burdine " \f K � method is a model of analysis, it does not describe how evidence is to be received in a hearing or at trial.  That is, plaintiff does not put on evidence of a prima facie case, then the employer responds with the legitimate non discriminatory reason, with the parties then presenting evidence for and against pretext.  Rather, plaintiff puts their case on first and the defense responds with parties having the option to put on rebuttal evidence.  �tc "Alires " \f K �Alires v. Amoco, 38 FEP 1731 (10th Cir. 1985)Alires v. Amoco, 38 F.E.P. 1731 (10th Cir. 1985); �tc "Coates v. Johnson " \f K �Coates v. Johnson & Johnson, 37 FEP 467 (7th Cir. 1985)Coates v. Johnson & Johnson, 37 F.E.P. 467, 472 n.5 (7th Cir. 1985); �tc "Capaci " \f K �Capaci v. Katz & Besthoff Inc., 711 F.2d 647, 32 FEP 961 (5th Cir. 1984), cert. denied, 466 U.S. 927 (1984)Capaci v. Katz & Besthoff Inc., 711 F.2d 647, 653, 32 F.E.P. 961 (5th Cir. 1984), cert. denied, 466 U.S. 927 (1984).



5.  Disparate Treatment Class Actions.�xe "Disparate treatment:Class action"� 



a.	Although disparate treatment arises most frequently in individual cases, class actions under Rule 23, FRCP, may also proceed under a disparate treatment theory.



b.	A disparate treatment class action is known as a "Pattern and Practice" case.  Complainant combines a claim of individual disparate treatment with a claim that the employer's treatment of the complainant is part of a pattern and practice of general discriminatory treatment toward members of the complainant's protected class.  �tc "Hazelwood " \f K �Hazelwood School District v. U.S., 433 U.S. 299 (l977)Hazelwood School District v. U.S., 433 U.S. 299 (1977); Tea�tc "Teamsters  " \f K �msters v. U.S., 431 U.S. at 335.



(1)	The term "pattern or practice" originated in § 707(a) of Title VII, 42 U.S.C. 2000e-6(a), which authorized the Attorney General to file suit in discrimination cases.  However, "it is plain that the elements of a prima facie pattern or practice case are the same in a private class action."  �tc "Cooper v. " \f K �Cooper v. Fed. Res. Bank of Richmond, 467 U.S. 867 (l984)Cooper v. Fed. Res. Bank of Richmond, 467 U.S. 867, 876 n.9 (1984).



c.	Complainant's burden: show by a preponderance of evidence that:



(l)	a pattern or practice (P & P) of disparate treatment exists, and



(2)	that P & P of different treatment is the employer's regular and standard operating procedure.  �tc "Cooper v. " \f K �Cooper v. Fed. Res. Bank of Richmond, 467 U.S. 867 (1984).



d.	Plaintiff's Method of Proof.



(1)	�xe "Disparate Treatment:Statistics"� Statistical evidence to create an inference of class-wide discrimination.  �tc "Segar  " \f K �Segar v. Smith, 738 F.2d l249 (D.C. Cir. l984)Segar v. Smith, 738 F.2d 1249 (D.C. Cir. 1984), cert. denied, 471 U.S. 1115 (1985).



				(2)	Evidence of individual instances of discriminatory 				   treatment by class plaintiffs (not required to show each member of the class is a victim of the employer's discriminatory policy in order to  establish the employee's P & P with regard to the class).  This is referred to as the anecdotal case.  "The individuals who testified about their personal experiences with the company brought the cold numbers convincingly to life."  Te�tc "Teamsters  " \f K �amsters, 431 U.S. at 339.



(a)	Anecdotal evidence of a few instances of individual discrimination alone is insufficient to establish a P&P of discrimination.  "[A] piece of fruit may well be bruised without being rotten to the core."  �tc "Cooper v. " \f K �Cooper v. Fed. Res. Bank of Richmond, 467 U.S. at  880.  

  

e.	Defense Case.  Employer generally responds with evidence that plaintiff did not establish a prima facie case.  Does this by:



(1)	Rebutting plaintiff's statistics:



(a)	flawed,



(b)	disparities are not statistically significant, and/or



(c)	employer presents statistics which are more appropriate.



(2)	Rebutting individual instances of discrimination.



g.	Remedy.  If P & P discrimination is found, each class member not required to prove intent at remedy stage of trial; rather, employer must present proof to overcome inference of discrimination against each plaintiff.  �tc "McKenzie  " \f K �McKenzie v. Sawyer, 684 F.2d 62 (D.C. Cir. l982)McKenzie v. Sawyer, 684 F.2d 62 (D.C. Cir. 1982).



6.	�xe "Disparate Treatment:Direct evidence analysis"� �xe "Direct evidence analysis"� "Direct Evidence" Model.  Where direct evidence of discriminatory intent is presented, the McDonnell Douglas analysis is not used.  �tc "Bell  " \f K �Bell v. Birmingham Linen Service, 715 F.2d 1552  (11th Cir. 1983)Bell v. Birmingham Linen Service, 715 F.2d 1552, 32 F.E.P. 1673 (11th Cir. 1983), but see, 42 U.S.C. 2000e-2(m) (see discussion of mixed motive below).�xe "Mixed motive"�   In direct evidence cases, the employer's options are:



a.	Disprove complainant's direct evidence.



b.	Mixed motive defense - show the same result would have occurred absent discrimination.  See mixed motive discussion below.



c.	Or, if applicable, show that consideration of race or sex etc., was done pursuant to an affirmative action plan.  See discussion at page .



	7.	Mixed Motive Cases.�xe "Direct evidence analysis"� 



	a.	Defined.  Mixed motive cases refer to those instances where the evidence shows that the responsible management official had both legitimate and discriminatory reasons for the action taken.  For example, the selecting official promoted a man because of the candidate's outstanding qualifications and because he believed women (i.e., the complainant) should stay at home.



			b.	The issues are:  whether a mixed motive decision, in and of itself, constitutes discrimination in violation of the law; or, whether a violation only occurs if the discrimination was the deciding factor; which party has the burden of proof; and, what are the available remedies.



				Short Answer:  The situation is confused as a result of a Supreme Court decision in Price Waterhouse�tc "Waterhouse " \f K �, holding that there is no violation if the employer can prove it would have taken the same action absent discrimination, and the subsequent Civil Rights Act of 1991 which sought to undo that decision.  The Act provides that if the employer can prove it would have taken the same action absent discrimination, a violation of the law exists, but the remedies available are substantially reduced.  However, the language used in the Act to change Price Waterhouse�tc "Waterhouse " \f K �, does not appear to cover all causes of action.  



�xe "Age Discrimination:Mixed Motive"� �xe "Civil Rights Act of '91:Mixed Motive"� We believe that the mixed motive provisions of the Civil Rights Act of 1991 definitely apply to race, color, religion, sex and national origin discrimination and probably applies to discrimination against individuals with disabilities.  However, since the passage of  the CRA 1991, the Supreme Court has announced a "determinative influence" test for age discrimination cases. �tc "Hazen  " \f K �Hazen Paper Co. v. Biggins, 113 S.Ct. 1701 (1991) Hazen Paper Co. v. Biggins, 113 S.Ct. 1701, 123 L.Ed. 2d 338, 347 (1991). And, we believe that the "but for" test continues to apply to retaliation cases.



	c.	The Supreme Court first dealt with the issue of causation in cases raising constitutional claims.  See �tc "Mt. Healthy City  " \f K �Mt. Healthy City School District Bd of Education v. Doyle, 429 U.S. 274 (1977)Mt. Healthy City School District Bd of Education v. Doyle, 429 U.S. 274 (1977); Village of Arli�tc "Arlington  " \f K �ngton Heights v. Metro. Housing Develop. Corp., 429 U.S. 252 (1977).



	(1)	Under these decisions a defendant who is found to have been motivated by an unlawful consideration may escape liability if he can establish that he would have arrived at the same decision absent the unlawful consideration.



	(2)	This "same decision" test is identical to the "but for" test.



	d.	All of the Circuit Courts that considered the issue approved the use of the "same decision" test in Title VII mixed motive cases.  However, they have disagreed on:



	(1)	Whether to apply it at the liability or remedy stage.



	(2)	Whether to place the burden of proof on the plaintiff or the defendant.



	(3)	Whether the employer's burden is "preponderance of the evidence" or "clear and convincing evidence."



	e.	The Supreme Court addressed these questions in a Title VII sex discrimination case, �tc "Waterhouse " \f K �Price Waterhouse v. Hopkins, 490 U.S. 228 (1989), a plurality decision.



	(1)	Suit challenged an accounting firm's failure to promote a female employee to partner.



	(2)	By a 6 � 3 vote, the Court held that if an employee establishes that a discriminatory element was sufficiently involved in an employment decision, the employer will be found liable under Title VII unless it proves by a preponderance of the evidence that it would have made the same decision even if it had not taken that element into account.  Price Waterhouse; �tc "Fields v. Clark " \f K �Fields v. Clark Univ., 43 FEP 1247 (1st Cir. 1987)Fields v. Clark Univ., 43 F.E.P. 1247 (1st Cir. 1987).



(3)	Typically, the EEOC held that once a mixed motive had been proven in order for the employer to prevail it had to establish the same action would have been taken by clear and convincing evidence citing �tc "Day v. Matthews " \f K �Day v. Matthews, 530 F.2d 1083 (D.C. Cir. 1976)Day v. Matthews, 530 F.2d 1083 (D.C. Cir. 1976).  This standard has been adopted in its regulations.  29 C.F.R. 1614.501 (previously at 29 C.F.R. 1613.271).  However, after Price�tc "Waterhouse " \f K � Waterhouse, the Commission acknowledged that the proper burden of proof on the employer was a preponderance of evidence.  �tc "Merriman v. Garrett " \f K �Merriman v. Garrett, Secretary of the Navy, 05901176 (EEOC 1991)Merriman v. Garrett, Secretary of the Navy, 05901176, at 5 (EEOC 1991) (pre-Civil Rights Act of 1991), citing, Price Wat�tc "Waterhouse " \f K �erhouse.  However, OFO has continued to require clear and convincing evidence.  �tc "Pruszinski " \f K �Pruszinski v. O'Keefe, Acting Secretary of the Navy, 01920430 (EEOC/OFO 1992)Pruszinski v. O'Keefe, Acting Secretary of the Navy, 01920430, at 8 (EEOC/OFO 1992), citing, Day�tc "Day v. Matthews " \f K � v. Matthews.  Neither has the Commission acted to change its regulations.



	f.	Mixed Motive�xe "Age Discrimination:Mixed Motive"�  Cases for Race, Color, Religion, Sex, National Origin, or Disability - The Civil Rights Act of 1991, § 107.



	(1)	Section 107, CRA '91 adds § 703(m) to the Civil Rights Act of 1964 (42 U.S.C. 2000e�2(m)) which provides that an unlawful employment practice occurs when the complaining party demonstrates that race, color, religion, sex or national origin was a "motivating factor" in the employment practice even though other factors also motivated the practice.  



(2)	Remedy Provisions.  Section 107 also amends the Title VII remedy provisions, 42 U.S.C. 2000e-5(g)(2)(B), which provides that if the employer can demonstrate it would have reached the same decision absent the impermissible motivating factor, the court can grant declaratory or injunctive relief, attorney's fees and costs, but may not award punitive and compensatory damages, or force the employer to reinstate, promote or hire the employee.



				(3)	We believe the mixed motive�xe "Age Discrimination:Disparate Impact"�  provision also applies to disability�xe "Disability discrimination:Mixed motive"�  cases by operation of the Rehabilitation Act, which provides that the "remedies, procedures, and rights set forth in ... the Civil Rights Act of 1964 ... including the application of §§ 706(f) through 706(k) (42 U.S.C. 2000e-5(f) through (k)), shall be available ... ."  29 U.S.C. 794a(a)(1).  Thus, the mixed motive remedy provision in § 706(g) applies, which in turn references the new mixed motive provisions.

	(4)	It is not certain what burden of proof is on the employer to establish it would have taken the same action absent discrimination.  The CRA of 1991 does not specify preponderance or clear and convincing evidence as the standard.  A good argument exists that the burden of proof should be preponderance of the evidence.  Otherwise the word "demonstrate" would mean a preponderance of evidence in other sections of the Act but clear and convincing in 42 U.S.C. 2000e-5(g)(2)(B).  Also, Congress knows how to specify "clear and convincing evidence" when it wants to, compare 5 U.S.C. 1214(b)(4)(B) regarding the burden of proof on management on whistleblowing retaliation cases.



g.	Mixed Motive Cases for Age Discrimination.�xe "Civil Rights Act of '91:Mixed Motive"� �xe "Mixed motive:Age discrimination"�   In order to prove a violation of ADEA, plaintiff must establish that consideration of age "played a role in that process and had a determinative influence on the outcome."  Ha�tc "Hazen  " \f K �zen Paper Co. v. Biggins, 113 S.Ct. 1701, 123 L.Ed. 2d 338, 347 (1991).  This is similar to the "but for" requirement in Pri�tc "Waterhouse " \f K �ce Waterhouse v. Hopkins, 490 U.S. 228 (1989), which Congress negated for Title VII cases in the Civil Rights Act of 1991.  



(1)	Unlike the Rehabilitation Act of 1973, the ADEA does not contain a similar statutory "cross walk" to the substantive or remedial provisions of Title VII.  Accordingly, since by its own terms, § 107 of the Civil Rights Act of 1991 does not apply to age discrimination, and there is no statutory link to the new provisions from the ADEA, the mixed case provisions of the CRA '91 do not apply to age cases.  That is, if the employer can show that it would have taken the same decision absent age discrimination, there is no ADEA violation.



			h.	Mixed Motive Retaliation Cases.�xe "Mixed motive:Retaliation"�   Subsequent to the Mount Healthy�tc "Mt. Healthy City  " \f K � decision, courts and the EEOC generally applied the "but for" test to retaliation claims. �tc "McMillan  " \f K �McMillan v. Rust College, 710 F.2d 1112 (5th Cir. 1983) McMillan v. Rust College, 710 F.2d 1112 (5th Cir. 1983); �tc "Kauffman " \f K �Kauffman v. Sidereal Corp., 695 F.2d 343 (9th Cir. 1982)Kauffman v. Sidereal Corp., 695 F.2d 343, 345 (9th Cir. 1982); �tc "Ross  " \f K �Ross v. Communications Satellite Corp., 795 F.2d 355 (4th Cir. 1985)Ross v. Communications 

�Satellite Corp., 795 F.2d 355 (4th Cir. 1985); �tc "Robinson  " \f K �Robinson v. Monsanto Co., 758 F.2d 331 (8th Cir. 1985)Robinson v. Monsanto Co., 758 F.2d 331 (8th Cir. 1985); �tc "Batts  " \f K �Batts v. NLT Corp., 844 F.2d 331 (6th Cir. 1988)Batts v. NLT Corp., 844 F.2d 331 (6th Cir. 1988).  That is, no violation of the law occurs unless plaintiff can prove that "but for" the retaliation, the adverse employment action would not have occurred.



	(1)	Why The Civil Rights Act of 1991 Might Not Apply.



(a)	The language of § 107 of the 1991 Act does not include retaliation.  See discussion at page .  

(b)	Retaliation is prohibited by its own section of Title VII, § 704(a) (2000e-3(a)), and has its own remedial provision in § 706(g)(2)(A) (2000e-5(g)(2)(A)), neither of which address mixed motive.



				(2)	What Standard Does Apply?



(a)	Continued Use of the But For Test?  



(b)	Price Waterhouse�tc "Waterhouse " \f K �?  �tc "Thompson  " \f K �Thompson v. Air Force, 01900934 (EEOC/OFO 1990)Used by EEOC in Thompson v. Air Force, 01900934 (EEOC/OFO 1990) (decided before the Civil Rights Act of 1991 became law).





B.	Disparate Impact�tc "B.Disparate Impact " \l 2�.�xe "Disparate impact"� 



1.	A disparate impact case is one in which discrimination is alleged to have resulted by operation of facially neutral employment practices or policies.  Plaintiff alleges that a facially neutral test or employment criterion disproportionately disqualifies members of a protected class from employment or promotion and is not justified by a business necessity.  �tc "Griggs " \f K �Griggs v. Duke Power Co., 401 U.S. 424 (1971)Griggs v. Duke Power Co., 401 U.S. 424 (1971); �tc "Moody " \f K �Albemarle Paper Co. v. Moody, 422 U.S. 405, 425-26 (1975)Albemarle Paper Co. v. Moody, 422 U.S. 405, 425-26 (1975); 42 U.S.C. 2000e-2(k).  At issue is not the conduct or motivation of the employer, but rather the system in which employment decisions are made.



2.	Proof of discriminatory motive not required.  Team�tc "Teamsters  " \f K �sters, 431 U.S. at 335 & n.14; Albemarle, at 425�26.  However, discriminatory intent is relevant in disparate impact challenges to subjective employment practices.



3.	Most frequently used in class actions involving:



a.	Scored �xe "Disparate Impact:Tests"� tests for employment or promotion. �tc "Moody " \f K �Albemarle.



b.	Non�scored objective criteria for employment, promotion, transfer or discharge.  Griggs�tc "Griggs " \f K �.



(1)	Educational requirements.



(2)	Experience requirements.



(3)	Performance or licensure requirements.



(4)	Arrest or conviction record.



c.	Subjective criteria.  �tc "Watson " \f K �Watson v. Fort Worth Bank & Trust Co., 487 U.S. 977 (1988)Watson v. Fort Worth Bank & Trust Co., 487 U.S. 977 (1988); Wards�tc "Wards " \f K � Cove Packing Co. Inc, v. Atonio, 490 U.S. 642, 109 S.Ct. 2115 (1989).



(1)	Appraisals.



(2)	Promotions (interviewing, ranking, selecting).



4.	Since focus is consequences of selection criteria or other employment practice, statistical evidence is paramount.



5.	�xe "Disparate impact:Burden of proof"� Order and Allocation of Proof.  As with mixed motive cases, the law of disparate impact has been complicated by the passage of the Civil Rights Act of 1991.  Once again there is a possible split between disparate impact as described in the case law and as described in the Civil Rights Act of 1991.  There is no question but that the CRA of '91 applies to Title VII, and probably apply�xe "Disability discrimination:Disparate impact"�  to the Rehabilitation Act of 1973, while disparate impact allegations under the ADEA, if it applies at all, would be analyzed under case law.



a.	Griggs�tc "Griggs " \f K �:  Original Order & Allocation of Proof.  The Supreme Court developed the disparate impact theory of discrimination in two cases, reading between the lines of § 703(a)(2) (42 U.S.C. 2000e-2(a)(2)).  Grig�tc "Griggs " \f K �gs v. Duke Power Co., 401 U.S. 424, 426 n.1 (1971); Albemarle�tc "Moody " \f K � Paper Co. v. Moody, 422 U.S. 405 (1975).



(1)	Plaintiffs had the burden of proving a prima facie case that a management practice was causing a disparate impact.



(2)	�xe "Disparate impact:Business necessity"� Once a prima facie case was established the burden of proof then shifted to the employer to show that the "requirement has a manifest relationship to the employment in question" and/or, is "job related."  Albe�tc "Moody " \f K �marle, at 425.  This step is often referred to as "business necessity."  The actual language subsequently used by the Supreme Court to described this step varied considerably.  In some cases the terminology used implied the company must fail without the requirement, in other decisions, the language suggested, the employer need only show a rational relationship to the job in question.



(3)	If the employer established a manifest relationship or business necessity, "it remains open to the complaining party to show that other tests or selection devices, without a similarly undesirable racial effect, would also serve the employer's legitimate interests in efficient and trustworthy workmanship."  Albe�tc "Moody " \f K �marle, at 425.



b.	Wards�tc "Wards " \f K � Cove:  Changes By The Supreme Court.  Although the majority denied the law had ever been settled, the Court changed the allocation of the burden of proof on the employer in Wards�tc "Wards " \f K � Cove Packing Co. v. Atonio, 490 U.S. 642, 109 S.Ct. 2115 (1989).  In Wards Cove, the second step of the disparate impact analysis was changed to:



(2)	The employer carries the burden of producing evidence of a business justification�xe "Disparate impact:Business necessity"�  for using the challenged practice.  Wards �tc "Wards " \f K �Cove, at 2126.

The burden of proof remained at all times with the plaintiffs.  Wards Cove�tc "Wards " \f K �, at 2126.



The Court also emphasized that plaintiffs had to specify what employment practice was causing the disparate impact and produce evidence, usually in the form of statistics, to prove that practice�xe "Civil Rights Act of '91:Disparate Impact"�  was responsible for the disparate impact.  Plaintiffs could no longer prove a disparate impact by showing a bottom line imbalance in the work force.  Wards C�tc "Wards " \f K �ove, at 2124.



c.	�xe "Disparate impact:Civil Rights Act of '91"� The Congressional Response, § 105 of the Civil Rights Act of 1991 (42 U.S.C. 2000e�2(k)(1)).  Congress sought to negate Wards�tc "Wards " \f K � Cove in the Civil Rights Act of 1991, and amended Title VII to described two methods for proving a disparate impact case:



				First Method of Proving Disparate Impact



	(1)	STEP 1 � Plaintiff's Prima Facie Case: Plaintiff must show that a facially neutral test, job qualification, selection procedure, or other employment practice disproportionately impacts a protected group to which he or she belongs.



	(a)	May be proven by statistics alone.



					(b)	No need to prove intent.



(c)	May also present non�statistical anecdotal 	evidence to support claims (may be very 	important in cases where statistical sample 	and/or disparity is small or the statistical 	conclusions are in conflict).



				(i)	Testimony of individuals.



(ii)	Employer's history of 	discrimination, general reputation, 	number of complaints.



		(iii)	Presence or absence of recruiting efforts and affirmative action plans.

					(d)	Plaintiffs have the burden in their prima facie case to identify specific employment practices that result in discrimination.



					(i)	"except that if the complaining party can demonstrate to the court that the elements of [the employer's] decision�making process are not capable of separation for analysis, the decision�making process may be analyzed as one employment practice."  CRA 1991 § 105, codified at 42 U.S.C. 2000e�2(k)(1)(13)(i)).



				(ii)	The EEOC has also taken the position that the plaintiff need not identify the specific employment practice if the employer does not maintain sufficient records to allow a plaintiff, upon discovery, to pinpoint the offending practice.



			(e)	Additionally, plaintiffs' statistical evidence must also be specifically related to the alleged practices.  Wards Cove P�tc "Wards " \f K �acking Co. v. Atonio, 490 U.S. 642, 109 S.Ct. 2115 (1989); M�tc "Maddox  " \f K �addox v. Claytor, 764 F.2d 1539 (11th Cir 1985).



			(i)	Proper comparison is generally between racial composition of the jobs at issue and the racial composition of the qualified persons in the labor market.



			(f)	The employer may introduce evidence to dispute plaintiffs claim they established a prima facie case, and/or move to Step 2.



		(2)	�xe "Disparate Impact:Business necessity"� STEP 2 � If a prima facie case is established, the burden then shifts to the employer to demonstrate that the challenged practice is job related for the position in question and consistent with business necessity.  CRA 1991, § 105(a).  42 U.S.C. 2000e-2(k)(1)(A)(i).



				Second Method of Proving Disparate Impact Under the CRA '91



	(1)	Plaintiffs demonstrate that they offered an alternative employment practice and the employer refused to adopt it.



					(a)	Alternative practices offered by the plaintiff's must be "equally effective" as employer's current practices under Wards�tc "Wards " \f K � Cove.  The Court in Ward�tc "Wards " \f K �s Cove suggested plaintiff's burden in this respect is not a light one by observing, "Courts are generally less competent than employers to restructure business practices..., consequently the judiciary should proceed with care before mandating that an employer must adopt a plaintiff's alternate selection or hiring practices in response to a Title VII suit."  It is yet to be seen how this issue will be analyzed under CRA 91 § 105.



6.	Applicability of Wards�tc "Wards " \f K � Cove and Civil Rights Act of 1991.



			a.	Race, color, religion, sex and national origin.  By its own terms, the Civil Rights Act of 1991 disparate impact allocations and burdens of proof applies.  



b.	Retaliation is not included in the list of bases subject to disparate impact analysis in the Civil Rights Act of 1991.  (Neither is it included in the EEOC's list of grounds for establishing an administrative class complaint.  29 C.F.R. 1614.204(a)).



c.	Disability.  We believe the CRA of '91 statutory disparate impact analysis at § 703(k) (42 U.S.C. 2000e-2(k)) is applicable to the Rehabilitation Act�xe "Disability discrimination:Disparate impact"� .  The Rehabilitation Act provides that the "remedies and rights set forth in § 717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-16) ... shall be available ..." to complaints of discrimination on the basis of disability.  29 U.S.C. 794a(a)(1).  Section 717 prohibits discrimination by  federal agencies.  

 

d.	Age Discrimination.�xe "Disparate impact:ADEA"� 



(1)	�xe "Age Discrimination:Disparate Impact"� The Supreme Court has emphasized it has not determined if disparate impact is applicable to  ADEA.  Hazen�tc "Hazen  " \f K � Paper Co. v. Biggins, 507 U.S. ___, 123 L.Ed. 2d 338, 346 (1993).  However, the EEOC and most courts have allowed disparate impact theory to be used.  �tc "Palmer v. US " \f K �Palmer v. United States, 794 F.2d 534 (9th Cir. 1986)Palmer v. United States, 794 F.2d 534, 536 (9th Cir. 1986); �tc "Arcata  " \f K �Foster v. Arcata Associates, Inc., 772 F.2d 1453  (9th Cir. 1985) (dicta), cert. denied, 106 S.Ct. 1267 (1986)Foster v. Arcata Associates, Inc., 772 F.2d 1453, 1458 (9th Cir. 1985) (dicta), cert. denied, 106 S.Ct. 1267 (1986); �tc "Geller  " \f K �Geller v. Markham, 635 F.2d 1027 (2d Cir. 1980), cert. denied, 451 U.S. 945 (1981)Geller v. Markham, 635 F.2d 1027 (2d Cir. 1980), cert. denied, 451 U.S. 945 (1981); �tc "Abbot  " \f K �Abbot v. Federal Forge, 912 F.2d 867 (6th Cir. 1990)Abbot v. Federal Forge, 912 F.2d 867 (6th Cir. 1990); Sakellar v. �tc "Lockheed  " \f K �Sakellar v. Lockheed Missles & Space Co., 765 F.2d 1453 (9th Cir. 1985)Lockheed Missiles & Space Co., 765 F.2d 1453 (9th Cir. 1985);  but see �tc "Porsch  " \f K �Porsch v. L.B. Foster Co., 782 F.2d 1421, 40 FEP Cases 201 (7th Cir. 1986)Porsch v. L.B. Foster Co., 782 F.2d 1421, 1427-28, 40 F.E.P. 201 (7th Cir. 1986) (questions applicability of disparate impact to ADEA), �tc "EEOC v. Francis " \f K �EEOC v. Francis W. Parker High School, 41 F.3d 1073, 66 F.E.P. 85 (7th Cir. 1994), cert. denied, 115 S.Ct 2577 (1995)EEOC v. Francis W. Parker High School, 41 F.3d 1073, 66 F.E.P. 85 (7th Cir. 1994), cert. denied, 115 S.Ct 2577 (1995) (disparate impact not available under ADEA).parker decision added

  

(2)	The ADEA has virtually identical language to the Title VII provision the Supreme Court used as a foundation for the disparate impact theory.  Compare, 29 U.S.C. 623(a)(2) with 42 U.S.C. 2000e-2(a); Griggs�tc "Griggs " \f K � 401 U.S. at 426 n. 1.  "While it is true that the disparate impact theory first arose in cases arising under Title VII of the Civil Rights Act of 1964, the similar language, structure, and purpose of Title VII and the ADEA, as well as the similarity of the analytic problems posed in interpreting the two statutes, has led the courts to adopt disparate impact cases under the ADEA."   �tc "EEOC " \f K �EEOC v. Bordens Inc, 724 F2d 1390 (9th Cir. 1984)EEOC v. Bordens Inc, 724 F.2d 1390, 1394 (9th Cir. 1984).



(3)	One potential problem in applying disparate impact to ADEA, is the point of comparison.  Is it employees under 40 versus those over 40, or the treatment of those younger than the complainant, versus employees who the same age or older than the complainant?  "The adverse impact analysis cannot be extended easily to age cases."  �tc "Dorsch  " \f K �Dorsch v. L.B. Foster Co., 782 F.2d 1421  (7th Cir. 1986)Dorsch v. L.B. Foster Co., 782 F.2d 1421, 1428 (7th Cir. 1986).  "The progression of age is a universal human process.  In the very nature of the problem, it is apparent that in the usual case, absent any discriminatory intent, discharged employees will more often than not be replaced by those younger than they, for older employees are constantly moving out of the labor market, while younger ones move in.  This factor of progression and replacement is not necessarily involved in cases involving the immutable characteristics of race, sex and national origin."  �tc "Laugesen  " \f K �Laugesen v. Anaconda Co., 510 F.2d 307 (6th Cir. 1975)Laugesen v. Anaconda Co., 510 F.2d 307, 313 (6th Cir. 1975).



				(4)	What Disparate Impact Model to Use?  Because the Supreme Court has never dealt with disparate impact and ADEA, no definitive answer is possible.  Changes to the disparate impact theory burdens of proof enacted by the Civil Rights Act of 1991 (42 U.S.C. 2000e-2(k)), which nullified the Wards�tc "Wards " \f K � Cove Packing Co. v. Antonio, 490 U.S. 642 (1989) decision do not apply to the ADEA.



			(a)	But see,  EEOC regulations state that tests which have an adverse impact on older employees can only be justified as a business necessity.  This is a Griggs�tc "Griggs " \f K � standard.   29 C.F.R. 1625.7(d).



		7.	Evidence Required.�xe "Disparate impact:Evidence"� 



a.	Navy employee alleged the promotion selection process had a disparate impact on black male employees.  No disparate impact found because complainant failed to present relevant statistics.  "In order to establish a prima facie case of discrimination based upon a disparate impact theory, appellant must adduce statistical evidence that the ostensibly neutral employment practice has a disparate impact on the statutorily protected group."  �tc "Bell v. Dalton " \f K �Bell v. Dalton, Secretary of the Navy, 01940852 (EEOC/OFO 1994)Bell v. Dalton, Secretary of the Navy, 01940852, at 7-8 (EEOC/OFO 1994).







�C.	Defenses�tc "C.Defenses " \l 2�.



1.	Testing�tc "1.Testing " \l 3�.�xe "Defenses:Testing"�   Section 703(h), 42 U.S.C. 2000e�2(h). "Nor shall it be an unlawful employment practice for an employer to give and to act upon the results of any professionally developed ability test provided that such test, its administration or action upon the results is not designed, intended or used to discriminate because of race, color, religion, sex or national origin."



a.	Tests tend to be objective selection devices and normally generate claims of adverse impact.  Griggs�tc "Griggs " \f K �; Albemarle�tc "Moody " \f K �; CRA 1991, § 105.�xe "Disparate impact:Tests"� 



b.	EEOC Uniform Guidelines on Employee Selection Procedures.  29 C.F.R. 1607 et seq.�xe "Uniform Guidelines"� 



(1)	The Guidelines have been given substantial deference by the courts but have been applied with some flexibility.  �tc "Guardians Assn. of CSC " \f K �Guardians Assn. of NYPD v. CSC of N.Y., 630 F.2d 79 (2d Cir. 1980), cert. denied, 452 U.S. 940 (1981)Guardians Assn. of NY City PD v. CSC of N.Y., 630 F.2d 79 (2d Cir. 1980), cert. denied, 452 U.S. 940 (1981).  But see �tc "Clady v. Los Angeles " \f K �Clady v. County of Los Angeles, 770 F.2d 1421, 38 F.E.P. 1575 (9th Cir. 1985)Clady v. County of Los Angeles, 770 F.2d 1421, 38 F.E.P. 1575 (9th Cir. 1985) (Uniform Guidelines are not legally binding, because they have not been promulgated as regulations.  Thus, they do not have the force of law.)



(2)	The "4/5 Rule":  A test or other selection device is considered to have adverse impact if it has a selection rate for any race, sex, or ethnic group which is less that 4/5 of the rate for the group with the highest rate of selection.  This is only a rule of thumb.



(3)	The "bottom line" concept, that the proportion of minorities selected matches the applicant pool, has been rejected by the courts where one step acts as a "gatekeeper," eliminating a disproportionate proportion of minorities from further advancement.  That is, if any single selection device serves as a complete bar to advancement, the "bottom line" percentage of minority representation is not a defense.  See �tc "Teal " \f K �Connecticut v. Teal, 457 U.S. 440 (1982)Connecticut v. Teal, 457 U.S. 440 (1982).



(a)	Note, the bottom line analysis in Teal does not apply to the favored group.  �tc "Livingston v. Roadway " \f K �Livingston v. Roadway Express, Inc., 41 FEP 1713 (10th Cir. 1986)Livingston v. Roadway Express, Inc., 41 F.E.P. 1713 (10th Cir. 1986).



(4)	The guidelines hold that "job�relatedness" of a test may be established by:



(a)	Criterion�related validity.



(b)	Content validity.



(c)	Construct validity.



(d)	NOTE:  Test validation is a technical and extremely complex field. See B. Schlei & P. Grossman�tc "Schlie " \f K �, Employment Discrimination Law, 2d ed. Chapter 4 (1983).



(e)	FURTHER NOTE:  Validation of employment criteria is only relevant in disparate impact cases; validation does not apply to the disparate treatment theory.  Validation is only required under the Uniform Guidelines once a disparate impact is established.  29 C.F.R. 1607.1B.



2.	Seniority�tc "2.Seniority " \l 3�.  Section 703(h), 42 U.S.C. 2000e�2(h).�xe "Defenses:Seniority"�  "It shall not be an unlawful employment practice for an employer to apply different terms, conditions or privileges of employment pursuant to a bona fide seniority system."



a.	Teamst�tc "Teamsters  " \f K �ers v. U.S., 431 U.S. 324 (1977);�tc "Stotts " \f K �Firefighters Local No. 1784 v. Stotts, 467 U.S. 561 (1984) Firefighters Local No. 1784 v. Stotts, 467 U.S. 561 (1984) ("last hired, first fired" lay off plan upheld).



		3.	Merit Systems�tc "3.Merit Systems " \l 3�.  �xe "Defenses:Merit system"� "Notwithstanding any other provision of this subchapter, it shall not be an unlawful employment practice for an employer to apply different standards of compensation, or different terms, conditions, or privileges or employment pursuant to a bona fide ... merit system( ) ... ."  42 U.S.C. 2000e-2(h).



			a.	This defense has been pretty much of a dead letter since the courts have determined that a personnel system which allows intentional discrimination, or includes a discriminatory examination, cannot be bona fide.  �tc "Franks " \f K �Franks v. Bowman Transp. Co. Inc., 424 U.S. 747 (1976)Franks v. Bowman Transp. Co. Inc., 424 U.S. 747 (1976); �tc "Guardians II " \f K �Guardians Ass'n of N.Y. City Police Dept., Inc. v. Civil Service Comm. of the City of N.Y., 633 F.2d 232 (2nd Cir. 1980), aff'd 463 U.S. 582 (1983)Guardians Ass'n of N.Y. City Police Dept., Inc. v. Civil Service Comm. of the City of N.Y., 633 F.2d 232 (2nd Cir. 1980), aff'd 463 U.S. 582 (1983).



4.	Bona Fide Occupational Qualification (BFOQ)�tc "4.Bona Fide Occupational Qualification (BFOQ) " \l 3�.  Section 703(e), 42 U.S.C. 2000e�2(e).�xe "Defenses:BFOQ"� 



a.	BFOQ defense provides that discrimination is permitted in those situations where sex, age, religion or nation origin is a "bona fide" occupational qualification reasonably necessary to the normal operation of the business.



b.	No BFOQ defense for race.  BFOQ only applies to the disparate treatment theory, i.e., does not apply to the disparate impact theory.



c.	See �tc "Dothard " \f K �Dothard v. Rawlinson, 433 U.S. 321 (1977)Dothard v. Rawlinson, 433 U.S. 321 (1977).



d.	Applies to situations (normally hiring) where policies which are discriminatory on their face relate to alleged qualifications necessary to perform the job.



e.	Examples of sustainable BFOQ policies.



(1)	Males portray male characters and vice versa.



(2)	All waiters in a Japanese restaurant be Japanese.



(3)	Wet nurses be female.



f.	BFOQ is a narrowly construed exception with tight standards.  �tc "Criswell " \f K �Western Airlines v. Criswell, 472 U.S. 400 (1985)Western Airlines v. Criswell, 472 U.S. 400 (1985); �tc "UAW  " \f K �UAW v. Johnson Controls, Inc., 111 S.Ct. 1196 (1991)UAW v. Johnson Controls, Inc., 499 U.S. 187, 111 S.Ct. 1196 (1991).



g.	Unsustainable policies.

(1)	All flight attendants be female.  �tc "Diaz " \f K �Diaz v. Pan American, 442 F.2d 385, 3 F.E.P. 337 (5th Cir.) cert. denied, 404 U.S. 950 (1971)Diaz v. Pan American, 442 F.2d 385, 3 F.E.P. 337 (5th Cir.) cert. denied, 404 U.S. 950 (1971)



(2)	Requirements based on customer preferences.



h.	Employer must show.



(1)	Nexus between policy and job performance.



(2)	Necessity of compliance with the policy to achieve successful performance.



(3)	Job performance affected by the policy is the essence of the employer's business operation.



5.	Business Necessity Defense�tc "5.Business Necessity Defense " \l 3�.�xe "Disparate impact:Business necessity"� �xe "Defenses:Business Necessity"� 



	a.	Originally a non�statutory, judicially created defense for the judicially created disparate impact theory.  Disparate impact is now described in statute CRA '91 § 105 codified at 42 U.S.C. 2000e�2(k).  The business necessity defense does not apply to disparate treatment cases.



	b.	Created by Supreme Court in Griggs�tc "Griggs " \f K � v. Duke Power Co., reformulated by Supreme Court in Wards�tc "Wards " \f K � Cove Packing Co. v. Atonio, by shifting burden and redefining standard; returned to Griggs by Congress in CRA  '91.�xe "Civil Rights Act of '91:Business Necessity"� 



	c.	Heavier burden than articulation of a legitimate, non discriminatory reason in a disparate treatment case.



	(1)	Business necessity is an affirmative defense which must be proven by the employer.



	(2)	Such defenses are closely scrutinized by the courts.  �tc "Hayes  " \f K �Hayes v. Shelby Memorial Hosp., 726 F.2d 1543 (11th Cir. 1984)Hayes v. Shelby Memorial Hosp., 726 F.2d 1543 (11th Cir. 1984).



	(3)	General Rule:  The higher the degree of skill and risk involved in the job, the lighter the burden. �tc "Hamer " \f K �Hamer v. City of Atlanta, 872 F.2d 1251 (11th Cir 1989)Hamer v. City of Atlanta, 872 F.2d 1251 (11th Cir. 1989); �tc "Walker v. Jefferson " \f K �Walker v. Jefferson County Home, 726 F.2d 1554 (11th Cir 1984)Walker v. Jefferson County Home, 726 F.2d 1554 (11th Cir. 1984); �tc "Spurlock  " \f K �Spurlock v. United Airlines, 465 F.2d 216 (10th Cir 1972)Spurlock v. United Airlines, 465 F.2d 216, 219 (10th Cir. 1972).



	(4)	Only Supreme Court decision where employer successfully proved the defense was �tc "Beazer " \f K �N.Y. City Transit Authority v. Beazer, 440 U.S. 568 (1979)N.Y. City Transit Authority v. Beazer, 440 U.S. 568 (1979).



	d.	Where neutral employment practice or policy has been shown to operate with adverse impact on one group, employer must show that the policy or practice is essential to the safe and efficient operation of the business or the agency mission. See �tc "Lorillard  " \f K �Robinson v. Lorillard Corp., 444 F.2d 791 (4th Cir.), cert. denied, 404 U.S. 1006 (1971)Robinson v. Lorillard Corp., 444 F.2d 791 (4th Cir.), cert. denied, 404 U.S. 1006 (1971); Hayes�tc "Hayes  " \f K � v. Shelby, supra; �tc "Page  " \f K �Page v. U.S. Indus. Inc., 726 F.2d 1038 (5th Cir. 1984)Page v. U.S. Indus. Inc., 726 F.2d 1038 (5th Cir. 1984);�tc "Hawkins  " \f K �Hawkins v. Anheuser Busch, 697 F.2d 810 (8th Cir. 1983) Hawkins v. Anheuser Busch, 697 F.2d 810 (8th Cir. 1983).



6.	Veterans Preference�tc "6.Veterans Preference " \l 3�.�xe "Defenses:Veterans preference"�   "Nothing contained in [Title VII] shall be construed to repeal or modify any Federal ... law creating special rights or preference for veterans."  42 U.S.C. 2000e-11; see also �tc "Feeny " \f K �Personnel Administrator v. FeenyPersonnel Administrator v. Feeny, 422 U.S. 256 (1979) (State veterans preference provision does not violate Equal Protection Clause despite the fact it operates to exclude women).  Veterans are given substantial preference in RIF actions.



7.	Security Clearances�tc "7.Security Clearances " \l 3�.  It is not be an unlawful employment practice for an employer to refuse to hire and employ any individual for any position, for an employer to discharge an individual from any position if a security clearance is required by Statute or Executive Order and the person has not fulfilled or has ceased to fulfill that requirement.  Title VII § 703(g), 42 U.S.C. 2000e-2(g); EEOC Notice No. N-915-041, "Policy Guidance on the Use of the National Security Exception Contained in 703(g) of Title VII" (May 1, 1989).  See discussion on security clearance cases at pages  , .



		8.	Proper Parties�tc "8.Proper Parties " \l 3�.



		a.	Uniform Members of Military Not Covered.  The EEOC complaint process does not apply to uniformed members of the military.  29 C.F.R. 1614.103(d)(1).�xe "Military"�   Although not specifically addressed in the legislation, every court of appeal addressing the issue has held that Title VII does not apply to uniformed members of the military.  �tc "Doe v. Garrett " \f K �Doe v. Garrett, 903 F.2d 1455 (11th Cir. 1990), cert. denied, 111 S.Ct. 1102 (1991)Doe v. Garrett, 903 F.2d 1455, 1461 (11th Cir. 1990), cert. denied, 111 S.Ct. 1102 (1991); �tc "Roper " \f K �Roper v. Dept. of the Army, 832 F.2d 247 (2d Cir. 1987)Roper v. Dept. of the Army, 832 F.2d 247, 248 (2d Cir. 1987); �tc "Gonzalez v. Army " \f K �Gonzalez v. Dept. of Army, 718 F.2d 926 (9th Cir. 1983)Gonzalez v. Dept. of Army, 718 F.2d 926, 927-29 (9th Cir. 1983); �tc "Johnson v. Alexander " \f K �Johnson v. Alexander, 572 F.2d 1219 (8th Cir.) cert. denied, 439 U.S. 986 (1978)Johnson v. Alexander, 572 F.2d 1219, 1223-24 (8th Cir.) cert. denied, 439 U.S. 986 (1978); �tc "Taylor v. Jones " \f K �Taylor v. Jones, 653 F.2d 1193 (9th Cir. 1981)Taylor v. Jones, 653 F.2d 1193, 1200 (8th Cir. 1981); see also, �tc "Milbert " \f K �Milbert v. Koop, 830 F.2d 354 (D.C. Cir. 1987)Milbert v. Koop, 830 F.2d 354, 357-59 (D.C. Cir. 1987) (court distinguishes Johnson to allow a suit brought under the Rehabilitation Act).



(1)	One district  court has even held that Title VII does not apply military members employed in a civilian capacity by on base non-appropriated fund activities.  �tc "Hodge v. Dalton " \f K �Hodge v. Dalton, No. 94-00970HG (D.Hi. May 31, 1995), appeal docketed (9th Cir. 1995)Hodge v. Dalton, No. 94-00970HG (D.Hi. May 31, 1995), appeal docketed (9th Cir. 1995).

Hodge added

(2)	Courts hold that otherwise valid military personnel actions may not be covered even where they ultimately affect civilian employment. (e.g. Air Reserve Technician (ART) personnel).  �tc "Simpson v US " \f K �Simpson v. United States, 467 F.Supp. 1122 (S.D. N.Y. 1979)Simpson v. U.S., 467 F.Supp. 1122 (S.D. N.Y. 1979).  However, the EEOC usually claims jurisdiction.  Compare �tc "RidgwayEEOC " \f K �Ridgway v. Dept of Air Force, 01860885 (EEOC/ORA 1987)Ridgway v. Dept of Air Force, 01860885 (EEOC/ORA 1987) (EEOC claims jurisdiction exists), with �tc "Ridgwayfedct " \f K �Ridgway v. Aldridge, 709 F.Supp. 265 (D. Mass 1989)Ridgway v. Aldridge, 709 F.Supp. 265 (D. Mass 1989) (court found no jurisdiction).



	b.	Proper Defendant�xe "Civil Rights Act of 1964 (Title VII):Proper Party"� .  The only proper defendant is the Secretary of the Air Force.  42 U.S.C. 2000e-16(c).

changed def to SECAF

		(1)	Supervisors Cannot Be Sued in Their Individual Capacity.  �xe "Supervisor liability"� Plaintiffs have taken language in the Civil Rights Act of 1991 to suggest that individual supervisors could be held liable as "agents" of the employer.  Following pre-Act precedent, the courts generally have held that individuals may not be held liable unless they meet the statute's definition of "employer."  �tc "Grant v. Lone Star " \f K �Grant v. Lone Star Co., 21 F.3d 649 (5th Cir.), cert. denied, 115 S.Ct. 574 (1994)Grant v. Lone Star Co., 21 F.3d 649 (5th Cir.), cert. denied, 115 S.Ct. 574 (1994); �tc "Clanton " \f K �Clanton v. Orleans Parish School Bd., 649 F.2d 1084 (5th Cir. 1981)Clanton v. Orleans Parish School Bd., 649 F.2d 1084 (5th Cir. 1981) (public officials not individually liable); �tc "Miller v. Maxwell " \f K �Miller v. Maxwell's Int'l Inc., 991 F.2d 583 (9th Cir. 1993)Miller v. Maxwell's Int'l Inc., 991 F.2d 583 (9th Cir. 1993) (defendant employees and corporate owners were not personally liable); but see, �tc "Hamilton v. Rodgers " \f K �Hamilton v. Rodgers, 791 F.2d 439 (5th Cir. 1986)Hamilton v. Rodgers, 791 F.2d 439 (5th Cir. 1986) (pre-CRA '91 case); �tc "Crushed Stone " \f K �York v. Tennessee Crushed Stone Assoc., 684 F.2d 360 (6th Cir. 1982)York v. Tennessee Crushed Stone Assoc., 684 F.2d 360, 362 (6th Cir. 1982) (pre-CRA '91 case).



9.	Treaties and Executive Agreements�tc "9.Treaties and Executive Agreements " \l 3�.  Supreme Court held that executive agreement between President and host country providing for preferential employment of local nationals was lawful, even though not a formal treaty, under 5 U.S.C. 201, (which prohibits employment discrimination against U.S. citizens on military bases overseas unless permitted by treaty).  �tc "Weinberger v. Rossi " \f K �Weinberger v. Rossi, 457 U.S. 176 (1982)Weinberger v. Rossi, 457 U.S. 176, 190 n.19 (1982).



		10.	"After-Acquired Evidence" Defense�tc "10.\"AfterAcquired Evidence\" Defense " \l 3�.  �xe "Defenses:After acquired evidence"� This is sort of an after-acquired mixed motive�xe "Mixed motive:After acquired evidence"�  defense.  "If we had known 'x' we would have fired her for that, instead of because she is a woman."

changes here

a.	Where a discriminatory motive was the sole basis for the employment action, e.g., firing an employee, the employer's subsequent discovery of information which would have provided a non-discriminatory reason for the action is not a complete bar to recovery.  �tc "McKennon v. Nashville " \f K �McKennon v. Nashville Banner Publishing Co., 115 S.Ct. 879 (1995)McKennon v. Nashville Banner Publishing Co., 115 S.Ct. 879, 855 (1995) (an ADEA removal case).  



				(1)	The Court rejected the all or nothing rule adopted by a majority of the Circuits.  �tc "Summers " \f K �Summers v. State Farm Mutual Automobile Ins. Co., 864 F.2d 700 (10th Cir. 1988)Summers v. State Farm Mutual Automobile Ins. Co., 864 F.2d 700 (10th Cir. 1988); �tc "MilliganJensen " \f K �Milligan-Jensen v. Michigan Technological Univ., 975 F.2d 302 (6th Cir. 1992)Milligan-Jensen v. Michigan Technological Univ., 975 F.2d 302 (6th Cir. 1992); �tc "Washington v. Lake " \f K �Washington v. Lake County, Ill., 969 F.2d 250 (7th Cir. 1992)Washington v. Lake County, Ill., 969 F.2d 250 (7th Cir. 1992); �tc "Welch " \f K �Welch v. Liberty Mach. Works, Inc., 23 F.3d 1403 (8th Cir. 1994)Welch v. Liberty Mach. Works, Inc., 23 F.3d 1403 (8th Cir. 1994).



b.	Limitations on Relief.  

(1)	While plaintiff may still establish a violation of the law, as a "general rule ... neither reinstatement nor front pay is an appropriate remedy."  McKennon�tc "McKennon v. Nashville " \f K �, at 886.  In appropriate circumstances, district courts may also limit other relief.



(2)	Backpay.  Generally plaintiff should receive backpay for the period from their removal to the date the employer discovers the evidence warranting the legitimate removal of the employee.  However, in "determining the appropriate order for relief, the court can consider taking into further account extraordinary equitable circumstances that affect the legitimate interests of either party."  Id., at 886.



c.	Level of Proof Required.



(1)	"Where an employer seeks to rely upon after-acquired evidence of wrongdoing, it must first establish that the wrongdoing was of such severity that the employee in fact would have been terminated on those grounds alone if the employer had known of it at the time of the discharge."  I�tc "McKennon v. Nashville " \f K �d., at 886-87.



(2)	Material Misrepresentation Required.  Some of the circuits have adopted a "material misrepresentation" requirement.  The employer must demonstrate that the misrepresentation or omission was "material, directly related to measuring a candidate for employment, and was relied upon by the employer in making the hiring 

�decision."  �tc "Johnson v. Honeywell " \f K �Johnson v. Honeywell Info. Sys. Inc., 955 F.2d 409 (6th Cir. 1992)Johnson v. Honeywell Info. Sys. Inc., 955 F.2d 409, 414 (6th Cir. 1992); �tc "McKennon " \f K �McKennon v. Nashville Banner Publishing Co., 797 F.Supp. 604 (M.D. Tenn. 1992), aff'd, 9 F.3d 539 (6th Cir. 1993), reversed on other grounds, 115 S.Ct. 879 (1995)McKennon v. Nashville Banner Publishing Co., 797 F.Supp. 604, 607-08 (M.D. Tenn. 1992), aff'd, 9 F.3d 539 (6th Cir. 1993), reversed on other grounds, 115 S.Ct. 879 (1995).  The requirement was added to prevent employers from using minor or trivial matters to avoid misrepresentation.  Johnson, at 414.



(3)	Substantial Burden Requirement.  The 8th Circuit opinion concluded "that the employer bears a substantial burden of establishing that the policy pre-dated the hiring and firing of the employee ... and that the policy constitutes more than mere contract or employment application boilerplate."  Welch�tc "Welch " \f K � v. Liberty Machine Works, 23 F.3d 1403  (8th Cir. 1994).





�

III. RACE AND COLOR DISCRIMINATION�tc "III. RACE AND COLOR DISCRIMINATION"�.�xe "Color discrimination"� �xe "Racial discrimination"� 



	A.	Largest percentage of discrimination charges (21%) allege discrimination because of race or color in federal employment.  EEOC, �tc "EEOC Report 90 " \f D �Report on Pre-Complaint Counseling & Complaint Processing, Fiscal Year 1990 (EEOC) Report on Pre-Complaint Counseling & Complaint Processing, Fiscal Year 1990, 21.



	B.	Although primary purpose of Title VII was to open employment opportunities for Black applicants and employees, Congress added § 703(j), 42 U.S.C. 2000e�2(j), the purpose of which was to protect whites against "reverse discrimination."



C.	Disparate treatment based on characteristics peculiar to a particular race is prohibited. 



		1.	Skin color, facial characteristics.  �tc "Walker " \f K �Walker v.  Sec of Treasury, 713 F.Supp. 403 (N.D. Ga 1989)Walker v.  Secretary of Treasury, 713 F.Supp. 403 (N.D. Ga. 1989).



          		2.	Not all members of the race must share the particular characteristic.



D.	Employment decisions based on stereotyped assumptions about the abilities, traits, or performances of various racial groups is also prohibited.



       	E.	Racial Harassment. �xe "Racial discrimination:Racial harassment"� �xe "Harassment:Racial"� Discrimination evidenced by deprecatory employment atmosphere is prohibited.

       

1.	Employer is responsible for work environment free of racial intimidation (no racial jokes or harassment).



   		2.	Employee must show: the existence of a pattern of harassment or intimidation; the employer knew or should have known of the illegal conduct; and the employer failed to take reasonable steps to cure.  �tc "Davis  " \f K �Davis v. Monsanto Chemical Co., 858 F.2d 345 (6th Cir. 1988)Davis v. Monsanto Chemical Co., 858 F.2d 345 (6th Cir. 1988); �tc "Walker  " \f K �Walker v. Ford Motor Co., 684 F.2d 1355 (11th Cir. 1982)Walker v. Ford Motor Co., 684 F.2d 1355 (11th Cir. 1982);�tc "Vaughn  " \f K �Vaughn v. Pool Offshore Co., 683 F.2d 922 (5th Cir. 1982) Vaughn v. Pool Offshore Co., 683 F.2d 922 (5th Cir. 1982); �tc "Gilbert  " \f K �Gilbert v. City of Little Rock, 722 F.2d 1390 (8th Cir. 1983), cert. denied, 466 U.S. 972 (1984)Gilbert v. City of Little Rock, 722 F.2d 1390 (8th Cir. 1983), cert. denied, 466 U.S. 972 (1984).



3.	For an employment action to be termed harassment, it must be shown that it is sufficiently pervasive so as to alter the conditions of the victim's employment and create an abusive working environment.  More than a few isolated instances must have occurred.  Berry v. Garrett, Secretary of the Navy, 01912558, at 5 (EEOC/OFO 1991)�tc "Berry v. Garrett " \f K �Berry v. Garrett, Secretary of the Navy, 01912558 (EEOC/OFO 1991).  See �tc "Gates Rubber " \f K �Hicks v. Gates Rubber Company, 833 F.2d 1406 (10th Cir. 1987)Hicks v. Gates Rubber Company, 833 F.2d 1406 (10th Cir. 1987); �tc "Snell " \f K �Snell v. Suffolk Co., 782 F.2d 1094 (2d Cir. 1986)Snell v. Suffolk Co., 782 F.2d 1094 (2d Cir. 1986); Walker v.�tc "Walker  " \f K � Ford Motor Co., 684 F.2d 1355 (11th Cir. 1982); �tc "Rogers v. EEOC " \f K �Rogers v. EEOC, 454 F.2d 234 (5th Cir. 1971), cert. denied, 406 U.S. 957 (1972)Rogers v. EEOC, 454 F.2d 234 (5th Cir. 1971), cert. denied, 406 U.S. 957 (1972).  There must be a steady barrage of opprobrious race based comments and not a casual comment or accidental or sporadic conversation, in order to trigger equitable relief.  Snell�tc "Snell " \f K �, at 1103; �tc "Johnson v. Bunny Bread " \f K �Johnson v. Bunny Bread Co., 646 F.2d 1250 (8th Cir. 1981)Johnson v. Bunny Bread Co., 646 F.2d 1250, 1257 (8th Cir. 1981); accord Rogers, at 238.



			a.	Occasional epithets do not constitute a violation of Title VII.  �tc "Powell " \f K �Powell v. Missouri State Highway and Trans. Dept, 822 F.2d 798 (8th Cir. 1987)Powell v. Missouri State Highway and Trans. Dept, 822 F.2d 798 (8th Cir. 1987).



b.	Black Complainant failed to state a claim, and agency properly dismissed complaint where co-worker in a leader 

�position called Complainant the "n-word" and the next day the co-worker found a dead rat and told Complainant the rat looked like Complainant's relative, where agency removed co-worker from leader position when it learned of his conduct.  The conduct and comment did not result in a direct or personal deprivation sufficient to render appellant aggrieved.  �tc "Brooks 4623 " \f K �Brooks v. Dalton, Secretary of the Navy, 01944623 (EEOC/OFO 1995)Brooks v. Dalton, Secretary of the Navy, 01944623 (EEOC/OFO 1995).new sub para b, and subpara a renumbered



4.	The development of sexual harassment law was based on racial harassment cases.  For suggestions on how to handle incidents of racial harassments and further discussions of the employer's liability in harassment cases, see the discussion of sexual harassment at .para added





�

IV.  NATIONAL ORIGIN DISCRIMINATION�tc "IV.  NATIONAL ORIGIN DISCRIMINATION"�.�xe "National origin discrimination"� 



	A.	Comprises 8.4% of EEO complaints filed�tc "A.Comprises 8.4% of EEO complaints filed " \l 2�.  EEOC, Report on Pre-Complaint�tc "EEOC Report 90 " \f K � Counseling & Complaint Processing, Fiscal Year 1990, 21.





	B.	Applies to members of all national groups�tc "B.Applies to members of all national groups " \l 2� and groups of persons with common ancestry, heritage or background.







	C.	Applies to language requirements�tc "C.Applies to language requirements " \l 2�.



1.	Requiring fluency in English as a condition of employment.  The EEOC views this is a "test" under Griggs v. Duke�tc "Griggs " \f K � Power Co., 401 U.S. 424 (1971) disparate impact analysis, requiring the "business necessity" defense to justify.  Under Griggs if such rules have an adverse impact on members of a particular race or national origin, then employer must prove that it has a legitimate business necessity for the requirement.  Otherwise such a requirement is prohibited. �tc "Sindell " \f K �Frontiera v. Sindell, 522 F.2d 1215 (6th Cir. 1975)Frontiera v. Sindell, 522 F.2d 1215 (6th Cir. 1975); �tc "Houston " \f K �Tran v. City of Houston, 35 FEP 471 (S.D. Tex 1983)Tran v. City of Houston, 35 F.E.P. 471 (S.D. Tx. 1983); �tc "Desai  " \f K �Desai v. Tompkins Trust Co., 34 FEP 938 (N.D. N.Y. 1984), cert. denied 105 S. Ct. 265 (1985)Desai v. Tompkins Trust Co., 34 F.E.P. 938 (N.D. N.Y. 1984), cert. denied 105 S. Ct. 265 (1985).  But see, �tc "Fragrante  " \f K �Fragrante v. City and Count of Honolulu, 888 F.2d 591 (9th Cir. 1989)Fragrante v. City and Count of Honolulu, 888 F.2d 591 (9th Cir. 1989)(successful defense of applicant being rejected because of strong accent).

accednt para added

2.	Accent Cases.  The Commission described its position on employer's considering an employees accent in �tc "Lubitz 3891 " \f K �Lubitz v. Dalton, Secretary of the Navy, 01943891 (EEOC/OFO 1995)Lubitz v. Dalton, Secretary of the Navy, 01943891, at 2 (EEOC/OFO 1995).  



				"[T]he Courts have defined the employment circumstances under which the requirement of communication skills in the English language is appropriate, and when it is unlawful.  A foreign accent which does not interfere with an individual's ability to perform the duties of the position he seeks is not a legitimate basis for an adverse personnel action.  �tc "Carino v. Univ of Okl " \f K �Carino v. Univ. of Oklahoma Bd. of Regents, 750 F.2d 815 (10th Cir. 1984)Carino v. University of Oklahoma Board of Regents, 750 F.2d 815, 819 (10th Cir. 1984); �tc "Berke v. Ohio " \f K �Berke v. Ohio Dept. of Public Welfare, 628 F.2d 980 (6th Cir. 1980)Berke v. Ohio Department of Public Welfare, 628 F.2d 980 (6th Cir. 1980).  However, where this requirement is significantly related to successful job performance ... such a requirement will not be deemed discriminatory with regard to national origin.  �tc "Shieh v. Lyng " \f K �Shieh v. Lyng, 710 F.Supp. 1024 (E.D. Pa. 1989)Shieh v. Lyng, 710 F.Supp. 1024, 1032-1033 (E.D. Pa. 1989); �tc "Mejia v. New York Sheraton " \f K �Mejia v. New York Sheraton Hotel, 459 F.Supp. 375 (S.D.N.Y. 1978)Mejia v. New York Sheraton Hotel, 459 F.Supp. 375, 377 (S.D.N.Y. 1978).  �tc "Lau 0774 " \f K �Lau v. Jepsen, Chairman National Credit Union Admin., 01900358, IHS 1922-E10 (EEOC 1990), aff'd, 05900774, IHS 2778-C11 (EEOC 1990)Lau v. National Credit Union Administration, EEOC Appeal No. 01900358 (April 26, 1990); EEOC Request No. 05900774 (September 26, 1990)."



In Lubitz�tc "Lubitz 3891 " \f K � OFO found the Navy had not sabotaged complainant's opportunity to become a ship's master by noting oral communications problems on his annual appraisal.



3.	"Speak�English�only" rule at the workplace probably a violation of Title VII.  �tc "EEOC Decision No. 8125 " \f K �EEOC Decision No. 81�25, 27 FEP 1820 (July 6, 1981)EEOC Decision No. 81�25, 27 F.E.P. 1820 (July 6, 1981); 29 C.F.R. 1606.7.  But see, �tc "Spun Steak " \f K �Garcia v. Spun Steak Co., 998 F.2d 1480 (9th Cir. 1993)Garcia v. Spun Steak Co., 998 F.2d 1480, 1487, 1490 (9th Cir. 1993) (english-only rule does not violate Title VII; Title VII does not protect the ability of workers to express their cultural heritage in the workplace; EEOC Guidelines have no support in language or legislative history of Title VII).





D.	Applies to minimum height and weight requirements�tc "D.Applies to minimum height and weight requirements " \l 2�.�xe "Disparate impact:Height & weight"� 



1.	Disparate impact analysis of such requirements which adversely members of a particular protected group are illegal unless the employer can demonstrate the business necessity for the rule.   Griggs�tc "Griggs " \f K � v. Duke Power Co., 401 U.S. 424 (1971).   



		2.	Under § 105 of the Civil Rights Act of 1991, the Grig�tc "Griggs " \f K �gs business necessity defense has been codified as follows: the requirement must be "job related for the position in question and consistent with business necessity."  42 U.S.C. 2000e-2(k)(1).  The employer has the burden of proving business necessity.

          

3. 	EEOC position is that such restrictions are unlawful.





	E.	�xe "Citizenship"� Discrimination on basis of citizenship or a�xe "Alienage"� lienage�tc "E.Discrimination on basis of citizenship or alienage " \l 2� is not prohibited under Title VII.  �tc "Espinoza " \f K �Espinoza v. Farah Mfg. Co., 414 U.S. 86 (1973)Espinoza v. Farah Mfg. Co., 414 U.S. 86 (1973); Bha�tc "Bhandari  " \f K �ndari v. First National Bank, 829 F.2d 1343 (5th Cir. 1987).



		1.	As a general rule U.S. citizenship is a requirement for most civil service jobs.  5 C.F.R. 7.4.



		2.	However, an employer cannot discriminate on basis of different origins of citizenship, (accepting German aliens but rejecting Spanish aliens).  This becomes national origin discrimination.



		3.	Immigration Reform and Control Act of 1986, 8 U.S.C. 1324b(a), except where otherwise permitted by law, makes it is an unlawful employment practice to discriminate against an individual because of the individual's national origin or, in the case of a citizen or a person evidencing an intent to become a citizen, to discriminate because of the individual's citizenship status, unless citizenship required by law or regulation.





	F.	"Bona Fide Occupational Qualification" (BFOQ)�xe "Defenses:BFOQ"� �tc "F.\"Bona Fide Occupational Qualification\" (BFOQ) " \l 2� defense is available for claims of national origin discrimination (as well as sex, religion, disability and age discrimination).  However, this exception is very limited.  �tc "Sumitomo " \f K �Sumitomo Shoji American Inc. v. Avigliano, 457 U.S. 176, 190 n.19 (1982)Sumitomo Shoji American Inc. v. Avigliano, 457 U.S. 176, 190 n.19 (1982).





	G.	Security Clearance Necessity�tc "G.Security Clearance Necessity " \l 2�.�xe "Security clearances"�   See �tc "Caton  " \f K �Caton v. Canal Zone Gov't, 522 F.Supp. 1 (D.D.C 1981), aff'd, 669 F.2d 218 (5th Cir. 1982)Caton v. Canal Zone Gov't, 522 F.Supp. 1 (D.D.C 1981), aff'd, 669 F.2d 218 (5th Cir. 1982).  See discussion of security clearances at page .



harassment para added

H.	National Origin Harassment�tc "H.National Origin Harassment " \l 2�.  For suggestions on how to handle incidents of national origin harassment and further discussions of the employer's liability in harassment cases, see the discussion of sexual harassment at .





�

V.  SEX DISCRIMINATION�tc "V.  SEX DISCRIMINATION"�.�xe "Sex Discrimination"� 



A.	Disparate Treatment�tc "A.Disparate Treatment " \l 2� � consists of an overt policy or practice which�xe "Disparate treatment:Sex discrimination"�  treats men and women differently.



�

1.	Women with preschool-aged children excluded from employment.  �tc "Phillips " \f K �Phillips v. Martin Marietta, 400 U.S. 542 (1971)Phillips v. Martin Marietta, 400 U.S. 542 (1971).



2.	No-marriage rule for flight attendants.  �tc "Sprogis  " \f K �Sprogis v. United Air Lines, 444 F.2d 1194 (7th Cir. 1971), cert. denied, 404 U.S. 991 (1971); Annot., 34 A.L.R. Fed. 648 (1977)Sprogis v. United Air Lines, 444 F.2d 1194 (7th Cir. 1971), cert. denied, 404 U.S. 991 (1971); Annot., 34 A.L.R. Fed. 648 (1977).



3.	Women barred from employment as guards in men's maximum security prison.  �tc "Dothard " \f K �Dothard v. Rawlinson, 433 U.S. 321 (1977).  However, gender has been found to be a BFOQ for guard positions in prisons.



4.	In specific context of sex stereotyping, employer who acts on basis of belief that women cannot or should not be aggressive, has acted on basis of gender for Title VII purposes.  Price Water�tc "Waterhouse " \f K �house v. Hopkins, 490 U.S. 228 (1989).



5.	Employee Benefits.  E.g., medical coverage, life insurance, profit�sharing, and retirement plans.  



			a.	Employer must provide equally to both sexes.  



			b.	"Cost" is no defense.  �tc "Manhart " \f K �City of Los Angeles v. Manhart, 435 U.S. 702 (1978)City of Los Angeles v. Manhart, 435 U.S. 702 (1978); �tc "Norris " \f K �Arizona Governing Bd. v. Norris, 463 U.S. 1073 (1983)Arizona Governing Bd. v. Norris, 463 U.S. 1073 (1983); �tc "Shaw " \f K �Shaw v. Delta Airlines, 463 U.S. 85 (1983)Shaw v. Delta Airlines, 463 U.S. 85 (1983); �tc "Porcher " \f K �Brown v. Porcher, 502 F.Supp. 946 (D.S.C. 1980)Brown v. Porcher, 502 F.Supp. 946 (D.S.C. 1980), aff'd in rel. part, 660 F.2d 1001 (4th Cir. 1981), cert. denied, 459 U.S. 1150 (1983); �tc "Heckler  " \f K �Heckler v. Mathews, 465 U.S. 728 (1984)Heckler v. Mathews, 465 U.S. 728 (1984); �tc "Carpenter  " \f K �Carpenter v. Stephen F. Austin Univ., 706 F.2d 608 (5th Cir. 1983)Carpenter v. Stephen F. Austin Univ., 706 F.2d 608 (5th Cir. 1983); Annot., 36 A.L.R. Fed. 9 (1978).



6.	�xe "Sex discrimination"� "Sex plus" employment rules or policies (appearance and grooming standards). 



a.	General Rule:  different standards for men and women with respect to dress and grooming are not violative of Title VII. �tc "Talman " \f K �Carroll v. Talman, 604 F.2d 1028 (7th Cir.), cert. denied, 445 U.S. 929 (1979)Carroll v. Talman, 604 F.2d 1028 (7th Cir.), cert. denied, 445 U.S. 929 (1979); �tc "O'Donnell  " \f K �O'Donnell v. Burlington Coat Factory, 656 F.Supp. 263 (S.D. Ohio 1987)O'Donnell v. Burlington Coat Factory, 656 F.Supp. 263 (S.D. Ohio 1987);�tc "Jarrell  " \f K �Jarrell v. Southern Airlines, 430 F.Supp. 884 (E.D. Va 1979) aff'd per curiam, 577 F.2d 869 (4th Cir. 1978) Jarrell v. Southern Airlines, 430 F.Supp. 884 (E.D. Va 1979) aff'd per curiam, 577 F.2d 

�869 (4th Cir. 1978); �tc "Baker  " \f K �Baker v. Taft Broadcasting, 549 F.2d 400 (6th Cir. 1977)Baker v. Taft Broadcasting, 549 F.2d 400 (6th Cir. 1977); �tc "Willingham  " \f K �Willingham v. Macon Telegraph Publishing Co., 507 F.2d 1084 (5th Cir. 1975)Willingham v. Macon Telegraph Publishing Co., 507 F.2d 1084 (5th Cir. 1975) (short hair rule for men OK).



b.	Employer must have comparable policies for men and women (same degree of formality in dress, etc.).  �tc "Gerdom  " \f K �Gerdom v. Continental Airlines, Inc., 692 F.2d 602 (9th Cir. 1982), cert. denied, 460 U.S. 1074 (1983)Gerdom v. Continental Airlines, Inc., 692 F.2d 602 (9th Cir. 1982), cert. denied, 460 U.S. 1074 (1983); �tc "Craft  " \f K �Craft v. Metromedia, Inc., 766 F.2d 1205 (8th Cir. 1985), cert. denied, 475 U.S. 1058 (1986)Craft v. Metromedia, Inc., 766 F.2d 1205 (8th Cir. 1985), cert. denied, 475 U.S. 1058 (1986).



		7.	Masculinity and Effeminacy.  Title VII does not prohibit discrimination on the basis of masculinity or effeminacy.  �tc "Smith " \f K �Smith v. Liberty Mutual Ins. Co., 569 F.2d 325 (5th Cir. 1978)Smith v. Liberty Mutual Ins. Co., 569 F.2d 325 (5th Cir. 1978).



8.	�xe "Sexual preference discrimination"� Sexual Preference or Life Style (Homosexuality and Transexuality).



a.	Discrimination against not prohibited under Title VII.  �tc "De Santis  " \f K �De Santis v. Pacific T&T Co, Inc., 608 F.2d 327 (9th Cir. 1979)De Santis v. Pacific T&T Co, Inc., 608 F.2d 327 (9th Cir. 1979); �tc "Berg  " \f K �Berg v. Claytor, 436 F. Supp. 76 (D.D.C. 1977), vacated, 591 F.2d 849 (D.C. Cir. 1978)Berg v. Claytor, 436 F. Supp. 76 (D.D.C. 1977), vacated, 591 F.2d 849 (D.C. Cir. 1978); �tc "Singer  " \f K �Singer v. U.S. Civil Service Commission, 429 U.S. 1034 (1977)Singer v. U.S. Civil Service Commission, 429 U.S. 1034 (1977); �tc "Ulane  " \f K �Ulane v. Eastern Airlines, 742 F.2d 1081 (7th Cir. 1984), cert. denied, 471 U.S. 1017 (1985)Ulane v. Eastern Airlines, 742 F.2d 1081 (7th Cir. 1984), cert. denied, 471 U.S. 1017 (1985); �tc "Blum v. Gulf " \f K �Blum v. Gulf Oil Corp., 597 F.2d 936 (5th Cir. 1979)Blum v. Gulf Oil Corp., 597 F.2d 936 (5th Cir. 1979); �tc "Morrison " \f K �Morrison v. Dalton, Secretary of the Navy, 05930964 (EEOC 1994)Morrison v. Dalton, Secretary of the Navy, 05930964 (EEOC 1994) ("prohibition of sexual harassment does not apply to cases which raise issues regarding an individual's perceived sexual preference or orientation").



			b.	But, be careful that action is not couched in terms of HIV fear such that the Rehabilitation Act is triggered.



c.	Note:  Under the Civil Service Reform Act of 1978, Federal agencies may not take adverse action because of an individual's sexual preference unless conduct affects efficiency of service.  5 U.S.C. 4303(a), 7503(a), 7513(a). 





B.	BFOQ Defense�tc "B.BFOQ Defense " \l 2� to claims of disparate treatment.�xe "Defenses:BFOQ"� 



		1. 	Safety, privacy, victim protection (rape).



2.	BFOQ is an exception, albeit a very narrow exception, to general prohibition of the use of gender based factors in employment decisions.  Doth�tc "Dothard " \f K �ard v. Rawlinson, 433 U.S. 321 (1977) (Court rejected employer's formulation of BFOQ standard). See e.g., �tc "Gunther  " \f K �Gunther v. Iowa State Men's Reformatory, 462 F.Supp. 952 (N.D. Iowa 1979)Gunther v. Iowa State Men's Reformatory, 462 F.Supp. 952 (N.D. Iowa 1979).  The BFOQ defense cannot be based on stereotypes or customer preferences.  Diaz�tc "Diaz " \f K � v. Pan American, 442 F.2d 385, 3 F.E.P. 337 (5th Cir.) cert. denied, 404 U.S. 950 (1971) (customer preference for female flight attendants does not constitute a BFOQ). 



3.	�tc "Pennsylvania Human " \f K �City of Philadelphia v. Pennsylvania Human Relations Commission, 5 F.E.P. 649, 651�53 (Pa. Commw. Ct. 1973)Same sex BFOQ appropriate in juvenile delinquent youth center since wards must be observed in various states of undress and manually searched.  �tc "Pa v. Pa " \f K �City of Philadelphia v. Pennsylvania Human Relations Commission, 5 F.E.P. 649 (Pa. Commw. Ct. 1973)City of Philadelphia v. Pennsylvania Human Relations Commission, 5 F.E.P. 649, 651�53 (Pa. Commw. Ct. 1973).  But see,�tc "Griffin  " \f K �Griffin v. Michigan Dept. of Corrections, 30 F.E.P. 638 (E.D. Mich. 1982) Griffin v. Michigan Dept. of Corrections, 30 F.E.P. 638 (E.D. Mich. 1982)(same sex BFOQ for prison guards at all male prison not sustainable on grounds of prisoner privacy rights).



		4.	Safety.  UA�tc "UAW  " \f K �W v. Johnson Controls, 499 U.S. 187, 111 S. Ct. 1196 (1991) (fetal protection); Wester�tc "Criswell " \f K �n Airlines v. Criswell, 472 U.S. 400 (1985)(age limitation for airline pilots - would all members of the protected group be unable to perform safely; can members of protected group be evaluated individually).



		5.	In most sex discrimination cases, where women are usually plaintiffs, success on the merits is most likely where plaintiff establishes that the employment decision was infected with stereotypes about how women behave or are supposed to behave.



C.	Pregnancy Discrimination�tc "C.Pregnancy Discrimination " \l 2�.�xe "Pregnancy discrimination"� 



1.	Section 701b of the Pregnancy Discrimination Act (PDA) of 1978, amended Title VII to include discrimination on the basis of pregnancy within the definition of sex discrimination under Title VII, 42 U.S.C. 2000e�k.



2.	Basic principle:  women affected by pregnancy shall be treated for all employment related purposes, including receipt of fringe benefits, the same as other persons whose ability or inability to work is similarly affected, but who are not pregnant.  EEOC Guidelines:  29 C.F.R. 1604.10; �tc "Newport News  " \f K �Newport News Shipbuilding v. EEOC, 462 U.S. 669 (1983)Newport News Shipbuilding v. EEOC, 462 U.S. 669 (1983);  Annot., 91 A.L.R. Fed. 178 (1989).



		3.	Previously, differentiation in the treatment of pregnant women when compared to nonpregnant women could not form the basis for a claim of sex discrimination, because differentiation in the treatment of members of the same protected class is not prohibited by Title VII.



4.	Fertile or Pregnant Employees in Hazardous Work Areas (Fetal Protection).



a.	Prior to 1991 circuits had different standards.  �tc "Olin  " \f K �Wright v. Olin Corp., 697 F.2d 1172 (4th Cir. 1982), on remand, 585 F.Supp 1447 (W.D. N.C. 1984)Wright v. Olin Corp., 697 F.2d 1172 (4th Cir. 1982), on remand, 585 F.Supp. 1447 (W.D. N.C. 1984); �tc "Zuniga  " \f K �Zuniga v. Klebery County Hospital, 692 F.2d 986 (5th Cir. 1982)Zuniga v. Klebery County Hospital, 692 F.2d 986 (5th Cir. 1982); Hayes�tc "Hayes  " \f K � v. Shelby Memorial Hospital, 726 F.2d 1543 (11th Cir. 1984); �tc "Carey  " \f K �Carey v.  Martin Luther Home Inc., 44 FEP Cases 683 (8th Cir. 1987)Carey v.  Martin Luther Home Inc., 44 F.E.P. Cases 683 (8th Cir. 1987); �tc "Grant  " \f K �Grant v. General Motors Corp., 908 	 F.2d 1303 (6th Cir. 1990)Grant v. General Motors Corp., 908 F.2d 1303 (6th Cir. 1990).  The employer has tough burden to justify a facially discriminatory fetal protection policy.  The employers had to consider accommodation, i.e. temporary reassignment, etc.



b.	Because of the conflict in the circuits the Supreme Court considered the issue of fetal protection (in the context of summary judgment) in the case of U�tc "UAW  " \f K �AW v. Johnson Controls, 499 U.S. 187, 111 S. Ct. 1196 (1991).



(1)	Plaintiff claimed that employer's policy prohibiting women, except those with medical certification of infertility, from working in the battery shop (because of the medical risk and potential liability) violated Pregnancy Amendment to Title VII because it discriminates solely on the basis of pregnancy or potential pregnancy.



(2)	Majority held only that BFOQ, rather than business necessity, applies to fetal protection cases because such policies are discriminatory on their face (business necessity applicable in disparate impact cases).



(3)	Plurality stated that all female fetal protection policies violate the Pregnancy Amendment because strict BFOQ standard cannot be met, as same policy is not applied to males.



(4)	Concurring opinion stated that the fetal protection plan in this case is over-broad, but all such policies may not be.



c.	EEOC Guidance Memorandum on Fetal Protection (129 Labor Relations Report 176 � Oct. 10, 1988).



(1)	Is there strong medical evidence indicating a substantial risk of harm to employee's offspring?



(2)	Does the risk of harm exist by exposure of only one sex or either sex?



(3)	Does the fetal protection policy effectively eliminate the risk of fetal or reproductive harm?



(4)	Is there a reasonable alternative policy, i.e. transfer or job restructuring which would the protect offspring but which has a less discriminatory impact.



d.	California statutes allowing mandatory four�month leave without pay with certain guarantees for return to job for pregnant women upheld as not violative of the PDA or Title VII.  �tc "California  " \f K �California Federal S & L Assn v. Guerra, 479 U.S. 272 (1987)California Federal S & L Assn v. Guerra, 479 U.S. 272 (1987).



4.	PDA does not permit preferential treatment of female employees "disabled" by pregnancy or childbirth.  �tc "Kansas  " \f K �Kansas Assn of Comm. and Ind. v. EEOC, 33 FEP 588 (D. Kan. 1983)Kansas Assn of Comm. and Ind. v. EEOC, 33 F.E.P. 588 (D. Kan. 1983); �tc "Guerra " \f K �Calif. Fed S and L v. Guerra, 34 FEP 562 (C.D. CA 1984)Calif. Federal S. & L. v. Guerra, 34 F.E.P. 562 (C.D. CA 1984).





D.	Disparate Impact�tc "D.Disparate Impact " \l 2� - height, weight�xe "Disparate impact:Height & weight"�  and physical agility requirements.�xe "Disparate impact:Sex discrimination"� 



		1. 	Facially neutral policies or requirements which adversely impact women.



2.	Since they have been found to impact adversely on women, employer must demonstrate business justification or other defense.  If not then a Title VII violation may be found.  Dothard�tc "Dothard " \f K � v. Rawlinson, 433 U.S. 321 (1977); �tc "Berkman  " \f K �Berkman v. City of New York, 536 F. Supp. 177 (E.D. N.Y. 1982); aff'd, 705 F.2d 584 (2nd Cir. 1983)Berkman v. City of New York, 536 F. Supp. 177 (E.D. N.Y. 1982); aff'd, 705 F.2d 584 (2nd Cir. 1983); �tc "Spokane  " \f K �EEOC v. Spokane Concrete Prods., Inc., 534 F. Supp. 518 (E.D. Wash. 1982)EEOC v. Spokane Concrete Prods., Inc., 534 F.Supp. 518 (E.D. Wash. 1982)



		3.	Defense.  Under § 105 of the Civil Rights Act of 1991, the Grig�tc "Griggs " \f K �gs business necessity defense has been codified as follows: the requirement must be "job related for the position in question and consistent with business necessity."  42 U.S.C. 2000e-2(k)(1).  The employer has the burden of proving business necessity.





	E.	Equal Pay for Equal Work�tc "E.Equal Pay for Equal Work " \l 2�.



		1.	The Equal Pay Act of 1963�xe "Equal Pay Act"�  (EPA), as amended by the Fair Labor Standards Amendments of 1974, 29 U.S.C. 206�1461.  Enacted as § 6(d) of the Fair Labor Standards Act (FLSA), 29 U.S.C. 206(d).  



		2.	May not pay males and females different wages for "equal work" where the performance of such work requires equal skill, effort and responsibility and the work is performed under equal working conditions. �tc "Corning  " \f K �Corning Glass Works v. Brennan, 417 U.S. 188 (1974)Corning Glass Works v. Brennan, 417 U.S. 188 (1974).



			a.	The EPA does not apply where an individual is performing "comparable," but not substantially equal work.  �tc "Gunther v. County " \f K �Gunther v. County of Washington, 602 F.2d 882 (1979), reh'g. denied, 623 F.2d 1303 (9th Cir. 1980), aff'd., 452 U.S. 161 (1981)Gunther v. County of Washington, 602 F.2d 882 (1979), reh'g. denied, 623 F.2d 1303 (9th Cir. 1980), aff'd., 452 U.S. 161 (1981).

b.	"Comparable worth" requiring equal pay for work of comparable value, as distinguished from equal work, not a viable theory for proving a violation of the EPA.  �tc "Spaulding  " \f K �Spaulding v. University of Washington, 740 F.2d 686 (9th Cir. 1984), cert. denied, 105 S.Ct. 511 (1984)Spaulding v. University of Washington, 740 F.2d 686 (9th Cir. 1984), cert. denied, 105 S.Ct. 511 (1984); �tc "AFSCME  " \f K �AFSCME v. Washington, 770 F.2d 1401 (9th Cir. 1985)AFSCME v. Washington, 770 F.2d 1401 (9th Cir. 1985); �tc "Madison  " \f K �EEOC v. Madison Comm. Unit School Dist.  No. 12, 818 F.2d 577 (7th Cir. 1987)EEOC v. Madison Comm. Unit School Dist.  No. 12, 818 F.2d 577 (7th Cir. 1987); �tc "Nurses  " \f K �American Nurses Assoc v. State of Ill., 783 F.2d 716 (7th Cir. 1986)American Nurses Assoc. v. State of Ill., 783 F.2d 716 (7th Cir. 1986).



		3.	Exemptions or defenses justifying a difference in pay between men and women. 



          			a.	A bona fide seniority system.�xe "Defenses:Seniority"� 



b.	A merit system.�xe "Defenses:Merit system"� 

          

c.	A system measuring earnings by quantity or quality of production.



			d.	A differential based on any other factor other than sex (bona fide business necessity).  But see, �tc "Glenn " \f K �Glenn v. General Motors, 841 F.2d 1567 (11th Cir. 1988)Glenn v. General Motors, 841 F.2d 1567 (11th Cir. 1988); �tc "Covington  " \f K �Covington v. So. Ill. Univ., 816 F.2d 317 (7th Cir. 1987)Covington v. So. Ill. Univ., 816 F.2d 317 (7th Cir. 1987).  These two Circuits have reached opposite conclusions about whether job reassignments constitute a "factor other than sex."



		4.	The EPA overlaps with § 703(h) of Title VII, 42 U.S.C. 2000e�2(h).  Actions may be brought under both statutes.  County of Washington v. Gunther�tc "Gunther v. County " \f K �, 452 U.S. 161 (1981); City of Los Angeles v. Manhart�tc "Manhart " \f K �, 435 U.S. 702 (1978); �tc "Madison  " \f K �EEOC v. Madison Comm. School Dist, No 12, 818 F.2d 577 (7th Cir. 1987).

                     

5.	The 9th Circuit has held that when a plaintiff makes out prima facie cases under both the EPA and Title VII, employer has burden of proving one of EPA defenses.  The employer cannot merely articulate a business reason for the difference in pay and shift the burden back to plaintiff to prove pretext.  �tc "Kouba  " \f K �Kouba v. Allstate Ins. Co., 691 F.2d 873 (9th Cir. 1982)Kouba v. Allstate Ins. Co., 691 F.2d 873 (9th Cir. 1982).



�

	F.	Sexual Harassment�tc "F.Sexual Harassment " \l 2�.�xe "Harassment:Sexual"�  �xe "Sexual harassment"� 

		1.	Two Prong Test�tc "1.Two Prong Test " \l 3�.  Sexual harassment exists when conduct is "sufficiently severe or pervasive to alter the conditions of the victim's employment and create an abusive working environment."  �tc "Vinson " \f K �Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986)Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986).  No need for victim to demonstrate serious psychological distress in order to prevail.  �tc "Forklift " \f K �Harris v. Forklift Systems Inc., 114 S.Ct. 367 (1993)Harris v. Forklift Systems Inc., 114 S.Ct. 367 (1993).  Court largely adopted definition of EEOC Guidelines, 29 C.F.R.  1604.11(a)�(g); see also, EEOC Guidance Memorandum on Sexual Harassment, March 19, 1990.  



a.	Class Action.  Company found liable in the first-ever sexual harassment class action.  �tc "Jensen v. Eveleth " \f K �Jensen v. Eveleth Taconite Co., 824 F.Supp. 847 (D.Minn. 1993)Jensen v. Eveleth Taconite Co., 824 F.Supp. 847 (D.Minn. 1993).  



2.	The EEOC's Definition�tc "2.The EEOC's Definition " \l 3� of sexual harassment includes unwelcomed sexual advances, requests for sexual favors or verbal or physical conduct of a sexual nature when:



a.	Made a term or condition of employment;



b.	Used as a basis for any employment decision;



c.	Having the purpose or effect of unreasonably interfering with work performance or creating an intimidating, hostile or offensive working environment.



3.	Conduct Must Alter a Term Condition or Privilege of Employment�tc "3.Conduct Must Alter a Term Condition or Privilege of Employment " \l 3�.  "[N]ot all workplace conduct that may be described as 'harassment' affects a 'term, condition, or privilege' of employment within the meaning of Title VII. ... [The] mere utterance of an ethnic or racial epithet which engenders offensive feelings in an employee would not affect the conditions of employment [to a] sufficiently significant degree to violate Title VII.  For sexual harassment to be actionable, it must be sufficiently severe or pervasive to alter the conditions of the victims employment and crate an abusive working environment."  Meritor�tc "Vinson " \f K �, 477 U.S. at 67.

para 3 new

a.	Title VII is "not directed against unpleasantness per se, but only against discrimination in the conditions of employment."  No hostile environment created when coworker rubbed his foot against plaintiff's leg, grabbed her buttocks, asked her out for drinks or dinner several times, and told lewd jokes in her presence.  �tc "Koelsch " \f K �Koelsch v. Beltone Elec. Corp., 46 F.3d 705, 66 F.E.P. 1697 (7th Cir. 1995)Koelsch v. Beltone Elec. Corp., 46 F.3d 705, 66 F.E.P. 1697 (7th Cir. 1995).



b.	No hostile environment created where co-worker touched plaintiff, attempted to kiss her, distributed "I love you" signs around the work area, and asked plaintiff for dates.  �tc "Weiss v. CocaCola " \f K �Weiss v. Coca-Cola Bottling Co., 990 F.2d 333 (7th Cir. 1993)Weiss v. Coca-Cola Bottling Co., 990 F.2d 333, 337 (7th Cir. 1993).



c.	No hostile environment created when:  at supervisors suggestion, plaintiff met him at a jazz club to discuss work and he placed his hand on her thigh several times and once rubbed her thigh, each time she removed his hand and told him to stop; when they left the club he kissed her and she pushed him away; and, three weeks later, walking back from lunch through a park, supervisor "lurched" at her from behind some bushes and tried to grab her.  When informed, the company moved the supervisor to another building.



(1)	To determine if a hostile environment existed the court considered the frequency of the conduct; its severity; whether it was physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employees work performance.



(2)	Court found no hostile environment.  Anyone in plaintiffs position would have experienced significant discomfort and distress, but the offensive behavior was relatively limited, and although there were two instances of misconduct, it did not rise to the level of pervasive harassment.



�tc "Saxton v. AT&T " \f K �Saxton v. AT&T Co., 10 F.3d 526, 63 F.E.P. 625 (7th Cir. 1993)Saxton v. AT&T Co., 10 F.3d 526, 63 F.E.P. 625 (7th Cir. 1993).



		4.	The conduct must be "unwelcome."�tc "4.The conduct must be \"unwelcome.\" " \l 3�  However, the "she wanted it" defense is not looked on with great favor by the courts and should rarely be attempted. 



a.	Employer may be allowed to present evidence which would indicate that the sexual activity was welcomed.  Evidence of provocative speech and dress is not absolutely inadmissible.  Merito�tc "Vinson " \f K �r Bank v. Vinson, 477 U.S. 57 (1986).  District courts have discretion as to what evidence will be considered.  �tc "Priest " \f K �Priest v. Rotary, 32 FEP 1064 (N.D.Ca. 1983)Priest v. Rotary, 32 F.E.P. 1064 (N.D.Ca. 1983); �tc "Crimm " \f K �Crimm v. Missouri Pacific RR Co., 750 F.2d 703 (8th Cir. 1984)Crimm v. Missouri Pacific RR Co., 750 F.2d 703 (8th Cir. 1984); �tc "Highlander " \f K �Highlander v. KFC Nat'l. Mortgage Co., 805 F.2d 644 (6th Cir. 1986)Highlander v. KFC Nat'l. Mortgage Co., 805 F.2d 644 (6th Cir. 1986); �tc "Sardigal  " \f K �Sardigal v. St. Louis Nat'l. Stockyards Co., 42 FEP Cases 495 (S.D. Ill. 1986)Sardigal v. St. Louis Nat'l. Stockyards Co., 42 F.E.P. 495 (S.D. Ill. 1986).



			b.	Sexual Banter or "Bawdy Talk".  Courts have refused to accept claims by women who participated in the same conduct.  �tc "Mail Handlers " \f K �Evans v. Post Office Mail Handlers, 32 FEP 634 (D.D.C. 1983)Evans v. Post Office Mail Handlers, 32 F.E.P. 634 (D.D.C. 1983); �tc "Ukarish " \f K �Ukarish v. Magnesium Elektron, 31 FEP 1315 (D.N.J. 1983)Ukarish v. Magnesium Elektron, 31 F.E.P. 1315 (D.N.J. 1983); Gan�tc "Gan  " \f K � v. Kepro, 28 F.E.P. 639 (E.D. Mo. 1982) (participant in activity of sexual nature has duty, once she decides activity is unwelcome, to notify harasser that conduct is now unwelcome).  Frequent sexual remarks and sexual jokes by female supervisor and co-workers did not constitute sexual harassment of a male employee.  Complainant apparently participated for a time and never voiced his objections to the comments.  The Commission found the comments were not unwelcome.  �tc "Webb v. Dalton " \f K �Webb v. Dalton, Secretary of the Navy, 03940040 (EEOC 1994)Webb v. Dalton, Secretary of the Navy, 03940040 (EEOC 1994).



c.	However, the complainant's conduct must parallel the harasser's.  Responding to crude sexual comments with profanity does not make the harassment welcome.  �tc "Steiner v. Showboat " \f K �Steiner v. Showboat Operating Co., 25 F.3d 1459 (9th Cir. 1994)Steiner v. Showboat Operating Co., 25 F.3d 1459 (9th Cir. 1994).  At the same time the court recognized "the possibility that an employee who regularly subjects her co-workers to sexually abusive language effectively might invite them to respond in kind."  Id., at n.5.



(1)	Just because female plaintiff responded in kind to harassment of co-workers did not make their treatment welcome.  Plaintiff was first, and only, female apprentice tinsmith in her division.  Co-workers regularly referred to her as "cunt" and "whore," played sexually explicit jokes on her, mutilated her work clothes, and one co-worker exposed himself twice.  Plaintiff's use of terms like "fuck head" towards coworkers did not excuse their conduct.  The asymmetry of positions must be considered; she was one woman, they were many men.  Also, the males' conduct was not mere "shop talk."  The words were targeted at her, plus the mutilation of her clothing are more ominous, more aggressive affronts than mere words.  �tc "Carr v. Allison " \f K �Carr v. Allison Gas Turbine Div., General Motors Corp., 32 F.3d 1007, 65 F.E.P. 688 (7th Cir. 1994)Carr v. Allison Gas Turbine Div., General Motors Corp., 32 F.3d 1007, 65 F.E.P. 688 (7th Cir. 1994).



			d.	If the sexual advances were truly unwelcome, the fact that the employee did acquiesce is not a defense.  Voluntariness of sex-related conduct by the complainant, although relevant to the issue of "welcomeness" is not a per se defense to a claim of sexual harassment.  Meritor Bank v. Vinso�tc "Vinson " \f K �n, 477 U.S. 57 (1986).



new

e.	Conduct Offensive to Both Sexes.  Where an employee's gross obscene conduct is equally offensive to men and women, the courts have split on whether Title VII is violated.  The early decisions found no violation because there was no disparate treatment inflicted on female employees.  �tc "Rabidue  " \f K �Rabidue v. Osceola Refining Co., 584 F.Supp. 419 (E.D.Mi. 1984), aff'd, 805 F.2d 611 (6th Cir. 1986), cert. denied, 481 U.S. 1041 (1987)Rabidue v. Osceola Refining Co., 584 F.Supp. 419 (E.D.Mi. 1984), aff'd, 805 F.2d 611, 620 (6th Cir. 1986)  ("instances of complained�of sexual conduct that prove equally offensive to male and female workers would not support a Title VII sexual harassment charge because both men and women were accorded like treatment"), cert. denied, 481 U.S. 1041 (1987); �tc "Ebert v. Lamar " \f K �Ebert v. Lamar Truck Plaza, 878 F.2d 338 (10th Cir.1989)Ebert v. Lamar Truck Plaza, 878 F.2d 338, 339 (10th Cir.1989) (rough language used indiscriminately by both male and female employees did not constitute hostile workplace environment based on sex harassment).  However, the trend is that liability will be found based on the fact that the conduct is unwelcome irrespective of the fact that the conduct is not disparate.  �tc "Hutchison v. Amateur " \f K �Hutchison v. Amateur Electronic Supply, Inc., 42 F.3d 1037 (7th Cir. 1994)Hutchison v. Amateur Electronic Supply, Inc., 42 F.3d 1037 (7th Cir. 1994).



5.	�tc "5. " \l 3�Reasonable Person Standard�tc "Reasonable Person Standard " \l 3�.�xe "Sexual harassment:Reasonable person"�   First the Sixth and then the Ninth Circuit adopted a "reasonable woman" or "reasonable victim" standard.  �tc "Ellison " \f K �Ellison v. Brady, 924 F.2d 872 (9th Cir. 1991)Ellison v. Brady, 924 F.2d 872, 54 F.E.P. 1346 (9th Cir. 1991).  The Court in Harris�tc "Forklift " \f K � did not specifically reject the "reasonable woman" standard," but did state Title VII only proscribes conduct that a "reasonable person would find hostile or abusive."  Harris.



a.	The conduct must be both objectively offensive to the reasonable person and subjectively offensive to the plaintiff in order to violate Title VII.  Ha�tc "Forklift " \f K �rris.



			b.	That woman had previously appeared in provocative poses in a lewd magazine, Easyriders, did not mean she could not be offended by subsequent sexual harassment.  �tc "McGregor " \f K �Burns v. McGregor Electronic Industries, Inc., 955 F.2d 559 (8th Cir. 1992), cert. granted, 60 USLW 2527 (1993)Burns v. McGregor Electronic Industries, Inc., 989 F.2d 959 (8th Cir. 1993).



6.	Types of Sexual Harassment�tc "6.Types of Sexual Harassment " \l 3�.



a.	"Quid Pro Quo"�xe "Sexual harassment:Quid pro quo"�  �tc "a.\"Quid Pro Quo\"  " \l 4�- Favorable treatment is promised for or conditioned on the providing of sexual favors.  Alternatively, adverse treatment is threatened or taken if the victim refuses.  �tc "Barnes  " \f K �Barnes v. Costle, 561 F.2d 983 (D.C. Cir. 1977)Barnes v. Costle, 561 F.2d 983 (D.C. Cir. 1977); Bundy�tc "Bundy  " \f K � v. Jackson, 641 F.2d 934 (D.C. Cir. 1981); �tc "Toscano  " \f K �Toscano v. Nimmo, 570 F. Supp. 1197 (D. Del. 1983)Toscano v. Nimmo, 570 F.Supp. 1197 (D. Del. 1983).  See Annot., 46 A.L.R. Fed. 224 (1980).



				(1)	Must occur in an employment context.



				(2)	The promised or threatened action must be employment related.



				(3)	The harasser, usually a supervisor, must be in a position or reasonably perceived to be in a position to effectuate the promised or threatened action.



				(4) 	The advances must be unwelcomed.  Individual, who is a willing participant, can subsequently refuse further participation.  However, must indicate that it is now unwelcomed.  �tc "Gan  " \f K �Gan v. Kepro, 28 FEP Cases 639 (E.D. Mo 1983)Gan v. Kepro, 28 F.E.P. 639 (E.D. Mo. 1983). 



b.	"Hostile Environment�xe "Sexual harassment:Hostile environment"� " �tc "b.\"Hostile Environment\"  " \l 4�- Victim subjected to unwelcomed advances, requests for favors or other verbal or physical conduct, usually of a sexual nature, (without any promise of favorable treatment or threat of adverse treatment) because of the victim's sex and the harassment created a hostile or offensive work environment.  



(1)	Prima facie case.  Complainant must prove by a preponderance of the evidence that:



(a)	She belongs to a protected class;



(b)	She was subjected to unwelcome sexual advances, requests for sexual favors, or other verbal or physical conduct of a sexual nature;



(c)	The harassment complained of was based on sex, i.e., but for appellant's sex she would not have been the object of the alleged harassment;



(d)	The harassment affected a term or condition of employment, and/or had the purpose of effect of unreasonably interfering with the work environment and/or creating an intimidating, hostile or offensive work environment; and 



(e)	The employer knew or should have known of the harassment in question and failed to take prompt remedial action.



�tc "Evoli " \f K �Evoli v. Garrett, Secretary of the Navy, 01913963 (EEOC 1992)Evoli v. Garrett, Secretary of the Navy, 01913963, at 13-14 (EEOC 1992), citing:  �tc "Dundee " \f K �Henson v. City of Dundee, 682 F.2d 897 (11th Cir. 1982)Henson v. City of Dundee, 682 F.2d 897 (11th Cir. 1982); Bundy�tc "Bundy  " \f K � v. Jackson, 641 F.2d 934 (D.C. Cir. 1981); �tc "Katz  " \f K �Katz v. Dole, 709 F.2d 251 (4th Cir. 1983)Katz v. Dole, 709 F.2d 251 (4th Cir. 1983); 29 C.F.R. 1604.11.



(2)	The harassing language or conduct need not be sexual in nature if the victim is singled out for the harassment because of the victim's gender.  There must a nexus between the challenged conduct and the victim's sex.  �tc "McKinney  " \f K �McKinney v. Dole, 765 F.2d 1129, 38 FEP Cases 364 (D.C. Cir. 1985)McKinney v. Dole, 765 F.2d 1129, 38 F.E.P. 364 (D.C. Cir. 1985); �tc "Dundee " \f K �Henson v. City of Dundee, 682 F.2d 897 (11th Cir. 1982); but see  �tc "Turley  " \f K �Turley v. Union Carbide, 618 F.Supp. 1438 (S.D. W.Va. 1985)Turley v. Union Carbide, 618 F.Supp. 1438 (S.D. W.Va. 1985) (If the comments are sexual in nature, then it is sexual harassment.  If the comments are not sexual in nature, but plaintiff is treated differently, e.g., with verbal abuse, because of her sex, then it is sex discrimination.)



				(3)	Harassment must be sufficiently severe or pervasive to alter the conditions of the victim's employment, creating an abusive working environment.  Meritor�tc "Vinson " \f K � Savings Bank v. Vinson, 477 U.S. 57 (1986).  No hostile environment established when complainant, a female WS-10 foreman, was criticized by union official in "gender stereo-typical" during a meeting.  "[A] single remark or comment, unaccompanied by concrete action ... is not a direct and personal deprivation sufficient to render an individual aggrieved."  �tc "Lewin " \f K �Lewin v. Dalton, Secretary of the Navy, 01940645 (EEOC/OFO 1994)Lewin v. Dalton, Secretary of the Navy, 01940645, at 2 (EEOC/OFO 1994), citing, �tc "Simon v. Postal " \f K �Simon v. U.S. Postal Service, 05900866 (EEOC 1990)Simon v. U.S. Postal Service, 05900866 (EEOC 1990).  No hostile environment where complainant, an agency police officer, was criticized by his supervisors on two consecutive days, once in front of co-workers.  �tc "Quiles " \f K �Quiles v. Dalton, Secretary of the Navy, 01940683 (EEOC/OFO 1994)Quiles v. Dalton, Secretary of the Navy, 01940683 (EEOC/OFO 1994).



(4)	The "required showing of severity or seriousness of the harassing conduct varies inversely with the pervasiveness or frequency of the conduct."  Ellison�tc "Ellison " \f K � v. Brady, 924 F.2d 872, 878 (9th Cir. 1991).



(5)	Occasional, isolated or trivial remarks of a sexual nature are not sufficient to create a hostile working environment.  �tc "Downes " \f K �Downes v. FAA, 775 F.2d 288 (Fed. Cir. 1985)Downes v. FAA, 775 F.2d 288 (Fed. Cir. 1985); �tc "Jackson v. VA " \f K �Jackson v. VA, 768 F.2d 1325 (Fed. Cir. 1985)Jackson v. VA, 768 F.2d 1325 (Fed. Cir. 1985).   A few gropes and one kiss insufficient to establish a hostile environment.  �tc "Saxton " \f K �Saxton v. AT&T, 10 F.3d 526 (7th Cir. 1993)Saxton v. AT&T, 10 F.3d 526 (7th Cir. 1993).  But, two days of harassment can constitute a Title VII violation.  "If the sexual harassment is frequent and/or intensely offensive, a pattern can be established over a short period of time."  �tc "Diamond " \f K �Ross v. Double Diamond, Inc., 672 F.Supp. 261, 271 (N.D. Tx. 1987)Ross v. Double Diamond, Inc., 672 F.Supp. 261, 271 (N.D. Tx. 1987).



(6)	Flirting, use of vulgar language, and posting of sexually oriented posters have been found non�actionable when it is not sufficiently severe or pervasive.  �tc "Sand  " \f K �Sand v. Johnson Co., 33 Fep 716 (E.D.Mi. 1982)Sand v. Johnson Co., 33 Fep 716 (E.D.Mi. 1982); Rabidue�tc "Rabidue  " \f K � v. Osceola Refining Co., 584 F.Supp. 419 (E.D.Mi. 1984), aff'd, 805 F.2d 611 (6th Cir. 1986), cert. denied, 481 U.S. 1041 (1987); but see �tc "Katz  " \f K �Katz v. Dole, 709 F.2d 251 (4th Cir. 1983) (female air traffic controller subjected to vulgar and offensive language; suit held actionable).  See Annot., 87 A.L.R. 3d 93 (1978); Annot., 78 A.L.R. Fed. 252 (1986).



(7)	MSPB standards now same as (c) and (d).  Single incident of male supervisor rubbing buttocks of female Army officer is not sufficiently severe to create an abusive working environment.  However, supervisors are not immune to discipline merely because their conduct fails to create a hostile environment.  Agencies can punish uninvited sexual touching when properly charged.�tc "Hillen " \f K �Hillen v. Dept of Army,  54 M.S.P.R. 58, 65 (1992), review granted, 979 F.2d 216 (Fed.Cir. 1992)  Hillen v. Dept of Army,  54 M.S.P.R. 58, 65 (1992), review granted, 979 F.2d 216 (Fed.Cir. 1992) ("the required severity of the harassing conduct will vary inversely with the frequency or pervasiveness of its occurrence.").



				(8)	Hostile working environment is actionable irrespective of whether the employee suffers tangible job detriment.



(9)	Management's Response.  The employer may be able to escape liability in hostile environment cases if, upon notice or when should have known of the harassment, management promptly investigates allegations of sexual harassment and takes strong action against harassers.  Liability is foreclosed if harasser was a co-worker, may be foreclosed if harasser was victim's supervisor.  See page .



(a)	Plaintiff failed to prove sexual harassment through hostile work environment dismissed where: after first notice from plaintiff employer conducted prompt and thorough investigation and immediately took disciplinary action against co-worker who used obscene language and moved him to a different shift; and, after second complaint from plaintiff, conducted another investigation where it found no harassment, but "horseplay" among employees, ordered the conduct to cease and conducted training with employees.  �tc "Carmon v. Lubrizol " \f K �Carmon v. Lubrizol Corp.,  17 F.3d 791 (5th Cir. 1994)Carmon v. Lubrizol Corp.,  17 F.3d 791 (5th Cir. 1994).new



7.	Reverse Sexual Harassment - "paramour preference."�tc "7.Reverse Sexual Harassment  \"paramour preference.\" " \l 3��xe "Sexual harassment:Paramour preference"� 



a.	Does favoring an employee based on romantic interest constitute sex discrimination against other employees?  Compare, �tc "Palmer  " \f K �King v. Palmer, 778 F.2d 878 (D.C. Cir. 1985)King v. Palmer, 778 F.2d 878 (D.C. Cir. 1985) and �tc "Broderick " \f K �Broderick v. Ruder, 685 F.Supp. 1269 (D.D.C. 1988)Broderick v. Ruder, 685 F.Supp. 1269 (D.D.C. 1988) (Yes), with �tc "DeCintio " \f K �DeCintio v. Westchester Co. Medical Center, 807 F.2d 304 (2nd Cir. 1986) cert. denied, 484 U.S. 825 (1987)DeCintio v. Westchester Co. Medical Center, 807 F.2d 304 (2nd Cir. 1986) cert. denied, 484 U.S. 825 (1987) (No). 

 

			b.	EEOC Guidelines, Sexual Harassment (1990), 29 C.F.R. 1604.11(g)(1990):  "Where employment opportunities or benefits are granted because of an individual's submission to the employer's sexual advances or requests for sexual favors, the employer may be held liable for unlawful sex discrimination against other persons who were qualified for but denied that employment opportunity or benefit."  



			c.	EEOC has recently clarified its position, stating that "Title VII does not prohibit isolated instances of preferential treatment based on consensual romantic relationships."  EEOC Policy Guidance on Employer Liability for Sexual Favoritism, February 1990.



	d.	No cause of action where secretary alleged she was fired because she learned that her male supervisor was having an affair with a female assistant.  �tc "Ellert v. UT Dallas " \f K �Ellert v. Univ. of Texas at Dallas, 52 F.3d 543, 68 F.E.P. 394 (5th Cir. 1995)Ellert v. Univ. of Texas at Dallas, 52 F.3d 543, 68 F.E.P. 394 (5th Cir. 1995).

new Ellert

		8.	Is discharge because male employee refused to allow supervisor to date non�employee wife a Title VII violation?�tc "8.Is discharge because male employee refused to allow supervisor to date nonemployee wife a Title VII violation? " \l 3�  �tc "Cairo  " \f K �Cairo v. OH Material Corp., 710 F.Supp. 1069 (M.D. La. 1989)Cairo v. OH Material Corp., 710 F.Supp. 1069 (M.D. La. 1989) (no authority or legislative history to support extending the meaning of discrimination "because of sex" to include sexual liaisons with third parties not employed by employer).  But cf. �tc "Summons " \f K �Summons v. Lyons, 746 F.2d 265 (5th Cir. 1984)Summons v. Lyons, 746 F.2d 265 (5th Cir. 1984) (daughter stated a Title VII claim when she alleged newly elected sheriff failed to rehire her because she refused his sexual advances; court declined to decide whether mother's allegation that she too was denied rehiring because of daughter's refusal stated Title VII claim where she also stated valid claim of failure to rehire because she was a woman).



	9.	Employer Liability for Supervisors in Quid Pro Quo�tc "9.Employer Liability for Supervisors in Quid Pro Quo " \l 3�.�xe "Sexual harassment:Quid pro quo"� 



a.	Employers are generally held to be strictly liable where a job benefit or detriment is linked to the discriminatory behavior and the supervisor had actual or apparent authority to effectuate the benefit or detriment.  �tc "Steele " \f K �Steele v. Offshore Shipbuilding, Inc., 867 F.2d 1311 (11th Cir. 1989)Steele v. Offshore Shipbuilding, Inc., 867 F.2d 1311 (11th Cir. 1989); �tc "Windsor " \f K �Horn v. Windsor Mobile Homes, 755 F.2d 599 (7th Cir. 1985)Horn v. Windsor Mobile Homes, 755 F.2d 599 (7th Cir. 1985); Crimm�tc "Crimm " \f K � v. Missouri Pacific R.R., 750 F.2d 883 (8th Cir. 1984); �tc "Craig " \f K �Craig v. Y & Y Snacks, 721 F.2d 77 (3d Cir. 1983)Craig v. Y & Y Snacks, 721 F.2d 77 (3d Cir. 1983); Katz�tc "Katz  " \f K � v. Dole, 709 F.2d 251 (4th Cir. 1983); �tc "Miller " \f K �Miller v. Bank of America, 600 F.2d. 211 (9th cir. 1979)Miller v. Bank of America, 600 F.2d. 211 (9th cir. 1979).



b.	The employer might escape liability if the victim reports the proposition instead of submitting and the employer takes prompt remedial action.



10.	Employer Liability for Supervisors in Hostile Environment�tc "10.Employer Liability for Supervisors in Hostile Environment " \l 3�.  �xe "Sexual harassment:Hostile environment"� In Meritor�tc "Vinson " \f K �, the Court rejected the EEOC's position that employers suffered strict liability for sexual harassment by supervisors.  At the same time, the Court rejected the employer's argument that they were shielded from liability if they had a complaint process.  Meritor, 477 U.S. at 72-73.  The Court stated that "agency principals" should be used to determine employer liability.  Merito�tc "Vinson " \f K �r, at 72.  Since then, the Commission and the courts have struggled to interpret that language.  The problem is that traditional agency principals would protect employers from liability except where management knew or should have known of the harassment.  This is no more than the standard imposed on employers for hostile environment harassment by employees.  The Commission, and many of the courts, find this an unsatisfactory result, because supervisors have much more power over employees than co-workers.  No consensus has developed. 



a.	EEOC Guidelines.  Despite rejection of their sexual harassment guidelines with respect to employer liability in Merito�tc "Vinson " \f K �r, the Commission has not changed their regs providing for strict liability.  



b.	The EEOC Guidance Memorandum on Sexual Harassment, interpreting the Supreme Court's decision in Meritor�tc "Vinson " \f K � Savings Bank v. Vinson, 477 U.S. 57 (1986), provides that an employer can divest supervisors of apparent authority by implementing a strong, well publicized  policy against sexual harassment and maintaining an effective, well publicized complaint procedure.  �tc "EEOC Policy Guidance No. N915050  " \f D �EEOC Policy Guidance No. N-915-050, "Current Issues of Sexual Harassment" (March 19, 1990)EEOC Policy Guidance No. N-915-050, "Current Issues of Sexual Harassment" (March 19, 1990).



(1)	Victim not required to complain first to the offending supervisor.



(2)	To the maximum degree possible, insure confidentiality.



				 (3)	No policy will insulate the employer from liability for quid pro quo sexual harassment or for personnel actions actually taken, i.e. firing, demotion, etc.



(4)	Employer judged by: swiftness of action; thoroughness of investigation; discipline against offender; and relief provided to victim.



c.	The EEOC described the following means for an agency to avoid liability in a hostile environment case.  The facts involved alleged hostile environment by complainant's first level supervisor, a male, and complainant's male and female coworkers.  In order to avoid liability the agency must establish that:



(1)	the acts/conduct complained of did not occur;



(2)	the conduct complained of was not "unwelcome";



(3)	the alleged harassment was not sufficiently severe or pervasive to alter the conditions of the victim's employment and create an abusive working environment;



(4)	immediate an appropriate corrective action was taken as soon as the employer was put on notice; and/or



(5)	there is not basis for imputing liability to the employer under agency principles.



Evoli�tc "Evoli " \f D � v. Garrett, Secretary of the Navy, 01913963, at 13-14 (EEOC 1992), citing, �tc "Vinson v. Taylor " \f K �Vinson v. Taylor, 753 F.2d 141 (D.C. Cir. 1985), aff'd in relevant part, 477 U.S. 57 (1986)Vinson v. Taylor, 753 F.2d 141 (D.C. Cir. 1985), aff'd in relevant part, 477 U.S. 57 (1986).



d.	While supervisor created a hostile work environment and allegedly raped plaintiff, employer was not liable because "it had adopted policies and implemented measures such that the victimized employee either knew or should have known that the employer did not tolerate such conduct and that she could report it to the employer without fear of adverse consequences," and employer acted promptly when the complained about the alleged rape six months later.  �tc "Gary v. Long " \f K �Gary v. Long, 59 F.3d 1391, 68 F.E.P. 1391 (D.C.Cir. 1995)Gary v. Long, 59 F.3d 1391, 68 F.E.P. 1391 (D.C.Cir. 1995).gary new



e.	The best insight into the Commission's thinking on agency�xe "Sexual harassment:Agency princpals"�  principles and sexual harassment is found in its proposed harassment guidelines.  59 Fed. Reg. 24,988 (May 13, 1994) (proposed rule for codification at 29 C.F.R. prt 1609).  While these proposed guidelines did not apply to sexual harassment and were withdrawn due to opposition from the "religious right" concerning the religious harassment provisions, the Commission made several analogies to sexual harassment. 



An employer is liable for conduct of agents and supervisory employees where:



(1)	Employer know or should have known and failed to take immediate corrective action, or



				(2)	Where a harassing supervisor is acting in an "agency capacity," the employer is liable regardless of whether it knew or should have known about the conduct.



	(3)	To determine whether the harassing individual is actin in an "agency capacity," the circumstances to the particular employment relationship and the job functions performed by the harassing individual shall be examined.



(4)	The supervisor will be deemed to have "apparent authority" to harass victims where the employer "fails to institute an explicit policy against harassment that is clearly and regularly communicated to employees, or fails to establish a reasonably accessible procedure by which victims of harassment can make their complaints known to appropriate officials who are in a position to act on complaints."  

58 Fed. Reg. 51,269 (October 1, 1993).



			f.	Agency Principals.  �tc "Restatement " \f D �The Restatement (Second) of AgencyThe Restatement (Second) of Agency provides three potential bases for holding employers liable for sexual harassment.



				(1)	§ 219(1):  Employers are responsible for torts committed by their employees within the scope of their employment.  



				(2)	§ 219(2):  Liability when an employee acts outside the scope of employment.



(a)	§ 219(2)(b):  masters are liable for their own negligence or recklessness; in a harassment case, this typically is negligent failure to discipline, or fire, or failure to take remedial action upon notice of harassment.

		(b)	§ 219(2)(d): master liable when -



						(i)	Servant purported to act or to speak on behalf of the principal; and,



					(ii)	there was reliance upon apparent authority; or,



						(iii)	The servant was aided in accomplishing the tort by the existence of the agency relation.



						The servant can by aided by the agency relationship in two ways



(i)	Employment provides proximity between the offending servant and the victim.  (This would apply to both supervisors and co-workers of the victim).



(ii)	Supervisory relationship can aid the tortfeasor by giving the harasser power over the victim i.e., apparent authority.



		g.	Application of Restatement�tc "Restatement " \f D � on Agency to Hostile Environment by Supervisors



(1)	Liability within scope:  § 219(1) -  Employers are responsible for torts committed by their employees within the scope of their employment.  

	

(a)	This provides little assistance in assessing employer liability because "sexual harassment is simply not within the job description of any supervisor ... in any reputable business."  �tc "Gates Rubber " \f D �Hicks v. Gates Rubber Co., 833 F.2d 1406 (10th Cir. 1987).



(2)	Liability when an employee acts outside the scope of employment:  § 219(2)(b) -  masters are liable for their own negligence or recklessness; in a harassment case, this typically is negligent failure to discipline, or fire, or failure to take remedial action upon notice of harassment.



(a)	Negligence concept readily used by courts when harassment reported to employer.  �tc "Hacieda " \f K �EEOC v. Hacieda Hotel, 881 F.2d 1054 (9th Cir. 1989)EEOC v. Hacieda Hotel, 881 F.2d 1054 (9th Cir. 1989); �tc "Lipsett " \f K �Lipsett v. Univ. of Puerto Rico, 864 F.2d 881 (1st Cir. 1988)Lipsett v. Univ. of Puerto Rico, 864 F.2d 881, 903 (1st Cir. 1988).



(b)	This standard is appropriate for hostile environment created by "low level supervisor" who does not rely on his supervisory authority to carry out the harassment.  �tc "Karibian " \f K �Karibian v. Columbia Univ., 14 F.3d 773 (2d Cir.) cert. denied, 114 S.Ct. 1693 (1994)Karibian v. Columbia Univ., 14 F.3d 773, 780 (2d Cir.) cert. denied, 114 S.Ct. 1693 (1994).



				(c)	Prompt and effective action by the employer will allow employer to escape liability.  �tc "Andrews v. Pa " \f K �Andrews v. City of Philadelphia, 895 F.2d 1469 (3rd Cir. 1990)Andrews v. City of Philadelphia, 895 F.2d 1469, 1486 (3rd Cir. 1990).



				(d)	Sixth Circuit rejected the "knew or should have known" standard for claims of hostile environment created by a supervisor.  Instead the court held that the "broader agency factors": of "when, where and foreseeability" should govern liability where supervisors were involved.  �tc "Kauffman v. Allied " \f K �Kauffman v. Allied Signal, 970 F.2d 178 (6th Cir. 1992)Kauffman v. Allied Signal, 970 F.2d 178, 183 (6th Cir. 1992) (factors involved whether the harassment took place at the office, whether it was carried out with the ability to fire, hire, promote and discipline and whether the harassment was foreseeable).  The employer could still avoid liability if it took prompt remedial action.  Kauffman, at 184.



			(e)	Without referencing agency principles, the Seventh Circuit, held an employer is strictly liable for a hostile work environment created by a supervisor who has the power to hire, fire, or promote.  �tc "Volk " \f K �Volk v. Coler, 845 F.2d 1422 (7th Cir. 1988)Volk v. Coler, 845 F.2d 1422, 1436 (7th Cir. 1988).  However, prompt investigation and transfer of first level supervisor sufficient to avoid employer liability.  Saxton�tc "Saxton " \f K � v. AT&T, 10 F.3d 526 (7th Cir. 1993).



		(f)	Employer can avoid liability for hostile environment sexual harassment created by a supervisor by taking adequate remedial disciplinary action.  Steiner�tc "Steiner v. Showboat " \f K � v. Showboat Operating Co., 25 F.3d 1459 (9th Cir. 1994) citing, Ellison�tc "Ellison " \f K � v. Brady, 924 F.2d 872, 879, 881-83 (9th Cir. 1991).



	(g)	Restatement § 219(2)(b) imposes liability when an employer knew or should have known of the harassment and failed to take prompt remedial action.  Hicks v. Gates�tc "Gates Rubber " \f K � Rubber Co., 833 F.2d 1406, 1417 (10th Cir. 1987) (lack of notice to employer is not an absolute defense); Steele�tc "Steele " \f K � v. Offshore Shipbuilding Inc., 867 F.2d 1311, 1316 n.1 (11th Cir. 1989) (apparently overruling strict liability in �tc "Sparks " \f K �Sparks v. Pilot Freight Carriers, Inc., 830 F.2d 1554 (11th Cir. 1987)Sparks v. Pilot Freight Carriers, Inc., 830 F.2d 1554 (11th Cir. 1987)).



				(3)	Liability when an employee acts outside the scope of employment:  § 219(2)(d) - if the employee relied upon apparent authority or was aided by the relationship, the master is liable.



				(a)	Most expansive statement of employer liability exists where hostile environment created by "high level" supervisors.  Employer liable for supervisory harassment, whether or not it received actual or constructive notice of the harassment and without regard to whether it responded appropriately to complaint of harassment, when the hostile work environment was created by a supervisor, where the supervisor uses his actual or apparent authority to further the harassment, or if the supervisor has otherwise aided in accomplishing the harassment by the existence of the agency relationship.  Karibian�tc "Karibian " \f K � v. Columbia Univ., 14 F.3d 773 (2d Cir.) cert. denied, 114 S.Ct. 2693 (June 13, 1994).  This decision rejected earlier precedents that an employer was liable only if it did not have a complaint process, or knew of the harassment but did nothing about it.  E.g., �tc "Kotcher " \f K �Kotcher v. Rosa & Sullivan Appliance Center, 957 F.2d 59 (2d Cir. 1992)Kotcher v. Rosa & Sullivan Appliance Center, 957 F.2d 59, 63 (2d Cir. 1992).



				(4)	Liability when an employee acts outside the scope of employment:  § 219(2)(d) - Apparent Authority.



		(a)	No liability where victim did not believe harassment was the employer's policy, thus erasing appearance of authority.  �tc "Watts " \f K �Watts v. NY City Police Dept., 724 F.Supp. 99 (S.D.N.Y. 1989)Watts v. NY City Police Dept., 724 F.Supp. 99, 106 n.6 (S.D.N.Y. 1989) (opining that § 219(2)(d) liability is appropriate "if the conduct is accomplished by means furnished to the supervisor by his employer (such as the supervisor's influence or control over hiring, job performance evaluations, work assignments, or promotions), and the employer has not put in place strong policies and procedures that effectively belie the appearance of such authority").



	(b)	"The capacity of any person to create a hostile or offensive environment is not necessarily enhanced or diminished by any degree of authority which the employer confers upon that individual.  When a supervisor gratuitously insults an employee, he generally does so for his reasons and by his own means.  He thus acts outside the scope of the authority he possesses as a supervisor.  His conduct cannot automatically be imputed to the employer any more so than the conduct of an ordinary employee."  �tc "Schock " \f K �Schroeder v. Schock, 42 F.E.P. 1112 (D.Kan. 1986)Schroeder v. Schock, 42 F.E.P. 1112 (D.Kan. 1986).



					(c)	"[A]n effective grievance procedure �� one that is known to the victim and that timely stops the harassment �� shields the employer from Title VII liability for a hostile environment.  By definition, there is no negligence if the procedure is effective.  A policy known to potential victims also eradicates apparent authority the harasser might otherwise possess."  �tc "Bouton " \f K �Bouton v. BMW, 29 F.3d 103 (3rd Cir. 1994)Bouton v. BMW, 29 F.3d 103, 110 (3rd Cir. 1994).



				(d)	"Because the complaint mechanism was well known to [the victim] and further harassment was prevented in response to her first contemporaneous complaint, we have no occasion to pass upon the outcome if [the victim] did not understand the procedure or the initial attempt at a remedy was not successful.  The district court correctly concluded that BMW is not liable for [the supervisor's] acts under Title VII."  Bouton�tc "Bouton " \f K � v. BMW, 29 F.3d 103, 110 (3rd Cir. 1994).



			(e)	In Bouton there was no written policy against sexual harassment or a written grievance procedure.  The employer had a well known policy against sexual harassment and open door policy allowed employees to make complaints against other supervisors.



		(f)	Apparent authority is not established by simply establishing that the harasser has supervisory authority, the complainant must establish the harasser had supervisory authority over the victim, or that the harasser invoked their supervisory authority to facilitate the hostile work environment harassment.  �tc "Hirschfeld " \f K �Hirschfeld v. N.M. Corrections Dept., 916 F.2d 572 (10th Cir. 1990)Hirschfeld v. N.M. Corrections Dept., 916 F.2d 572, 579 (10th Cir. 1990) (a supervisor who only supervised the victim in the absence of other supervisors and who never attempted or threatened to impose discipline lacked apparent authority).



				 	(g)	It is not enough that the workplace setting provide the occasion or opportunity for harassment, rather, the supervisor must "purport to act on behalf of the [employer] by his inappropriate actions toward plaintiff."  Hirschfeld�tc "Hirschfeld " \f K �, at 579.  How an employer would ever be held liable under this standard is unclear.



		11.	Employer Liability for Conduct of Co-workers�tc "11.Employer Liability for Conduct of Coworkers " \l 3�.



			a.	Employer must know or should have known of the harassing conduct.  If that is established, employer may still avoid liability if it takes prompt action - investigation and remedial action.  �tc "Swentak " \f K �Swentak v. US Air, Inc., 830 F.2d 552 (4th Cir. 1987)Swentak v. US Air, Inc., 830 F.2d 552 (4th Cir. 1987); �tc "Hall v. Gus " \f K �Hall v. Gus Construction Co., 842 F.2d 1010 (8th Cir. 1988)Hall v. Gus Construction Co., 842 F.2d 1010 (8th Cir. 1988) (employer liable for co�worker harassment brought to its attention when employer failed to take adequate steps to end it); �tc "Barnett " \f K �Barnett v .Omaha Nat'l. Bank, 726 F.2d 424 (8th Cir. 1984)Barnett v .Omaha Nat'l. Bank, 726 F.2d 424 (8th Cir. 1984).  



			b.	Cases turn on factual evidence available to the employer and its actions and response.  Katz�tc "Katz  " \f K � v. Dole, 709 F.2d 251 (4th Cir. 1983); �tc "Zabkowicy " \f K �Zabkowicy v. West Bend Co., 589 F.Supp. 780 (E.D. Wis. 1984)Zabkowicy v. West Bend Co., 589 F.Supp. 780 (E.D. Wis. 1984) (reiteration of anti-harassment policy with no discipline insufficient to avoid liability); �tc "Norbar " \f K �Martin v. Norbar, 537 F. Supp. 1260 (S.D.Oh. 1982)Martin v. Norbar, 537 F. Supp. 1260 (S.D.Oh. 1982).



12.	Employer Liability for Conduct of Non�Employees�tc "12.Employer Liability for Conduct of NonEmployees " \l 3� (e.g., vendors).

�xe "Sexual harassment:Customer or vendor"�   

			a.	Same standard as for co�workers.



b.	See, Private Sector �tc "EEOC Decision 843 " \f K �EEOC Decision 84�3, 34 FEP 1887 (EEOC 1984)EEOC Decision 84�3, 34 F.E.P. 1887 (EEOC 1984).



13.	Proactive Steps Employers Should Take�tc "13.Proactive Steps Employers Should Take " \l 3�.



	a.	Policy Statement on Sexual Harassment.  One court adopted a "model policy statement" presented by the National Organization of Women, Legal Education and Defense Fund.  �tc "Robinson v. Jacksonville " \f K �Robinson v. Jacksonville Shipyards, Inc., 760 F.Supp. 1486 (M.D. Fla. 1991)Robinson v. Jacksonville Shipyards, Inc., 760 F.Supp. 1486, 1519 (M.D. Fla. 1991).  It contained the following elements:



Signed by a top executive;



Describes the behavior that constitutes sexual harassment or inappropriate conduct;



Advises the work force that actions of supervisors or employees may constitute harassment;



Promises confidentiality and protection from retaliation for complainants;



Provides a number of avenues for initiating complaint; and,



Receives wide, effective distribution.



b.	Training.  A policy against sexual harassment is of little value, and will have no impact on the work environment, if employees and supervisors "lack knowledge and training in the scope of those acts that might constitute sexual harassment."  Robinson�tc "Robinson v. Jacksonville " \f K �, 760 F.Supp. at 1518.deleted comment on Navy SH instruction  Training should include:



(1)	Ensure CO is informed of sexual harassment allegations whether made through supervisors, IG, grievances, or EEO.



(2)	Ensure supervisors and employees know what sexual harassment is and that it will not be tolerated.



(3)	Ensure employees know how to report sexual harassment.



	c.  Additional Training for Supervisors.



(1)	No "off the record" reports from victim to a management official.  The only anonymous complaint allowed is during EEO counseling upon request of employee.



(2)	Supervisors know not to discipline employee for going outside the chain of command to present allegations of harassment, i.e., disciplining or counseling a victim for not reporting harassment through harassing supervisor.



	(3)	Supervisors Know the Following Is Wrong:



	(a)	Asking the victim for a date.  Bundy �tc "Bundy  " \f K �v. Jackson, 641 F.2d 934 (D.C. Cir. 1981).



(b)	Telling the victim its her problem.  �tc "Bohen " \f K �Bohen v. City of East Chicago, 799 F.2d 1180 (7th Cir. 1986)Bohen v. City of East Chicago, 799 F.2d 1180 (7th Cir. 1986).



	(c)	Telling the victim to get used to it.  �tc "Evans v. Ford " \f K �Evans v. Ford Motor Co., 768 F.Supp. 1318 (D. Minn. 1991)Evans v. Ford Motor Co., 768 F.Supp. 1318, 1326 (D. Minn. 1991).



	(d)	Telling the victim to ignore it.  �tc "Wall v. AT&T " \f K �Wall v. AT&T Technologies, Inc., 754 F.Supp. 1084 (M.D.N.C. 1990)Wall v. AT&T Technologies, Inc., 754 F.Supp. 1084 (M.D.N.C. 1990).



	(4)	Supervisors Know to Report Allegation Up the Chain.  Lipsett�tc "Lipsett " \f K � v. Univ. of Puerto Rico, 864 F.2d 881, 907 (1st Cir. 1988).



			d.	EEO Notices.  It is recommended that EEO posters specifically address sexual harassment and different avenues for filing complaint.  See Meritor�tc "Vinson " \f K �, 477 U.S. at 72-73.



		e.	Having policy statements and training employees will not preclude liability for sexual harassment.  Meritor�tc "Vinson " \f K �.  They will however, limit liability exposure.



14.	What To Do When the Complaint Arrives�tc "14.What To Do When the Complaint Arrives " \l 3�.



		a.	Don't proposition the victim.  Bundy �tc "Bundy  " \f K �v. Jackson, 641 F.2d 934 (D.C. Cir. 1981).



		b.	Have supervisor/applicable employees briefed on sexual harassment.  EEOC Guidelines, 29 C.F.R. 1604(f).



(1)   Follow up to ensure they attend



c.	Ask victim if she wants to be reassigned pending investigation.



(1)	If victim does not want reassignment, consider reassigning supervisor.



		d.	Appoint an investigator.  A prompt investigation may allow Navy to avoid Title VII liability.  EEOC Guidelines 29 C.F.R. 1604(d);  Barnett�tc "Barnett " \f K � v. Omaha Nat. Bank, 726 F.2d 424 (8th Cir. 1984).



				(1)	A mature person who won't proposition on the victim.



		(2)	Focus of investigation should be on determining what happened and whether supervisor's conduct was unwelcome.  The investigation should "look at the ... totality of the circumstances, such as the nature of the sexual advances and the context in which the alleged incidents occurred."  EEOC Guidelines, 29 C.F.R. 1604.11(c).  The "victim's" "sexually provocative speech or dress ... is obviously relevant."  Meritor, 477 U.S. at 69.



				(3)	Investigator should talk to current and former female employees who used to work for supervisor.

deleted reference to Navy SH instruction

15.	Discipline of Sexual Harasser�tc "15.Discipline of Sexual Harasser " \l 3�.�xe "Sexual harassment:Discipline of harasser"�   



a.	Title VII imposes an affirmative duty on Cos to investigate and take prompt and effective remedial action.  Bundy�tc "Bundy  " \f K � v. Jackson, 641 F.2d 934, 943, 947 (D.C. Cir. 1981); Katz�tc "Katz  " \f K � v. Dole, 709 F.2d 251, 255 (4th Cir. 1983).  The CO should have claims investigated immediately, don't wait for EEO counselor's report or the filing of an EEO complaint.  The organization can initiate disciplinary action irrespective of whether victim files EEO complaint.  �tc "Carosella " \f K �Carosella v. U.S. Postal Service, 43 F.E.P. 845 (Fed. Cir. 1987)Carosella v. U.S. Postal Service, 43 F.E.P. 845, 849 (Fed. Cir. 1987); �tc "Alvarez " \f K �Alvarez v. Dept. of Air Force, 01860217, IHS 1670-C4 (EEOC/ORA 1987)Alvarez v. Dept. of Air Force, 01860217, IHS 1670-C4, at 8 (EEOC/ORA 1987); �tc "Hostetter " \f K �Hostetter v. United States, 739 F.2d 983 (4th Cir. 1984)Hostetter v. United States, 739 F.2d 983, 987 (4th Cir. 1984).

b.	If investigation reveals sexual harassment, separate the harasser and victim.  If the victim does not want to move, move the harasser.  �tc "Bivens " \f K �Bivens v. Dept of the Navy, 01873343 (EEOC/ORA 1988)Bivens v. Dept of the Navy, 01873343 (EEOC/ORA 1988) (reassigning CO's secretary after she alleged racial harassment by co-workers to another position at the same grade constituted retaliation).  EEOC/ORA rejected a claim that detailing the supervisor at the time of the notice of proposed disciplinary action was improper.  Alvarez�tc "Alvarez " \f K � v. Dept. of Air Force, 01860217, IHS 1670-C8, at 10 (EEOC/ORA 1987).



c.	The discipline imposed must be adequate to deter future conduct, no slaps on the wrist.



d.	Don't charge offender with sexual harassment.deleted reference to Navy SH instruction  The Title VII definition is harder to prove in an adverse action..  �tc "Kirk " \f K �Kirk v. Dept. of Navy, 58 M.S.P.R. 663 (1993)Kirk v. Dept. of Navy, 58 M.S.P.R. 663 (1993); compare, Hillen�tc "Hillen " \f K � v. Dept. of Army, 35 M.S.P.R. 453 (1987), �tc "Dunning " \f K �Dunning v. NASA, 718 F.2d 1170 (D.C. Cir. 1983)Dunning v. NASA, 718 F.2d 1170, 1173-74 (D.C. Cir. 1983), Downes�tc "Downes " \f K � v. FAA, 755 F.2d 288 (Fed Cir. 1985), Jackson�tc "Jackson v. VA " \f K � v. VA, 768 F.2d 1325 (Fed. Cir. 1985), with �tc "Hatch v. AF " \f K �Hatch v. Dept. of Air Force, 40 M.S.P.R. 260 (1989)Hatch v. Dept. of Air Force, 40 M.S.P.R. 260 (1989).



e.	Moving Supervisor to Non-supervisory Position.  (Presuming the adverse action will remove him from supervisory duties.)



				(1)	When Allegation First Made.



	(2)	When Discipline Proposed.  Recommend detail to a non-supervisory position.  EEOC/ORA rejected a claim that detailing the supervisor at the time of the notice of proposed disciplinary action was improper.  Alvarez�tc "Alvarez " \f K � v. Dept. of Air Force, 01860217, IHS 1670-C8, at 10 (EEOC/ORA 1987).



(3)	Final Decision on Discipline.  Permanently reassign to non-supervisory duties.  



(a)	Don't let former supervisor detail back, or fill-in, as supervisor.



(b)	Brief new supervisor of harasser on reasons for transfer.  No "starting with a clean slate" as far as harassment offenses.  �tc "Baker v. Weyerhaeuser " \f K �Baker v. Weyerhaeuser, 903 F.2d 1342 (10th Cir. 1990)Baker v. Weyerhaeuser, 903 F.2d 1342 (10th Cir. 1990).



			f.	Training.  If supervisor or employees guilty of harassment are not fired, they need to receive training on sexual harassment.



			(1)	Follow-up to ensure training attended.



		(2)	Once appeals are completed, CO's statement on Sexual Harassment could relate what happened to unnamed supervisor or employee found to have committed sexual harassment.  Fifth Circuit found employers have a "qualified privilege" defense to charge of defamation by discharged supervisor.  �tc "Garziano " \f K �Garziano v. E.I. DuPont De Nemours & Co., 818 F.2d 380 (5th Cir. 1987)Garziano v. E.I. DuPont De Nemours & Co., 818 F.2d 380, 385-86 (5th Cir. 1987).



g.	Keep Victim Informed - of status of action(s) taken against individuals who mistreated her.  Normally, employees are not informed about disciplinary actions taken against other employees.  However, privacy is always a matter of balancing competing interests, and victims should be informed in this case; certainly they will get the information if they file an EEO complaint.deleted reference to Navy SH regualtion



h.	Limits on Settling With Harasser.  When harasser files complaint, appeal, or grievance, there will be the same pressure to settle as in any other case.  Agency must take care that any settlement does not implicate victim's Title VII rights.  Title VII violation when management settled grievance returning harassing co-worker back to victim's office.  Ellison�tc "Ellison " \f K � v. Brady, 924 F.2d 872, 874 (9th Cir. 1991).



i.	Defamation Lawsuits by Sexual Harassers.  Plaintiff instructor, an employee of Package Machinery Co., allegations of defamation and "negligent investigation" dismissed when employees/trainees of General Mills complained about plaintiff's sexual harassment, GM investigated, and told Package Machinery not to send plaintiff to plant again.  Challenged communication was privileged under California law.  �tc "Vackar " \f K �Vackar v. Package Machinery Co., 841 F.Supp. 310 (N.D. Ca. 1993)Vackar v. Package Machinery Co., 841 F.Supp. 310 (N.D. Ca. 1993).new para



16.	What if Investigation Reveals No Sexual Harassment�tc "16.What if Investigation Reveals No Sexual Harassment " \l 3�.



a.	Assess Training Needs.  Message to employees about inappropriate behavior?  Is additional training needed for employees and supervisors?



b.	Let Any EEO Complaint Take Its Normal Course.



		c.	Disciplinary Action Against Accuser.



(1)	deleted reference to SECNAVINSTNot Generally Recommended.  Only consider in egregious cases where charges are false, malicious, and made outside the IG or EEO complaint process.  Normally, winning is not loosing alleged victim's Title VII complaint.



		(2)	Protection for Allegations.  See discussion of retaliation at page .



d.	Supervisor's Suit Against Employee for False Allegations.  



(1)	Statements in a complaint to EEOC are absolutely privileged under Texas state law, even if the statements falsely allege sexual harassment and 

�assault.  �tc "Matta v. May " \f K �Matta v. May, No. H-93-2769 (S.D.Tx. April 3, 1995)Matta v. May, No. H-93-2769 (S.D.Tx. April 3, 1995).new para

(2)	Under Virginia law employee had qualified privilege to allege sexual harassment in letter to Supervisor, but she lost protection due to abuse of the privilege.  Supervisor, who as a result of the allegations was investigated, fired, and then rehired at lower graded position, sued employee for defamation and jury awarded compensatory damages of $152,597 (lost wages) and $125,000 in punitive damages (remitted to $25,000).  �tc "Williams v. Garraghty " \f K �Williams v. Garraghty, 455 S.E.2d 209, 67 F.E.P. 785 (Va. 1995).Williams v. Garraghty, 455 S.E.2d 209, 216, 67 F.E.P. 785 (Va. 1995).  In dicta the court related that even if allegations had been made in the context of a Title VII proceeding, the female employee's allegations would not have been entitled to immunity.  Id., at 234-35, citing, �tc "Bartulica v. Paculdo " \f K �Bartulica v. Paculdo, 411 F. Supp. 392 (W.D. Mo. 1976)Bartulica v. Paculdo, 411 F. Supp. 392, 397 (W.D. Mo. 1976).  





VI.  RELIGIOUS DISCRIMINATION�tc "VI.  RELIGIOUS DISCRIMINATION"�.�xe "Religious discrimination"� 



A.	The Civil Rights Act of 1964�tc "A.The Civil Rights Act of 1964 " \l 2�, as originally enacted, prohibited discrimination on the basis of religion (disparate treatment/disparate impact).  42 U.S.C. 2000e-2(a).  





	B.	In 1972 a new requirement was added.�tc "B.In 1972 a new requirement was added. " \l 2�  Employers were now also required to "accommodate" religious beliefs unless the accommodation would place an undue burden on the employer.  The 1972 amendments to the Civil Rights Act added a definition of the term "religion":  "all aspects of religious observance and practice, as well as belief, unless an employer demonstrates that he is unable to reasonably accommodate to an employee's or prospective employee's religious observance or practice without undue hardship on the conduct of the employer's business."  42 U.S.C 2000e(j).





C.	Statute provides for compensatory time off�tc "C.Statute provides for compensatory time off " \l 2� for religious observances.  5 U.S.C. 5550(a).  See also, 5 C.F.R. 550.1002; 29 C.F.R. 1605.1 (EEOC Guidelines).





D.	Religious Accommodation Requirements Applied�tc "D.Religious Accommodation Requirements Applied " \l 2�.  �tc "Trout v. HHS  " \f K �Trout v. Dept. Health & Human Services, 01842801 (EEOC 1986)Trout v. Dept. Health & Human Services, 01842801 (EEOC 1986).



"Title VII requires an employer to provide reasonable accommodation for the known religious practices of its employees, unless doing so would create an undue hardship.  An undue hardship exists when the employer would incur more than a de minimis cost by providing reasonable accommodation.  �tc "TWA v. Hardison " \f K �TWA v. Hardison, 432 U.S. 63 (1977)TWA v. Hardison, 432 U.S. 63 (1977).  The employer has the burden of proving that the necessary accommodation would produce an undue hardship.  �tc "Anderson v. General Dynamics " \f K �Anderson v. General Dynamics Convair Aerospace Division, 589 F.2d 397 (9th Cir. 1978), cert. denied, 422 U.S. 921 (1979)Anderson v. General Dynamics Convair Aerospace Division, 589 F.2d 397 (9th Cir. 1978), cert. denied, 422 U.S. 921 (1979)."  





�Trout�tc "Trout v. HHS  " \f K �, at 6.



When an employee requests time off for a religious observance, the "threshold question is whether the appellant's personal religious beliefs were such that he deemed abstention from work to be necessary, not whether his supervisors agreed that the appellant's practice was the appropriate method for observing [the religious practice].  ...  Only the individual can determine whether his or her absence from work 'is required' in order to attend a religious observance; the only possible exception would be in those cases where ... the request is 'patently fraudulent.'  ...  If an employee wishes to attend a religious observance even on a 'whim', that is his decision to make.  An employer cannot deny accommodation solely on this basis.  Rather, ... accommodation need not be granted only when the employer can show undue hardship."



Trout�tc "Trout v. HHS  " \f K �, at 6-7.



Asking other members of the religion whether the requestor's participation is required or reasonable is not a solution.  "[I]t is not within the agency's function and competence to inquire whether the appellant or his fellow worker more correctly perceived the commands of their common faith.  It is simply not within the authority of the appellant's supervisor's supervisors to dictate to the appellant the manner in which he should observe [the religious event]."

Trout,�tc "Trout v. HHS  " \f K � at 8, quoting, �tc "Thomas v. Review Board " \f K �Thomas v. Review Board, 450 U.S. 707 (1981)Thomas v. Review Board, 450 U.S. 707, 716 (1981).





E.	Reasonable Accommodation�tc "E.Reasonable Accommodation " \l 2� Standards.  TWA v. Hardison�tc "TWA v. Hardison " \f K �, 432 U.S. 63 (1977).



1.	Employer not required to violate collective bargaining agreement.



2.	Employer not required to incur more than a de minimis cost.



3.	Burden on employer to demonstrate that reasonable accommodation is not possible.



4.	If employer makes an offer which reasonably accommodates the employee, employer not obligated to accept employee's alternative proposal, even if it would not impose undue hardship on the employer.  �tc "Ansonia " \f K �Ansonia Bd. of Education v. Philbrook, 479 U.S. 60 (1986)Ansonia Bd. of Education v. Philbrook, 479 U.S. 60 (1986).  �tc "American Postal Workers " \f K �American Postal Workers Union v. Postmaster General, 781 F.2d 772, 39 FEP Cases 1847 (9th Cir. 1986)American Postal Workers Union v. Postmaster General, 781 F.2d 772, 39 F.E.P. 1847 (9th Cir. 1986) (Employer is not required to accept a particular accommodation proposed by an employee).



a.	After completing training period and being assigned a regular work schedule, deputy informed sheriffs office that he was a 7th Day Adventist and needed to have Sabbath off from sundown Friday until sundown Saturday.  Sheriff operated rotating shift system and advised deputy to seek shift swaps and allowed him to publicize need within department.  Department denied requests for time off, or transfer to a bailiff position or process server working Monday - Friday, and subsequently fired him for missing work.  Held:  Employer's offer met requirements of reasonable accommodation and employer is not required to offer choices among possible accommodations nor is employer required to show employee's proposal would result in an undue hardship.  �tc "Beadle v. Hillsborough " \f K �Beadle v. Hillsborough County Sherriff's Dept., 29 F.3d 589 (11th Cir. 1994)Beadle v. Hillsborough County Sheriff's Dept., 29 F.3d 589 (11th Cir. 1994).new



b.	In Civil Service, statute dictates the accommodation will be compensatory time off made up on overtime.  5 U.S.C. 5550(a).





�

VII.  AGE DISCRIMINATION�tc "VII.  AGE DISCRIMINATION"�.



A.	General Points�tc "A.General Points " \l 2�.



		1.	Protects individuals age 40 and older from discriminatory treatment because of their age.  29 U.S.C. 631(b).



2.	Age Discrimination in Employment Act (ADEA) codified at 29 U.S.C. 621, et seq.  See page  for historical development.



3.	�xe "Age Discrimination:Retirement Benefits"� A Supreme Court decision states that the ADEA was not designed to cover post-employment benefits which discriminate on the basis of age.  �tc "Betts " \f K �Public Employees v. Betts, 492 U.S. 158 (1989)Public Employees v. Betts, 492 U.S. 158, 175-82 (1989).  While the Court conducted this discussion in the context of the 

�bona fide pension plan exception, which is not available to federal agencies, the conclusion that ADEA does not generally prohibit age based differences in post-employment benefits should be applicable to federal agencies.



4.	Title 29 U.S.C. 633a governs federal employment.  



			a.	This provision protecting federal employees is viewed in isolation from the rest of the ADEA.  29 U.S.C. 633a(f).  �tc "Nakshian " \f K �Lehman v. Nakshian, 453 U.S. 156 (1981)Lehman v. Nakshian, 453 U.S. 156 (1981)(no right to jury trial in federal sector cases, because not specifically provided for in the statute).



			b.	One exception - definition of protected group (age 40 and older).  29 U.S.C. 631(b).

			

		5.	For federal employees there is no upper age limit for the protected group.



		6.	No requirement that administrative complaint be filed before initiating suit in federal district court.  29 U.S.C. 633a(d).



a.	The ADEA is silent with respect to the deadline for filing suit.  The EEOC position, borrowing from Title VII law,  is that the time limit for filing suit should be 90 days after the personnel action or the final agency decision if the administrative process is invoked.  57 Fed. Reg. 12,639 (April 10, 1992); �tc "Long v. Frank " \f K �Long v. Frank, 22 F.3d 54 (2d Cir. 1994)Long v. Frank, 22 F.3d 54 (2d Cir. 1994).  Other circuits use the 2-3 year statute of limitations applicable to private sector ADEA plaintiffs, while other circuits use the 6 year statute of limitations in the catch-all provision, 28 U.S.C. 2401(a).new

			

7.	EEOC Guidance. 29 C.F.R. Part 1625.



8.	EEOC Federal Employment Administrative Complaint Procedures.  29 C.F.R. 1614.201.



9.	Additional requirements on settlements of ADEA claims as a result of the Older Workers' Benefit Protection Act.  See page .



10.	EEOC Private Sector Administrative Complaint Procedures.  29 C.F.R. Part 1626.





B.	Analysis of Proof�tc "B.Analysis of Proof " \l 2�.



1.	�xe "Disparate treatment:Age discrimination"� Disparate treatment�xe "Age Discrimination:Disparate Treatment"�  - use McDonnell D�tc "McDonnell " \f K �ouglas Corp. v. Green, 411 U.S. 792 (1973), shifting burden analysis.  Discriminatory motive must be shown.  The Supreme Court discussion of disparate treatment analysis conducted in context of McDonnell Douglas without ever citing it.  Hazen�tc "Hazen  " \f K � Paper Co. v. Biggins, 123 L.Ed. 2d 338 (1993);  See, e.g. �tc "Dugan  " \f K �Dugan v. Martin Marietta Aerospace, 760 F.2d 397 (2d Cir. 1985)Dugan v. Martin Marietta Aerospace, 760 F.2d 397 (2d Cir. 1985); �tc "Garner  " \f K �Garner v. Boorstin, 690 F.2d 1034 (D.C. Cir. 1982)Garner v. Boorstin, 690 F.2d 1034 (D.C. Cir. 1982).



a.	Analysis.  �tc "Cuddy " \f K �Cuddy v. Carmen, 694 F.2d 853 (D.C. Cir. 1982)Cuddy v. Carmen, 694 F.2d 853, 857 (D.C. Cir. 1982).  Complainant proves that he/she:



				(1)	Prima facie case:�xe "Prima facie case"� 



(a)	is in protected age group (40+).



(b)	is qualified for the position.



					(c)	suffered as a result of a personnel action.



					(d)	was disadvantaged in favor of a "younger" person (need not be outside the protected group (younger than 40), just younger than plaintiff).  �tc "Battele " \f K �Taylor v. Battele Columbus Laboratories, 680 F.Supp 1165 (S.D. Oh. 1988)Taylor v. Battele Columbus Laboratories, 680 F.Supp 1165 (S.D. Oh. 1988).  Contra, �tc "Loeb v. Textron " \f K �Loeb v. Textron, 600 F.2d 1003 (1st Cir. 1979)Loeb v. Textron, 600 F.2d 1003 (1st Cir. 1979) (Proof of replacement by younger person not essential to prima facie case).  Note, the EEOC has held the complainant must be "significantly older" than the preferred employee to establish a prima facie case.  Where selectee was over 40 and only three years younger than complainant, EEOC found no prima facie case.  �tc "Byrd v. Dalton " \f K �Byrd v. Dalton, Secretary of the Navy, 01932646 (EEOC/OFO 1994)Byrd v. Dalton, Secretary of the Navy, 01932646, at 6 (EEOC/OFO 1994).



				(2)	Burden shifts�xe "Defenses:Legitimate nondiscriminatory reason"�  to the employer to produce evidence tending to show the employment action was taken for legitimate, non�discriminatory reasons.  "The ADEA was not intended as a vehicle for judicial review of business decisions.  The ADEA was intended to protect the older worker from arbitrary classifications on the basis of age but not to restrict the employer's right to make bona fide business decisions."  Mulder�tc "Mulder " \f K � v. Dalton, Secretary of the Navy, 01932026, at 4 (EEOC/OFO 1993), citing, �tc "Ackerman " \f K �Ackerman v. Diamond Shamrock Corp., 670 F.2d 66 (6th Cir. 1982)Ackerman v. Diamond Shamrock Corp., 670 F.2d 66, 70 (6th Cir. 1982).



(3)	Burden returns to complainant to prove that age was the determining factor.  Ha�tc "Hazen  " \f K �zen, 123 L.Ed. 2d  at 349, referencing, Hicks v�tc "St. Mary's  " \f K �. St. Mary's Honor Center, 113 S. Ct. 2742 (1993).  Complainant must show that age was a determinative factor in the agency's decision, "in the sense that 'but for' her age, she would not have been subjected to the adverse action at issue."  �tc "Abel v. Dalton " \f K �Abel v. Dalton, Secretary of the Navy, 01933043 (EEOC/OFO 1993)Abel v. Dalton, Secretary of the Navy, 01933043, at 3 (EEOC/OFO 1993), citing, �tc "LaMontagne " \f K �LaMontagne v. American Convenience Products, Inc., 750 F.2d. 1405  (7th Cir. 1984)LaMontagne v. American Convenience Products, Inc., 750 F.2d. 1405, 1409 (7th Cir. 1984).  See Discussion of Hic�tc "St. Mary's  " \f K �ks v. St. Mary's Honor Center, at page .



(a)	Isolated remarks will not suffice to meet plaintiff's burden.



					(b)	Comments from management officials not involved in the termination decision are not relevant.  �tc "Carrollton " \f K �Fowler v. Carrollton Public Library, 799 F.2d 976 (5th Cir. 1986)Fowler v. Carrollton Public Library, 799 F.2d 976 (5th Cir. 1986).



			b.	Burden of Proof.  "[A] disparate treatment claim cannot succeed unless the employee's protected trait [40 years or older] actually played a role in that process and had a determinative influence on the outcome."  Hazen�tc "Hazen  " \f K � Paper Co. v. Biggins, 123 L.Ed. 2d 338, 347 (1993) (emphasis added).  The Hazen decision should end a great deal of controversy in the circuits on the proper test to use. 

c.	There is no "disparate treatment under the ADEA when the factor motivating the employer is some feature other than the employee's age."  Haz�tc "Hazen  " \f K �en, at 346.  "This is true even if the motivating factor is correlated with age, as pension status typically is."  Id., 347.



d.	Reduction of average age in the employer work force does not by itself prove age discrimination.  �tc "Simpson v. Midland Ross " \f K �Simpson v. Midland Ross, 823 F.2d 937 (6th Cir. 1987)Simpson v. Midland Ross, 823 F.2d 937 (6th Cir. 1987).



e.	Difficult burden on plaintiff who is in early 40s.  �tc "Neely  " \f K �Neely v. Delta Brick and Tile, 817 F.2d 1224 (5th Cir. 1987)Neely v. Delta Brick and Tile, 817 F.2d 1224 (5th Cir. 1987).



	f.	Hostile Environment:  Complainant must show employer knew or should have known of supervisory conduct.  Knowledge not imputed, as is sometimes the case in sexual harassment hostile environment cases involving supervisors.  �tc "Prisons Industries " \f K �Lewis v. Federal Prisons Industries, Inc., 786 F.2d 1537 (11th Cir. 1986)Lewis v. Federal Prisons Industries, Inc., 786 F.2d 1537 (11th Cir. 1986).



2.	Disparate Impact�xe "Disparate impact:ADEA"� .  The EEOC and most courts apply disparate impact theory to ADEA.  However, the Supreme Court recently noted it had not decided this matter.  Haz�tc "Hazen  " \f K �en Paper Co. v. Biggins, 123 L.Ed. 2d 338, 346 (1993).  See discussion at page .





	C.	ADEA Statutory Defenses�xe "Age Discrimination:Defenses"� �tc "C.ADEA Statutory Defenses " \l 2� - Generally not available in federal sector cases.



		1.	An appeals court has held that Congress did intend the federal government to have the same obligations and flexibility as do private employers.  Therefore the statutory obligations and defenses would be available by analogy in order to effectuate the purposes of the statute.  �tc "Mason v. Lister  " \f K �Mason v. Lister, 562 F.2d 343 (5th Cir. 1977)Mason v. Lister, 562 F.2d 343 (5th Cir. 1977).  This case predates § 633a(f), however, it has not been overruled.



2.	RULE OF THUMB: Courts will view the protection for federal employees under the ADEA as broader than those for private or other public employees.  If it benefits complainant, a court will apply private sector ADEA principles as necessary to effectuate the purposes of the statute.



		3.	Bona Fide Occupational Qualification (BFOQ) - Although age is a determining factor in the employment decision the use of age is "reasonably necessary to the normal operation of a particular business."  29 U.S.C. 623(f)(1).



			a.	Majority of cases deal with public safety.  �tc "Wildlife " \f K �EEOC v. State of Tenn. Wildlife Resources Agency, 696 F.Supp. 1163 (1986), rev'd, 859 F.2d 24 (6th Cir. 1988), cert. denied, 109 S.Ct. 1342 (1989)EEOC v. State of Tenn. Wildlife Resources Agency, 696 F.Supp. 1163 (1986), rev'd, 859 F.2d 24 (6th Cir. 1988), cert. denied, 109 S.Ct. 1342 (1989); Weste�tc "Criswell " \f K �rn Airlines v. Criswell, 472 U.S. 400 (1985); �tc "St. Paul  " \f K �EEOC v. City of St. Paul, 671 F.2d 1162 (8th Cir. 1982)EEOC v. City of St. Paul, 671 F.2d 1162 (8th Cir. 1982).



			b.	The Federal provision, 29 U.S.C.633a, does not contain an exception for a bona fide occupational qualification (BFOQ). 



4.	Bona Fide Executive, 29 U.S.C. 631(c), may be discharged because of if over 65 years of age.  No analogous provision in 29 U.S.C. 633a.



		5.	Bona Fide Seniority Plan or Pension Plan, 29 U.S.C. 623(f)(3) and (4).  Public Employees Retirement System of Ohio v. Betts�tc "Betts " \f K �, 492 U.S. 158 (1989).  Once again no analogous provisions in 29 U.S.C. 633a.  However, Betts decision suggests ADEA does not prohibit age based difference in post-employment benefits.�xe "Age Discrimination:Retirement Benefits"� 



a.	One court held that bona fide pension plan defense was not available to federal government.  �tc "Valaris  " \f K �Valaris v. AFEES, 577 F.Supp. 282 (N.D. Cal. 1983)Valaris v. AFEES, 577 F.Supp. 282 (N.D. Cal. 1983).





D.	Miscellaneous Matters�tc "D.Miscellaneous Matters " \l 2�.



1.	�xe "Civil Rights Act of 1964 (Title VII):Proper Party"� Class actions�xe "Age Discrimination:Class Actions"�  may be maintained without regard to private sector ADEA "opt�in" requirement.  �tc "Moysey " \f K �Moysey v. Andrus, 481 F.Supp 850 (D.D.C. 1979)Moysey v. Andrus, 481 F.Supp. 850 (D.D.C. 1979).



2.	ADEA is the exclusive remedy for claims of age discrimination in the federal sector.  �tc "Purtill " \f K �Purtill v. Harris, 658 F.2d 134 (3d Cir. 1981), cert. denied, 462 U.S. 1131 (1982)Purtill v. Harris, 658 F.2d 134 (3d Cir. 1981), cert. denied, 462 U.S. 1131 (1982).





�

VIII.  DISCRIMINATION AGAINST INDIVIDUALS WITH DISABILITIES�tc "VIII.  DISCRIMINATION AGAINST INDIVIDUALS WITH DISABILITIES"�.



	A.	The Rehabilitation Act�tc "A.The Rehabilitation Act " \l 2� is very poorly drafted legislation.  It is poorly structured, fails to specifically prohibits discrimination, and has different exclusions from the definition of disability for the private sector and federal agencies.  29 U.S.C. 791 et seq..  





B.	The Act applies to federal agencies�tc "B.The Act applies to federal agencies " \l 2� (29 U.S.C. 794a), and organizations receiving federal funding (29 U.S.C. 794).





C.	�xe "Disability discrimination:Handicap"� Note on terminology�tc "C.Note on terminology " \l 2�.  Individuals are no longer "handicapped."  Rather, they are "individuals with a disability" (and not "the disabled").  The term "disability" was substituted for the term "handicap" by the Rehabilitation Act Amendments of 1992, Pub. L. 102-569, Title I § 102, 106 Stat 4360, effective October 29, 1992.





	D.	Key Statutory Provisions�tc "D.Key Statutory Provisions " \l 2�.  The Act does not prohibit discrimination on the basis of disability.  The Act only requires federal agencies to have an affirmative action plan.  29 U.S.C. § 794a referencing, § 791.�xe "Affirmative Action:Rehabilitation Act"�   The EEOC's regulations prohibiting discrimination on the basis of disability are at 29 C.F.R. §§ 1614.203, 1615.130.  It was not until the Civil Rights Act of 1991 that the statutory prohibition against discrimination was added, but only by reference back to the EEOC regulations.  42 U.S.C. 1981a(a)(2).



1.	When the Rehabilitation Act�xe "Disability discrimination:Rehabilitation Act"�  was originally enacted in 1973,  federal agencies were only required to have an affirmative action program for individuals with a disability, in accordance with § 501 (29 U.S.C. 791(b)).  This provision was interpreted as not providing a private cause action for employment based discrimination.  �tc "Counts v. USPS " \f K �Counts v. U.S. Postal Service, 17 F.E.P. 1161 (N.D. Fla. 1978), rev'd due to statutory changes, 631 F.2d 46 (5th Cir. 1980)Counts v. U.S. Postal Service, 17 F.E.P. 1161, 1165 (N.D. Fla. 1978), rev'd due to statutory changes, 631 F.2d 46 (5th Cir. 1980); �tc "Coleman v. Darden " \f K �Coleman v. Darden, 15 F.E.P. 272 (D. Co. 1977), aff'd, 595 F.2d 533 (10th Cir. 1979)Coleman v. Darden, 15 F.E.P. 272, 273 (D. Co. 1977), aff'd, 595 F.2d 533 (10th Cir. 1979).

		2.	The Act also included § 504 (29 U.S.C. 794) which provides that "no otherwise qualified individual with a disability" shall, solely by reason of his or her disability be excluded from participating in, denied benefits of, or subjected to discrimination under any program or activity conducted by an executive agency."  



a.	Although the provision was aimed at organizations receiving federal grants, some courts used it as a basis for prohibiting discrimination by federal agencies.



3.	Congress amended the Rehabilitation Act in 1978 adding § 504a (29 U.S.C. 794a).  This section provided that the remedies, procedures, and rights set forth in § 717 of Title VII (42 U.S.C. 2000e-16) were available with respect to any complaint under 29 U.S.C. 791.  No mention was made of § 794, and § 791 still only requires federal agencies to have an affirmative action plan.



a.	Courts cite either section 791 or 794 as the statutory basis for prohibiting disability discrimination by federal agencies.  E.g., Johnston �tc "Johnston v. Horne " \f K �v. Horne, 875 F.2d 1415 (9th Cir. 1989) (citing § 791);  �tc "Prewitt " \f K �Prewitt v. U.S. Postal Service, 662 F.d 292 (5th Cir. 1981)Prewitt v. U.S. Postal Service, 662 F.d 292 (5th Cir. 1981) (citing § 794).



b.	The EEOC uses § 501 (29 U.S.C. 791) of the Rehab Act as the statutory basis for prohibiting employment discrimination against individuals with disabilities by federal agencies.  �tc "Donald v. Garrett " \f K �Donald v. Garrett, Secretary of the Navy, 03910096 (EEOC 1992)Donald v. Garrett, Secretary of the Navy, 03910096, at 5 (EEOC 1992).



4.	�xe "Disability discrimination:EEOC regulations"� EEOC Regulations.  In 1978, the EEOC, citing 29 U.S.C. 791 as authority, published regulations prohibiting discrimination against individuals with handicaps.  29 C.F.R. 1613.703 (1979) (now codified at 29 C.F.R. 1614.203(b)).



5.	�xe "Disability discrimination:Civil Rights Act of '91"� The Civil Rights Act of 1991, § 102, provides, "In an action brought by a complaining party under the powers, remedies, and procedures set forth in section 706 or 717 of the Civil Rights Act of 1964 (as provided in ... section 505(a)(1) of the Rehabilitation Act of 1973 (29 U.S.C. 794a(a)(1)) ... against a respondent [employer] who engaged in unlawful intentional discrimination ... under section 501 of the rehabilitation Act of 1973 (29 U.S.C. 791) 

� and the regulation implementing section 501 concerning the provisions of reasonable accommodation ... against an individual, the complaining party may recover ... damages."  42 U.S.C. 1981a(a)(2).



a.	Note that the EEOC regulations in effect when the Civil Rights Act became law on November 21, 1991, were published at 29 C.F.R. part 1613.  On April 10, 1992, the EEOC published its new regulations at part 1614.  Added to the regulations was the reassignment requirement for non-probationary employees.  29 C.F.R. 1614. 203(g).



6.	�xe "Disability discrimination:Americans with Disabilities Act"� Connection to ADA.  When Congress passed the Americans with Disabilities Act in 1990, it included a provision that nothing in the ADA should be construed to apply a lesser standard, than the employment standards set out in the Rehabilitation Act or the regulations issued pursuant to the Rehabilitation Act.  42 U.S.C.A. § 12201(a) (West Supp. 1994).  In the Rehabilitation Act Amendments of 1992, Congress inserted a similar statement which provides that the standards used to determine whether the Rehab Act has been violated shall be the same stands applied under the ADA.  29 U.S.C.A. 791(g) (West Supp. 1994), referencing, 42 U.S.C. 12111 et. seq.



a.	It is the position of the EEOC that the reference in the Rehab Act to the ADA means that the entire Title I of the ADA (the employment title) now applies to federal agencies.





	E.	Key Regulatory Provisions�tc "E.Key Regulatory Provisions " \l 2� of the Rehabilitation Act.  �xe "Disability discrimination:EEOC regulations"� 



		1.	29 C.F.R. 1614.201 (previously 29 C.F.R. 1613.702 (qualified handicapped employee) and 29 C.F.R. 1613.704 (b)(reasonable accommodation)).



2.	OPM Regulations � 5 C.F.R. 335.102 (Agency authority to Promote, Demote, or Reassign); 5 C.F.R. Part 338 (Qualifications Requirements).



3.	FPM Part 339, Subchapter 1�3, Separation for Medical Unfitness, subparagraph (2) on reassignment.



4.	FPM Letter 751�2 (Taking action on the Problem Employee) 4 Feb 1983 � subparagraph II.B.2.b. (ways of providing accommodation).



5.	Handbook of Reasonable Accommodation, OPM Doc 720�A (March 1980)(Reassigning and Retraining Employees).



6.	Handbook of Selective Placement, OPM Doc. 125�11�3 (March 1979).  Subparagraph a.  (An Alternative to Disability Retirement pp. 17�18).





F.	Summary of Disability Discrimination�tc "F.Summary of Disability Discrimination " \l 2�.  The issues in the area of disability law are:



1.	There are two types of disability cases.  



a.	One is an allegation of disparate treatment, or disparate impact.  For example, complainant alleges the agency treats individuals with disabilities different than those without, by imposing heavier discipline or failing to promote etc.  In these cases, standard analysis is used, e.g., McDonnell�tc "McDonnell " \f K � Douglas analysis where disparate treatment is alleged and no direct evidence of discriminatory intent exists.



b.	In the second type of case, complainant alleges the agency has failed to accommodate a disability.



2.	In either type of case, complainant must prove they have a disability and are qualified for the position.  Complainant must fit in a restricted range.  Complainant must have a disability, but not be so impaired s/he can't do the job.  �tc "Tudyman  " \f K �Tudyman v. United Airlines, 38 FEP 732 (C.D.Ca. 1984)Tudyman v. United Airlines, 38 F.E.P. 732, 736 (C.D.Ca. 1984).



a.	In order to establish a disability, complainant must prove s/he has a: 



1.	Physical or mental impairment;



				2.	Which substantially limits a major life activity;



3.	Or has a record of an impairment (i.e., has had the condition in the past);



4.	Or is regarded as having a disability.



29 C.F.R 1614.203(a).



5.	There is a separate analysis to determine if a contagious disease constitutes a disability.



b.	Complainant must establish a causal connection between the disability an the adverse employment action.



				1.	Disability must be known to the employer.



c.	Statutory exceptions exist to the definition of disability.



3.	In addition to proving a disability, complainant must show s/he is qualified for the position with or without accommodation.



			a.	In order to be qualified, complainant must be able to perform the essential functions of the job.



4.	Once complainant has established they are a qualified person with a disability, then go on to the next phase of the analysis:



			a.	Complainant proves disparate treatment or disparate impact; or,



b.	Agency failed to accommodate the disability.



5.	Accommodation Issues.



a.	Types of accommodation.



b.	Reassignment as accommodation.



c.	Accommodation and undue hardship on the agency.

6.	�xe "Disability discrimination:Compensatory damages"� Compensatory Damages.  The Civil Rights Act of 1991 made compensatory damages available for violations of the Rehabilitation Act by federal agencies.  However, the law also provides that if agencies makes good faith efforts, in consultation with the person with the disability, to make and identify a reasonable accommodation which would not cause an undue hardship on the employer (including federal agencies), then compensatory damages are not available.  The statute does not require the employer to find a reasonable accommodation.  Rather it requires a good faith effort.  This provision was placed in the statute to encourage employers to consult with the affected employee.  Civil Rights Act of 1991,  § 102, 42 U.S.C. 1981a(a).  We believe this will be a very narrow exception.  The employer would have to make a good faith effort at accommodation and yet fall short in the attempt, in violation of the law.



		7.	Affirmative Action.  See page  for discussion of affirmative action.





	G.	Establishing a Disability�tc "G.Establishing a Disability " \l 2�.  29 C.F.R. 1614.203(a)(1); 41 C.F.R. 60.741, Appendix A (1981).



1.	Individual with a disability is one who has:  



a.	A physical or mental impairment which substantially limits one or more major life activities.



b.	Has been so limited in the past, i.e., is known to have a record of such impairment.



c.	Is regarded as having such an impairment, regardless of whether or not the individual actual has an impairment which substantially limits a major life activity.



d.	There is a separate analysis to determine if a contagious disease constitutes a disability.  See page .



2.	�xe "Disability discrimination:Major life activity"� The key to understanding "impairment" is the concept of "substantially limits a major life activity."

			a.	Major Life Activities.  29 C.F.R. 1614.203(a)(3).  Caring for one's self, walking, seeing, hearing, speaking, performing manual tasks.



			b.	Major life activity includes being able to work or hold a job.  However, inability to perform one specific job is not a substantial limitation of a major life activity.  E.E. Black, Ltd. v. Marshall�tc "E.E. Black " \f K �, 497 F.Supp. 1088, 1099-1100 (D. Hi. 1980); �tc "Jasany " \f K �Jasany v. USPS, 755 F.2d 1244 (6th Cir. 1985)Jasany v. USPS, 755 F.2d 1244 (6th Cir. 1985); �tc "Anderson v. O'Keefe " \f K �Anderson v. O'Keefe, Acting Secretary of the Navy, 03920115 (EEOC 1992)Anderson v. O'Keefe, Acting Secretary of the Navy, 03920115, at 7, 9 (EEOC 1992), citing, E.E. Black, Ltd., �tc "Gomez v. Aldridge, 0007 " \f K �Gomez v. Aldridge, Secretary of the Air Force, 03890007, IHS 2140-D7 (EEOC/ORA 1989)Gomez v. Aldridge, Secretary of the Air Force, 03890007, IHS 2140-D7 (EEOC/ORA 1989); �tc "Whitney v. Treasury " \f K �Whitney v. Treasury, 28 M.S.P.R. 330 (1985)Whitney v. Treasury, 28 M.S.P.R. 330 (1985); �tc "Miller MSPB " \f K �Miller v. HHS, 9 MSPB 472 (1982)Miller v. HHS, 9 MSPB 472 (1982); �tc "Powers MSPB " \f K �Powers v. HHS, 7 MSPR 619 (1981)Powers v. HHS, 7 M.S.P.R. 619 (1981); �tc "Ahr " \f K �Ahr v. Justice, 23 M.S.P.R. 238 (1984)Ahr v. Justice, 23 M.S.P.R. 238 (1984).  A person with a disability is one whose general employability is substantially limited, not the inability to do a particular type of job.  Anderson�tc "Anderson v. O'Keefe " \f K �, at 9, citing, Gomez.



			c.	Varicose veins substantially limited major life activity of sitting and standing.  �tc "Oesterling v. Walters " \f K �Oesterling v. Walters, 760 F.2d 859 (8th Cir. 1985)Oesterling v. Walters, 760 F.2d 859 (8th Cir. 1985).



			d.	Mental disorder which evidenced itself through self destructive acts and attacks on others substantially limited major life activity of prospective medical student � the "ability to handle stressful situations of the type faced in medical training."  �tc "New York University " \f K �Doe v. New York University, 666 F.2d 761 (2d Cir. 1981)Doe v. New York University, 666 F.2d 761 (2d Cir. 1981).



			e.	Hypersensitivity to smoke substantially limited major life activity of being able to "work in an environment which is completely smoke free."  �tc "Pridemore " \f K �Pridemore v. Rural Legal Aid Society of W. Veterans Admin., 549 F.Supp. 85 (W.D. Wash 1982)Pridemore v. Rural Legal Aid Society of W. Veterans Administration, 549 F.Supp. 85 (W.D. Wash. 1982).



f.	Permanent, chronic bronchitis, is a condition which substantially limits an individual's ability to work and breathe, constitutes a substantially limiting impairment and is a disability.  �tc "Spering v. Kelso " \f K �Spering v. Kelso, Acting Secretary of the Navy, 01930551  (EEOC/OFO 1993)Spering v. Kelso, Acting Secretary of the Navy, 01930551, at 4-5 (EEOC/OFO 1993).



g.	Complainant established she suffered from numerous allergies, suffering from chronic sinusitis, allergic rhinitis, and recurrent respiratory infections, and had two instances where she was unable to work for a day, "there is no indication as to the degree to which these impairments affected petitioner's ability to work, to breath, and so forth," and the two incidents were insufficient to establish the condition affected a major life activity.  �tc "James v. Dalton " \f K �James v. Dalton, Secretary of the Navy, 03940017 (EEOC 1994)James v. Dalton, Secretary of the Navy, 03940017, at 7 (EEOC 1994).



3.	�xe "Disability discrimination:Impairment"� Impairment.  29 C.F.R. 1614.203(a)(2).



a.	The term "impairment" means any condition which weakens, diminishes, restricts or otherwise damages an individual's health or physical or mental activity.  �tc "E.E. Black " \f K �E.E. Black, Ltd v. Marshall, 497 F.Supp. 1088 (D. Hawaii 1980)E.E. Black, Ltd v. Marshall, 497 F.Supp. 1088 (D. Hi. 1980).



b.	The impairment must be permanent, or at least a long term condition.  �tc "Hobson v. Garrett " \f K �Hobson v. Garrett, Secretary of the Navy, 01912782 (EEOC/OFO 1991)Hobson v. Garrett, Secretary of the Navy, 01912782, at 3 (EEOC/OFO 1991), citing:  �tc "Brooks v. Justice " \f K �Brooks v. Thornburgh, Attorney General, 01903423, IHS 2835-A12 (EEOC/ORA 1990)Brooks v. Thornburgh, Attorney General, 01903423, IHS 2835-A12 (EEOC/ORA 1990); �tc "Stevens v. Stubbs " \f K �Stevens v. Stubbs, 576 F.Supp. 1409 (N.D. Ga. 1983)Stevens v. Stubbs, 576 F.Supp. 1409, 1414 (N.D. Ga. 1983).



(1)	Placement on light duty because of an on-the-job injury neither establishes complainant has a disability nor triggers the protection of the Rehabilitation Act.  Hobson, at 4, citing �tc "March v. Postal Service " \f K �March v. Frank, Postmaster General, 01910954, IHS 3059-C3 (EEOC/OFO 1991)March v. Frank, Postmaster General, 01910954, IHS 3059-C3 (EEOC/OFO 1991).



c.	Conditions that have been considered "impairments."



				(1)	Contagious tuberculosis.  �tc "Arline " \f K �School Board of Nassau County v. Arline, 480 U.S. 273 (1988)School Board of Nassau County v. Arline, 480 U.S. 273 (1988).  See discussion at page   concerning contagious diseases. 



				(2)	Hepatitis B.  �tc "Kohl by Kohl " \f K �Kohl by Kohl v. Woodhaven Learning Center, 865 F.2d 930 (8th Cir. 1988)Kohl by Kohl v. Woodhaven Learning Center, 865 F.2d 930 (8th Cir. 1988).



				(3)	Multiple sclerosis.  �tc "Pushkin " \f K �Pushkin v. Regents of the Univ. of Colorado, 685 F.2d 1372 (10th Cir. 1981)Pushkin v. Regents of the Univ. of Colorado, 685 F.2d 1372 (10th Cir. 1981).



				(4)	Cerebral palsy, nocturnal epilepsy and dyslexia.  �tc "Green Area " \f K �Fitzgerald v. Green Area Education Agency, 589 F.Supp. 1130 (S.D. Iowa 1984)Fitzgerald v. Green Area Education Agency, 589 F.Supp. 1130 (S.D. Iowa 1984).



				(5)	Blindness in one eye.  �tc "Holly " \f K �Holly v. City of Naperville, 603 F.Supp. 220 (N.D. Ill. 1985)Holly v. City of Naperville, 603 F.Supp. 220 (N.D. Ill. 1985).  Individual who is legally blind is impaired even if they can read large print.  �tc "Norcross " \f K �Norcross v. Sneed, 573 F.Supp. 533 (W.D. Ark. 1983)Norcross v. Sneed, 573 F.Supp. 533 (W.D. Ark. 1983). 



				(6)	Permanent osteoarthritis of the knee joint.  �tc "Guinn " \f K �Guinn v. Bolger, 598 F.Supp. 196 (D.D.C. 1984)Guinn v. Bolger, 598 F.Supp. 196 (D.D.C. 1984).



				(7)	Right leg amputated below the knee.  �tc "Longoria " \f K �Longoria v. Harris, 554 F.Supp. 102 (S.D. Tx. 1982)Longoria v. Harris, 554 F.Supp. 102 (S.D. Tx. 1982).



				(8)	Hypersensitivity to smoke.  �tc "Vickers  " \f K �Vickers v. Veterans Admin., 549 F.Supp. 85 (W.D. Wash. 1982)Vickers v. Veterans Admin., 549 F.Supp. 85 (W.D. Wash. 1982); �tc "Crawford " \f K �Crawford v. Army, 01883270 (EEOC/ORA 1989)Crawford v. Army, 01883270 (EEOC/ORA 1989).



				(9)	Transvestism because it is recognized as a mental disorder by the American Psychiatric Association.  �tc "Blackwell " \f K �Blackwell v. Dept. of Treasury, 639 F.Supp. 289 (D.D.C. 1986), aff'd, 830 F.2d 1183 (D.C.Cir. 1987)Blackwell v. Dept. of Treasury, 639 F.Supp. 289 (D.D.C. 1986) (no liability found on other grounds) aff'd, 830 F.2d 1183 (D.C.Cir. 1987).  Note, this result is restricted to federal sector employment.  Congress amended the definition of disability applicable to the private sector to exclude such conditions.  29 U.S.C. 706(8)(D) - (F).



d.	Conditions which have been found not to be "impairments."



(1)	Transitory illnesses do not constitute an impairment.  Agency properly removed employee for excessive absenteeism who claimed to have been ill from a series of conditions including sore back, neck pains, headaches, vomiting, pain in the side, abdominal pain, knee problems, chills, fever, bronchitis, colds, "virus allergic reaction," "not feeling well," bursitis, sore knee, congestion, rash, kidney stones, shingles, sore throat, flue, left heel pain, gum pain, throat infection and toothache.  �tc "Ching v. O'Keefe " \f K �Ching v. O'Keefe, Acting Secretary of the Navy, 03920169 (EEOC/OFO 1992)Ching v. O'Keefe, Acting Secretary of the Navy, 03920169, at 5-6 (EEOC/OFO 1992), citing, see Stevens�tc "Stevens v. Stubbs " \f K � v. Stubbs, 576 F.Supp. 1409 (N.D. Ga. 1983) (Rehabilitation Act does not encompass transitory illnesses, no matter how severe, that have no permanent effect on a person's health).

 

				(2)	Being left handed is a physical "characteristic" not an "impairment."  �tc "Dela Torres " \f K �Dela Torres v. Bolger, 781 F.2d 1134 (5th Cir. 1986)Dela Torres v. Bolger, 781 F.2d 1134 (5th Cir. 1986).



				(3)	Characteristics such as average height or weight that renders an individual incapable of performing a particular job.  Jasany�tc "Jasany " \f K � v. USPS, 755 F.2d 1244 (6th Cir. 1985).



				(4)	Weight in excess of the limits for flight attendants resulting from voluntary bodybuilding.  �tc "Tudyman  " \f K �Tudyman v. United Airlines, 608 F.Supp. 739 (C.D. Cal. 1984).



				(5)	A psychiatrists diagnosis of a generalized anxiety disorder made five months after the absent complainant was fired is insufficient to establish complainant had an impairment which substantially limited a major life activities.  �tc "Wilson v. Runyon " \f K �Wilson v. Runyon (sic, Kelso, Acting Secretary), Secretary of the Navy, 0393077, IHS 3719-D11 (EEOC/OFO 1993)Wilson v. Runyon (sic, Kelso, Acting Secretary),  Secretary of the Navy, 0393077, IHS 3719-D11, at 3 (EEOC/OFO 1993).



				(6)	Complainant's unspecified internal injury held not to constitute an impairment.  �tc "Lose v. Dalton " \f K �Lose v. Dalton, Secretary of the Navy, 01933022 (EEOC/OFO 1993)Lose v. Dalton, Secretary of the Navy, 01933022 (EEOC/OFO 1993).



	e.	Contagious Diseases.�xe "Disability discrimination:Contagious disease"�   A contagious disease could be a disability under the Rehab Act.  The fact that an individual who has a record of an impairment is also contagious does not remove the individual from coverage of the Rehab Act.  

				(1)	Two part test to determine if an individual with a disability who is contagious is otherwise qualified.  School Board of Nassau County v. Arline�tc "Arline " \f K �, 480 U.S. 273 (1988).



	(a)	First, assess the risk to others, considering:



	(i)	the nature of the risk (how the disease is transmitted);



	(ii)	the duration of the risk (how long the carrier is infectious);



	(iii)	the severity of the risk (what 	is the potential harm to third parties); and



	(iv)	the probabilities the disease will be transmitted and will cause varying degrees of harm.



	(b)	Second, if the individual is found to pose a significant risk to others, determine whether the accommodation necessary to eliminate that risk is reasonable.



	(c)	The Court said that an accommodation is not reasonable if it either imposes undue financial and administrative burdens on the [defendant] or requires a fundamental alteration in the nature of the [defendant's] program, citing �tc "Southeastern Community " \f K �Southeastern Community College v. Davis, 442 U.S. 397 (1979)Southeastern Community College v. Davis, 442 U.S. 397 (1979).



	(2)	NOTE:  Undecided whether a carrier of a contagious disease who is asymptomatic is impaired or otherwise disabled within the meaning of the Rehab Act.



	(3)	Judicial applications of the Arline�tc "Arline " \f K � framework.



					(a)	Circuit court reversed and remanded the district court finding that the exclusion of a carrier of infectious hepatitis B from a rehabilitation center violated the Act.  Kohl�tc "Kohl by Kohl " \f K � by Kohl v. Woodhaven Learning Center, 865 F.2d 930 (8th Cir. 1989). 



					(b)	Circuit court remanding case for further findings regarding accommodations for mentally handicapped child in late stages of AIDS seeking to participate in special class for mentally handicapped kids.  �tc "Hillsborough " \f K �Martinez v. School Board of Hillsborough County, 861 F.2d 1502 (11th Cir. 1988)Martinez v. School Board of Hillsborough County, 861 F.2d 1502 (11th Cir. 1988) 



					(c)	Court granted a preliminary injunction returning teacher with AIDS to classroom duties.  �tc "Chalk " \f K �Chalk v. U.S. District Court for the Central District of California, 840 F.2d 701 (9th Cir 1988)Chalk v. U.S. District Court for the Central District of California, 840 F.2d 701 (9th Cir 1988).



					(d)	Court granted preliminary injunction returning a student with AIDS to his regular class.  �tc "Dolton " \f K �Doe v. Dolton Elementary School District No. 148, 649 F.Supp 440 (N.D. Ill. 1988)Doe v. Dolton Elementary School District No. 148, 649 F.Supp 440 (N.D. Ill. 1988).



					(e)	AIDS carrier excluded from any treatment due to fear of contagion an individual with a handicap.  �tc "Centinela " \f K �Doe v. Centinela Hospital, 1988 WL 81776, 57 USLW 2034 (C.D. Cal. June 30, 1988)Doe v. Centinela Hospital, 1988 W.L. 81776, 57 U.S.L.W. 2034 (C.D. Cal. June 30, 1988).



	(4)	Arline�tc "Arline " \f K � holding and test have been codified in the American with Disabilities Act (ADA).  42 U.S.C. 12113(b).



4.	Statutory exclusions exist to the definition of disabled.



a.	�xe "Disability discrimination:Drug abuse"� Drug Users.  The ADA modified the Rehabilitation Act's definition of individuals with disability to exclude current drug users.  29 U.S.C.A. 706(8)(C)(i) (West Supp. 1994); 29 C.F.R. 1614.204(h); �tc "Smalle " \f K �Smalle v. Dalton, Secretary of the Navy, 03930174 (EEOC 1994)Smalle v. Dalton, Secretary of the Navy, 03930174 (EEOC 1994) (stocker who testified he was high on crack when he stole merchandise from commissary is not disabled under the Rehabilitation Act); �tc "Avant " \f K �Avant v. Dalton, Secretary of the Navy, 03940057 (EEOC 1994)Avant v. Dalton, Secretary of the Navy, 03940057, at 6 (EEOC 1994).

(1)	Exceptions to the exclusion.



					(a)	The statute continues to prohibit discrimination against individuals because they have completed drug rehab.  29 U.S.C.A. 706(8)(C)(ii)(I) (West Supp. 1994).  However, successful drug rehabilitation subsequent to the adverse action does not bring the individual within the definition of disabled.  �tc "Thomas v. VA " \f K �Thomas v. VA, 03920076, IHS 3657-E7 (EEOC 1993)Thomas v. VA, 03920076, IHS 3657-E7 (EEOC 1993); Smalle�tc "Smalle " \f K � v. Dalton, supra.



(b)	The statute continues to prohibit discrimination against individuals because they are enrolled in a drug rehab program, as long as they are not currently using drugs.  29 U.S.C.A. 706(8)(C)(ii)(II) (West Supp. 1994).



(c)	The statute continues to prohibit discrimination on the basis that the agency wrongly believes the individual is a current drug user.  29 U.S.C.A. 706(8)(C)(ii)(III) (West Supp. 1994).



			b.	�xe "Disability discrimination:Alcoholism"� Alcoholism.  The ADA language amending the Rehab Act would also seem to remove current alcoholics from the definition of individuals with disabilities.  However, the Hughes Act, 42 U.S.C. 290dd, prohibits federal agencies from denying employment to individuals solely on the grounds of prior substance abuse.  Whitlock�tc "Whitlock " \f K � v. Donovan, 598 F.Supp. 126, 130-31 (D.D.C. 1984), aff'd, 790 F.2d 964 (D.C. Cir. 1986); see also, Johnston v. Horne�tc "Johnston v. Horne " \f K �, 875 F.2d 1415 (9th Cir. 1989).



c.	Note that the additional statutory exclusions from the definition of disabled found at 29 U.S.C. 706(8)(D) - (F) (covering such diverse matters as kleptomania to transvestism) probably do not apply to federal agencies.  Exclusions from the federal definition are specifically addressed in § 706(8)(C).



5.	Has a Record of Substantial Impairment.



a.	That complainant received one diagnoses as having an impairment does not establish she has a "record" of an impairment.  In addition, there was conflicting reports from her physician as to whether she had a disability.  Anderson�tc "Anderson v. O'Keefe " \f K � v. O'Keefe, Secretary of the Navy, 03920115, at 9 (EEOC 1992).



b.	Placing an employee on permanent work restrictions, requiring her to periodically update the agency on her condition, and then removing restrictions when she was capable of performing the work does not establish complainant was disabled.  �tc "Anderson v. O'Keefe " \f K �Anderson v. O'Keefe, Secretary of the Navy, 03920115, at 9 (EEOC 1992).



6.	Discrimination on the Basis of a Perceived Disability. 



a.	Employer rejected applicant, who had previously performed in the position, because she was morbidly obese.  �tc "Cook  " \f K �Cook v. State of Rhode Island, Dept. of Mental Health, Retardation, and Hospitals, 10 F.3d 17 (1st Cir. 1993)Cook v. State of Rhode Island, Dept. of Mental Health, Retardation, and Hospitals, 10 F.3d 17 (1st Cir. 1993). 



b.	Be careful of homosexual discrimination couched in terms of fear of HIV transmission.



7.	Burden of Proof.  Complainant has the burden of establishing s/he has a disability.  Normally established through evidence from expert.



a.	E.g., psychiatric evaluation that complainant met the �tc "DSMIII " \f D �American Psychiatric Assoc. Diagnostic Statistical Manual (DSM-III-R) (3d ed. revised 8th printing 1990)DSM-III-R (Diagnostic Statistical Manual, published by the American Psychiatric Assoc.) criteria for alcohol dependence constitutes sufficient medical evidence to establish alcoholism.  �tc "Newland " \f K �Newland v. Dalton, Secretary of the Navy, 03930011 (EEOC 1993)Newland v. Dalton, Secretary of the Navy, 03930011, at 6-7 (EEOC 1993).



b.	Doctor's note that complainant has "work-related stress which caused many internal problems" and recommendation that complainant be given a "less stressful work environment" "is much too vague a foundation on which to base a finding that appellant is handicapped.  Nor is there any evidence that this undefined condition constituted a substantial limitation on any major life activity ... ."  �tc "Fuderbunk " \f K �Funderbunk v. Garrett, Secretary of the Navy, 01912368 (EEOC/OFO 1991)Funderbunk v. Garrett, Secretary of the Navy, 01912368, at 4 (EEOC/OFO 1991).



c.	Complainant failed to establish a disability where:  the VA rated complainant as having a 30% service connected disability, but no documentation was submitted on the nature of the disability or the limitations it places upon complainant; complainant had suffered an on the job back injury which he subsequently reinjured, but was only placed on light duty; and did not present any evidence of permanent limitation on major life activities.  �tc "Estioko " \f K �Estioko v. O'Keefe, Secretary of the Navy, 01921781 (EEOC 1992)Estioko v. O'Keefe, Secretary of the Navy, 01921781, at 5-6 (EEOC 1992) (Commission also reviewed record to determine if complainant was regarded as being handicapped).



d.	Complainant failed to establish a disability where he alleged he suffered a permanent back injury as a result of a car accident, and the medication he was taking for the back injury was causing chronic headaches and occasional blackouts, but the record was devoid of any documentation supporting these claims.  �tc "Harley v. O'Keefe " \f K �Harley v. O'Keefe, Acting Secretary of the Navy, 01921505 (EEOC/OFO 1992)Harley v. O'Keefe, Acting Secretary of the Navy, 01921505, at 5 (EEOC/OFO 1992); �tc "Bankston " \f K �Bankston v. Dalton, Secretary of the Navy, 03940162 (EEOC/OFO 1994)Bankston v. Dalton, Secretary of the Navy, 03940162, at 3-4 (EEOC/OFO 1994).



e.	Complainant, who alleged he had arthritis, and had a 10% VA disability rating, failed to establish he was an individual with a disability.  The only physical limits were on "excessive walking" and evidence showed he regularly played basketball.   Thus, his conditions were not limiting a major life function.  �tc "Mosely v. Dalton " \f K �Mosely v. Dalton, Secretary of the Navy, 01941757 (EEOC/OFO 1994)Mosely v. Dalton, Secretary of the Navy, 01941757, at 4 (EEOC/OFO 1994).



8.	Complainant must establish a causal connection or nexus between the disability an the adverse employment action.  �tc "Kiernan " \f K �Kiernan v. Army, 12 M.S.P.R. 38 (1982)Kiernan v. Army, 12 M.S.P.R. 38 (1982); �tc "Clemons " \f K �Clemons v. Army, 21 MSPR 166 (1984)Clemons v. Army, 21 M.S.P.R. 166 (1984); �tc "Villanueva " \f K �Villanueva v. USPS, 26 MSPR 534 (1985)Villanueva v. USPS, 26 M.S.P.R. 534 (1985); �tc "DeDonato " \f K �DeDonato v. USPS, 25 MSPR 286 (1984)DeDonato v. USPS, 25 M.S.P.R. 286 (1984); �tc "Brinkley " \f K �Brinkley v. VA, 37 MSPR 682 (1988)Brinkley v. VA, 37 M.S.P.R. 682 (1988); �tc "Randle " \f K �Randle v. Dept of Navy, 50 MSPR 574 (1991)Randle v. Dept of Navy, 50 M.S.P.R. 574 (1991).



a.	Complainant, a WG-10 Utility Systems Repair Operator working for the Marine Corps, failed to establish a causal connection between his alcoholism and his attempt to fire a semi-automatic rifle at co-workers in an off-post bar.  Complainant claimed he was drinking the day before the 2:00 a.m. assault, but none of the witnesses, nor the police who arrested him two hours later, saw any indications of intoxication.  Also, the evidence showed he acted deliberately; when the rifle failed to fire, Complainant chambered a second round and attempted to fire a second time before he was disarmed.  The Commission sustained the removal.  �tc "Newland " \f K �Newland v. Dalton, Secretary of the Navy, 03930011, at 6-8 (EEOC 1993).



			b.	The disability must be known to the employer or the employer should reasonably have known of the disability.  �tc "Joshua " \f K �Joshua v. SA, 2 MSPR 780 (1980)Joshua v. SA, 2 M.S.P.R. 780 (1980); �tc "Booth " \f K �Booth v. HHS, 23 MSPR 353 (1984)Booth v. HHS, 23 M.S.P.R. 353 (1984); �tc "Marshall " \f K �Marshall v. GPO, 18 MSPR 682 (1984)Marshall v. GPO, 18 M.S.P.R. 682 (1984); �tc "Noe " \f K �Noe v. USPS, 28 MSPR 86 (1985)Noe v. USPS, 28 M.S.P.R. 86 (1985); �tc "Ritter " \f K �Ritter v. USPS, 37 MSPR 334 (1988)Ritter v. USPS, 37 M.S.P.R. 334 (1988).



	(1)	An agency's duty to accommodate complainant's chronic bronchitis was never triggered because the agency was never informed of the condition.  Spering�tc "Spering v. Kelso " \f K � v. Kelso, Acting Secretary of the Navy, 01930551, at 4-5 (EEOC/OFO 1993), citing, �tc "Lewis v. Treasury " \f K �Lewis v. Treasury, 05910902 (EEOC 1992)Lewis v. Treasury, 05910902 (EEOC 1992).



(2)	Where complainant did not notify his supervisors of the reasons for his absences or failure to properly substantiate his absences, failed to establish a nexus between the agency's actions and his alleged disability.  �tc "Harley v. Dalton " \f K �Harley v. Dalton, Secretary of the Navy, 03940161 (EEOC/OFO 1994)Harley v. Dalton, Secretary of the Navy, 03940161, at 4 (EEOC/OFO 1994).



(3)	Complainant, a probationary computer Training Instructor was removed for making racist and sexist remarks to students and co-workers, failure to comply with instructions, and a negative attitude towards the course materials.  He alleged his conduct was due to alcoholism, but the evidence was the conduct occurred after his rehab and their was no relapse.  In his request for reconsideration complainant submitted new evidence that he had been diagnosed with Post Traumatic Stress Disorder which he claimed accounted for his behavior.  "[T]hese facts are immaterial ... [because] the agency was unaware that appellant suffered from that impairment at the time it took the challenged actions against him ... ."  �tc "Smith v. Dalton " \f K �Smith v. Dalton, Secretary of the Navy, 05940130 (EEOC 1994)Smith v. Dalton, Secretary of the Navy, 05940130, at 3 (EEOC 1994).



c.	Complainant, a WG-9 Fabric Worker at the Norfolk Naval Shipyard was removed for excessive absences (two periods totaling 9 months).  In his appeal to the MSPB he alleged he was addicted to cocaine and alcohol and during part of the second period of absences he had been in rehab.  He alleged the Navy failed to accommodate his disabilities.  In his subsequent appeal to the EEOC, the Commission found that given the daily "drug use, it is difficult ... to discern the nexus between petitioner's misconduct and his alcoholism."  What evidence of nexus existed relied almost exclusively on complainant's testimony.  However, complainant's credibility was destroyed by his conflicting testimony on the reason for his fist period of absence, his failure to report for work after the end of rehab and other inconsistencies.  Avant�tc "Avant " \f K � v. Dalton, Secretary of the Navy, 03940057, at 7 (EEOC 1994).





	H.	Qualified for the Position�tc "H.Qualified for the Position " \l 2�.  �xe "Disability discrimination:Qualified individual"� Once complainants establish they meet the definition of disability, complainants must also establish that despite the disability they are QUALIFIED for the position in question. 29 C.F.R. 1614.203(a)(6).



		1.	Standard.  Either with or without accommodation individual must be able perform the essential functions of the position in question without endangering his or others health and safety.

new section on danger to self or otehrs

2.	Endangering Health & Safety.  Where agency asserts that an individual is not qualified for a position because of the "risk of future injury" constitutes a direct threat to her health or safety, the assertion "must be examined with special care if the Rehabilitation Act is not to be circumvented easily ... ."  �tc "Bentivegna " \f K �Bentivegna v. Dept. of Labor, 694 F.2d 619 (9th Cir. 1982)Bentivegna v. Dept. of Labor, 694 F.2d 619, 622 (9th Cir. 1982).  Agency must shore more than some elevated risk of future injury, there must be "a significant risk of substantial harm to the health and safety of the individual ... which cannot be eliminated by reasonable accommodation."  29 C.F.R. 1630.2, 1630.15(b)(2).  The agency must establish "a reasonable probability of substantial harm."  �tc "Mantolete v. Bolger " \f K �Mantolete v. Bolger, 767 F.2d 1416 (9th Cir. 1985)Mantolete v. Bolger, 767 F.2d 1416, 1422 (9th Cir. 1985).



			a.	"'Such a determination cannot be based merely on an employer's subjective evaluation or, except in cases of a most apparent nature, merely on medical reports.'  Rather this requires that the employer gather, and base its decision on, substantial information regarding the individual's work history and medical history."  �tc "Cooper 2979 " \f K �Cooper v. Runyon, Postmaster General, 01922979, 93 F.E.O.R. ¶  3231 (EEOC 1993)Cooper v. Runyon, Postmaster General, 01922979, 93 F.E.O.R. ¶ 3231 (EEOC 1993), quoting, Mantolete�tc "Mantolete v. Bolger " \f K � v. Bolger, 767 F.2d 1416, 1422 (9th Cir. 1985).



b.	The employer must assess "the nature and duration of the risk, its severity (i.e., the potential harm), and the probability of its occurring."  �tc "Mansell 1189  " \f K �Mansell v. Donley, Secretary of the Air Force, 01891189, 93 F.E.O.R. ¶ 3299 (EEOC 1993)Mansell v. Donley, Secretary of the Air Force, 01891189, 93 F.E.O.R. ¶ 3299 (EEOC 1993); 29 C.F.R. 1630.2(r).



3.	Essential Functions.



a.	Employee must show he is technically qualified for position.  �tc "Carter MSPB " \f K �Carter v. USPS, 23 MSPR 504 (1984)Carter v. USPS, 23 M.S.P.R. 504 (1984).  Must meet the experience/education requirements of the position or meet the appointing criteria under one of the special appointing authorities for individuals with a disability.



	b.	Employee must possess physical and mental attributes necessary to perform the essential functions of the job without endangering himself or others.  �tc "Robinson " \f K �Robinson v. Devine, 37 F.E.P. 728 (D.D.C. 1985)Robinson v. Devine, 37 F.E.P. 728 (D.D.C. 1985).



	c.	An essential function of any government job is the ability to appear for work and to complete assigned tasks within a reasonable period of time.  �tc "Carr " \f K �Carr v. Reno, 23 F.3d 525 (D.C. Cir. 1994)Carr v. Reno, 23 F.3d 525 (D.C. Cir. 1994).  Plaintiff, who suffered from Meniere's Disease, which causes periodic dizziness, nausea, and vomiting, usually in the early morning and while traveling, wanted as accommodation a "work when able" schedule.  The court found such an accommodation "would stretch 'reasonable accommodation' to absurd proportions and imperil the effectiveness of the employer's public enterprise."



	d.	Burden of Proof.  Agency must show that the qualification requirements are job�related.  �tc "Swann " \f K �Swann v. Walters, 620 F.Supp. 741 (D.D.C. 1984)Swann v. Walters, 620 F.Supp. 741 (D.D.C. 1984); �tc "Korb " \f K �Korb v. Army, 20 M.S.P.R. 338 (1984)Korb v. Army, 20 M.S.P.R. 338 (1984); �tc "Lara " \f K �Lara v. MSHA, 18 M.S.P.R. 182 (1983)Lara v. MSHA, 18 M.S.P.R. 182 (1983).



4.	Position in Question.  The phrase "position in question" is not limited to the position occupied or held by the employee, but also includes positions which the employee could have held as the result of reassignment."  �tc "Porter v. Garrett " \f K �Porter v. Garrett, Secretary of the Navy, 05920340 (EEOC 1992)Porter v. Garrett, Secretary of the Navy, 05920340, at 5 (EEOC 1992), citing, �tc "Ignacio " \f K �Ignacio v. U.S. Postal Service, 16 M.S.P.R. 530 (MSPB), 03840005 (EEOC 1984), 28 M.S.P.R. 337 (MSPB), EEOC aff'd, 30 M.S.P.R. 471 (Special Panel No. 1, 1986)Ignacio v. U.S. Postal Service, 03840005 (EEOC 1984), aff'd, 30 M.S.P.R. 471 (Special Panel No. 1, 1986).  See discussion of reassignment rights at page .





	I.	Theories of Disability Discrimination�tc "I.Theories of Disability Discrimination " \l 2�.  Once complainant establishes s/he is a qualified individual with a disability, there are three methods of proving liability.



1.	�xe "Disparate Treatment:Disability discrimination"� Disparate Treatment�xe "Disability discrimination:Disparate Treatment"�  - cases generally follow Title VII standards.  Pushkin�tc "Pushkin " \f K � v. Regents of Univ. of Co., 658 F.2d 1372, 1386�87 (10th Cir. 1981); Prewitt�tc "Prewitt " \f K � v. USPS, 622 F.2d 292, 305 (5th Cir. 1981); Stalkfleet�tc "Stalkfeet " \f K � v. USPS, 20 M.S.P.R. 664 (1984).



2.	�xe "Disparate impact:Disability discrimination"� Disparate Impact.�xe "Disability discrimination:Disparate impact"�   Prewitt�tc "Prewitt " \f K � v. USPS, 622 F.2d 292, 306-07 (5th Cir. 1981).  See discussion at page .



		3.	Failure to Accommodate.





J.	Accommodation�tc "J.Accommodation " \l 2�.  A logical adjustment to a job and/or work environment which enables a qualified individual with a disability to perform the essential duties of the position.



		1.	A "qualified handicapped person" is a "handicapped person who, with or without reasonable accommodation, can perform the essential functions of the position in question ..." unless the agency can establish the accommodation would impose an undue hardship on its program.  29 C.F.R. 1614.203(c).



2.	The Civil Rights Act of 1991 encourages employers to consult with the person who has the disability in determining what reasonable accommodation is possible.  Employers who make a good faith effort to consult with the employee to identify and make reasonable accommodation will not be liable for compensatory damages.  CRA 1991, § 102, 42 U.S.C. 1981a(a)(3).  However, we believe this will be a narrow exception.  Employer would have to make a good faith effort and yet fall short, in violation of the law.



3.	Burden on Complainant.  If complainant is alleging a failure to accommodate, complainant must, as part of his prima facie case, must make a facial showing that his disability can be accommodated.  Donald�tc "Donald v. Garrett " \f K � v. Garrett, Secretary of the Navy, 03910096, at 5 (EEOC 1992), citing, �tc "Arneson v. Heckler " \f K �Arneson v. Heckler, 879 F.2d 393 (8th Cir. 1989)Arneson v. Heckler, 879 F.2d 393 (8th Cir. 1989), Prewitt�tc "Prewitt " \f K � v. U.S. Postal Service, 662 F.2d 292 (5th Cir. 1981).  Employee must provide information as to disability and possible accommodation.  �tc "Ziemba " \f K �Ziemba v. Navy, 7 MSPR 28 (1981)Ziemba v. Navy, 7 M.S.P.R. 28 (1981); �tc "Billings " \f K �Billings v. Air Force, 24 MSPR 20 (1984)Billings v. Air Force, 24 M.S.P.R. 20 (1984); �tc "Proctor " \f K �Proctor v. EEOC, 27 MSPR 163 (1985)Proctor v. EEOC, 27 M.S.P.R. 163 (1985).



a.	Contra - The Burden is on the Agency.  However, the Commission has also stated that once complainant has established s/he is a qualified individual with a disability, "then the burden shifts to the agency to show either that no reasonable accommodation of petitioner's handicap is possible, or that such an accommodation would impose an undue hardship on the agency's operation."  �tc "Johnson v. Garrett " \f K �Johnson v. Garrett, Secretary of the Navy, 03910140 (EEOC 1992)Johnson v. Garrett, Secretary of the Navy, 03910140, at 6 (EEOC 1992), citing, �tc "Prewitt " \f K �Prewitt v. U.S. Postal Service, 662 F.2d 292 (5th Cir. 1980).



4.	Accommodation for disabilities more expansive than religious accommodation.  In disability arena, employer must make more than a de minimis effort.  Prewitt�tc "Prewitt " \f K � v. USPS, 622 F.2d 292 (5th Cir. 1981).



	a.	But employers are not obligated to implement accommodations which would amount to substantial, extensive or fundamental alterations to their operations.



		5.	Accommodation may include making facilities accessible, restructuring jobs or work schedule, acquiring or modifying equipment, modifying examinations.  29 C.F.R. 1614.203(c)(2).



6.	Examples of reasonable accommodation.



		a.	Physical disability.  �tc "Stalkfeet " \f K �Stalkfeet v. USPS, 20 MSPR 664 (1984)Stalkfeet v. USPS, 20 M.S.P.R. 664 (1984); �tc "Snipes " \f K �Snipes v. Navy, 19 MSPR 165 (1984)Snipes v. Navy, 19 M.S.P.R. 165 (1984); �tc "Pletten v. Army " \f K �Pletten v. Army, 23 MSPR 682 (1984)Pletten v. Army, 23 M.S.P.R. 682 (1984); �tc "Taylor v. Army " \f K �Taylor v. Army, 27 MSPR 90 (1985)Taylor v. Army, 27 M.S.P.R. 90 (1985); �tc "Vaughn MSPB " \f K �Vaughn v. USPS, 33 MSPR 496 (1987)Vaughn v. USPS, 33 M.S.P.R. 496 (1987).



			b.	Mental disability.  �tc "Brunda " \f K �Brunda v. Navy, 28 MSPR 148 (1985)Brunda v. Navy, 28 M.S.P.R. 148 (1985); �tc "Peru " \f K �Peru v. DOJ, 22 MSPR 52 (1984)Peru v. DOJ, 22 M.S.P.R. 52 (1984); �tc "Broadnax " \f K �Broadnax v. USPS, 24 MSPR 319 (1984)Broadnax v. USPS, 24 M.S.P.R. 319 (1984).



c.	Alcoholism.�xe "Disability discrimination:Alcoholism"� �xe "Disability discrimination:Drug abuse"�   

						

				(1)	Federal agencies may not fire employees whose poor performance is caused by alcoholism without first giving them an opportunity to complete an inpatient treatment program.  �tc "Rodgers v. Lehman " \f K �Rodgers v. Lehman, 869 F.2d 253 (4th Cir. 1989)Rodgers v. Lehman, 869 F.2d 253 (4th Cir. 1989).  MSPB and EEOC have adopted this requirement.  �tc "Calton v. Army " \f K �Calton v. Army, 89 FEOR 1118, 03890037 (EEOC 1989)Calton v. Army, 89 FEOR 1118, 0390004 (EEOC 1989), concurring in �tc "Carlton " \f K �Carlton v. Army, 44 MSPR 477 (1990)Calton v. Army, 44 M.S.P.R. 477, 478 (1990); �tc "Holley " \f K �Holley v. HHS, 46 MSPR 80 (1990)Holley v. HHS, 46 M.S.P.R. 80, 85 (1990).



				(2)	FIRM CHOICE - MSPB now holds that discipline less than removal will constitute a firm choice only if the employee is also offered an "unequivocal choice between effective treatment and initiation of removal procedures" if employee (1) refuses to participate, (2) drops out, (3) is kicked out, (4) does not comply with terms of program, or (5) has a duty related relapse after completion of the program. (Offering choice between treatment and some lesser form of discipline is not sufficient.)  �tc "Harris v. Army  " \f K �Harris v. Dept of Army, 57 M.S.P.R. 124 (1993)Harris v. Dept of Army, 57 M.S.P.R. 124 (1993); �tc "Banks v. Navy " \f K �Banks v. Dept of Navy, 57 M.S.P.R. 141 (1993)Banks v. Dept of Navy, 57 M.S.P.R. 141 (1993); �tc "Yancy " \f K �Yancy v. GSA, 57 M.S.P.R. 192 (1993)Yancy v. GSA, 57 M.S.P.R. 192 (1993); �tc "Tate v. DOD " \f K �Tate v. Dept of Defense, 57 M.S.P.R. 180 (1993)Tate v. Dept of Defense, 57 M.S.P.R. 180 (1993); �tc "Davis v. Army " \f K �Davis v. Dept of Army, 57 M.S.P.R. 203 (1993)Davis v. Dept of Army, 57 M.S.P.R. 203 (1993).  



a.	These 1993 cases modified the firm choice requirement described in earlier cases.  Compare with �tc "Hougens " \f K �Hougens v. Postal Service, 38 MSPR 135 (1988)Hougens v. Postal Service, 38 M.S.P.R. 135 (1988); Brinkley�tc "Brinkley " \f K � v. VA, 37 M.S.P.R. 682 (1988); �tc "Corral " \f K �Corral v. Navy, 33 MSPR 209 (l987)Corral v. Navy, 33 M.S.P.R. 209 (1987).



b.	Problem with 1993 MSPB cases is that the accommodation requirements require the agency to treat alcoholics in a disparate fashion, e.g., imposing a requirement to threaten alcoholics with removal where such a threat would not be imposed on individuals who are not alcoholics.



(3)	The agency has an obligation to offer an opportunity for in-patient treatment.  If the employee opts for in-patient treatment, the agency cannot discipline complainant for conduct which occurred prior to the treatment.  �tc "Davis v. Stone " \f K �Davis v. Stone, Secretary of the Army, 02890004, IHS 2430-C5 (EEOC 1989), rev'd, 05900280 (EEOC 1990)Davis v. Stone, Secretary of the Army, 02890004, IHS 2430-C5 (EEOC 1989), rev'd on other grounds, Davis v. Stone, Secretary of the Army, 05900280 (EEOC 1990). 



(4)	Where agency had issued firm choice between inpatient treatment holding removal in abeyance, or immediate removal, and while in treatment, complainant relapses, agency may remove the employee for the relapse.  That complainant subsequently completed the in-patient program does not extend the agency's obligation.  "To hold otherwise would in effect invalidate the meaning of 'firm choice.'"  Johnson�tc "Johnson v. Garrett " \f K � v. Garrett, Secretary of the Navy, 03910140, at 7 (EEOC 1992), citing, see �tc "Felipe v. Kemp " \f K �Felipe v. Kemp, Secretary of Housing and Urban Development, 03910045, IHS 2974-G1 (EEOC 1991).Felipe v. Kemp, Secretary of Housing and Urban Development, 03910045, IHS 2974-G1 (EEOC 1991).



(3)	No duty to accommodate complainant's alcoholism where he was convicted of DWI, incarcerated, and removed pursuant to agency policy not to grant leave to those who could not come to work because they were in jail.  The "Commission finds, under the circumstances of this case, that the connection between [complainant's] disability and his removal is too attenuated to establish the necessary causal nexus."  �tc "Chick v. Dalton  " \f K �Chick v. Dalton, Secretary of the Navy, 03920082 (EEOC 1993)Chick v. Dalton, Secretary of the Navy, 03920082, at 6 (EEOC 1993).  Note that the Commission examined the record to insure that there was no evidence the refusal to grant leave only applied to those with disabilities or to those incarcerated for alcohol related crimes,



(4)	Complainant failed to establish a nexus between his alcoholism and the absences he was removed for.  "In general, in a case involving excessive unexcused absences, a petitioner must show that a substantial portion of the excessive unexcused absences were caused by the disability."  �tc "Rivers v. Dalton " \f K �Rivers v. Dalton, Secretary of the Navy, 03920152 (EEOC 1993)Rivers v. Dalton, Secretary of the Navy, 03920152, at 7 (EEOC 1993), citing:  see, �tc "Shipp v. Postal Service " \f K �Shipp v. Postmaster General, 01912739, IHS 3194-E1 (EEOC 1991)Shipp v. Frank, Postmaster General, 01912739, IHS 3194-E1 (EEOC 1991) (no nexus shown where 57% of unscheduled leave was for reasons other than appellant's back injury); accord �tc "Omar " \f K �Omar v. Coughlin, Acting Postmaster General, 05920207, IHS 3325-C4 (EEOC 1992)Omar v. Coughlin, Acting Postmaster General, 05920207, IHS 3325-C4 (EEOC 1992) (nexus shown were approximately three-quarters of unscheduled absences were related to appellant's pelvic inflammatory disease).  In Rivers, only complainant testified the absences were due to alcoholism and he had no credibility because he admitted to lying on numerous occasions about the reasons for his absences.



			d.	�xe "Disability discrimination:Drug abuse"� Drug Abuse.  Current abuser of illegal drugs is not considered an individual with a disability.  29 U.S.C. 706(7); 29 C.F.R. 1614.203(h); see 42 U.S.C. 2000e - 2(k)(1)(a)(rule barring employment of current drug users does not violate Title VII).  But see, discussion of Hughes Act protecting former substance abusers at page .



7.	Reassignment as Reasonable Accommodation.�xe "Disability discrimination:Reassignment"� 

	a.	�xe "Disability discrimination:Reassignment"� Reassignment Rights.  When the Civil Rights Act of 1991�xe "Disability discrimination:Civil Rights Act of '91"�  became law on November 21, 1991, the EEOC regulations�xe "Disability discrimination:EEOC regulations"�  were at 29 C.F.R. part 1613.  On April 10, 1992, the EEOC published new regulations to become effective October 1, 1992.  57 Fed. Reg. 12,634 (April 10, 1992) (codified at 29 C.F.R. part 1614).  The 1614 provisions require reassignment of qualified employees with a disability while 1613 did not.  Whether the 1614 requirements can be enforced in federal court under the Civil Rights Act is not certain.



			b.	EEOC's Regulatory Requirements.  Under EEOC's new regulations reassignment is specifically required under certain circumstances.  29 C.F.R. 1614.203(g).  Note that federal agencies had significant input in defining this obligation.



(1)	Requirement applies only to nonprobationary employees.



(2)	Position in question must be:



(a)	funded and vacant,



(b)	in the same commuting area and serviced by the same appointing authority,



(c)	at the same grade level, if 		available, but if none available, then to highest available lower-graded position.



(i)	Agency required to reassign employee to position at same grade level even though it had promotion potential to a higher grade level.  �tc "Sheehan v. Navy " \f K �Sheehan v. Navy, 66 M.S.P.R. 490 (1995)Sheehan v. Navy, 66 M.S.P.R. 490 (1995).sheehan new



(3)	Employee must be able to perform the essential duties of new position, with or without reasonable accommodation, unless the agency can show and undue hardship.



(4)	If vacant position has already been posted for a competitive selection, the employee with the disability must be considered for the position on an equal basis with other candidates.



"In other words, when searching for a position to which appellant could be reassigned, the agency is obligated to determine whether the appellant can perform the essential functions of the proposed new assignment with reasonable accommodation, or without reasonable accommodation."  �tc "DeMeo " \f K �DeMeo v. Dalton, Secretary of the Navy, 01933928 (EEOC/OFO 1994).DeMeo v. Dalton, Secretary of the Navy, 01933928, at 5 (EEOC/OFO 1994).



			c.	Prior to issuance of 29 C.F.R. Part 1614 on April 10, 1992, the regulations of the EEOC, 29 C.F.R. Part 1613, did not specifically require reassignment as a type of reasonable accommodation.  Nevertheless the EEOC has always favored requiring reassignment if there was an available position and the employee could perform the duties of the position. 



				(1)	The MSPB rejected this requirement.  Ignacio I and II (16 M.S.P.R. 530 and 28 M.S.P.R. 337).



				(2)	However, EEOC position was adopted by the Special Panel.  Ignacio�tc "Ignacio " \f K � v. USPS, 30 M.S.P.R. 471 (Special Panel 1986) (mixed case, 5 U.S.C. 7702).



				(3)	Most courts have rejected this requirement of reassignment, especially where such reassignment would conflict with a negotiated collective bargaining agreement.  School Board of Nassau County v. Arline�tc "Arline " \f K �, 480 U.S. 273, 287 n.17, 289 n.19 (1988); �tc "Carter v. Tisch  " \f K �Carter v. Tisch, 822 F.2d 465 (4th Cir. 1987)Carter v. Tisch, 822 F.2d 465 (4th Cir. 1987); �tc "Dancy " \f K �Dancy v. Kline, 44 F.E.P. 380 (N.D. Ill. 1987)Dancy v. Kline, 44 F.E.P. 380 (N.D. Ill. 1987); �tc "Coley " \f K �Coley v. Secretary of the Army, 45 F.E.P. 735 (D.C. Md. 1987)Coley v. Secretary of the Army, 45 F.E.P. 735 (D.C. Md. 1987); �tc "Hoffman v. Army " \f K �Hoffman v. United States Army, 1987 WL 8616 (N.D. Ill., Mar. 24, 1987)Hoffman v. United States Army, 1987 W.L. 8616 (N.D. Ill. Mar. 24, 1987); �tc "Davis v. Postal Service " \f K �Davis v. Postal Service, 675 F.Supp. 225 (M.D. Pa. 1987)Davis v. Postal Service, 675 F.Supp. 225 (M.D. Pa. 1987).



				(4)	Administrative decisions continued to require reassignment.  �tc "Boomer " \f K �Boomer v. Dept of Navy, 34 M.S.P.R. 636 (1987)Boomer v. Dept of Navy, 34 M.S.P.R. 636 (1987); �tc "Jones v. Army " \f K �Jones v. Dept of Army, 35 M.S.P.R. 691 (1988)Jones v. Dept of Army, 35 M.S.P.R. 691 (1988); �tc "Capuzzi " \f K �Capuzzi v. Dept of Navy, 34 M.S.P.R. 314 (1987)Capuzzi v. Dept of Navy, 34 M.S.P.R. 314 (1987); Billings�tc "Billings " \f K � v. Dept of Air Force, 34 M.S.P.R. 177 (1987); �tc "Savage " \f K �Savage v. Dept of Navy, 88 F.M.S.R. 5031 (1988)Savage v. Dept of Navy, 88 F.M.S.R. 5031 (1988); and �tc "Robinson v. Navy " \f K �Robinson v. Dept of Navy, 88 F.M.S.R. 5032 (1988)Robinson v. Dept of Navy, 88 F.M.S.R. 5032 (1988).



				(5)	Even administrative decisions have recognized limits on the requirement to consider reassignment.



(a)	Agency is not required to offer a part�time employee an available full time position as an accommodation for his handicap.  �tc "Patrick v. Air Force " \f K �Patrick v. Dept of Air Force, 39 M.S.P.R. 391 (1988)Patrick v. Dept of Air Force, 39 M.S.P.R. 391 (1988). 



(b)	Agency's duty to consider reassignment does not require it to place the employee in a higher graded position.  �tc "Clopton " \f K �Clopton v. Dept of Navy, 36 M.S.P.R. 373 (1988)Clopton v. Dept of Navy, 36 M.S.P.R. 373 (1988).



(c)	Agency is not required to displace other employees so that a handicapped employee may be reassigned to a vacated position; the duty to consider reassignment requires that agency consider  reassignment only to vacant position.  Savage�tc "Savage " \f K � v. Dept of Navy, 36 M.S.P.R. 148 (1988)



(d)	Ignacio�tc "Ignacio " \f K � does not require that the agency permanently assign a handicapped employee to a light duty position where that position does not exist as a separate permanent position.  �tc "Clark v. DLA " \f K �Clark v. DLA, 36 M.S.P.R. 162 (1988)Clark v. DLA, 36 M.S.P.R. 162 (1988); see also, Capuzzi�tc "Capuzzi " \f K � v. Dept of Navy, 34 M.S.P.R. 314 (1987)(Agency is required to consider reassignment of handicapped employee before removal but is not required to create a job where none exists.)



(e)	No violation of reassignment rights where (1) position #1 was vacant due to lack of funding, (2) complainant placed in position #2 which is funded, (3) in new fiscal year, funding is restored for position #1, and (4) agency refuses to reassign complainant from position #2 to position #1.  Commission held position #1 was "unavailable."  Porter�tc "Porter v. Garrett " \f K � v. Garrett, Secretary of the Navy, 05920340, at 5 (EEOC 1992).



(f)	Agency demonstrated good faith by reassigning complainant to funded vacant position.  "The agency is not required to consider every reassignment possibility or find appellant the ideal position."  Porter�tc "Porter v. Garrett " \f K � v. Garrett, Secretary of the Navy, 05920340, at 5 (EEOC 1992), citing, see �tc "Roberson v. Army " \f K �Roberson v. Dept. of the Army, 03900079 (EEOC 1990)Roberson v. Dept. of the Army, 03900079 (EEOC 1990).



d.	Proof Requirements.  EEOC/OFO remanded a case for additional evidence where the agency had only offered testimony that it had conducted an unsuccessful search for a position.  The "record contains no evidence regarding (1) what vacant, funded positions existed at the time of appellant's separation; (2) the essential functions of such positions; (3) whether appellant could perform the essential functions of such positions, with or without reasonable accommodation; and (4) whether such reasonable accommodation would work an 'undue hardship' on the agency ... ."  DeMeo �tc "DeMeo " \f K �v. Dalton, Secretary of the Navy, 01933928, at 6 (EEOC/OFO 1994).



e.	For discussion of disability, loss of security clearance and reassignment rights, see page .



		8.	Undue Hardship.�xe "Disability discrimination:Undue hardship"�   29 C.F.R. 1614.203(c)(3).�xe "Disability discrimination:Undue hardship"� 



			a.	Agency is not required to provide an accommodation, including reassignment, which would impose an undue hardship on the operation of the agency's program.



			b.	Factors to be considered:



				(1)	Size of the program, number of employees and facilities, size of budget;

				(2)	Composition and structure of workforce;



				(3)	Nature and cost of accommodation.



DeMeo�tc "DeMeo " \f K � v. Dalton, Secretary of the Navy, 01933928, at 5 (EEOC/OFO 1994), citing, see, e.g., �tc "Schneider v. Frank " \f K �Schneider v. Frank, Postmaster General, 01852966, IHS 2079-C8 (EEOC 1988)Schneider v. Frank, Postmaster General, 01852966, IHS 2079-C8 (EEOC 1988).



c.	Examples of "undue hardship."  �tc "Borsari  " \f K �Borsari v. FAA, 10 M.S.P.B. 790 (1982), aff'd, 699 F.2d 106 (2d Cir. 1982)Borsari v. FAA, 10 M.S.P.B. 790 (1982), aff'd, 699 F.2d 106 (2d Cir. 1982); �tc "Kulling " \f K �Kulling v. DOT, 24 M.S.P.R. 56 (1984)Kulling v. DOT, 24 M.S.P.R. 56 (1984); �tc "Cavalloro " \f K �Cavalloro v. DOT, 20 M.S.P.R. 701 (1984)Cavalloro v. DOT, 20 M.S.P.R. 701 (1984); Plettan �tc "Pletten v. Army " \f K �v. Dept of Army, 23 M.S.P.R. 682 (1984); Taylor�tc "Taylor v. Army " \f K � v. Dept of Army, 27 M.S.P.R. 90 (1985); �tc "Neal v. TVA " \f K �Neal v. TVA, 28 M.S.P.R. 284 (1985)Neal v. TVA, 28 M.S.P.R. 284 (1985); �tc "Lewis v. Army " \f K �Lewis v. Dept of Army, 38 M.S.P.R. 91 (1988)Lewis v. Dept of Army, 38 M.S.P.R. 91 (1988).





	K.	Typical EEO Complaint - Rehabilitation Act�tc "K.Typical EEO Complaint  Rehabilitation Act " \l 2�.�xe "Typical Cases:Disability Complaint"� 

		1.	Disability.  The first question to ask is whether complainant's condition meets the definition of disability, or whether the complainant was treated as though there was a disability.



		2.	Management's Knowledge.  The next question is whether management knew about the condition.



		3.	Complainant's Qualifications.  The next issue is whether complainant was qualified for the position despite the disability with or without accommodation.





�4.	Type of Case.  The next issue is what type of case complainant is alleging.  Is complainant alleging disparate treatment (or less likely, disparate impact) or is complainant alleging a failure to accommodate.



			a.	Disparate Treatment.  E.g., complainant uses a wheelchair and is not selected for promotion.  Alleges discrimination due to disability.  Standard McDonnell�tc "McDonnell " \f K � Douglas analysis is used.



b.	Accommodation.  More typically, the complainant will have a condition that prevents or precludes bending or stooping or 

�working in tight spaces, and to be an aircraft sheet metal mechanic, you have to be able to bend, stoop and work in tight spaces.  Thus the individual is not qualified for the position.  The agency then has a duty to accommodate.



		5.	Accommodation.  Is accommodation possible, and, if so, did management offer it.  It is wise to ask the complainant what accommodation they desire and to engage in a dialogue with the complainant, if for no other reason than to lay a foundation for the exception to compensatory damages.  This does not mean that management is required to implementing the accommodation complainant wants.



		6.	Reassignment As Accommodation.  With respect to reassignment to other positions, the requirements are set out at 29 C.F.R. 1614.203(g).





IX.  REPRISAL OR RETALIATION DISCRIMINATION�tc "IX.  REPRISAL OR RETALIATION DISCRIMINATION"�.�xe "Reprisal"� title modified



A.	Statutory & Regulatory Protection�tc "A.Statutory & Regulatory Protection " \l 2�.  Title VII and EEOC regulations prohibit discriminating against an individual because they have participated�xe "Reprisal:Participated"�  in an EEO proceeding or because they otherwise opposed a discriminatory practice.



1.	Statutory Basis - Section 704(a) of the Civil Rights Act, 42 U.S.C. 2000e-3. It is illegal to discriminate:



a.	"because [an individual] has opposed any practice made an unlawful employment practice by (Title VII)," (this is the opposition clause), or



b.	"because [an individual]  has made a charge, testified assisted, or participated in any matter in an investigation, proceeding, or hearing under this title," (this is the participation clause).



2.	EEOC Regulations contain both "opposition" and "participation" clauses.  29 C.F.R. 1614.101(b) (previously 1613.261). 



3.	EEOC regulations include protection not only for Title VII "opposition" and "participation" but for ADEA and Disability discrimination "opposition" and "participation" as well.



4.	Note:  Technically federal agencies are not subject to 42 U.S.C. 2000e-3 in Title VII.  Rather, agencies are subject to 2000e-16, which does not contain opposition  or participation clauses.  This gap in statutory protection is covered by the EEOC regulations.  29 C.F.R. 1614.101(b).  In practical terms there is no difference in the coverage or legal analysis used.



B.	 Participation Clause�tc "B. Participation Clause " \l 2�.�xe "Reprisal:Participation"� 



		1.	Protects any participation in the EEO process, in any capacity, i.e. complainant, plaintiff, representative or witness.  No good faith belief in merits of claim required. 



a.	Service as an EEO counselor constitutes participation in the EEO process and serves as a basis for retaliation claim.  �tc "Alston v. Kelso " \f K �Alston v. Kelso, Acting Secretary of the Navy, 01931324 (EEOC//OFO 1993)Alston v. Kelso, Acting Secretary of the Navy, 01931324, at 3 (EEOC//OFO 1993).



2.	Protection not lost if employee is wrong on merits of charge.  �tc "Novotny " \f K �Novotny v. Great American S&L, 539 F.Supp. 437 (W.D. Pa. 1982)Novotny v. Great American S&L, 539 F.Supp. 437 (W.D. Pa 1982).  Courts are divided on whether the allegations made in the complaint are absolutely privileged or not.



a.	Absolute Privilege.  Title VII protection for participation in the EEO process may shield complainant from any disciplinary action for false statements according to the EEOC and the following courts.  �tc "Pettway " \f K �Pettway v. American Cast Iron Pipe Co., 411 F.2d 998, 1 F.E.P. 752 (5th Cir. 1969)Pettway v. American Cast Iron Pipe Co., 411 F.2d 998, 1007, 1 F.E.P. 752 (5th Cir. 1969); �tc "Virginia Carolina Veneer " \f K �EEOC v. Virginia Carolina Veneer Corp., 495 F.Supp. 775, 27 F.E.P. 340 (W.D. Va. 1980), appeal dismissed, 652 F.2d 380, 30 F.E.P. 1049 (4th Cir. 1981)EEOC v. Virginia Carolina Veneer Corp., 495 F.Supp. 775, 778, 27 F.E.P. 340 (W.D. Va. 1980), appeal dismissed, 652 F.2d 380, 30 F.E.P. 1049 (4th Cir. 1981); �tc "Blizzard v. Newport News " \f K �Blizzard v. Newport News Housing Auth., 43 F.E.P. 1550 (E.D. Va. 1984)Blizzard v. Newport News Housing Auth., 43 F.E.P. 1550, 1554 (E.D. Va. 1984).



b.	No Absolute Privilege.  Other federal courts and the MSPB have found there is no absolute privilege to lie in the EEO process.  The EEOC has not issued a definitive ruling and indications point in both directions.

(1)	Federal Courts.  EEO complainant's representative made false and malicious statements alleging perjury and falsification of documents by agency personnel in letter to activity commander.  Court found that the statements were made in the course of participating in the EEO process but removal of complainant's representative did not violate Title VII's participation clause.  �tc "Barnes v. Small " \f K �Barnes v. Small, 840 F.2d 972 (D.C. Cir. 1988)Barnes v. Small, 840 F.2d 972, 976-77 (D.C. Cir. 1988).



(2)	MSPB.  "We agree that the [Civil Service] Reform Act does not protect an employee from discipline for making statements in ... [an EEO] proceeding which he knows to be false."  �tc "Matter of Munoz " \f K �Matter of Munoz, 4 M.S.P.R. 9 (1980)Matter of Munoz, 4 M.S.P.R. 9, 12 (1980) noting, S. Rep. 969, 95th Cong., 2d Sess. 22 (1978), U.S. Code Cong. & Admin. News 1978, p. 2723, 2744 ("An employee should not be protected [under 5 U.S.C. 2302(b)(8) (whistleblowing)], however, for making a disclosure which he knows to be false.  ....  As with whistle blowing reprisals under paragraph (8), the prohibited action [in paragraph (9)] is the reprisal itself; the mere fact that an employee, who is otherwise incompetent or guilty of misconduct, exercises an appeal right, does not automatically protect the employee against appropriate disciplinary action.").



3.	Key issue when participation in the EEO process is followed by adverse action is whether or not the adverse action was taken because of the protected activity or was taken for legitimate nondiscriminatory reasons.





	C.	 Opposition Clause�tc "C. Opposition Clause " \l 2�.�xe "Reprisal:Oppostion"� 



		1.	Courts have ruled that the protection against retaliation for opposing discrimination is limited to opposition against discrimination of a type that Title VII (or ADEA or Rehabilitation Act) prohibits.  There being no protection for opposition to other types of prohibited discrimination.  �tc "Learned " \f K �Learned v. City of Bellevue, 860 F.2d 928, 48 F.E.P. 482 (9th Cir. 1988)Learned v. City of Bellevue, 860 F.2d 928, 48 F.E.P. 482 (9th Cir. 1988).



2.	The courts require the employee to have a reasonable and good faith belief that the practice constituted a violation of Title VII, irrespective of whether the practice did in fact and law constitute a violation of Title VII.  �tc "De Anda " \f K �De Anda v. St Joseph Hosp., 671 F.2d 850 (5th Cir. 1982)De Anda v. St Joseph Hosp., 671 F.2d 850 (5th Cir. 1982); �tc "Rucker " \f K �Rucker v. Higher Educ. Aids Bd., 669 F.2d 1179 (7th Cir. 1982)Rucker v. Higher Educ. Aids Bd., 669 F.2d 1179 (7th Cir. 1982); �tc "Zellerbach " \f K �EEOC v. Crown Zellerbach Corp., 720 F.2d 1008 (9th Cir. 1983)EEOC v. Crown Zellerbach Corp., 720 F.2d 1008 (9th Cir. 1983).



3.	The courts and the EEOC have adopted a balancing test protecting the rights of employees to protest against discrimination versus the employers' interest in maintaining order in the workplace.  �tc "Hochstadt " \f K �Hochstadt v. Worchester Foundation for Experimental Biology, Inc., 425 F.Supp. 318 (D. Mass.), aff'd, 545 F.2d 222 (1st Cir. 1976)Hochstadt v. Worchester Foundation for Experimental Biology, Inc., 425 F.Supp. 318 (D. Mass.), aff'd, 545 F.2d 222 (1st Cir. 1976); �tc "Parrish 0240 " \f K �Parrish v. Secretary of the Army, 05880240, IHS 2025-C13 (EEOC 1988)Parrish v. Secretary of the Army, 05880240, IHS 2025-C13 (EEOC 1988), citing, Hochstadt.  In Parrish, the Commission stated that the opposition must neither be "unlawful ... nor excessively disloyal or hostile or disruptive and damaging to the employer's business."



a.	Removal for false allegation of sexual harassment made to U.S. Marshall's Internal Affairs Office sustained.  �tc "Vasconcelos v. Meese " \f K �Vasconcelos v. Meese, 53 F.E.P. 616 (9th Cir. 1990)Vasconcelos v. Meese, 53 F.E.P. 616 (9th Cir. 1990).  Contradictions in statements made to Internal Affairs Office and in EEO investigations established allegations were lies.  "Accusations made in the context of charges before the Commission are protected by statute; charges made outside of that context are made at the accuser's peril."  Id., at 618. 



b.	Removal for false allegations of sexual harassment to supervisors in chain of command grounds for removal.   Alleging sexual harassment to part-time EEO counselor in joking manner, and not as part of an "official" complaint also grounds for removal.  �tc "Johnson v. Army, MSPB " \f K �Johnson v. Dept. of Army, 48 M.S.P.R. 54 (1991)Johnson v. Dept. of Army, 48 M.S.P.R. 54, 60-62 (1991).  



4.	Statute protects numerous forms of protest or support for other employees, etc.  However, it does not protect:



			a.	Blocking access to the employers plant.  McDonnell Douglas C�tc "McDonnell " \f K �orp. v. Green, 411 U.S. 792 (1973).

b.	Intra�office disruptions.  Hochstadt�tc "Hochstadt " \f K � v. Worchester Foundation for Experimental Biology, Inc., 425 F.Supp. 318 (D. Mass.), aff'd, 545 F.2d 222 (1st Cir. 1976); �tc "Rollins " \f K �Rollins v. Florida Dept of Law Enforcement, 868 F.2d 397, 49 F.E.P. 763 (11th Cir. 1989)Rollins v. Florida Dept of Law Enforcement, 868 F.2d 397, 49 F.E.P. 763 (11th Cir. 1989); �tc "Flagship " \f K �Jones v. Flagship Inc., 793 F.2d 714, 41 F.E.P. 358 (5th Cir. 1986)Jones v. Flagship Inc., 793 F.2d 714, 41 F.E.P. 358 (5th Cir. 1986).



c.	Leaving the work site.  �tc "Mobil Oil " \f K �Garrett v. Mobil Oil, 531 F.2d 892 (8th Cir 1976), cert. denied, 429 U.S. 848 (1976)Garrett v. Mobil Oil, 531 F.2d 892 (8th Cir 1976), cert. denied, 429 U.S. 848 (1976).



d.	Non�performance of duties.  �tc "Blizzard " \f K �Blizzard v. Fielding, 601 F.2d 1217 (1st Cir. 1979)Blizzard v. Fielding, 601 F.2d 1217 (1st Cir. 1979).



e.	Refusal to follow supervisor's orders.  �tc "Biglin " \f K �Brown v. Biglin, 454 F.Supp 394 (E.D. Pa 1978)Brown v. Biglin, 454 F.Supp 394 (E.D. Pa 1978).  "The sole cause [of her discipline] was Ms. Lyon's consistent inability to follow instructions and directions when the course of action decided upon did not fit into her own agenda."  Lyons�tc "Lyons " \f K � v. Boorstin, 44 F.E.P. 1006, 1014 (D.D.C. 1986).



f.	Repetitious complaints.  �tc "Hernandez " \f K �Hernandez v. Alexander, 607 F.2d 920 (10th Cir. 1979)Hernandez v. Alexander, 607 F.2d 920 (10th Cir. 1979).  Note Hernandez is largely restricted to its facts as the "no faith in the missile range safety officer who files multiple EEO complaints" exception to the non-retaliation rule.



	D.	Threatening to File an EEO Complaint�tc "D.Threatening to File an EEO Complaint " \l 2� - Protected Participation or Protest?�xe "Reprisal:Threat to file complaint"�   The courts and the EEOC are split.



		1.	If an adverse action is taken after an employee threatens to file an EEO complaint, is the complaint properly framed as retaliation for participation in the EEO complaint process or as retaliation for protesting illegal discrimination.



			a.	Significance:  If the threat to file is considered participation, then it is protected by Title VII from retaliation, but if the threat to file a complaint is only protest, then the threat to file is protected only if the employee had a good faith belief the charge was valid.



2.	Threatening to File = Protest.  A letter threatening to file an EEO complaint constituted protest, not participation.  However, subsequent language in the decision suggested that some threats might also constitute participation.  �tc "EEOC v. Johnson " \f K �EEOC v. Johnson, 18 F.E.P. 896 (D. Minn. 1978)EEOC v. Johnson, 18 F.E.P. 896 (D. Minn. 1978).



3.	Threatening to File = Participation.  No distinction between threatening to file a charge and filing a charge, i.e., threat equals participation.  �tc "Gifford  " \f K �Gifford v. Santa Fe Ry, 29 F.E.P. 1345 (9th Cir. 1982)Gifford v. Santa Fe Ry., 29 F.E.P. 1345, 1349 n.2 (9th Cir. 1982).



		4.	Splitting the Difference.  A discreet threat, e.g., made by letter, to file an EEO complaint the next day constitutes participation in the EEO process, but a public, hostile or disruptive threat, or threats designed to coerce management constitute protest.  �tc "Croushorn  " \f K �Croushorn v. Univ. of Tenn., 518 F.Supp 9, 30 F.E.P. 168 (M.D. Tenn. 1980)Croushorn v. Univ. of Tenn., 518 F.Supp 9, 30 F.E.P. 168 (M.D. Tenn. 1980).



5.	Early Termination Cases - No employment action.  Preemptory discharge two weeks prior to scheduled date of termination in retaliation for retaining counsel to protect rights is not an adverse employment action within meaning of ADEA where plaintiff was paid in full with benefits throughout original termination date.  �tc "Bank of Boston " \f K �Connell v. Bank of Boston, 924 F.2d 1169 (1st Cir. 1991)Connell v. Bank of Boston, 924 F.2d 1169 (1st Cir. 1991); �tc "Miller v. Aluminum " \f K �Miller v. Aluminum Co. of America, 679 F.Supp. 495 (W.D. Pa.) aff'd mem., 856 F.2d 184 (3rd. Cir. 1988)Miller v. Aluminum Co. of America, 679 F.Supp. 495 (W.D. Pa.) aff'd mem., 856 F.2d 184 (3rd. Cir. 1988).



6.	The EEOC is inconsistent.



a.	ORA found that threatening to call the EEO counselor's office on a complaint matter was protected activity, but did not specify whether the threat constituted protest or participation.  �tc "Sellard  " \f K �Sellard v. Frank, 01882492, IHS 2008-E2 (EEOC/ORA 1988)Sellard v. Frank, 01882492, IHS 2008-E2 (EEOC/ORA 1988).  EEOC Compliance Manual takes no position and states that threat to file EEO complaints may be protected by either the protest or participation clause.  �tc "EEOC Compliance Manual " \f D �EEOC Compliance ManualEEOC Compliance Manual, § 614.5 (Example 5).



b.	ORA found that threatening to file a complaint did not constitute participation in the EEO complaint process, but might be covered under the protest clause.  �tc "Dziuk  " \f K �Dziuk v. U.S. Postal Service, 01842494, IHS 1463-D3 (EEOC/ORA 1986)Dziuk v. U.S. Postal Service, 01842494, IHS 1463-D3 (EEOC/ORA 1986).  ORA found that the participation clause did not apply because the threat to file was a result of resentment for having to take remedial training and was mere grumbling.



c.	In an plainly erroneous decision, the Commission found that management retaliation for talking to an EEO counselor (protected by the participation clause) was protected by the protest clause.  �tc "Hashimoto " \f K �Hashimoto v. Garrett, Secretary of the Navy, 05900823 (EEOC 1990)Hashimoto v. Garrett, Secretary of the Navy, 05900823 (EEOC 1990).  The Commission cited Gifford�tc "Gifford  " \f K � v. Santa Fe Ry., supra., which stands for the proposition that merely threatening to file equals participation in the complaint process.





E.	Examples of Adverse Treatment Cognizable�tc "E.Examples of Adverse Treatment Cognizable " \l 2� Under § 704(a).



1.  Harassment.		2.  Discipline.



3.  Termination.		4.  Unjustified appraisal.



5.  Promotion denied.	6.  Loss of work assignment.



7.	Statement by supervisor in course of mid-year performance review that "there was more to being a good employee than critical elements" and that he had been "'blindsided' by appellant filing an EEO complaint ... constituted unlawful interference with the EEO process since the behavior was intended to intimidate appellant from filing an EEO complaint in the future."  �tc "Babick 4313 " \f K �Babick v. Dalton, Secretary of the Navy, 01944313 (EEOC/OFO 1995)Babick v. Dalton, Secretary of the Navy, 01944313, at 2 (EEOC/OFO 1995), citing, �tc "Hicks 0774 " \f K �Hicks v. U.S. Postal Service, 05930774 (EEOC 1994)Hicks v. U.S. Postal Service, 05930774 (EEOC 1994).new



However, this protection is not a shield against harsh treatment; it only protects the complainant against harshness disparately distributed.  �tc "Jackson v. Killeen " \f K �Jackson v. City of Killeen, 26 F.E.P. 1515 (5th Cir. 1981)Jackson v. City of Killeen, 26 F.E.P. 1515 (5th Cir. 1981).





F.	Proof Requirements�tc "F.Proof Requirements " \l 2�.�xe "Reprisal:Burden of proof"�   �tc "Miller v. Williams " \f K �Miller v. Williams, 590 F.2d 317 (9th Cir. 1979)Miller v. Williams, 590 F.2d 317 (9th Cir. 1979); �tc "Grant v. Bethlehem Steel " \f K �Grant v. Bethlehem Steel, 622 F.2d 43 (2nd Cir. 1980)Grant v. Bethlehem Steel, 622 F.2d 43 (2nd Cir. 1980); �tc "McKenna " \f K �McKenna v. Weinberger, 729 F.2d 783 (D.C. Cir. 1984)McKenna v. Weinberger, 729 F.2d 783 (D.C. Cir. 1984); �tc "Canino  " \f K �Canino v. EEOC, 707 F.2d 468 (11th Cir. 1983)Canino v. EEOC, 707 F.2d 468 (11th Cir. 1983); �tc "Smith v. Georgia " \f K �Smith v. Georgia, 684 F.2d 729 (11th Cir. 1982)Smith v. Georgia, 684 F.2d 729 (11th Cir. 1982).



1.	�xe "Disparate Treatment:Direct evidence analysis"� Direct Evidence of Retaliatory Intent.  If plaintiff can show direct evidence of discriminatory retaliation, then use analysis in �tc "Lands  " \f K �Lands v. Miss. Research and Development Cntr., 652 F.2d 488 (5th Cir. l98l)Lands v. Miss. Research and Development Cntr., 652 F.2d 488 (5th Cir. 1981).



2.	�xe "Disparate treatment:McDonnell Douglas analysis"� Proof Where Direct Evidence is Lacking.  Use modified McDonnell�tc "McDonnell " \f K � Douglas paradigm�xe "Disparate Treatment:Reprisal"� .  Elements of a prima facie case of reprisal.



(1)	Complainant engaged in prior protected EEO activity;



(2)	Responsible management officials knew of the activity;



(3)	Complainant subjected to an adverse employment action;



(4)	There was a causal connection between the adverse action and the protected activity.  This will be assumed if the adverse action follows shortly after the protected activity.



�tc "Haynes v. Garrett " \f K �Haynes v. Garrett, Secretary of the Navy, 0101377 (EEOC/OFO 1992)Haynes v. Garrett, Secretary of the Navy, 0101377, at 4 (EEOC/OFO 1992), citing Wrenn�tc "Wrenn " \f K � v. Gould, 808 F.2d 493, 500 (6th Cir. 1987); McKenna�tc "McKenna " \f K � v. Weinberger, 729 F.2d 783, 790 (D.C. Cir. 1984).



a.	The "'awareness' or 'knowledge' element of a prima facie case ... can only be satisfied if appellant shows by a preponderance of the evidence, that the agency's managerial officials specifically responsible for the adverse action at issue had knowledge of appellant[s prior EEO activity."  Haynes�tc "Haynes v. Garrett " \f K � v. Garrett, Secretary of the Navy, 0101377, at 4 (EEOC/OFO 1992), citing Gunther�tc "Gunther v. County " \f K � v. County of Washington, 623 F.2d 1303 (9th Cir. 1970), aff'd, 450 U.S. 161 (1981); �tc "Dean " \f K �Dean v. Civiletti, 29 F.E.P. 881 (D.N.D. 1981), aff'd in part, 670 F.2d 99 (8th Cir. 1982)Dean v. Civiletti, 29 F.E.P. 881 (D.N.D. 1981), aff'd in part, 670 F.2d 99 (8th Cir. 1982); �tc "Kellin " \f K �Kellin v. ACF Md., 517 F.Supp 226, aff'd, 671 F.2d 279 (8th Cir. 1982)Kellin v. ACF Md., 517 F.Supp 226, aff'd, 671 F.2d 279 (8th Cir. 1982); Harris�tc "Harris v. Dalton " \f K � v. Dalton, Secretary of the Navy, 05930920 (EEOC 1994).



b.	Causal connection between (1) and (3).  Often the timing of the adverse treatment is such that a retaliatory motivation can be inferred.  �tc "Whatley " \f K �Whatley v. MARTA, 632 F.2d 1235 (5th Cir. 1980)Whatley v. MARTA, 632 F.2d 1235 (5th Cir. 1980);  Hochstadt�tc "Hochstadt " \f K � v. Worchester Foundation for Experimental Biology, Inc., 425 F.Supp. 318 (D. Mass.), aff'd, 545 F.2d 222 (1st Cir. 1976); �tc "Mahogany " \f K �Mahogany v. Navy, 05890029, 90 FEOR 3016 (EEOC 1989)Mahogany v. Navy, 05890029, 90 FEOR 3016 (EEOC 1989).



3.	"Mixed Motive�xe "Reprisal:Mixed motive"� " cases.�xe "Mixed motive:Retaliation"�   Two reasons given for the adverse action, one is legitimate and one is retaliation.		

					

			a.	Courts now generally apply the "but for" test, first adopted by the Supreme Court in Mt. �tc "Mt. Healthy City  " \f K �Healthy City School District Bd. of Education v. Doyle, 429 U.S. 274 (1977) (First/Fourteenth Amendment case).



			b.	The employee has the burden of proving that retaliation was the deciding factor, i.e., but for the retaliatory motive the action would not have been taken.  Ross �tc "Ross  " \f K �v. Communications Satellite Corp., 759 F.2d 355 (4th Cir. 1985); Robins�tc "Robinson  " \f K �on v.  Monsanto Co., 758 F.2d 331 (8th Cir. 1985); �tc "Jack v. Texaco " \f K �Jack v. Texaco Research Center, 743 F.2d 1129 (5th Cir. 1984)Jack v. Texaco Research Center, 743 F.2d 1129 (5th Cir. 1984).



c.	�xe "Civil Rights Act of '91:Remedy"� Section 107 of the 1991 Civil Rights Act, 42 U.S.C. 2000e-2(m), which did away with the Price  Waterhouse�tc "Waterhouse " \f K � defense for claims of race, color, national origin, religion and sex discrimination, omits any reference to retaliation claims. 



			d.	Presumably, with respect to retaliation claims, the employee still has the burden of proving by a preponderance of the evidence that but for the unlawful motivation the action would not have been taken.  If the agency can prove it would have taken the same action anyway, then there was no Title VII violation.  �tc "Reiss " \f K �Reiss v. Dalton, Secretary of Navy, 845 F.Supp. 742 (S.D. Ca. 1993)Reiss v. Dalton, Secretary of Navy, 845 F.Supp. 742 (S.D. Ca. 1993); but see, �tc "Fishel " \f K �Fishel v. Farley, 1994 WL 10153 (E.D. La. Jan. 7, 1994)Fishel v. Farley, 1994 W.L. 10153 (E.D. La. Jan. 7, 1994) (retaliation case, court stated CRA § 107 overruled Price Waterhouse�tc "Waterhouse " \f K �).  See discussion at page .





G.	Individual Complaints Only - No Class Actions�tc "G.Individual Complaints Only  No Class Actions " \l 2�.  "Reprisal is not included as an appropriate class basis" in EEOC regulations.  �tc "Ray v. McLughlin " \f K �Ray v. McLughlin, 01881043, IHS 2047-G2 (EEOC/ORA 1988)Ray v. McLughlin, 01881043, IHS 2047-G2, at 2 (EEOC/ORA 1988); �tc "Guillebeau v. Garrett 0560 " \f K �Guillebeau v. Garrett, Secretary of the Navy, 01910560, IHS 2929-E3 (EEOC/OFO 1991)Guillebeau v. Garrett, Secretary of the Navy, 01910560, IHS 2929-E3, at 9 (EEOC/OFO 1991); 29 C.F.R 1614.204(a)(1).



	H.	Typical EEO Complaints - Reprisal�tc "H.Typical EEO Complaints  Reprisal " \l 2�.�xe "Disparate treatment:Reprisal"� �xe "Reprisal"� �xe "Typical Cases:Reprisal"� 



	1.	Predicate.  After the employee files their first complaint, or makes a visit to the EEO office, every complaint after that will typically include an allegation of pretext.  That management may have won the previous EEO complaint is irrelevant to the charge of reprisal.



		2.	Prima Facie Case.  In a reprisal complaint, the employee must show that he or she has participated in the EEO complaint process or has opposed an employment practice that allegedly violates Title VII.  In addition to this showing, there must be evidence that the employee was treated adversely by the employer after he or she engaged in the protected activity.  Then the employee must establish a causal connection between the protected activity and adverse employment action.  (In this context "adverse employment action" does not mean a disciplinary action, it could be not getting selected for promotion.)



			a.	A connection between the protected activity and the adverse treatment may be inferred due to the close proximity of the two events.  See e.g. Hochstadt�tc "Hochstadt " \f K � v. Worcester Foundation, 425 F.Supp. 318 (D.Mass), aff'd 545 F.2d 222 (1st Cir. 1976) (adverse action taken within a short time after protected activity supported an inference of discriminatory motive).



b.	However, complainant cannot establish a prima facie case if the responsible management official was unaware of complainant's protected activity.  Eades�tc "Eades v. O'Keefe " \f K � v. O'Keefe, Acting Secretary of the Navy, 01923738, at 4 (EEOC/OFO 1992).



		3.	Legitimate Nondiscriminatory Reason.  Ultimately, a critical step in the reprisal action is proving that the management official(s) knew of the protected activity when they took the adverse action.  Sometimes the knowledge of the officials is part of the prima facie case, and some times it is in the agency's legitimate non-discriminatory reason�xe "Defenses:Legitimate nondiscriminatory reason"� .  But even if the agency officials were aware of the prior protected activity, it does not mean the employer loses.  The managers have to articulate their legitimate nondiscriminatory reasons as they would in any case.



		4.	Pretext.  The analysis then moves to the pretext stage.  As with any 

�case, the agency representative should argue in the alternative.  We did not retaliate, but even if you (the judge) say we did, we would have taken the same action any way.  For example:  yes, the supervisor knew complainant had filed a previous EEO complaint against him; no, the supervisor did not retaliate when he gave her the ten day suspension for AWOL; no, complainant has not shown pretext; but, even if complainant does show the supervisor intended to retaliate; this was complainant's third AWOL and this supervisor always gives a ten day suspension for the third AWOL.





X.  TYPICAL EEO COMPLAINTS - NOT SELECTED FOR PROMOTION�tc "X.  TYPICAL EEO COMPLAINTS  NOT SELECTED FOR PROMOTION"�.�xe "Typical Cases:Promotion"� 



	A.	Nonselection for Promotion�tc "A.Nonselection for Promotion " \l 2�.�xe "Disparate treatment:Promotion"� �xe "Promotion"� 



		1.	EEO complaints over not being selected for promotion are filed more frequently than any other type of EEO complaint.  Report on Pre-Complaint Counseling & Complaint Processing, Fiscal Year 1990, at 31�tc "EEOC Report 90 " \f K � (EEOC).  One reason for this is that other than filing an internal grievance (5 C.F.R. part 771 (1993))deleted Navy CPI reference, employees have no other method of challenging a promotion action.  



2.	Typically, there is no direct evidence of discrimination and the complaint is analyzed according to the McDonnell�tc "McDonnell " \f K � Douglas - Burdine�tc "Burdine " \f K � decisions.



B.	Prima Facie Case�tc "B.Prima Facie Case " \l 2�.  



		1.	At the prima facie stage of the analysis, the employee or applicant must show that:�xe "Prima Facie Case:Promotion"� 



			a.	He or she satisfies basic qualification standards for the job in question and is a member of a class protected by Title VII;



			b.	There is a vacant job for which the employer sought applicants and the complainant applied; 



			c.	The complainant was not selected; and



			d.	The employer continued to recruit applicants with similar qualifications, �tc "McDonnell " \f K �McDonnell Douglas; or selected an applicant who does not belong to same protected class as complainant.  �tc "Cuddy v. Carmen " \f K �Cuddy v. Carmen, 762 F.2d 119 (D.C. Cir. 1985), cert. denied, 474 U.S. 1034 (1985)Cuddy v. Carmen, 762 F.2d 119, 122 (D.C. Cir. 1985), cert. denied, 474 U.S. 1034 (1985). 



The Commission has also stated that the absence of proof in some of the elements may be overcome if appellant sets forth some evidence which, if otherwise unexplained, raises an inference of discrimination.  �tc "Johnson v. Kelso " \f K �Johnson v. Kelso, Acting Secretary of the Navy, 10932145 (EEOC/OFO 1993)Johnson v. Kelso, Acting Secretary of the Navy, 10932145, at 2 (EEOC/OFO 1993), citing see �tc "Jatoi " \f K �Jatoi v. Hurst-Euless-Bedford Hosp. Auth., 807 F.2d 1214 (5th Cir. 1987)Jatoi v. Hurst-Euless-Bedford Hosp. Auth., 807 F.2d 1214, 1219 (5th Cir. 1987), �tc "Byrd v. Roadway " \f K �Byrd v. Roadway Express, 687 F.2d 85 (5th Cir.1982)Byrd v. Roadway Express, 687 F.2d 85, 86 (5th Cir.1982), �tc "Fields v. Postal Service " \f K �Fields v. U.S. Postal Service, 05920419 (EEOC 1992)Fields v. U.S. Postal Service, 05920419 (EEOC 1992).

      

		2.	Ordinarily, it is very easy for the complainant to establish a prima facie case.  The complainant was on the certificate of eligibles issued by the personnel office to the selecting official.  Thus, there was a vacancy, the complainant is qualified for the job, but the selecting official chose someone else.  Being a member of a "protected class" is really a non-issue.  We are all members of a protected class, including white applicants.  



		3.	If a plaintiff cannot make out a prima facie claim in federal court, the Title VII lawsuit should not survive a motion for summary judgement under Rule 56 of the Federal Rules of Civil Procedure or a motion for involuntary dismissal under Fed.R.Civ.P. Rule 41(b).  In the administrative EEO complaint process, while the agency cannot dismiss an EEO complaint for failure to establish a prima facie case, the agency has an opportunity to request the AJ to issue a decision on the record where there is no dispute of material fact.  29 C.F.R. 1614.109(e).



4.	No prima facie case where after issuing vacancy announcement, the organization cancels the action.  All candidates "were equally affected."  �tc "Vasquez v. O'Keefe " \f K �Vasquez v. O'Keefe, Secretary of the Navy, 01924021 (EEOC/OFO 1992)Vasquez v. O'Keefe, Secretary of the Navy, 01924021, at 4 (EEOC/OFO 1992).



5.	Prima facie case established even when there was no vacancy where non-minority employee in same branch in same grade and series given a non-competitive promotion due to accretion of duties.  Johnson�tc "Johnson v. Kelso " \f K � v. Kelso, Acting Secretary of the Navy, 10932145, at 2 (EEOC/OFO 1993).



C.	Legitimate Nondiscriminatory Reason�tc "C.Legitimate Nondiscriminatory Reason " \l 2�.  	At the next juncture of the analysis, the employer must articulate a legitimate, nondiscriminatory reason (LNDR�xe "Defenses:Legitimate nondiscriminatory reason"� ) for the selection.  



1.	The employer's evidence should have two parts.  



a.	First, why we selected the person we did.  



b.	Second, why we did not select the complainant.  The LNDR has to be specific.  



2.	We cannot simply say, "we chose the best person."  If management's response to prima facie claim does not satisfy the specificity requirement of Burdine�tc "Burdine " \f K �, the EEOC administrative judge or the trial court is required to draw an inference of discrimination.



		3.	It should be noted that we do not have to prove that the selectee was better than the complainant.  Management retains the option from choosing among comparably qualified candidates.  �tc "Tuszynski " \f K �Tuszynski v. O'Keefe, Acting Secretary of the Navy, 019218472  (EEOC/OFO 1992)Tuszynski v. O'Keefe, Acting Secretary of the Navy, 01921847, at 2 (EEOC/OFO 1992), citing, �tc "Mitchell v. Baldridge " \f K �Mitchell v. Baldridge, 759 F.2d 80 (D.C. Cir. 1985)Mitchell v. Baldridge, 759 F.2d 80, 85 n.3 (D.C. Cir. 1985), �tc "Canham " \f K �Canham v. Oberlin College, 666 F.2d 1057 (6th Cir. 1981)Canham v. Oberlin College, 666 F.2d 1057, 1061 (6th Cir. 1981), �tc "Lieberman  " \f K �Lieberman v. Grant, 630 F.2d 60 (2d Cir. 1980)Lieberman v. Grant, 630 F.2d 60, 67 (2d Cir. 1980).  However, whatever criteria the selecting official uses, it had better match the qualifications of the selectee and not the complainant.



a.	The "Commission notes that the agency has the discretion to choose from among candidates with different but equally desirable qualifications so long as the decision is not based upon an unlawful motivation."  �tc "Kirkendall " \f K �Kirkendall v. Dalton, Secretary of the Navy, 01932827 (EEOC/OFO 1993)Kirkendall v. Dalton, Secretary of the Navy, 01932827, at 4 (EEOC/OFO 1993), citing, Burdine�tc "Burdine " \f K �, 450 U.S. at 258-59,  Canham�tc "Canham " \f K � v. Oberlin College, 666 F.2d 1057 (6th Cir. 1981).



b.	A "discriminatory motive may be demonstrated where [complainant's] qualifications are shown to be observably superior to those of the selectee."  Tuszy�tc "Tuszynski " \f K �nski v. O'Keefe, Acting Secretary of the Navy, 01921847, at 2 (EEOC/OFO 1992), citing, Patterson�tc "McLean " \f K � v. McLean Credit Union, 491 U.S. 164, 187-88 (1989); �tc "Bauer v. Bailar " \f K �Bauer v. Bailar, 647 F.2d 1037 (10th Cir. 1981)Bauer v. Bailar, 647 F.2d 1037, 1048 (10th Cir. 1981).



4.	Agency properly considered complainant's low sick leave balance when not selecting her for promotion.  Complainant had very little sick leave because of a chronic illness.  Articulated reason that it was "important that a supervisor be around to supervise" was legitimate and nondiscriminatory.  �tc "Torian " \f K �Torian v. Garrett, Secretary of the Navy, 01910118 (EEOC/OFO 1991)Torian v. Garrett, Secretary of the Navy, 01910118,  at 9 (EEOC/OFO 1991).



5.	That selectee had been given the hardest assignments because he successfully tackled and resolved problems, while complainant's projects had to be reassigned because she complained they were too hard, was a legitimate nondiscriminatory reason for selection.  �tc "Watson v. Kelso " \f K �Watson v. Kelso, Acting Secretary of the Navy, 01924048 (EEOC/OFO 1993)Watson v. Kelso, Acting Secretary of the Navy, 01924048, at 4 (EEOC/OFO 1993).



6.	Complainant alleged that selecting officials showed favoritism towards selectees because the selecting officials knew the selectees and worked in their departments.  However, "employment decisions based upon friendship or favoritism are not in violation of Title VII, so long as they are premised on some basis which is unlawful motivation."  Kirkendall�tc "Kirkendall " \f K � v. Dalton, Secretary of the Navy, 01932827, at 4-5 (EEOC/OFO 1993), citing, �tc "Hawkins v. McPherson " \f K �Hawkins v. McPherson, 42 F.E.P. 699 (D.D.C. 1986)Hawkins v. McPherson, 42 F.E.P. 699, 703 (D.D.C. 1986).  Complainant's allegation that selecting official did not like "independent thinkers" but wanted people "she could maneuver," even if true, did not establish pretext.  "A preference for a certain personality, even if that preference does not make good business sense, is not actionable under Title VII."  Watson�tc "Watson v. Kelso " \f K � v. Kelso, Acting Secretary of the Navy, 01924048, at 4, 5 (EEOC/OFO 1993)



7.	Not selecting complainant, in part, due to his poor interpersonal skills was a legitimate nondiscriminatory reason.  "While this factor is subjective and therefore warrants close scrutiny, we find it was job-related and, accordingly, the agency did not improperly rely on it.  Reliance on this type of subjective factor is particularly appropriate when, as in this case, the selection is for a supervisory position, since the qualities of a good supervisor are not readily quantifiable."  Vasquez�tc "Vasquez v. O'Keefe " \f K � v. O'Keefe, Secretary of the Navy, 01924021, at 4 (EEOC/OFO 1992).

8.	Where writing skills are relevant to the position, that complainant's SF 171 application was less detailed than the selectee's and contained a number of grammatical errors, was a legitimate consideration.  �tc "Smith v. Dalton 1163  " \f K �Smith v. Dalton, Secretary of the Navy, 01941163 (EEOC/OFO 1994)Smith v. Dalton, Secretary of the Navy, 01941163, at 5 (EEOC/OFO 1994) (position was GS-8 supervisory purchasing agent).





D.	Pretext�tc "D.Pretext " \l 2�.  The case then proceeds to the next step, pretext.  This is the area where most promotion cases are fought.  The complainant was on the certificate and another applicant, not of complainants's protected category, was selected.  Management's reasons for the selection decision have been stated.  Now the complainant provides a dozen or so arguments why the reasons given by management were not the true reasons for the action taken.  The complainant's arguments can range from procedural errors in the selection process, to differences in qualifications, to perceived advantages the selectee had or was given.  Complainant will raise some of these with the EEO counselor, some with the DOD/OCI investigator and some at the hearing.  The agency representative must respond to all of them.  Just because an item was raised with the EEO counselor but was not repeated to the investigator, does not mean it is no longer part of the case.  Remember, it is not enough for complainant to show management's reason was a pretext, complainant has to show it was a pretext for discrimination.  St. Mary's Honor�tc "St. Mary's  " \f K � Center v. Hicks, 113 S.Ct. 2742, 125 L.Ed.2d 404 (1993).



	1.	Complainant Claims Superior Qualifications.  There are a number of responses to this claim.



a.	"Shop seniority."  Practitioners should understand that employees, both blue and white collar, often believe that the employee with the greatest seniority in the shop at a particular grade should get the next promotion.  Such a belief is even reflected in literature,  "[A] lot of guys ... are pissed off at me 'cause I came in after them and made corporal." - Norman Mailer.  E.g., Watson�tc "Watson v. Kelso " \f K � v. Kelso, Acting Secretary of the Navy, 01924048, at 4 (EEOC/OFO 1993) (more continuous years in the office than selectee doesn't outweigh selectee's greater number of years in the relevant job category).   Of course the civil service "merit system" selection process is inconsistent with selections based on shop seniority.

b.	Years of Experience.  That complainant has more years of experience than the selectee does not establish pretext.  "[Y]ears of experience do not necessarily make an individual more qualified to meet the needs of the organization."  Bell �tc "Bell v. Dalton " \f K �v. Dalton, Secretary of the Navy, 01940852, at 9 (EEOC/OFO 1994).  That complainant had more years of experience with the agency did not establish pretext.  "[W]hile appellant had more years of such experience with the agency, he did not show that he had the equivalent Machinist Foreman experience which, according to the SO distinguished the selectee's application.  ...  [A]ppellant presented no evidence that length of service with the agency or apprenticeship training were criteria which should have been emphasized by the SO."  �tc "Thomas v. Dalton " \f K �Thomas v. Dalton, Secretary of the Navy, 01940866 (EEOC/OFO 1994)Thomas v. Dalton, Secretary of the Navy, 01940866, at 5 (EEOC/OFO 1994).



c.	"[W]hile appellant had more years of experience, the [selectee], who was also highly qualified, edged appellant out by demonstrating superior writing skills when addressing the ranking factors on the SF-171."  Mulder�tc "Mulder " \f K � v. Dalton, Secretary of the Navy, 01932026, at 4 (EEOC/OFO 1993).



d.	Qualifications Not Considered.  OFO found pretext because complainant had more awards than the selectee, a factor not considered by the selecting official.  On reconsideration the Commission reversed.  Absent discrimination, the employer's discretion with respect to qualifications is within the realm of business prerogative.  �tc "Moore v. Garrett " \f K �Moore v. Garrett, Secretary of the Navy, 05910227 (EEOC 1991)Moore v. Garrett, Secretary of the Navy, 05910227, at 11 (EEOC 1991), citing Burdine�tc "Burdine " \f K �, 450 U.S. at 259.  Since awards were not listed among the selection criteria in the vacancy announcement, the OFO decision overemphasized the significance of the performance awards.  Moore, at 11.



e.	Discretion in Management Positions.  "[T]he Courts have held that an employer has a greater degree of discretion when choosing management-level employees."  Bell �tc "Bell v. Dalton " \f K �v. Dalton, Secretary of the Navy, 01940852, at 9 (EEOC/OFO 1994), citing see, Wrenn�tc "Wrenn " \f K � v. Gould, 808 F.2d 492 (6th Cir. 1987).



	f.	Even if Complainant is Better Qualified.  "Even if we found ... appellant's qualifications were superior to the Selectee's, we would still find that appellant failed to show that the selection decision was based on sex, age, or race.  We note that Title VII does not protect against unfair business decisions -- only against decisions motivated by unlawful animus."  �tc "Sanchez v. Dalton 1768 " \f K �Sanchez v. Dalton, Secretary of the Navy, 01941768 (EEOC/OFO 1994)Sanchez v. Dalton, Secretary of the Navy, 01941768, at 6 (EEOC/OFO 1994) citing, �tc "Turner v. Texas " \f K �Turner v. Texas Instruments, Inc., 555 F.2d 1251 (5th Cir. 1977)Turner v. Texas Instruments, Inc., 555 F.2d 1251, 1257 (5th Cir. 1977).



	g.	What Complainant Must Show to Win on This Theory.  In order to prevail on being better qualified, complainant must show "that his qualifications were so superior to those of the Selectee that the agency's articulated reasons must be discounted as mere pretext."  Bell �tc "Bell v. Dalton " \f K �v. Dalton, Secretary of the Navy, 01940852, at 9 (EEOC/OFO 1994).  "The Commission finds that although appellant was one of the qualified candidates for the vacancy, her qualifications were not 'so plainly superior' to the Selectee's qualifications as to require a finding of pretext."  Sanchez v. Dalton�tc "Sanchez v. Dalton 1768 " \f K �, Secretary of the Navy, 01941768, at 6 (EEOC/OFO 1994), citing, see, �tc "Lugardo " \f K �Lugardo v. Dept. of Navy, 05930595 (EEOC 1994)Lugardo v. Dept. of Navy, 05930595 (EEOC 1994), quoting, Bauer�tc "Bauer v. Bailar " \f K � v. Bailor, 647 F.2d 1037, 1048 (10th Cir. 1981).  



		2.	Preselection.  "[P]reselection alone is insufficient to establish pretext, especially in light of the Selectee's qualifications at the time she initially applied for the position ... ."  Bell �tc "Bell v. Dalton " \f K �v. Dalton, Secretary of the Navy, 01940852, at 9 (EEOC/OFO 1994).  "[P]reselection does not necessarily violate Title VII when it is based on the qualifications of the preselected party, and not on some prohibited basis."  Thomas v. Dalton�tc "Thomas v. Dalton " \f K �, Secretary of the Navy, 01940866, at 5 (EEOC/OFO 1994).  "Even if we found that there was persuasive evidence of preselection in the record, such evidence would have to show that the preselection was done on a discriminatory basis."  Sanchez v. Dalton�tc "Sanchez v. Dalton 1768 " \f K �, Secretary of the Navy, 01941768, at 6 (EEOC/OFO 1994).  A rumor that a white employee would be selected does not establish pretext.  "[T]he record does not contain any evidence of where this employee had found out about this rumor.  A mere rumor seems insufficient to infer discriminatory motive on the part of the agency."  �tc "Buggs " \f K �Buggs v. Dept. of the Navy, 05860030 (EEOC 1987)Buggs v. Dept. of the Navy, 05860030, at 6 (EEOC 1987).



3.	Complainant Alleges Inconsistent Application of Criteria.  Selecting official chose white female (WF) and black male (BM).  Complainant, apparently a white male, alleged race, sex, and age discrimination asserting inconsistent criteria used by the selecting official.  WF was selected because she had higher appraisals and more awards while BM had more seniority and had more relevant work experience.  The EEOC disagreed, "we find that this simply shows that the [selecting official] focused on different criteria in making the selections."  �tc "Mayeux " \f K �Mayeux v. O'Keefe, Acting Secretary of the Navy, 01922886 (EEOC/OFO 1992)Mayeux v. O'Keefe, Acting Secretary of the Navy, 01922886, at 2 (EEOC/OFO 1992), citing see Canham�tc "Canham " \f K � v. Oberlin College, 666 F.2d 1057, 1061 (6th Cir. 1981) (agency has discretion to choose among equally qualified candidates).



4.	Following or Failure to Follow Regs.  The real issue is not whether regs were followed, but if the applicants were treated in a similar fashion.  The failure to follow regs is not discriminatory if all applicants "suffered" from this failure, or if the organization routinely failed to follow regulations.  Similarly, that the organization followed its regs is of little consequence until evidence is added that the organization routinely followed its regs.



			a.	The failure to hold interviews required by the organization's regulations "is not sufficient to establish pretext, especially where such deviation affected all parties."  Bell �tc "Bell v. Dalton " \f K �v. Dalton, Secretary of the Navy, 01940852, at 10 (EEOC/OFO 1994), citing, �tc "McIntosh v. Weinberger " \f K �McIntosh v. Weinberger, 45 F.E.P. 398 (8th Cir. 1987)McIntosh v. Weinberger, 45 F.E.P. 398 (8th Cir. 1987).



b.	Personnel regulations required cancellation of a promotion certificate if it was not used within a certain period of time.  OFO found pretext, in part, because contested selection was from an expired certificate.  On reconsideration, the Commission reversed because the evidence showed that the late return of certificates was not unusual and testimony established no promotion had ever been cancelled because of a late return.  Moore v. Garrett�tc "Moore v. Garrett " \f K �, Secretary of the Navy, 05910227, at 10 (EEOC 1991).



c.	Unexplained failure to post vacancy announcement in shop did not establish pretext in promotion action, even where supervisor had retaliated against complainant by warning other employees not to use him as an EEO rep.  Agency showed that the vacancy announcement publication chain, from Personnel to the shops, was long and involved many people.  Of the 16 who applied for the position, only 3 learned about the vacancy from shop postings, 4 learned about it from word of mouth, and 7 learned of it by going to the Personnel shop on a weekly basis when vacancies were posted there.  In addition, agency had met requirements of union contract by posting vacancy notice on union bulletin board.  �tc "Fair v. Kelso " \f K �Fair v. Kelso, Acting Secretary of the Navy, 01931093 (EEOC/OFO 1993)Fair v. Kelso, Acting Secretary of the Navy, 01931093, at 6 (EEOC/OFO 1993).



5.	Irregularities in the EEO Complaint Process. During pendency of competitive selection process, complainant's allegations of discrimination caused the EEO and Personnel offices to delay processing of final selection.  Meanwhile, complainant alleged several irregularities in the EEO complaint process.  OFO held these irregularities "were indicative of an atmosphere of discrimination."  This was reversed by the Commission on reconsideration in part because the selecting officials were "insulated" from the complaint process.  Moore v. Garrett�tc "Moore v. Garrett " \f K �, Secretary of the Navy, 05910227, at 9 (EEOC 1991).



		6.	Placing Selectee in Position Prior to Competition.  In anticipation of a hiring freeze, an employee was noncompetitively placed into the position.  The freeze was never imposed.  The employee was then selected for the position through the competitive promotion process.  Complainant alleged the competitive selection was discriminatory and the initial placement illegal.  OFO disagreed.  "While the agency stated that the Selectee's initial promotion was only temporary, it appears that the promotion was for a period in excess of 120 days.  Nevertheless ... the Selectee's initial selection affected not only [complainant], but the other applicants as well."  Bell �tc "Bell v. Dalton " \f K �v. Dalton, Secretary of the Navy, 01940852, at 10 (EEOC/OFO 1994).



7.	Considering Qualifications Not Described In the Vacancy Announcement.  "The fact that a certain factor used in the selection process is not listed in the vacancy announcement or position description does not preclude its consideration in the selection process, provided it is applied uniformly to all the candidates without a prohibited, discriminatory intent."  Sanchez v. Dalton�tc "Sanchez v. Dalton 1768 " \f K �, Secretary of the Navy, 01941768, at 5 (EEOC/OFO 1994); �tc "McGinnis v. AID " \f K �McGinnis v. AID, 05930585 (EEOC 1993)McGinnis v. AID, 05930585 (EEOC 1993), citing, �tc "Hodge " \f K �Hodge v. Dept. of Transportation, 05910048 (EEOC 1991)Hodge v. Dept. of Transportation, 05910048 (EEOC 1991).



		8.	Subjectivity.   "[W]hile appellant indicated that the selection process was subjective, the use of subjective criteria, alone, is not sufficient to establish pretext, particularly since the selection involved a supervisory position."  Bell �tc "Bell v. Dalton " \f K �v. Dalton, Secretary of the Navy, 01940852, at 10 (EEOC/OFO 1994).  See additional discussion of subjectivity at page .



a.	However, subjective criteria found discriminatory where complainant's qualifications were plainly superior.  Despite having the lowest score, and two years of experience, selecting official put emphasis on selectee's demeanor, that she had "glowed" and had a "powerful presence" while complainant rated second with 17 years of experience.  �tc "Thorns v. VA 0308 " \f K �Thorns v. Dept. of Vetrans Affairs, 05930308 (EEOC 1994)Thorns v. Dept. of Veterans Affairs, 05930308 (EEOC 1994).



9.	That the non-competitive promotion process is subject to manipulation and unfairness (e.g., discrimination), this is not the same as showing by a preponderance that complainant was not promoted because of discrimination.  Johnson�tc "Johnson v. Kelso " \f K � v. Kelso, Acting Secretary of the Navy, 10932145, at 2 (EEOC/OFO 1993).



		10.	Selectee's Falsification of Experience.  "[O]ne cannot conclude that the Rating and Ranking panel knew or should have known that the selectee had embellished his qualifications."  No pretext found.  Buggs�tc "Buggs " \f K � v. Dept. of the Navy, 05860030, at 6 (EEOC 1987).



		11.	Material Favorable to the Agency.  While the pretext step of the analysis is usually described in terms of evidence presented by complainant, the agency is free to submit additional evidence tending to show that the agency did not rely on improper factors.



a.	Selection of Other Minorities.  "That two of the three selectees were Hispanic, as were the majority of the candidates recommended by Supervisors 1 and 2, further militates against a finding of national origin discrimination."  Vasquez�tc "Vasquez v. O'Keefe " \f K � v. O'Keefe, Secretary of the Navy, 01924021, at 5 (EEOC/OFO 1992) (complainant was Hispanic).



�



E.	New Step - No Selection Even If Discrimination�tc "E.New Step  No Selection Even If Discrimination " \l 2�.  The last step is to argue in the alternative, that even if there was discrimination, we would have made the same selection, or, complainant would not have been selected anyway.  For example, even if the supervisor didn't select complainant because she is a woman, the advisory selection panel rated her below four other candidates, so she would not have been selected in any case.  While this alternative defense concedes a Title VII violation (but not ADEA), it reduces the remedy available.  See page .





XI.  TYPICAL EEO COMPLAINTS - DISCIPLINARY ACTIONS�tc "XI.  TYPICAL EEO COMPLAINTS  DISCIPLINARY ACTIONS"�.�xe "Discipline"� �xe "Disparate treatment:Discipline"� �xe "Typical Cases:Disciplinary Actions"� 



	A.	Proper Forum�tc "A.Proper Forum " \l 2�.  The first thing to check is whether the EEO complainant is in the right forum.  Generally, if the employee has been removed from employment (i.e., fired), or is complaining about a suspension longer than 14 days, the action is appealable to the Merit Systems Protection Board (MSPB), you have a mixed complaint.  (Unless of course a probationary employee was fired or disciplined.  Generally, probationary employees cannot challenge a removal or disciplinary actions before the MSPB.)  If you have a mixed complaint, the EEO process will only be followed through the DOD/OCI investigation with a final agency decision drafted by the Air Force Appellate Review Office (AFCARO/ARD) signed by the Deputy for Air Force Review Boards (SAF/MIB).Removed reference to EARB  Complainant can only appeal this decision to the MSPB.  If the mixed case complainant wants a hearing, it will only be before an MSPB administrative judge.  If there is no MSPB jurisdiction involved, the regular EEO complaint process is followed.





B.	The McDonnell�tc "McDonnell " \f K � Douglas - Burdine�tc "Burdine " \f K � Analysis�tc "B.The McDonnelltc \"McDonnell\" \f o\" Douglas  Burdinetc \"Burdine\" \f o\" Analysis " \f D � - also used when EEO allegations are made in disciplinary actions.  The purpose of the analysis is not to determine whether the complainant committed the action alleged, but whether the complainant was treated the same other employees who committed the offense.  For example, say an employee got a three week suspension for slugging her supervisor.  If male employees only got a five day suspension for battery on a supervisor, then there has been a Title VII violation even though what the employee did was wrong.



	C.	Prima Facie Case�tc "C.Prima Facie Case " \l 2�.  The prima facie case�xe "Prima Facie Case:Discipline"�  is usually pro forma; the employer took an adverse action against complainant.  



1.	The prima facie case for a removal action is:



			(1)	Complainant is a member of a protected class;



			(2)	That he was qualified for the job he was performing;



		(3)	That he was meeting the normal requirements of the position;



	(4)	That he was discharged; and



			(5)	That he was replaced by an employee outside his protected class or was singled out for discharge while similarly situated employees not of his protected class were retained.



		�tc "Pace v. O'Keefe " \f K �Pace v. O'Keefe, Secretary of the Navy, 03920110 (EEOC 1992)Pace v. O'Keefe, Secretary of the Navy, 03920110, at 7 (EEOC 1992), citing: see �tc "Moore v. Charlotte " \f K �Moore v. City of Charlotte, N.C., 754 F.2d 1100 (4th Cir. 1985), cert. denied, 472 U.S. 1021 (1985)Moore v. City of Charlotte, N.C., 754 F.2d 1100, 1105-06 (4th Cir. 1985), cert. denied, 472 U.S. 1021 (1985); �tc "White v. Ed Miller " \f K �White v. Ed Miller & Sons, Inc., 457 F.Supp. 148 (D.Neb. 1978)White v. Ed Miller & Sons, Inc., 457 F.Supp. 148, 150 (D.Neb. 1978); �tc "Flowers v. CruchWalker  " \f K �Flowers v. Cruch-Walker Corp., 552 F.2d 1277 (7th Cir. 1977)Flowers v. Cruch-Walker Corp., 552 F.2d 1277, 1282 (7th Cir. 1977).



In some cases, the third element is changed to: 



(3)	complainant was meeting the legitimate expectations of his employer and was discharge without cause, or that he was singled out for termination while similarly situated employees not in his protected group were treated more favorably.  �tc "Mabasa 3050 " \f K �Mabasa v. Dalton, Secretary of the Navy, 01943050 (EEOC/OFO 1995)Mabasa v. Dalton, Secretary of the Navy, 01943050, at 4 (EEOC/OFO 1995), citing, see Flowers v. Cruch-Walker Corp., 552 F.2d 1277, 1282-83 (7th Cir. 1977).new



2.	"While proof of all five criteria will establish a circumstantial prima facie case, the absence of proof in some of the elements may be overcome if petitioner sets forth some evidence of agency actions from which, if otherwise unexplained, an inference of discrimination can be drawn."  Pace�tc "Pace v. O'Keefe " \f K � v. O'Keefe, at 7, citing:  Jatoi�tc "Jatoi " \f K � v. Hurst-Euless-Bedford Hosp. Auth., 807 F.2d 1214, 1219 (5th Cir. 1978); Byrd�tc "Byrd v. Roadway " \f K � v. Roadway Express, Inc., 687 F.2d 85, 86 (5th Cir. 1982).



3.	A simpler prima facie case was described in an indefinite suspension case.



(1)	Complainant is a member of a protected group;



(2)	The agency took disciplinary action; and,



			(3)	The agency treated him more harshly than comparably situated employees who did not belong to his group.



�tc "Rease v. Dalton " \f K �Rease v. Dalton, Secretary of the Navy, 03920174 (EEOC 1993)Rease v. Dalton, Secretary of the Navy, 03920174, at 5 (EEOC 1993), citing, Moore�tc "Moore v. Charlotte " \f K � v. City of Charlotte, N.C., 754 F.2d 1100, 1105-06 (4th Cir. 1985), cert. denied, 472 U.S. 1021 (1985).



4.	Similarly Situated.�xe "Similarly Situated:Discipline"�   The following definition of "similarly situated" for purposes of disciplinary actions is from Rease�tc "Rease v. Dalton " \f K � v. Dalton, Secretary of the Navy, 03920174, at 5-6 (EEOC 1993).



"In order for employees to be considered similarly situated with regard to a disciplinary action, courts have held that all relevant aspects of petitioner's employment situation must be nearly identical to the employees named as comparatives.  See e.g., �tc "Payne v. Illinois " \f K �Payne v. Illinois Central R.R., 665 F.Supp. 1308 (W.D. Tenn. 1987)Payne v. Illinois Central R.R., 665 F.Supp. 1308, 1333 (W.D. Tenn. 1987). ... [T]he employees names as comparatives must have reported to the same supervisory official, must have been subject to the same standards governing discipline, and must have  been engaged in conduct similar to petitioner's without differentiating or mitigating circumstances distinguishing their misconduct or the appropriate discipline for it.  See �tc "Mazella v. RCA " \f K �Mazella v. RCA Global Communications, Inc., 642 F.Supp. 1531 (S.D.N.Y. 1986), aff'd, 814 F.2d 653 (2d Cir. 1987)Mazella v. RCA Global Communications, Inc., 642 F.Supp. 1531, 1547 (S.D.N.Y. 1986), aff'd, 814 F.2d 653 (2d Cir. 1987); �tc "Woods v. Milner " \f K �Woods v. Milner, 760 F.Supp. 623 (E.D. Mich. 1991)Woods v. Milner, 760 F.Supp. 623, 645 (E.D. Mich. 1991).  In contrast, the Commission's decisions have also held that to be considered similarly situated, the named comparative must report under the same manager's supervision; have performed the same job functions; and have been subjected to disciplinary measures during the same approximate time period.  See �tc "O'Neal v. Postal Service " \f K �O'Neal v. U.S. Postal Service, 05910490 (EEOC 1991)O'Neal v. United States Postal Service, EEOC Request No. 05910490 (July 23, 1991)."



D.	Legitimate Non-discriminatory Reason�tc "D.Legitimate Nondiscriminatory Reason " \l 2�.  Turning to the legitimate nondiscriminatory reason, the burden on management is to articulate why we took the disciplinary action.�xe "Defenses:Legitimate nondiscriminatory reason"�   We do not have to prove the employee committed the infraction.  The supervisors only have to reasonably believe the employee committed the offense.  If, as it turns out, the employee did not commit the offense, there is no Title VII violation as long as the supervisors, based on the information they had, reasonably believed complainant had committed the offense.  (This however, would be a good reason to settle the complaint.)



1.	"[T]he real issue here is whether Roll Coater [the employer] formed an honest belief that she [the plaintiff] wielded the Rambo-type knife in a threatening manner or even brought such a weapon onto company property."  �tc "Lenoir " \f K �Lenoir v. Roll Coater Inc., 63 FEP 1355 (7th Cir. 1994)Lenoir v. Roll Coater Inc., 63 F.E.P. 1355, 1357 (7th Cir. 1994) (emphasis added).



2.	Plaintiff was fired by Sears for sexually harassing a co-worker.  He sued alleging an ADEA violation and the jury found in his favor.  The jury's verdict was reversed on appeal.  Plaintiff's proof that he did not commit the offense was irrelevant.  "We can assume for purposes of this opinion that the complaining employees ... were lying through their teeth.  The inquiry of the ADEA is limited to whether [Sear's supervisors] believed that Elrod was guilty of harassment ... ."  �tc "Elrod v. Sears " \f K �Elrod v. Sears, Roebuck & Co., 939 F.2d 1466 (11th Cir. 1991)Elrod v. Sears, Roebuck & Co., 939 F.2d 1466 (11th Cir. 1991) (numerous citations omitted).



3.	School superintendent's belief that plaintiff/teacher had called a student a racially disparaging name was a legitimate nondiscriminatory reason for firing the teacher.  Teacher failed to present any evidence that the superintendent did not have a reliable basis for his belief, regardless of whether the teacher did or did not commit the offense alleged.  �tc "Gill v. Reorganized " \f K �Gill v. Reorganized School District R-6, 32 F.3d 376 (8th Cir. 1994)Gill v. Reorganized School District R-6, 32 F.3d 376 (8th Cir. 1994).new



	E.	Pretext�tc "E.Pretext " \l 2�.  To prevail at the pretext stage, the employee must show that others were treated differently under similar circumstances.  Pace�tc "Pace v. O'Keefe " \f K � v. O'Keefe, Secretary of the Navy, 03920110, at 7 (EEOC 1992), citing, Smith v. Monsanto�tc "Smith v. Monsanto " \f K � Chemical Co., 770 F.2d 719, 723 (8th Cir. 1985).  While the Commission found Pace had been AWOL as charged, the Commission nonetheless found he was discriminated against because the penalties imposed on Pace were consistently heavier than that imposed upon employees of a different race.



1.	Note:  If this was complainant's third offense, while it was the first offense for the other employees, the complainant is not similarly situated to the comparison employees and the difference in penalty does not demonstrate pretext.  �tc "Aquamina " \f K �Aquamina v. Eastern Airlines, 27 F.E.P. 652 (5th Cir. 1981)Aquamina v. Eastern Airlines, 27 F.E.P. 652 (5th Cir. 1981).



	F.	Constructive Discharge�tc "F.Constructive Discharge " \l 2�.  In constructive discharge cases, no actual disciplinary action is taken; rather, complainant alleges s/he was forced to resign by managements actions.  Usually, complainant alleges they were forced to resign rather than endure other discrimination, e.g., failure to be promoted, a bad appraisal, etc.

new section taken from a subsection

1.	What Complainant Must Prove.  To prove a constructive discharge the complainant must prove the employer deliberately made the working conditions so intolerable the employee is forced into an involuntary resignation.  The issue is whether a reasonable person would have felt compelled to resign.  �tc "Dornhecker  " \f K �Dornhecker v. Malibu Grand Prix, 44 FEP 1604 (5th Cir. 1987)Dornhecker v. Malibu Grand Prix, 44 F.E.P. 1604, 1606 (5th Cir. 1987), citing, �tc "Wilkins v. Univ. of Houston " \f K �Wilkins v. Univ. of Houston, 654 F.2d 388, 26 F.E.P. 1230 (5th Cir. 1981)Wilkins v. Univ. of Houston, 654 F.2d 388, 390, 26 F.E.P. 1230 (5th Cir. 1981); �tc "Burchell " \f K �Burchell v. Secretary of the Army, 9 F.3d 1550 (9th Cir. 1993)Burchell v. Secretary of the Army, 9 F.3d 1550 (9th Cir. 1993).



a.	The absence of any background discrimination will prove fatal to complainant's constructive discharge allegation, but proving other discrimination will not necessarily establish a forced resignation.



(1)	Cruz, an education specialist, was responsible for coordinating the Navy Campus Programs for the base with the area colleges.  When a woman was promoted to the Area Coordinator position, Cruz alleged discrimination.  Thereafter, Cruz engaged in a campaign insubordination with his boss, the new Area Coordinator.  She proposed his removal and Cruz resigned alleging a discriminatory adverse action and constructive discharge.  The EEOC found that the agency had legitimate grounds for proposing Cruz's removal and was not discriminatory.  "[B]ecasue he has failed to prove, as a threshold matter, that he was subjected to unlawful discrimination, appellant has failed to prove that he was constructively discharged.  �tc "Cruz 0711  " \f K �Cruz v. Garrett, Secretary of the Navy, 01920711 (EEOC/OFO 1992)Cruz v. Garrett, Secretary of the Navy, 01920711 (EEOC/OFO 1992).



(2)	A constructive discharge occurs when, looking at the totality of the circumstances, a reasonable person in the employee's position would have felt force to quit because of intolerable and discriminatory conditions.  Plaintiff must show some aggravating factors such as a continuous pattern of discriminatory treatment.  The allegedly discriminatory incidents failed to rise to the level of a continuous pattern of discrimination and thus plaintiff failed to establish a constructive discharge.  Burchell�tc "Burchell " \f K � v. Secretary of the Army, 9 F.3d 1550 (9th Cir. 1993).



2.	Prima facie case:  Constructive Discharge.



(1)	A reasonable person in complainant's position would have found the working conditions intolerable;



(2)	Conduct constituting discrimination against complainant created the intolerable working conditions; and,

	

			(3)	Complainant's involuntary resignation resulted from the intolerable working conditions.



Cruz�tc "Cruz 0711  " \f K � v. Garrett, Secretary of the Navy, 01920711, at 8 (EEOC/OFO 1992), citing, �tc "Christoph 0575 " \f K �Christoph v. Dept. of the Air Force, 05880575 (EEOC 1990)Christoph v. Dept. of the Air Force, 05880575 (EEOC 1990), �tc "Pearson 3242 " \f K �Pearson v. Veterans Admin., 01863242, IHS 1706-D6 (EEOC/ORA 1987), aff'd, 05890401, IHS 2248-A2 (EEOC 1989)Pearson v. Veterans Admin., 01863242, IHS 1706-D6 (EEOC/ORA 1987), aff'd on other grounds 05890401, IHS 2248-A2 (EEOC 1989); Evoli�tc "Evoli " \f K � v. Garrett, Secretary of the Navy, 01913963, at 13 (EEOC 1992), citing, �tc "Taylor v. AFEES " \f K �Taylor v. Army & Air Force Exchange Service, 05900630 (EEOC 1990)Taylor v. Army & Air Force Exchange Service, 05900630 (EEOC 1990), �tc "EEOC Decision 841 " \f K �EEOC Decision 84-1, 33 F.E.P. 1887 (November 28, 1983)EEOC Decision 84-1, 33 F.E.P. 1887, 1892 (November 28, 1983); �tc "Toney v. O'Keefe " \f K �Toney v. O'Keefe, Acting Secretary of the Navy, 01923496 (EEOC/OFO 1992)Toney v. O'Keefe, Acting Secretary of the Navy, 01923496, at 6 (EEOC/OFO 1992), citing:  see �tc "Sprangle " \f K �Sprangle v. Valley Forge Sewer, 839 F.2d 171 (3rd Cir. 1988)Sprangle v. Valley Forge Sewer, 839 F.2d 171, 173 (3rd Cir. 1988); �tc "Burns v. GSA " \f K �Burns v. Austin, Administrator, GSA, 01912767, IHS 3219-F14 (EEOC/OFO 1992)Burns v. Austin, Administrator, GSA, 01912767, IHS 3219-F14 (EEOC/OFO 1992).







�

XII.  TYPICAL EEO COMPLAINTS - ANNUAL APPRAISALS�tc "XII.  TYPICAL EEO COMPLAINTS  ANNUAL APPRAISALS"��xe "Typical Cases:Annual Appraisal"� .



A.	Less than Outstanding Rating.  Typically, EEOC will allow complaints on ratings less than outstanding.  The theory is that but for discrimination, the rating could have been outstanding.  Nevertheless, OFO opined in one case that if the rating of less than outstanding is the same rating that was received in the previous period, then there is no adverse employment action.  �tc "McGee v. Dalton " \f K �McGee v. Dalton, Secretary of the Navy, 01932299 (EEOC/OFO 1993)McGee v. Dalton, Secretary of the Navy, 01932299, at 5 n.2 (EEOC/OFO 1993).  Receiving a low score is a cause of action even if complainant cannot point to any specific loss of a job opportunity.  �tc "Smith v. Navy (D.C. Cir.) " \f K �Smith v. Navy, 659 F.2d 1113 (D.C. Cir. 1981)Smith v. Navy, 659 F.2d 1113 (D.C. Cir. 1981).





	B.	Prima Facie Case.



1.	The prima facie case is:



(1)	Complainant is a member of a protected group;



			(2)	Complainant is similarly situated to the comparative employee(s) outside of complainant's protected roup; and



			(3)	Complainant received a lower performance rating.



			McGee v. Dalton�tc "McGee v. Dalton " \f K �, Secretary of the Navy, 01932299, at 4 (EEOC/OFO 1993).



2.	Another description of the prima facie case is:

new para

(1)	Complainant is a member of a protected group;



(2)	That he receive a rating of "satisfactory" on his performance appraisal;

(3)	He was accorded treatment from that given to persons otherwise similarly situated who are not members of the group.



�tc "Robinson 2782 " \f K �Robinson v. O'Keefe, Acting Secretary of the Navy, 01922782 (EEOC/OFO 1992)Robinson v. O'Keefe, Acting Secretary of the Navy, 01922782, at 4 (EEOC/OFO 1992), citing, McDonald�tc "McDonald  " \f K � v. Santa Fe Trail Trans. Co., 427 U.S. 273, 282-83 (1976).



2.	Similarly Situated.  To be similarly situated, complainant "must show that all of the relevant aspects of his employment situation are nearly identical to those of the comparative employees whom he alleges were treated differently."  McGee v. Dalton�tc "McGee v. Dalton " \f K �, Secretary of the Navy, 01932299, at 4 (EEOC/OFO 1993), citing Smith v. Monsanto�tc "Smith v. Monsanto " \f K � Chemical Co., 770 F.2d 719, 723 (8th Cir. 1985).



C.	Legitimate Non-discriminatory Reasons.  Management must articulate why it gave the ratings it did.





D.	Pretext.  Management generally wants to present two types of evidence.  Show the ratings that other employees received, and that members of complainant's protected group were not grouped at the bottom of the ratings distribution.  The other evidence is consistency with complainant's previous years ratings.



E.	Typical Case.  Robinson �tc "Robinson 2782 " \f K �v. O'Keefe, Acting Secretary of the Navy, 01922782, at 4 (EEOC/OFO 1992)

new para

1.	Robinson, a black GS-12 Supply Systems Analyst, in a unit with five white and five black analysts, established a prima facie case because he received a "satisfactory" rating on his 1990 appraisal when members not of his group received higher ratings.  



2.	Managements legitimate reasons for the rating were:  as the numerous errors he committed in his work, evidenced by actual work product; as a result of these errors, he was the only analyst unable to submit a Development Design Specifications Package used to define how supply function requirements accomplished; and he had been counseled on numerous occasions regarding problems with his programs.  



3.	With regard to pretext Plaintiff and some of his co-workers testified  that white analysts always received outstanding ratings while an outstanding rating was rotated among black analysts.  However, in: 1990 three analysts, two white and one black received outstanding ratings; in 1989 five analysts, three black and two white, received outstandings; while in 1988 five analysts, two black and three white, received outstanding ratings; only two employees, one white and one black received outstanding ratings every year.  Note, even if complainant had not made this allegation, the agency should have introduced it to show no pattern of rating bias.





�

XIII.  TYPICAL EEO COMPLAINTS - AWARDS�tc "XIII.  TYPICAL EEO COMPLAINTS  AWARDS"�.�xe "Typical Cases:Awards"� 

	

A.	Where complainant was not given a sustained superior performance award, no prima facie case was established where complainant failed to establish she qualified for the award, and where six of the nine employees receiving the award were in her protected class.  �tc "Leibovitch " \f K �Leibovitch v. Administrator, Veterans Admin., 33 F.E.P. 777 (D.D.C. 1982)Leibovitch v. Administrator, Veterans Admin., 33 F.E.P. 777 (D.D.C. 1982).



B.	One of the best ways to refute an allegation of discrimination is to have the supervisor recount other awards he has given to other women or minorities.





�

XIV.  TYPICAL EEO COMPLAINTS - SECURITY CLEARANCES�tc "XIV.  TYPICAL EEO COMPLAINTS  SECURITY CLEARANCES"�.�xe "Typical Cases:Security Clearances"� �xe "Security Clearances"� 



A.	Statutory Defense�tc "A.Statutory Defense " \l 2�.  It is not be an unlawful employment practice for an employer to refuse to hire and employ any individual for any position, for an employer to discharge an individual from any position if a security clearance is required by Statute or Executive Order and the person has not fulfilled or has ceased to fulfill that requirement.  Title VII § 703(g), 42 U.S.C. 2000e-2(g).





B.	Authority to Review�tc "B.Authority to Review " \l 2�.  The MSPB does not have authority to review the merits of an underlying decision to deny or revoke a security clearance in the course of reviewing a removal action.  �tc "Egan v. Navy " \f K �Egan v. Dept. of the Navy, 484 U.S. 518 (1988)Egan v. Dept. of the Navy, 484 U.S. 518 (1988).



C.	EEOC Policy Guidance�tc "C.EEOC Policy Guidance " \l 2�.  Based on the Title VII provisions and Egan, the Commission issued policy guidance on the applicability of § 703(g) as a defense to an allegation of discrimination.



1.	The Commission determined its review was limited to the following:



	a.	The occupancy of such position, or access to the premises in or upon which any part of the duties of such position is performed, is subject to any requirement imposed in the interest of the national security of the Untied States under any security program in effect to or administered under any statute of the United States or any Executive Order of the President; and



b.	Such individual has not fulfilled or has ceased to fulfill that requirement.



c.	Once the conditions in (a) and (b) are met, then the Commission's review is limited to whether the grant, denial or revocation is conducted in a nondiscriminatory manner.



			EEOC Notice No. N-915-041, "Policy Guidance on the Use of the National Security Exception Contained in 703(g) of Title VII" (May 1, 1989).



2.	Under the Policy Guidance the "Commission is precluded from reviewing the substance of security clearance decision and the validity of the security requirement itself."  �tc "Morales v. Dalton " \f K �Morales v. Dalton, Secretary of the Navy, 03930096 (EEOC 1993)Morales v. Dalton, Secretary of the Navy, 03930096, at 4 (EEOC 1993); �tc "Thomas v. Rice, 0088 " \f K �Thomas v. Rice, Secretary of the Air Force, 03910088, IHS 3156-A12 (EEOC 1991)Thomas v. Rice, Secretary of the Air Force, 03910088, IHS 3156-A12 (EEOC 1991).



a.	Nevertheless, the Commission has held that the agency's decision to initiate a security review is a separate decision from the final decision to revoke a security clearance, and that the agency decision to initiate a security review is reviewable by the Commission.  �tc "Chatlin " \f K �Chatlin v. Garrett, Secretary of the Navy, 05900188, 2641-F4 (EEOC 1990)Chatlin v. Garrett, Secretary of the Navy, 05900188, 2641-F4, at 7 (EEOC 1990).  Chatlin alleged the activity decision to review his security clearance was made in retaliation for a previous EEO complaint.  The Navy Central Adjudication Facility (DONCAF) subsequently revoked the clearance for assault and battery on a child, assaulting co-workers, brandishing a gun in his neighborhood, and mental problems.  The Navy rejected the complaint as outside of the Commission's purview.  While the Commission acknowledged it had no authority to question the final decision to revoke the clearance, the Commission found the decision to invoke the security review discrete and separate from the final decision and actionable.  (In doing so the Commission relied in part on another part of the agency's argument that the decision to initiate the process was discrete and therefore the complaint was also untimely.)  When the case went to the merits, the agency's legitimate nondiscriminatory reason for its action was that "actions of appellant raised concerns about [his] emotional stability and loyalty."  Complainant offered no evidence beyond an assertion of pretext and OFO found in the Navy's favor.  Chatlin�tc "Chatlin " \f K � v. O'Keefe, Acting Secretary of the Navy, 01921597, IHS 3454-F1 (EEOC/OFO 1992).  What remedy would have been available if retaliation had been found is uncertain, since the Commission acknowledged it could not review the final decision.  



3.	The agency must not treat individuals who lose their security clearances differently because of their race, sex, color, national origin, etc.  For example, if the agency finds other positions for white employees who lose their security clearances but fires black employees who lose their clearances, the Commission will find discrimination.  



a.	Where complainant alleges that her co-workers do the same work she does and they don't have security clearances, the Commission will review to determine if the positions are the same or different.  Thomas v. Rice�tc "Thomas v. Rice, 0088 " \f K �, Secretary of the Air Force, 03910088, IHS 3156-A12, at 5 (EEOC 1991).





D.	Reassignment After Losing A Security Clearance�tc "D.Reassignment After Losing A Security Clearance " \l 2�.



1.	While the Supreme Court held the MSPB is without authority to review the substance of security decisions, it also stated the MSPB may determine "... whether transfer to a nonsensitive position was feasible."  Egan�tc "Egan v. Navy " \f K �, 108 S.C.t at 825-26.



2.	The MSPB subsequently held there is no right to a transfer when the employee loses a security clearance unless either statute or regulation grants such a right.  �tc "Skees " \f K �Skees v. Dept. of Navy, 864 F.2d 1576 (Fed. Cir. 1989)Skees v. Dept. of Navy, 864 F.2d 1576 (Fed. Cir. 1989); �tc "Duke v. Navy, MSPB " \f K �Duke v. Dept. of Navy, 42 M.S.P.R. 230 (1989)Duke v. Dept. of Navy, 42 M.S.P.R. 230 (1989).



3.	Note that the EEOC regulations on reassignment as accommodation for individuals with disabilities is a regulation providing such a right.  Where the security clearance is withheld or revoked because of a condition which meets the definition of disability, the agency will have to meet its obligations for considering reassignment.  Thomas v. Rice�tc "Thomas v. Rice, 0088 " \f K �, Secretary of the Air Force, 03910088, IHS 3156-A12, at 6, 8 (EEOC 1991).  For discussion of disability and reassignment, see pages , .





�

XV.  REMEDY�tc "XV.  REMEDY"�.�xe "Remedy"� 



A.	Statutory Basis for Relief�tc "A.Statutory Basis for Relief " \l 2�.  Remedies for Title VII and the Rehabilitation Act are set out in Title VII § 706(g), (k) (42 U.S.C. 2000e-5(g), (k)) and compensatory damages are at 42 U.S.C. 1981a.



1.	Title VII restricts remedies to "intentional" violations, "intentional" has been judicially interpreted to mean that the practices in question are not "accidental."





B.	Changes in the Civil Rights Act of 1991�tc "B.Changes in the Civil Rights Act of 1991 " \l 2�.�xe "Remedy:Civil Rights Act of '91"� 



1.	Introduction.  Before the Civil Rights Act (CRA) of 1991 became law on November 21, 1991, the relief available under Title VII, the Rehabilitation Act and the Age Discrimination in Employment Act (ADEA) was similar.  The new Civil Rights Act has increased the differences in remedies available.  Compensatory damages are now available against federal agencies for violations of Title VII and the Rehabilitation Act, but not the ADEA.  There are also differences between the compensatory damages provisions of Title VII and the Rehabilitation Act.  

2.	Compensatory Damages. �xe "Remedy:Compensatory damages"�  The compensatory damages provisions are not in Title VII or the Rehabilitation Act, but in a new statute  codified at 42 U.S.C. 1981a.  This statute should not be confused with the Reconstruction Era Civil Rights legislation codified at 42 U.S.C. 1981.



3.	�xe "Civil Rights Act of '91:Retroactivity"� Retroactivity.  The compensatory damages provisions of the Act are not retroactive, i.e., do not apply to alleged discrimination which occurred before November 21, 1991, the day the Act was signed into law.  Landgraf�tc "Landgraf " \f K � v. USI Film Products, 114 S.Ct. 1483 (1994).



4.	Damages and the Administrative Process.�xe "Remedy:Administrative process"�   Compensatory damages are available before the MSPB and EEOC.



(a)	The EEOC held that federal employees or applicants could collect compensatory damages in the administrative EEO complaint process.  �tc "Jackson v. Runyon " \f K �Jackson v. Runyon, 01923399 (EEOC/OFO 1992), aff'd, 05930306 (EEOC 1993)Jackson v. Runyon, 01923399 (EEOC/OFO November 12, 1992), aff'd, 05930306 (EEOC February 1, 1993).  The decision dealt with offers of full relief, but Jackson is the authority for EEOC administrative judges to take evidence on compensatory damages at hearings.  The EEOC has instructed their AJ's to determine whether compensatory damages should be awarded, but the agency is left to establish the amount of the award in the final agency decision.  Memorandum from James H. Troy, Director, Office of Program Operations, EEOC, to District Directors and Administrative Judges (October 6, 1993).



(b)	The MSPB also found compensatory damages are available in the administrative process.  "[A]n appellant who prevails in an appeal before the Board based on a finding of discrimination may recover compensatory damages from an agency pursuant to the CRA."  �tc "Hocker " \f K �Hocker v. Dept. of Transportation, 63 M.S.P.R. 497, 505 (1994)Hocker v. Dept. of Transportation, 63 M.S.P.R. 497, 505 (1994).  Unlike EEOC AJ's, MSPB AJ's will also determine the amount of the compensatory damages.



5.	Interest Payments.�xe "Remedy:Interest"�   The 1991 CRA also made interest available for delay in payment.  42 U.S.C. 2000e-16(d).  This change makes pre-judgment and post-judgment interest payable for violations of Title VII and the Rehabilitation Act, but not the ADEA.interest modified



C.	Purpose of Relief�tc "C.Purpose of Relief " \l 2�.  �xe "Remedy:Purpose"� Relief is determined after a finding of liability.  However, evidence on the appropriate relief and damages are taken during the case in chief along with the evidence on liability.  The Supreme Court in Albemarle�tc "Moody " \f K � stated that there are two major objectives of Title VII which courts must consider in framing an appropriate remedy:



1.	Eliminate as far as possible employment discrimination; and,



2.	Make the plaintiff(s) whole for injuries suffered because of the unlawful discrimination.





�

D.	Remedies Generally Available to Federal Employees�tc "D.Remedies Generally Available to Federal Employees " \l 2� Include: 



1.	declaratory & injunctive relief;�xe "Remedy:Injunctive relief"� 



2.	retroactive personnel actions;�xe "Remedy:Personnel action"� 



3.	expungement or correction of records;



		4.	imposed affirmative action;�xe "Remedy:Affirmative action"� 



5.	back & front pay;�xe "Remedy:Front pay"� �xe "Remedy:Back pay"� 



		6.	restoration of leave taken as a result of the alleged discrimination, which includes leave taken to avoid or recover from discriminatory harassment, is a valid component of relief.  �tc "Whiting " \f K �Whiting v. ACTION, 05900093 (EEOC 1990)Whiting v. ACTION, 05900093 (EEOC 1990);



7.	compensatory damages for Title VII and Rehabilitation Act but not for violations of ADEA;



8.	attorney's�xe "Remedy:Attorneys fee"�  fees for administrative and judicial process in Title VII and Rehabilitation Act cases.  In ADEA attorneys fees only available for judicial process;



		9.	Interest on backpay and attorney fees; interest new



10.	expert witness' fees;�xe "Remedy:Expert witness fees"� 

11.	"any other equitable relief."



12.	In the administrative process, the EEOC requires a posting a notice that discrimination has occurred.  EEOC Management Directive 110, ¶ VI B1 (October 22, 1992).�xe "Remedy:Posting"�   Normally, the notice has to be posted for 60 days.  E.g., �tc "Monroe v. Dalton " \f K �Monroe v. Dalton, Secretary of the Navy, 01940864 (EEOC/OFO 1994)Monroe v. Dalton, Secretary of the Navy, 01940864, at 10 (EEOC/OFO 1994).





�

E.	Remedies Not Available Against Federal Agencies�tc "E.Remedies Not Available Against Federal Agencies " \l 2�:



1.  Punitive damages.  42 U.S.C. 1981a(b)(1).�xe "Remedy:Punitive damages"� 



2.	�xe "Remedy:Discipline"� Directives ordering disciplinary action against responsible management officials (RMOs).   �tc "Kleinman " \f K �Kleinman v. USPS, 01821679, IHS 9045-C14 (EEOC/ORA 1982)Kleinman v. USPS, 01821679, IHS 9045-C14 (EEOC/ORA 1982) (disciplinary action against supervisor not appropriate relief for injury).



3.	�xe "Remedy:Apology"� Apologies are generally not available -  �tc "Hoskinson " \f K �Hoskinson v. USPS, 05880752, IHS  2131-13G (EEOC 1989)Hoskinson v. USPS, 05880752, IHS  2131-13G (EEOC 1989); �tc "Chiquito " \f K �Chiquito v. USPS, 05900619, IHS 2682-A2 (EEOC 1990)Chiquito v. USPS, 05900619, IHS 2682-A2 (EEOC 1990) (apology by agency not a necessary element of full relief);



-  except in egregious cases.  �tc "Knox v. Postmaster " \f K �Knox v. Postmaster General, 01912400, IHS 3050-F3 (EEOC/OFO 1991)Knox v. Postmaster General, 01912400, IHS 3050-F3 (EEOC/OFO 1991) (posted written apology from offending supervisor can be part of relief where public embarrassment and humiliation are a significant part of injury claimed).





F.	Injunctive and Declaratory Relief�tc "F.Injunctive and Declaratory Relief " \l 2�.  



1.	Injunctive Relief.�xe "Remedy:Injunctive relief"�   Court may issue injunction prohibiting use of an employment policy or practice which violates Title VII.



a.	Only defense might be that the requested injunction is now unnecessary or it would unnecessarily interfere with the employer's operations.



		2.	Declaratory relief�xe "Remedy:Declaratory relief"�  simply announces plaintiff or complainant has prevailed.



G.	Remedial Personnel Action�tc "G.Remedial Personnel Action " \l 2�.



1.	Supreme Court confirmed judicial authority to order reinstatement or promotion with full seniority of identifiable victims of discrimination.  Franks�tc "Franks " \f K � v. Bowman Trans. Co., Inc., 424 U.S. 747 (1976). 



		2.	Reinstatement might be defeated.



a.	If the position has been abolished.



b.	If placement would dislocate an incumbent.  �tc "Patterson  " \f K �Patterson v. American Tobacco, 535 F.2d 257 (4th Cir.), cert. denied, 429 U.S. 920 (1976)Patterson v. American Tobacco, 535 F.2d 257, 267 (4th Cir.), cert. denied, 429 U.S. 920 (1976).



c.	However, some courts and the EEOC have permitted "bumping" incumbents.  �tc "Brewed " \f K �Brewed v. Muscle Schools Bd. of Education, 790 F.2d 1515 (11th Cir. 1987)Brewed v. Muscle Schools Bd. of Education, 790 F.2d 1515 (11th Cir. 1987); �tc "Lander " \f K �Lander v. Hodel, 48 F.E.P. 1265 (D.D.C. 1988)Lander v. Hodel, 48 F.E.P. 1265 (D.D.C. 1988).  EEOC regulations permit displacement of incumbent or placement of complainant in a substantially equivalent position.  29 C.F.R. 1614.501(b), replacing 29 C.F.R. 1613.271(b).



3.	What to Do With Multiple Victims and One Vacancy?  "[W]hen two or more applicants for a single position have been subjected to unlawful discrimination, the appropriate remedy is to award a retroactive promotion and backpay to the applicant who would have been selected in the absence of discrimination."  �tc "Knowles 0433 " \f K �Knowles v. Dalton, Secretary of the Navy, 01930433 (EEOC/OFO 1994)Knowles v. Dalton, Secretary of the Navy, 01930433, at 6-7 (EEOC/OFO 1994), citing, see �tc "Grinstead " \f K �Pollard v. Grinstead, 741 F.2d 73 (4th Cir. 1984)Pollard v. Grinstead, 741 F.2d 73, 75 (4th Cir. 1984).





�

H.	Pay�tc "H.Pay " \l 2�.



1.	�xe "Remedy:Back pay"� Strong presumption in favor of back pay as a basic and integral remedy under § 706(g) of Title VII (42 U.S.C. 2000e-5(g)).  Albemarle Pape�tc "Moody " \f K �r Co. v. Moody, 422 U.S. 405 (1975); �tc "Ford Motor " \f K �Ford Motor Co. v. EEOC, 458 U.S. 219 (1982)Ford Motor Co. v. EEOC, 458 U.S. 219 (1982).



a.	Absence of "bad faith" on part of employer is no defense.



2.  Limits on Pay Awards.



			a.	Section 107 of the Civil Rights Act of 1991 provides that in Title VII and Rehabilitation Act cases, plaintiff will not be awarded back pay (or retroactive promotion) if the defendant can prove that plaintiff would not have been hired, promoted, etc., even if there had been no discrimination.  42 U.S.C. 2000e-5(m), (g)(2)(B).  Under these circumstances, relief is limited to declaratory and injunctive relief along with attorneys fees.  The Act negates Price Waterhouse�tc "Waterhouse " \f K � v. Hopkins, 490 U.S. 228 (1989), which held that if defend established plaintiff would not have been promoted in any case, there was no Title VII violation.  However, Price�tc "Waterhouse " \f K � Waterhouse may still be viable in ADEA cases.



			b.	Back pay liability is limited to a period of 2 years preceding the filing of the administrative complaint.  42 U.S.C. 2000e-5(g).



c.	Complainants have duty to mitigate their damages and employers are entitled to a "set�off" of interim earnings or amounts earnable with reasonable diligence.



(1)	If plaintiff accepts a low paying job after reasonable diligence, he is not obligated to continue searching.



(2)	Courts are split as to whether unemployment compensation should be deducted.



(a)	Probably best not to deduct, rather notify state and allow them to recoup.



e.	�xe "Remedy:Front pay"� "Front Pay," ordering pay at the higher level until complainant actually receives promotion or job that had been illegally denied.



(1)	Alternative to "bumping" incumbent from position.



(2)	See �tc "Thompson v. Sawyer " \f K �Thompson v. Sawyer, 678 F.2d 257 (D.C. Cir. 1982)Thompson v. Sawyer, 678 F.2d 257 (D.C. Cir. 

�1982); �tc "Fadhl " \f K �Fadhl v. City of San Francisco, 741 F.2d 1163, 47 F.E.P. 355 (9th Cir. 1984)Fadhl v. City of San Francisco, 741 F.2d 1163, 47 F.E.P. 355 (9th Cir. 1984), Annot., 38 A.L.R. Fed. 27 (1978).





�

I.	Compensatory Damages�tc "I.Compensatory Damages " \l 2�.�xe "Civil Rights Act of '91:Compensatory damages"� �xe "Remedy:Compensatory damages"� 



1.	Prior to the Civil Rights Act of 1991, which became law on November 21, 1991, compensatory damages were not available against federal agencies for violation of discrimination laws.�xe "Civil Rights Act of '91:Retroactivity"� 



2.	The amount of compensatory damages for each complaining party is capped at $300,000 for future pecuniary damages and all nonpecuniary damages.



3.	Rule.  Compensatory damages may be paid to federal employees or applicants, for injuries suffered as a result of  intentional discrimination which occurred on or after November 21, 1991, in violation of Title VII, or the Rehabilitation Act of 1973.  42 U.S.C. 1981a(b).



			a.	"Injuries suffered".  Damages must have been suffered.  There is no presumption that compensatory damages must be paid if the employee or applicant proves discrimination. 



			b.	"As a result of".  The damages suffered must have been caused by the prohibited discrimination.



			c.	�xe "Disparate treatment:Compensatory damages"� "Intentional discrimination".  Intentional discrimination  or disparate treatment discrimination, NOT Disparate Impact.�xe "Disparate impact:Compensatory damages"� 



(1)	Disparate treatment occurs when a person is discriminated against because of their race, national origin, color, religion, sex, retaliation�xe "Reprisal:Compensatory damages"� , or disability.



(2)	Disparate impact discrimination occurs when an employer uses an employment practice (e.g. a test) which causes a disproportionate impact on the basis of race, color, sex, or national origin, or disability, and the employer cannot demonstrate the test is job related and consistent with business necessity.

			d.	"On or after November 21, 1991". �xe "Civil Rights Act of '91:Retroactivity"�  This is the date the Civil Rights Act of 1991 was signed into law.  The Supreme Court held the compensatory damages and jury trial provisions are not retroactive, i.e., do not apply to alleged discrimination which occurred before the Act became law.  Landgraf�tc "Landgraf " \f K � v. USI Film Products, 114 S.Ct. 1483, 128 L.Ed.2d 229 (1994).



			e.	"In violation of Title VII, or the Rehabilitation Act of 1973". �xe "Disability discrimination:Compensatory damages"�  There are no compensatory damages available for violations of the Age Discrimination in Employment Act.  �tc "Taylor v. Army, 0633 " \f K �Taylor v. Dept. of the Army, 05930633 (EEOC 1994)Taylor v. Dept. of the Army, 05930633 (EEOC 1994).



		4.	Special Rules For Disability Discrimination Cases.  Compensatory damages are not allowed when the person with a disability informs the employer that accommodation is needed and the employer demonstrates good faith efforts at reasonable accommodation, in consultation with the person with the disability, to identify and make a reasonable accommodation "that would provide such individual with an equally effective opportunity" and would not cause an undue hardship on the operation of the business.  42 U.S.C. 1981a(a)(3).



a.	Objective of  this provision is to give the employer an incentive to consult with the individual who has the disability on what type of accommodation is needed.  The employer is not obligated to implement the accommodation desired by the employee, if it is not reasonable, or other equally effective accommodation is available.



			b.	This is a very narrow exception.  The employer will have had to make a good faith effort at accommodation, yet fall short, and be in violation of the Rehabilitation Act requirements.



	5.	�xe "Civil Rights Act of '91:Mixed motive"� Mixed Motive Cases�xe "Mixed motive:Compensatory damages"� .  A mixed motive case occurs when management had both valid and discriminatory reasons for its decision.  For example, "I did not select complainant for this mainframe computer position because she only has experience on PCs, not mainframe computers, and because I don't think women are good at computers."  If the employer can prove it "would have taken the same action in the absence of the impermissible motivating factor" the court may find a violation of Title VII, but compensatory damages may not be awarded.  42 U.S.C. §§ 2000e-3(m), 5(g)(2)(B)(ii).



			a.	Management's Case.   The agency representative should always try to prove the agency would have taken the same action even if discrimination was a factor in the original decision.



			b.	Burden of Proof.  The burden of proof on the agency to establish it would have taken the same action absent discrimination is unclear.  The statute does not specify what level of proof is needed.  Normally, in civil actions such as discrimination cases, the burden is preponderance of the evidence, i.e., the greater weight of the evidence.  However, the EEOC maintains that agencies must prove this defense with clear and convincing evidence.  29 C.F.R. 1614.501.



			c.	Statutory Defense Only Applicable to Title VII & Rehabilitation Act - Not ADEA.  The statutory provision containing this defense only applies to Title VII.  It does not apply to the Rehabilitation Act.  The courts might create such a defense through case law.  See page .



6.	The EEOC has issued a discussion of compensatory damages in a Notice which is published in the BNA EEOC Compliance Manual No. 165 (7/92).  The Notice was for EEOC attorneys who sue private employers, but the discussion is generally applicable to the federal sector.





		7.  Summary of  When Compensatory Damages Are Allowed.�xe "Disparate impact:Compensatory damages"� 





WHEN COMPENSATORY DAMAGES ARE ALLOWED�����	Events Before

21 Nov. 1991�	Events On or

After 21 Nov. 1991��Age Discrimination in Employment Act�	No�	No��Rehabilitation Act�	No�	Yes��Title VII����    Race�	No�	Yes��    Color�	No�	Yes��    National Origin�	No�	Yes��    Sex�	No�	Yes��    Religion�	No�	Yes��    Retaliation�	No�	Yes��Mixed Motive Defense

    Title VII

    Rehabilitation Act

    ADEA�

       No

       No

       No

�

           No

           No

           Yes��Disparate Impact Theory Under any Statute    �

No�

No��



		8.  Amount of Damages.



		a.	The $300,000 Cap.  There is a mistaken belief that the Civil Rights Act of 1991 put a maximum limit, or cap, of  $300,000 on all damages.  That is not so.  



				(1)	1981 Actions.  First the cap does not apply to action brought under the Reconstruction Era statute, 42 U.S.C. 1981.  Remember though, federal agencies cannot be sued under 42 U.S.C. 1981.  However,federal agencies are liable for the damages provisions in 42 U.S.C. 1981a.



				(2)	Title VII Damages.  Damages which could be recovered under Title VII,  at 42 U.S.C. 2000e-16, are not subject to the cap.  These damages included back pay, front pay, interest, and attorney's fees.



				(3)	Past Pecuniary Damages.  The Civil Rights Act of 1991, at 42 U.S.C. 1981a(b)(3), caps future pecuniary losses but not past pecuniary losses.  Pecuniary losses are actual expenses.  The law does not specify at what point damages are designated past or future.  The EEOC takes the position that past pecuniary damages are those expenses incurred prior to the resolution of the complaint, i.e., at time of settlement, final agency decision, EEOC decision or decision by federal court.



				(4)	Future Pecuniary Damages.  Are subject to the cap.



				(5)	Non-pecuniary Damages.  Are subject to the cap whether suffered in the past or anticipated in the future.  Nonpecuniary damages are emotional pain and suffering, etc.



		(6)	Summary of Damages Subject to the Cap.





DAMAGES SUBJECT TO THE $300,000 CAP���Back Pay�	No��Front Pay�	No��Interest�	No��Attorney's Fees�	No��Punitive Damages�Not  Allowed Against Federal Agencies��Compensatory Damages�	��    Past  Pecuniary Losses�	No��    Future  Pecuniary               Losses�	Yes��    Emotional Pain or 

     Mental Anguish�	Yes��    Suffering�	Yes��    Loss of Enjoyment 

     of Life�	Yes��    Other Nonpecuniary

     Losses�	Yes��

                                                              

			b.	Damages Study.



				(1)	Frequency of Awards.  A study was made of all published discrimination cases filed under 42 U.S.C. 1981, from 1980 to 1990.  The results are shown in the tables below.  There are 576 cases.  One fourth of the cases settled, with the result unknown, and plaintiffs lost more than half of the 576 cases.  



					Plaintiffs proved discrimination in only 20% of the cases filed.  Of the cases where discrimination was found, no compensatory damages were awarded in 42% of the cases, nearly half.  Punitive or compensatory damages were awarded in 58% of the cases plaintiffs won, but this amounted to only 12% of all the cases filed. 





1980 - 1990 DAMAGE AWARDS FOR DISCRIMINATION IN VIOLATION OF 42 U.S.C 1981*

������

 Number 

    of 

 cases�



           Comment�



% of Total�



% of Cases 

Not Settled�  % of Cases           Where   Discrimination

   Was Found��  576� Total §1981 Cases 1980-1990�  100%����  144� Settled�    25%����  432� Cases with known results (i.e., not settled)�    75%�       100%���  314� Cases dismissed or plaintiffs lose�    54%�         73%���  118� Plaintiffs prove discrimination�    20%�         27%�      100%��   50� No compensatory damages awarded�     9%�         12%�       42%��   68� Compensatory or punitive damages awarded�    12% �         16%�       58%��



*  Source:  Wendy S. White, Analysis of Damage Awards Under Section 1981  (March 14, 1990)  (Law firm of Shea & Gardner, Washington D.C.).





				(2)	Amount of Awards.  The study also looked at the amount of damages awarded.  Of the 68 cases where damages where awarded, 61 cases included compensatory damages (the other 7 involved only punitive damages).  In the 61 cases there were a total of 71 claims because some cases involved multiple plaintiffs.



In 13% of the claims,  $500 or less was awarded.  In 44% of the claims, $10,000 or less was awarded.  Only 5, or 7%, of the claims were awarded more than $100,000.  This is less than 1% of all the cases filed.







COMPENSATORY DAMAGES AWARDED

FOR 71 CLAIMS FROM 61 CASES 

WHERE VIOLATIONS

 	OF 42 U.S.C. 1981 WERE FOUND

1980 - 1990�����

Amount of Damages� Number   of Claims�  % of 71       Claims� Cumulative           % ��   $1 - 500 �      9�   13%�     13%�� $2,001 - 3,600 �     5�    7%�     20%��     $5,000�     4�    6%�     26%�� $5,001 - 9,000�     2�    3%�     29%��    $10,000�    11�   15%�     44%�� $10,001 - 20,000�    11 �   15%�     59%�� $20,001 - 50,000�    13�   18%�     77%�� $50,001 - 100,000�    11�   15%   �     92%   �� $100,001 - 400,000�     5�    7%�     99%��





				(3)	Damages Factors.  Amounts awarded in jury verdicts provide a rough guide of the factors to be considered when assessing compensatory damages.  



					(a)	By Type of Case.



						(i)	�xe "Reprisal:Compensatory damages"� Retaliation.  The highest amounts of compensatory damages are awarded where retaliation has been established.  Generally in these fact patterns there is a knowing and purposeful violation of the law; malice or vindictiveness is evident.



						(ii)	Harassment.�xe "Harassment:Compensatory damages"�   High amounts of compensatory damages are also awarded in cases involving racial or sexual harassment.  



						(iii)	Terminations.�xe "Discipline:Compensatory damages"�   Removal or constructive discharge where discrimination has occurred over a period of time can also result in high awards of compensatory damages.  However, a discriminatory removal during a reduction in force would probably occupy a middle ground of compensatory damages.



						(iv)	Hiring, Promotions,�xe "Promotion:Compensatory damages"�  Transfers.  Compensatory damages for discrimination in personnel actions such as hiring, promotions, or transfers are on the medium to low end of the scale of compensatory damages.  Our guess is that these decisions are viewed as discrete events as opposed to a pattern of discrimination.



						(v)	Miscellaneous Complaints.  Compensatory damages for complaints over items such as appraisals, details, "my supervisor didn't say hello to me in the morning," and the like, would likely receive nominal or no compensatory damages.



(b)	Aggravating Factors.  Factors which would increase the amount of compensatory damages include:



(i)	Direct involvement by supervisory personnel, or failure by management to act after several notices of the problem.



(ii)	The repeated use of racial, national origin, or sexual epithets.



						(iii)	Harassment which has continued over a period of many months.



						(iv)	Physical assaults or fear of physical assaults.



(v)	A moderate to extensive history of mental 

�treatment following the events giving rise to the allegation of discrimination.



(vi)	Actions by management or Personnel which are arbitrary or capricious, or because they have not been explained, appear to be arbitrary or capricious.



(c)	Factors Which Would Tend to Reduce the Amount of Compensatory Damages.  Damages may be reduced under the following conditions:



(i)	If management's actions are perceived as being fundamentally fair, even if flawed.  

(ii)	In harassment cases, where upper level management upon learning of the harassment, reacts quickly and takes significant adverse action against those involved.  



(iii)	If Personnel or management provided assistance to the complainant before or after the alleged discriminatory event.





J.	Attorney's Fees For Plaintiffs & Complainants�tc "J.Attorney's Fees For Plaintiffs & Complainants " \l 2�.�xe "Remedy:Attorneys fee"�  



1.	Burden of Proof�tc "1.Burden of Proof " \l 3�.  "The attorney requesting the fee award has the burden of proving, by specific evidence, his/her entitlement to the requested amount of attorney's fees and costs in the matter."  �tc "Chavez v. Dalton " \f K �Chavez v. Dalton, Secretary of the Navy, 01940632 (EEOC/OFO 1994)Chavez v. Dalton, Secretary of the Navy, 01940632, 4 (EEOC/OFO 1994), citing, �tc "Copeland v. Marshall " \f K �Copeland v. Marshall, 641 F.2d 880 (D.C. Cir. 1983)Copeland v. Marshall, 641 F.2d 880, 892 (D.C. Cir. 1983).



2.	Forum�tc "2.Forum " \l 3�.



a.	Federal Court.  



				(1)	Title VII and Rehabilitation Act plaintiffs "prevailing" against federal government in federal court are entitled to attorney fees.  (Title VII § 717(d) incorporating by reference § 706(k)).  



				(2)	ADEA�xe "Age Discrimination:Attorney Fees"� .  The remedial section of the ADEA, 29 U.S.C. 633a(c) does not provide for the payment of attorneys fees.  From this void in the statutes the rule has come to be that courts allow attorneys fees for federal court ADEA litigation but not for administrative proceedings.  �tc "Smith v. OPM " \f K �Smith v. OPM, 778 F.2d 258, 39 F.E.P. 1851 (5th Cir. 1985)Smith v. OPM, 778 F.2d 258, 264, 39 F.E.P. 1851 (5th Cir. 1985) (dispute on amount of attorney's fees, ability to award fees not disputed); �tc "DeFries " \f K �DeFries v. Haarhues, 488 F.Supp. 1037, 25 F.E.P. 393 (C.D. Ill. 1980)DeFries v. Haarhues, 488 F.Supp. 1037, 1045, 25 F.E.P. 393, 399 (C.D. Ill. 1980) (award of reasonable attorney's fees consonant with determination by Congress and the courts that such award effectuates purposes of Act).  



(a)	Rationale in DeFries questionable since the Supreme Court indicates that in the absence of express statutory authority to grant fees against the government, sovereign immunity has not been waived.  W. Va. Hospital v. Casey�tc "Casey " \f K �, 499 U.S. 83, 111 S.Ct. 1138 (1991); �tc "Dague " \f K �City of Burlington v. Dague, ___ U.S. ___, 112 S.Ct. 2638 (1992)City of Burlington v. Dague, ___ U.S. ___, 112 S.Ct. 2638 (1992). 



					(b)	Attorneys fees may be payable for ADEA actions via the Equal Access to Justice Act.  Under EAJA fees payable unless court finds that the position of the United States was substantially justified or that special circumstances make an award unjust.  28 U.S.C.A. 2412(b), (d)(1) (West Supp. 1992).



b.	Administrative Process.�xe "Remedy:Administrative process"�   



				(1)	Title VII and Rehabilitation Act Complaints.  Attorneys fees recoverable.  �tc "Parker v. Califano " \f K �Parker v. Califano, 561 F.2d 320 (D.C. Cir. 1977)Parker v. Califano, 561 F.2d 320 (D.C. Cir. 1977); �tc "Johnson v. U.S. " \f K �Johnson v. U.S., 554 F.2d 632 (4th Cir. 1977)Johnson v. U.S., 554 F.2d 632 (4th Cir. 1977); see �tc "Carey " \f K �New York Gaslight Club, Inc. v. Carey, 447 U.S. 54 (1980)New York Gaslight Club, Inc. v. Carey, 447 U.S. 54 (1980) (attorney's fees for state administrative proceedings).



	(a)	Fees only compensable after filing of formal complaint.  No compensation available for precomplaint or informal stage.  �tc "Mertz " \f K �Mertz v. Marsh, 786 F.2d 1578 (11th Cir. 1986), cert. denied, 479 U.S. 1008 (1986)Mertz v. Marsh, 786 F.2d 1578 (11th Cir. 1986), cert. denied, 479 U.S. 1008 (1986).



		(2)	�xe "Age Discrimination:Attorney Fees"� Age Discrimination.  No award of fees or costs to federal employee who secures relief solely in the administrative process.  �tc "Kennedy v. Whitehurst " \f K �Kennedy v. Whitehurst, 690 F.2d 951 (D.C. Cir. 1982)Kennedy v. Whitehurst, 690 F.2d 951 (D.C. Cir. 1982); �tc "Palmer v. GSA " \f K �Palmer v. GSA, 787 F.2d 300 (2d Cir. 1987)Palmer v. GSA, 787 F.2d 300 (2d Cir. 1987) (dissent noted the illogic of not awarding attorney's fees in the administrative process while attorney's fees awarded in court proceedings based on the same absence of express statutory authority); �tc "Jones v. Air Force " \f K �Jones v. Air Force, 05891109 (EEOC 1989)Jones v. Air Force, 05891109 (EEOC 1989); but see Smith v. OPM�tc "Smith v. OPM " \f K �, 39 F.E.P. 1851 (5th Cir. 1985).



3.	Prevailing Party�tc "3.Prevailing Party " \l 3�.  The EEOC has adopted the two-prong test for determining whether complainant is a prevailing party enunciated in �tc "Miller v. Staats " \f K �Miller v. Staats, 706 F.2d 336 (1st Cir. 1983)Miller v. Staats, 706 F.2d 336 (1st Cir. 1983).  �tc "Baldwin v. HHS " \f K �Baldwin v. Dept. HHS, 05910016 (EEOC 1991)Baldwin v. Dept. HHS, 05910016 (EEOC 1991); �tc "Jansen v. Navy " \f K �Jansen v. Dept. of Navy, 05880641 (EEOC 1988)Jansen v. Dept. of Navy, 05880641 (EEOC 1988).  The Supreme Court subsequently adopted a two-prong test in �tc "Farrar v. Hobby " \f K �Farrar v. Hobby, 113 S.Ct. 566 (1992)Farrar v. Hobby, 113 S.Ct. 566 (1992) ($17 million attorney fee request denied where plaintiff only received $1 in nominal damages).



a.	First Prong.  Complainants are entitled to attorney's fees only where the outcome of an action materially alters "the legal relationship between the parties by modifying the defendant's behavior in a way that directly benefits the plaintiff."  Farrar v. Hobby, 113 S.Ct. 566, 573 (1992).  "[A] district court, in fixing fees, is obligated to give primary consideration to the amount of damages awarded as compared to the amount sought."  Farrar�tc "Farrar v. Hobby " \f K �, citing, �tc "Riverside v. Rivera " \f K �Riverside v. Rivera, 477 U.S. 561 (1986)Riverside v. Rivera, 477 U.S. 561, 585 (1986).



(1)	In determining whether a victory is de minimis the court should look to (1) the difference between the judgment recovered and the recovery sought; (2) the significance of the legal issue on which plaintiff prevailed; and (3) the public purpose served by the litigation.  Farrar�tc "Farrar v. Hobby " \f K � (O'Connor, J.,  concurring).



(2)	The Farrar test is replacing the Court's holding in �tc "Hensley " \f K �Hensley v. Eckerhart, 461 U.S. 424 (1983)Hensley v. Eckerhart, 461 U.S. 424 (1983), and �tc "Garland " \f K �Texas State Teachers Assoc v. Garland Ind School District, 109 U.S. 1486 (1989)Texas State Teachers Assoc v. Garland Ind School District, 109 U.S. 1486 (1989).  In Hensley, a plaintiff prevails if he or she succeeds on any significant issue which achieves some of the benefit the party sought in bringing suit.  Complainant must substantially receive the benefit sought when the EEO complaint was initiated.  Hensely, 461 U.S. at 433 (plaintiff considered to have prevailed if he "succeed(s) on any significant issue in litigation which achieves some of the benefit the party sought in bringing the suit").



(3)	Farrar�tc "Farrar v. Hobby " \f K � has been adopted by the EEOC and the MSPB.  �tc "Lopez v. Air Force " \f K �Lopez v. Secretary of the Air Force, 03930021, 94 FEOR 3373 (EEOC 1994)Lopez v. Secretary of the Air Force, 03930021, 94 FEOR 3373 (EEOC 1994); �tc "Ray v. HHS  " \f K �Ray v. Dept. HHS, 64 M.S.P.R. 100 (MSPB 1994)Ray v. Dept. HHS, 64 M.S.P.R. 100  (1994).



b.	Second Prong.  Complainant must show that the EEO action was the catalyst motivating the agency to provide the relief granted.  Miller�tc "Miller v. Staats " \f K �, 706 F.2d at 341.



(1)	Prevailing Party and Settlements.  A complainant who obtains substantial relief through a settlement agreement is still considered a prevailing party.  �tc "Maher " \f K �Maher v. Gage, 448 U.S. 122 (1980)Maher v. Gage, 448 U.S. 122, 129 (1980) (interpreting Civil Rights Attorney's Fees Awards Act of 1976, 42 U.S.C. 1988, modeled after the attorney's fee provisions in Title VII); Chavez v. Dalton�tc "Chavez v. Dalton " \f K �, Secretary of the Navy, 01940632 (EEOC/OFO 1994).



c.	Agency settlement of marginal harassment allegations and two day suspension due to complainant's pending removal due to a RIF did not deprive complainant of being the prevailing party and attorney's fees were payable.  Restoration of two days pay and removal of 30 minute AWOL constituted substantial relief.  Attorney fee of $2,793 was appropriate.  The "agency's motivation in deciding to settle the complaint is not a factor for consideration ... ."  Chavez v. Dalton�tc "Chavez v. Dalton " \f K �, Secretary of the Navy, 01940632 (EEOC/OFO 1994).

 

d.	Where complainant does not obtain any more relief on appeal than provided in the final agency decision, no attorney's fee for pursuing the appeal.  �tc "Bell v. Dalton 933320 " \f K �Bell v. Dalton, Secretary of the Navy, 01933320 (EEOC 1994)Bell v. Dalton, Secretary of the Navy, 01933320 (EEOC 1994).



4.	Avoiding or Limiting Fees Even Where Plaintiff Prevails�tc "4.Avoiding or Limiting Fees Even Where Plaintiff Prevails " \l 3�.



	a.	Rule 68 FRCP, provides that a plaintiff who refuses a valid offer of judgment and then obtains a judgment that is less than the offer must pay defendant's post�offer costs.



				(1)	Offers of full relief are somewhat analogous in the administrative process.  29 C.F.R. 1614.107(h).



b.	The Supreme Court ruled that when a civil rights plaintiff's final recovery is less than a valid offer of judgment, defendant is not liable for any of plaintiff's post�offer costs, including attorney fees.  �tc "Marek " \f K �Marek v. Chesny, 473 U.S. 1 (1985)Marek v. Chesny, 473 U.S. 1 (1985).



c.	A settlement agreement that waives plaintiff's right to fees is valid and enforceable.  �tc "Jeff D " \f K �Evans v. Jeff D, 475 U.S. 717 (1986)Evans v. Jeff D, 475 U.S. 717 (1986).



	(1)	The waiver must be express and in writing; silence is not a waiver.  �tc "Ashley " \f K �Ashley v. Atlantic Richfield, 794 F.2d 128 (3rd Cir. 1986)Ashley v. Atlantic Richfield, 794 F.2d 128 (3rd Cir. 1986).



5.	Primary cases governing attorney fee awards�tc "5.Primary cases governing attorney fee awards " \l 3�.  �tc "Highway Express " \f K �Johnson v. Georgia Highway Express, Inc., 488 F.2d 714 (5th Cir. 1974)Johnson v. Georgia Highway Express, Inc., 488 F.2d 714 (5th Cir. 1974); Copeland v. Marshall�tc "Copeland v. Marshall " \f K �, 641 F.2d 880 (D.C. Cir. 1980); �tc "Concerned Veterans " \f K �National Association of Concerned Veterans v. Secretary of Defense, 675 F.2d l319 (D.C. Cir. 1982)National Association of Concerned Veterans v. Secretary of Defense, 675 F.2d 1319 (D.C. Cir. 1982); Hensley�tc "Hensley " \f K � v. Eckerhart, 461 U.S. 424 (1983); �tc "Blum v. Stenson " \f K �Blum v. Stenson, 465 U.S. 886 (1984)Blum v. Stenson, 465 U.S. 886 (1984); �tc "Delta Airlines " \f K �Delta Airlines v. August, 450 U.S. 346, 349 (1981)Delta Airlines v. August, 450 U.S. 346, 349 (1981); attorney fees against losing intervenors, �tc "Flight Attendents " \f K �Independent Federation of Flight Attendants v. Zipes, 109 S. Ct. 2732 (1989)Independent Federation of Flight Attendants v. Zipes, 109 S. Ct. 2732 (1989).



6.	Calculation of Fees�tc "6.Calculation of Fees " \l 3�.



	a.	"Lodestar" Calculation:  number of hours reasonably expended on the litigation multiplied by a reasonable hourly rate.  Hensley�tc "Hensley " \f K �, supra at 433.

b.	Compensable time includes:



				(1)	Work in administrative proceedings after formal complaint filed.



	(2)	Travel time where necessary.



(3)	Time spent by paralegal and law clerks.  �tc "Missouri v. Jenkins " \f K �Missouri v. Jenkins, 491 U.S. 274 (1989)Missouri v. Jenkins, 491 U.S. 274, 109 S.Ct. 2463 (1989).



	(a)	Rate based upon market rate and not cost to attorney.



c.	Noncompensable time.



	(1)	Duplicative efforts.



(2)	Excessive time.



(3)	Time not adequately documented by contemporaneous records.



(4)	Congressional contact time.



(5)	Time spent in conferences with co�counsel and telephone calls should be examined closely with particular detail as to purpose.



		d.	Reasonable Rates.



				(1)	Amount of attorney's fees available to prevailing parties in civil rights actions is not limited by the amount of damages recovered.  City of Riverside�tc "Riverside v. Rivera " \f K � v. Rivera, 477 U.S. 561 (1986). 



		(2)	Prevailing market rate in the relevant community should be used in calculating fees for both profit and non�profit attorneys.  Blum�tc "Blum v. Stenson " \f K � v. Stenson, 465 U.S. 886 (1984).



		(a)  Exceptions:



		(i)	Litigation which requires special expertise not available locally.



						(ii)	Case which is transferred.



				(iii)	Undesirable case which local counsel will not take.



		(3)	Relevant community is usually the forum.  �tc "Ramos v. Lamm " \f K �Ramos v. Lamm, 713 F.2d 546 (10th Cir. 1983)Ramos v. Lamm, 713 F.2d 546 (10th Cir. 1983).



		(4)	Different rates for different types of activity.



					(a)	Non�legal work that could have been done by a law clerk or paralegal should paid at a reduced rate.



		(5)	Proving Rates.  Burden is on the fee applicant to produce satisfactory evidence that the rates requested are comparable to those prevailing in the community.



		(a)	Attorneys with established billing practices must demonstrate customary billing practice in similar cases.



		(b)	Attorneys without an established billing practice must prove appropriate rate by introducing evidence of market rates by affidavits or records of other court awards.



			(6)	Written Fee Agreements.  �tc "Blanchard " \f K �Blanchard v. Bergerson, 489 U.S. 87, 109 S.Ct. 939 (1989)Blanchard v. Bergerson, 489 U.S. 87, 109 S.Ct. 939 (1989).



		(a)	Contingent fee agreement between a prevailing plaintiff and the plaintiff's attorney does not provide a ceiling for fees.



		(b)	Plaintiff is entitled to a reasonable fee which may exceed the contingent fee.



		(c)	The written agreement may aid in determining reasonableness, but is simply one factor.



			(7)	Adjustment to Lodestar.



			(a)	Risk of Loss in Contemporary Fee Cases.  The risk of loss in accepting a case on a contingency fee basis does not warrant an enhancement of attorneys fees, i.e. the loadstar amount cannot be multiplied.  City of Burlington v. Dague�tc "Dague " \f K �, ___ U.S. ___, 112 S.Ct. 2638 (1992).



			(b) 	Delay in payment.  Should prevailing attorneys be paid at their current rate, or the "historical rate" they charged when they performed the work?



(i)	In the federal sector the Court overturned a 30% enhancement for delay in receipt of fees calling it an impermissible award of interest but it did not address the issue of "current" rates.  Library�tc "Library of Congress v. Shaw " \f K � of Congress v. Shaw, 478 U.S. 310 (1986).



			(ii)	Courts in the D.C. Circuit have held that "historic" rates must be used with no compensation for delay.  �tc "Schultz v. Palmer " \f K �Schultz v. Palmer, 36 F.E.P. 1651 (D.D.C. 1984)Schultz v. Palmer, 36 F.E.P. 1651 (D.D.C. 1984); �tc "Palmer v. Schultz " \f K �Palmer v. Schultz, 46 F.E.P. 385 (D.D.C. 1988)Palmer v. Schultz, 46 F.E.P. 385 (D.D.C. 1988); �tc "McKenzie " \f K �McKenzie v. Kennickell, 645 F.Supp. 437, 41 F.E.P. 1301 (D.D.C. 1986)McKenzie v. Kennickell, 645 F.Supp. 437, 41 F.E.P. 1301 (D.D.C. 1986).



			(iii)	In the private sector, there is a general consensus that plaintiffs are entitled to a fee enhancement for delay in payment.  �tc "Black " \f K �Black Griev. Comm v. Phila. Elec., 802 F.2d 648 (3d Cir. 1986)Black Griev. Comm v. Phila. Elec., 802 F.2d 648 (3d Cir. 1986); Copeland v. Marshall�tc "Copeland v. Marshall " \f K �, 641 F.2d 880 (D.C. Cir. 1980).



7.	Interest on Attorney's Fees�tc "7.Interest on Attorney's Fees " \l 3�.  Interest on attorney's fees is available in suits against federal agencies, and the holding gives retroactive effect to the Civil Rights Act of 1991.  Brown v. Marsh,�tc "Brown v. Marsh " \f K � 868 F.Supp. 15 (D.D.C. 1994), appeal docketed (D.C. Cir.). cite modified Plaintiff's in private sector Title VII cases were entitled to interest on attorney's fees prior to the CRA '91; § 114, CRA '91, extends principle to federal sector cases; and does not substantively change the parties rights.



	8.	"Fees on Fees."�tc "8.\"Fees on Fees.\" " \l 3�



	a.	A prevailing plaintiff is entitled to compensation for services rendered in litigating the fee petition.  Copeland v. Marshall�tc "Copeland v. Marshall " \f K �, supra; �tc "Daley " \f K �Daley v. Hill, 790 F.2d 1071 (4th Cir. 1986)Daley v. Hill, 790 F.2d 1071 (4th Cir. 1986); �tc "Cruz v. Hauck " \f K �Cruz v. Hauck, 762 F.2d 1230 (5th Cir. 1985)Cruz v. Hauck, 762 F.2d 1230 (5th Cir. 1985).



	b.	No enhancement.



	c.	Compensation also available for services of counsel retained to litigate the fee.  �tc "Grendel's " \f K �Grendel's Den v. Larkin, 749 F.2d 945 (1st Cir. 1984)Grendel's Den v. Larkin, 749 F.2d 945 (1st Cir. 1984); �tc "Jones v. Stack " \f K �Jones v. Stack, 758 F.2d 567 (11th Cir. 1985)Jones v. Stack, 758 F.2d 567 (11th Cir. 1985).



9.	Procedures for Attorneys Fees�tc "9.Procedures for Attorneys Fees " \l 3�.



	a.	Regulatory References.  29 C.F.R. 1614.501(e) replacing 29 C.F.R. 1613.271.



b.  	Except in ADEA cases, if agency decision makes a finding of discrimination or reprisal, the decision must inform the complainant and his/her representative that any fee request must be submitted within 30 calendar days under 1614 (20 calendar days under 1613), after receipt of the decision.



	c.	Documentation Required (what you should look for):



	(1)	Contemporaneous original time records for each individual for whom compensation is sought.  See �tc "Centel " \f K �Bennett v. Centel, 619 F.Supp. 640, 45 F.E.P. 1834 (N.D. Ill. 1985)Bennett v. Centel, 619 F.Supp. 640, 45 F.E.P. 1834 (N.D. Ill. 1985) (improper estimates and reconstruction of time records attributable to attorney who is to blame and hence 20% time reduction; court allowed use of record�keeping "conventions").



	(2)	Affidavits describing the credentials and experience of each individual as well as their function in the litigation.  �tc "Calhoun " \f K �Calhoun v. Acme Cleveland Corp., 801 F.2d 558, 41 F.E.P. 1515 (1st Cir. 1986)Calhoun v. Acme Cleveland Corp., 801 F.2d 558, 41 F.E.P. 1515 (1st Cir. 1986) (failure of each attorney to file affidavit not fatal, but need dates and tasks; scrutinize carefully if not contemporaneous time records).



	(3)	For individuals with established billing practices, affidavits describing the normal billing rate for each individual should be submitted along with affidavits or evidence of other fee awards sufficient to establish that the rates are within the appropriate range of prevailing market rates.



	(4)	For individuals without an established billing practice, affidavits or other evidence must be introduced to establish the prevailing market rate for the individual's services.



e.	Check arithmetic, Bennett�tc "Centel " \f K �, 619 F.Supp. 640, 45 F.E.P. 1834 (N.D. Ill. 1985), even though not cost effective at times.  See National Association of Concer�tc "Concerned Veterans " \f K �ned Veterans v. Secretary of Defense, 675 F.2d 1329 (D.C. C�tc "Concerned Veterans " \f K �ir. 1982).



f.	Although there are no discovery procedures under current EEOC Regulations, don't hesitate to request information from the attorney who is petitioning for fees.



(1)	Make requests in writing and keep copies for the file.



(2)	Failure to provide information may be used to lower fee.



	g.	Agency issues decisions on the fee petition within 30 calendar days of receipt of the statement and affidavit(s).



	(1)	Decision must advise of appeal rights to EEOC Office of Federal Operations (OFO) and civil action in federal district court.



	(2)	Decision should indicate reasons for determining the amount of the award tendered.



	h.	SUGGESTION TO THINK ABOUT, SUBJECT TO CASES BELOW:



	(1)	Advise the complainant in this letter that a check will be issued only after the appeal periods have run and no appeal has been filed, OR attach a release form to be signed by the complainant and the attorney.



	(2)	Always ensure that the check is issued to the complainant AND the attorney/firm jointly.  See �tc "Burlington " \f K �In re Burlington Northern Litigation, 45 F.E.P. 1705 (7th Cir. 1987)In re Burlington Northern Litigation, 45 F.E.P. 1705 (7th Cir. 1987) (reasonable hourly rate for purpose of fee award not same as reasonable compensation for individual attorneys, thus error to pay amount to individual attorneys/paralegal instead of law firms).



	(a)	If complainant or attorney objects to this procedure, then issue a check for any uncontested fee and withhold the remainder pending the appeal.  See �tc "Parker v. Lewis " \f K �Parker v. Lewis, 28 F.E.P. 1133 (D.C. Cir. 1981)Parker v. Lewis, 28 F.E.P. 1133 (D.C. Cir. 1981); McKenzie�tc "McKenzie " \f K � v. Kennickell, 669 F.Supp. 529 (D.D.C. 1987); �tc "Jurgens " \f K �Jurgens v. EEOC, 42 F.E.P. 1524 (N.D. Tx. 1987)Jurgens v. EEOC, 42 F.E.P. 1524 (N.D. Tx. 1987); Fadhl�tc "Fadhl " \f K � v. City of San Francisco, 741 F.2d 1163, 47 F.E.P. 355 (9th Cir. 1986). 



10.	�xe "Remedy:Attorneys fee  Interim"� Interim fees�tc "10.Interim fees " \l 3�.  Available in federal court but not in the administrative process.



a.	Federal court.  The propriety of interim payment award in Title VII cases has been established by legal precedent and statutory construction.  �tc "Trout " \f K �Trout v. Lehman, 47 F.E.P. 1114 (D.D.C. 1988)Trout v. Lehman, 47 F.E.P. 1114 (D.D.C. 1988), citing McKenzie�tc "McKenzie " \f K � v. Kennickell; see �tc "Texgas " \f K �Taylor v. Texgas Corp., 841 F.2d 255, 45 F.E.P. 244 (11th Cir. 1987)Taylor v. Texgas Corp., 841 F.2d 255, 45 F.E.P. 244 (11th Cir. 1987) (reinstatement order was final and appealable even though attorney's fees issues remained unresolved, since award is extraneous, fees motion requires no merits reconsideration; fees not element of relief and cannot be awarded until merits litigation is final).  



			b.	Administrative Process.  Under EEOC regulations.  29 C.F.R. 1614.501(e)(1) (attorney's fees process does not begin until a final decision issued); replacing 29 C.F.R. 1613.271, 1613.233. 

"For purposes of 1613.233(a), the decision of an agency shall be a final decision only when the agency makes a determination on all of the issues raised in the complaint including whether or not to award attorney's fees and/or costs.  If fees or costs are awarded, the decision will not be deemed to be final until the agency has determined the amount of the award after following the procedures set forth in 1613.271."

EEOC Compliance Manual, EEO�MD 107 Chap. 10, page 2 (Sept 1987).







�K.	Interest�tc "K.Interest " \l 2�.�xe "Remedy:Interest"�  

interest modified

1.	If otherwise allowed by law, interest would apply not only to backpay, but would also be levied on compensatory damages and attorney's fees.



		2.	Types of Interest.



			a.	Prejudgment Interest.  Interest for the period of time from the discriminatory incident to the date of judgment. 



b.	Post-judgment Interest.  Interest from the time judgment is awarded in favor of complainant/plaintiff till payment.  Interest would accrue while case is pending on appeal.  



3.	Pre- and Post- Judgment Interest Available For Title VII and Rehabilitation Act, but not ADEA.



a.	The Title VII remedy section, 706(g), states, "the court ... may include ... backpay ... or any other equitable relief as the court deems appropriate."  42 U.S.C. 2000e-5(g).  "Prejudgment interest of course, is an element of complete compensation."  �tc "Loeffler " \f K �Loeffler v. Frank, 486 U.S. 549 (1988)Loeffler v. Frank, 486 U.S. 549, 588 (1988).  Interest is paid to compensate for the delay in payment for pay lost earlier in time, or services rendered by an attorney which are not compensated until the end of the litigation.

b.	However, prior to the Civil Rights Act of 1991, interest was not available against federal agencies.  Library of Congress v. Shaw�tc "Library of Congress v. Shaw " \f K �, 478 U.S. 310  (1986) (in the absence of a interest specific waiver of sovereign immunity, "no-interest rule" precluded interest on attorney's fees); Loeffler�tc "Loeffler " \f K � v. Frank, 486 U.S. 549, 588 (1988) (Postal Service liable for interest only because of waiver in the Postal Service Reorganization Act).



c.	In § 114(2) of the Civil Rights Act of 1991, Congress added a new interest provision applicable to federal agencies.  Now, not only does Title VII 717(d) (which govern actions against federal agencies) reference the backpay and attorney fees provisions in sections 706(g) and 706(k), section 717(d) was changed to read "and the same interest to compensate for delay in payment shall be available as in cases involving nonpublic parties."  42 U.S.C. 2000e-16(d).  Given that the interest available to nonpublic parties in Title VII includes prejudgment interest on backpay, Loeffler�tc "Loeffler " \f K �, at 558 & n.5, and prejudgment interest on attorneys fees, Shaw, they are now also available against federal agencies. 



(1)	Pre-judgment interest in presumptively available as part of a Title VII remedy.  Hutchison �tc "Hutchison v. Amateur " \f K �v. Ameteur Electronic Supply, Inc., 42 F.3d 1037 (7th Cir. 1994).new



d.	Prejudgment interest is also available under the Rehabilitation Act.  There is a direct link between the Rehabilitation Act and the remedy provisions of Title VII.  "The remedies, procedures, and rights set fort in section 717 of the Civil Rights Act of 1964, including the application of sections 706(f) through 706(k), shall be available with respect to any complaint under the [Rehabilitation Act]."  29 U.S.C. 794a(a)(1).



e.	Retroactive Application of the Interest Provision in the Civil Rights Act of 1991.



(1)	�xe "Civil Rights Act of '91:Retroactivity"� The Commission has held that the interest provisions of the CRA '91 do not apply to incidents of discrimination prior to November 21, 1991.  �tc "Porter v. Kelso " \f K �Porter v. Kelso, Acting Secretary of the Navy, 01930051 (EEOC/OFO 1993)Porter v. Kelso, Acting Secretary of the Navy, 01930051, at 3 (EEOC/OFO 1993); �tc "Ramsey 0658 " \f K �Ramsey v. Dalton, Secretary of the Navy, 05940658, 1995 W.L. 462,380 (EEOC 1995)Ramsey v. Dalton, Secretary of the Navy, 05940658, 1995 W.L. 462,380, at 4 (EEOC 1995).



(2)	However, the Commission further held that for pre-Act cases, interest begins to accrue after November 21, 1991, the date the Civil Rights Act of 1991 became law.  Ramsey�tc "Ramsey 0658 " \f K � v. Dalton, Secretary of the Navy, 05940658, 1995 W.L. 462,380, at 4 (EEOC 1995).



(a)	The Commission's rationale in allowing interest in pre-Act cases is particularly weak.  The Commission found interest was not available prior to November 21, 1991 was not available "because the retroactive award of interest ... is analogous to the retroactive award of compensatory damages which the United States Supreme Curt barred in Landgraf�tc "Landgraf " \f K � v. USI Film products, 114 S.Ct. 1483 (1994)."  Ramsey�tc "Ramsey 0658 " \f K �, at 4.  However, in extending interest after November 21, 1991 the Commissioned reasoned, "[w]e find that such awards of interest do not represent a retroactive application ... in that the government has been on notice since the effective date of the Act of ... Section 114 and therefore has had an opportunity since then to make decisions with this potential liability in mind."  Id.,at 5.  But that is not the test described in Landgraf�tc "Landgraf " \f K �.  The Supreme Court in Landgraf precluded the recovery of any compensatory damages for discrimination which occurred before the Civil Rights Act of 1991, which includes compensatory damages the victim continued to suffer after the Act became law.  The same logic should apply to interest accumulated after the Act.



(3)	Judge Richey held interest is available in pre-Act cases prior to November 21, 1991.  Brown v. Marsh�tc "Brown v. Marsh " \f K �, 868 F.Supp. 15 (D.D.C. 1994), appeal docketed, (D.C.Cir.).



f.	Interest is Not Available Under the ADEA.  The ADEA remedy provision does not mention interest.  29 C.F.R. 633a(c).  Just how broad equitable relief under the ADEA is has bedeviled courts.  The Supreme Court has held that expert witness fees are not reimbursable unless specifically authorized by statute.  West Virginia�tc "Casey " \f K � Univ. Hospital v. Casey, 499 U.S. 83 (1991).  Given the "no-interest rule" described  Shaw�tc "Library of Congress v. Shaw " \f K � and the absence of a clear waiver of sovereign immunity, interest payments should not be made under the ADEA.



		4.	Availability of Interest under the Back Pay Act.  In 1987 Congress amended to the Back Pay Act to allow for interest on back pay awards when federal employees are found to "have been affected by an unjustified or unwarranted personnel action which has resulted in the withdrawal or reduction" of compensation.  5 U.S.C. 5596(B)(1).



a.	It is the opinion of the Department of Justice, Office of Legal Counsel (OLC) (September 18, 1989), that the Title VII contains its own remedial scheme and the Back Pay Act is not included in the remedies available for discrimination cases.   In the late summer of 1995, the Solicitor General's office began reconsideration of the matter.   



b.	The EEOC disagrees with the OLC Opinion and its new regulations provide interest will be paid.  29 C.F.R. 1614.510(b)(iii).  In its decisions the EEOC held that interest on back pay was authorized under the Back Pay Act in limited circumstances and thus constitutes a limited waiver of sovereign immunity.  Interest was payable where a promotion, or other personnel action, was "virtually automatic," but not available for nonselection in competitive actions.  �tc "Hall v. Yeutter " \f K �Hall v. Yeutter, 05891002 (EEOC 1990)Hall v. Yeutter, 05891002 (EEOC 1990); �tc "Sullivan v. Barr " \f K �Sullivan v. Barr, 05901185 (EEOC 1992)Sullivan v. Barr, 05901185 (EEOC 1992) (constructive discharge, interest available); �tc "Norwood " \f K �Norwood v. Rice, 01912884 (EEOC/OFO 1992)Norwood v. Rice, 01912884 (EEOC/OFO 1992); �tc "Brown v. Commerce " \f K �Brown v. Dept. of Commerce, 05921059 (EEOC 1993)Brown v. Dept. of Commerce, 05921059 (EEOC 1993) (for a career ladder promotion) citing, �tc "Brown v. Army " \f K �Brown v. Secretary of the Army, 918 F.2d 214 (D.C. Cir.1990), cert. denied, 112 S.Ct. 57 (1991)Brown v. Secretary of the Army, 918 F.2d 214 (D.C. Cir. 1990), cert. denied, 112 S.Ct. 57 (1991).



d.	But interest is not available under the Back Pay Act for nonselection in competitive actions.  Hall�tc "Hall v. Yeutter " \f K � v. Yeutter, 05891002 (EEOC 1990); �tc "Sherrod " \f K �Sherrod v. Dalton, Secretary of the Navy, 01941439 (EEOC/OFO 1994)Sherrod v. Dalton, Secretary of the Navy, 01941439 (EEOC/OFO 1994) (withdrawal of tentative job offer).



5.	Calculation of Interest Payments.



a.	Under Title VII and the Rehabilitation Act.  Interest is the T-Bill rate compounded annually.  Neither Title VII nor the compensatory damages provisions at 42 U.S.C. 1981a, describe how interest should be computed.  Interest on money judgments in a civil case in federal district court is controlled by 28 U.S.C. 1961.  Brown v. Marsh�tc "Brown v. Marsh " \f K �, 868 F.Supp. 15, 18 (D.D.C. 1994), appeal docketed, (D.C. Cir.).  The basic interest rate under 28 U.S.C. 1961 is the "coupon issue yield equivalent (as determined by the Secretary of the Treasury) of the average accepted auction price for ... fifty-two week United States Treasury Bills ... ."  28 U.S.C. 1961(a).   "Interest ... shall be compounded annually."  28 U.S.C. 1961(b) (emphasis added).



b.	Under the Back Pay Act.  Interest is the "Federal short-term rate" plus two percentage points compounded daily.  The basic interest rate under the Back Pay Act is defined by regulation as the "annual percentage rate or rates established by the Secretary of the Treasury as the overpayment rate under section 6621(a)(1) of Title 26."  5 C.F.R. 550.806(d) (1994).  The "overpayment rate" is interest paid to taxpayers when they overpay their taxes.  26 U.S.C. 6611.  The overpayment rate of interest is computed the "Federal short-term rate" plus two percentage points, 26 U.S.C. 6621(a), compounded daily.  5 C.F.R. 550.806(e) (1994); 26 C.F.R. 301.6621-1 (1994) (determination of interest rate).





�

L.	Tax Implications of Awards for Complainants�tc "L.Tax Implications of Awards for Complainants " \l 2�.



1.	The law in this area is in a state of flux.  We only know for certain that damages recovered under the ADEA are taxable.  The IRS should be issuing guidance before the end of 1995.  Most likely, compensatory damages recovered under Title VII or the Rehabilitation Act will not be taxable (the IRS current position), but back pay recovered under Title VII or the Rehabilitation Act may be taxable (contrary to the current IRS position).



2.	Pre-Civil Rights Act of 1991.  Title VII remedy of backpay under 42 U.S.C. 2000e-5(g), is not excludable from gross income under IRC § 104(a)(2).  �tc "United States v. Burke " \f K �United States v. Burke, 112 S.Ct. 1827 (1992)United States v. Burke, 112 S.Ct. 1827 (1992).  The Court's rationale was that the damages available were not "tort-like."



3.	After the Civil Rights Act of 1991.  By making compensatory damages available in Title VII and Rehabilitation Act, Congress made the damages available essentially the same as a tort action.  The IRS released �tc "Revenue Ruling 9388 " \f K �Revenue Ruling 93-88, 1993-41 I.R.B. (December 20, 1993)Revenue Ruling 93-88, 1993-41 I.R.B. (December 20, 1993), concluding that damages for intentional discrimination under Title VII, as amended in 1991, are not taxable.  Damages recovered under the disparate impact theory would remain taxable.



a.	Compensatory damages, including back pay, received in satisfaction of a claim of disparate treatment is excludable as income, even if the only damages received are backpay.  It is not clear why the IRS reached this suspension.



b.	The ruling also stated that damages under the ADA are similarly excludable from income. Although not addressed, damages recovered under the Rehabilitation Act for disparate treatment should also be exempt from taxation.  



4.	Because the compensatory damages provisions of the Civil Rights Act of '91 do not apply to the ADEA, recovery under the ADEA remains taxable.  The IRS has adopted this position which was supported by the Supreme Court holding that back pay and liquidated damages received in settlement of an ADEA claim were not excluded from income in �tc "Schleier " \f K �Commissioner of Internal Revenue v. Schleier, 115 S.Ct. 2159 (1995)Commissioner of Internal Revenue v. Schleier, 115 S.Ct. 2159 (1995).

modified

5.	Following the Supreme Court's decision in Schleier, discussed above, the IRS, in notice 94-45 (August 5, 1995), suspended Revenue Ruling 93-88 while it studied the impact of the  Schleier decision (an ADEA case) on Title VII and Rehabilitation Act cases.  The IRS also stated it planned to issue a Ruling on how to handle lump-sum payments which might include amounts included and excluded from the definition of income.





�

M.	Attorneys Fees To Employer�tc "M.Attorneys Fees To Employer " \l 2�. 



1.	Defendant cannot collect attorney's fees unless a court finds plaintiff's claim was frivolous, unreasonable, or groundless, or that plaintiff continued to litigate after it clearly became so, or the plaintiff brought or continued an action in bad faith.  �tc "Christianburg " \f K �Christianburg Garment Co. v. EEOC, 434 U.S. 412 (1978)Christianburg Garment Co. v. EEOC, 434 U.S. 412 (1978); �tc "Alyeska " \f K �Alyeska Pipeline Service v. Wilderness Society, 421 U.S. 240 (1975)Alyeska Pipeline Service v. Wilderness Society, 421 U.S. 240, 259�60 (1975).



a.	Examples.  �tc "Hudson v. Moore " \f K �Hudson v. Moore Bus. Forms, 827 F.2d 450, 44 F.E.P. 1310 (9th Cir. 1987)Hudson v. Moore Bus. Forms, 827 F.2d 450, 44 F.E.P. 1310 (9th Cir. 1987) (Rule 11, FRCP, attorney who includes insupportable prayer for damages in signed pleading can be made to pay); �tc "Jones v. Continental " \f K �Jones v. Continental Corp., 789 F.2d 1225, 40 F.E.P. 1343 (6th Cir. 1986)Jones v. Continental Corp., 789 F.2d 1225, 40 F.E.P. 1343 (6th Cir. 1986) (fees against attorney when complaint is frivolous or needlessly obstructs litigation); �tc "St. Amant " \f K �St. Amant v. Bernard, 48 F.E.P. 510 (1988)St. Amant v. Bernard, 48 F.E.P. 510 (1988) (motions to withdraw do not moot the appropriateness of sanction); �tc "Gianfriddo " \f K �Gianfriddo v. Western Union, 48 F.E.P. 642 (1986)Gianfriddo v. Western Union, 48 F.E.P. 642 (1986) (double costs and fees).



2.	U.S. normally may not be awarded fees as a prevailing employer.  �tc "Butler v. USDA " \f K �Butler v. USDA, 826 F.2d 409, 44 F.E.P. 1381 (5th Cir. 1987)Butler v. USDA, 826 F.2d 409, 44 F.E.P. 1381 (5th Cir. 1987).  



3.	U.S. may get sanction imposed against plaintiffs for vexatious and bad faith Title VII litigation.  �tc "Copeland v. Martinez " \f K �Copeland v. Martinez, 603 F.2d 981 (D.C. Cir. 1979), cert. denied, 444 U.S. 1044 (1980)Copeland v. Martinez, 603 F.2d 981 (D.C. Cir. 1979), cert. denied, 444 U.S. 1044 (1980); �tc "Jackson v. Army " \f K �Jackson v. Army, 655 F.Supp. 122, 43 F.E.P. 617 (E.D. Mich. 1987)Jackson v. Army, 655 F.Supp. 122, 43 F.E.P. 617 (E.D. Mich. 1987); �tc "Harris v. Marsh " \f K �Harris v. Marsh, 679 F.Supp. 1204 (E.D.N.C. 1987) aff'd in part, Blue v. Dept of Army, 914 F.2d 525 (4th Cir 1990), cert. denied sub nom, Chambers v. Dept of Army, 111 S.Ct. 1580 (1991)Harris v. Marsh, 679 F.Supp. 1204 (E.D.N.C. 1987) aff'd in part, Blue v. Dept of Army, 914 F.2d 525 (4th Cir 1990), cert. denied sub nom, Chambers v. Dept of Army, 111 S.Ct. 1580 (1991).





N.	Expert Fees�tc "N.Expert Fees " \l 2�.  �xe "Remedy:Expert witness fees"� 



1.	The standard rule (since 1991) is that expert witnesses fees are not reimbursable unless specifically authorized by statute.  West Virginia University Hospital v. Casey�tc "Casey " \f K �, 499 U.S. 83, 111 S.Ct. 1138 (1991).



�

2.	The CRA of 1991 amended Title VII to provide for payment of expert witness fees.  CRA 91 § 113(b) (codified at 42 U.S.C. 2000e�5(h)).  This would also apply to the Rehabilitation Act.  The language does not apply to ADEA.





O.	Costs�tc "O.Costs " \l 2�.�xe "Remedy:Costs"� 



1.	See 28 U.S.C. 1920; Fed Rule Civil Procedure 54(d); 29 C.F.R. 1613.271(d)(2)(ii).



2.	May include:  court reporter fees, printing fees, photocopying, transportation, telephone, expert witness fees, research fees, computer time (Bennett v. Centel�tc "Centel " \f K �, supra).





�

P.	Judicially Imposed Affirmative Action Quotas and Goals�tc "P.Judicially Imposed Affirmative Action Quotas and Goals " \l 2�.�xe "Affirmative Action:Goals"�   �xe "Affirmative Action:Remedy"� Quotas and�xe "Remedy:Affirmative action"�  goals are available as a remedy, imposed by a court after a finding that the defendant has engaged in illegal discrimination under authority of 706(g) (42 U.S.C. 2000e-5(g)).  Generally such relief is granted only in class actions.



1.	Virtually every federal Court of Appeals has approved.  See Seg�tc "Segar  " \f K �ar v. Smith, 738 F.2d 1249, 1293 (D.C. Cir. 1984), cert. denied, 471 U.S. 1115 (1985) (citing cases).  Criteria for imposing affirmative action relief are:



a.	Clear�cut pattern of long-continued and egregious racial discrimination;



b.	Effect of reverse discrimination on incumbents or non�minority applicants must not be concentrated on a relatively small ascertainable group;



c.	Should be a temporary measure and have a timetable;



d.	No "forced" hiring: employer should not be made to accept unqualified employees



2.	Alleged problem with this remedy is that rather than benefitting the identifiable victims of discrimination, it is intended to remedy imbalances in an employee's workforce and thus provides relief to other than identifiable victims



a.	The Supreme Court seemed to hold that federal courts are without any authority under Title VII § 706 to order a remedy which provides relief to other than identifiable victims of discrimination.  Firefighters v�tc "Stotts " \f K �. Stotts, 467 U.S. 561 (1984).



b.	But then the Court handed down �tc "Local 28 " \f K �Local 28, Sheet Metal Workers' Intern'l Assoc. v. EEOC, 478 U.S. 421 (l986)Local 28, Sheet Metal Workers' Intern'l Assoc. v. EEOC, 478 U.S. 421 (1986) and �tc "Local 93 " \f K �Local 93, Intern'l Assoc. of Firefighters v. City of Cleveland, 478 U.S. 501 (l986)Local 93, Intern'l Assoc. of Firefighters v. City of Cleveland, 478 U.S. 501 (l986).  Title VII does allow race�conscious goals in restricted circumstances:



(1)	"[E]gregious past discrimination or where necessary to dissipate the lingering effects of pervasive discrimination."



(2)	Consent decrees (i.e., settlements) allowing race conscious goals may also be OK under restricted circumstances.



(3)	The Court upheld an interim, minority membership goal against a union that had engaged in egregious discrimination for over 20 years.  Sheet Metal Workers Local 28�tc "Local 28 " \f K � v. EEOC, 478 U.S. 421 (1986).



(a)	The Court held that § 706(g) (which provides that no court order shall require a remedy for an individual who was not a victim of discrimination) does not prohibit a court from ordering race�conscious relief to nonidentifiable victims when there is a past history of persistent discrimination.



(b)	The absolute "identifiable victim"  standard applies only to cases where "make�whole" relief (backpay, retroactive seniority) has been sought for particular individuals.



(4)	Affirmative action requirements in consent decrees�xe "Affirmative Action:Consent Decrees (Settlements)"�  were upheld in Firefighters Local 93�tc "Local 93 " \f K � v. City of Cleveland, 478 U.S. 501 (1986).  �xe "Affirmative Action:Settlements"� The city had been sued several times in the past for racial discrimination in employment, and was found to have a history of racial discrimination.  In this suit the city entered into a consent decree with plaintiffs, who were minority firefighters.



(a)	The Court held that a consent decree is not "an order of the court" within the meaning of § 706(g) and thus there is no preclusion from relief benefitting nondiscriminatees.



(b)	Therefore, a consent decree is essentially a voluntary agreement governed by standards in  �tc "Weber " \f K �Steelworkers v. Weber, 443 U.S. 193 (1979)Steelworkers v. Weber, 443 U.S. 193 (1979) (see discussion at page ).



(c)	Court extended to the public sector its private sector standards for voluntary affirmative action.



(d)	However, the Court did not answer whether such voluntary action by a public employer would be constitutionally barred by the 14th Amendment.



c.	The Supreme Court upheld a remedy of one�black� for�one�white promotion for Alabama state troopers if qualified black candidates were available.  �tc "Paradise " \f K �U.S. v. Paradise, 480 U.S. 149 (l987)U.S. v. Paradise, 480 U.S. 149 (1987).



(1)	Court noted this was justified by a compelling governmental interest in remedying the discrimination that had permeated entry level hiring practices and the promotional process alike;



(2)	Was supported by a societal interest in compliance with the judgments of federal courts;



(3)	The remedy was narrowly tailored to accomplish its purpose, namely to remedy past discrimination and eliminate its lingering effects, to enforce compliance with the previous 1979 and 1981 decrees, and to eradicate the ill effects of the department's delay that would not have an adverse impact on blacks;



(4)	The remedy was temporary (as of 1994, the program had ended);



(5)	The remedy was necessary to eliminate the effects of the Alabama Department of Public Safety's long�term, open, and pervasive discrimination;



(6)	The remedy was flexible since it only applied when the Department needed to make more promotions and did not require gratuitous promotions;



(7)	The numerical relief order bears a proper relation to the percentage of non�whites in the frame work; and



(8)	Because of the above, the one�for�one requirement did not pose an unacceptable burden on innocent while promotion applicants.



d.  Challenges to Affirmative Action Plans In Consent Decrees.�xe "Affirmative Action:Consent Decrees (Settlements)"� �xe "Affirmative Action:Settlements"� 

Lower court examples, Birmingham Reverse Discrimination Employment Legue, 11th cir.; and Ensly II (11th Cir.)

(1)	The Supreme Court held that consent decrees may be collaterally attacked by third parties not made a party by service of process.  Martin v. Wilks�tc "Martin v. Wilks " \f K �, 490 U.S. 755 (1989).



(a)	Here a class of black plaintiffs and a city defendant entered into a consent decree which included hiring and promotion goals.



(b)	White firefighters had notice but did not intervene.



(c)	After blacks were promoted, pursuant to the consent decree, the white firefighters sued alleging racial discrimination.



(2)	Congress limited the Wilks�tc "Martin v. Wilks " \f K � decision in the CRA 91 § 108 (codified at 42 U.S.C. 2000e�2(n)).�xe "Affirmative Action:Civil Rights Act of '64 (Title VII)"� �xe "Affirmative Action:Civil Rights Act of '91"� �xe "Civil Rights Act of '91:Affirmative Action"� 



�



XVI.  VOLUNTARY AFFIRMATIVE ACTION & DIVERSITY�tc "XVI.  VOLUNTARY AFFIRMATIVE ACTION & DIVERSITY"�.



A.	Affirmative Action�tc "A.Affirmative Action " \l 2�.  Originally referred to increased recruitment, outreach and training programs.  However, in the last 15 years or so, it has become associated with goals, timetables, quotas,�xe "Affirmative Action:Quotas"�  etc.  �tc "Civil Rights Era (Oxford) " \f D �Graham, The Civil Rights Era (Oxford Univ. Press 1990)Graham, The Civil Rights Era (Oxford Univ. Press 1990).



1.	In this outline "affirmative action selections" refer to employment decisions on hiring, promotion, RIFs, or training, where use of race, sex, national origin etc., is justified on affirmative action grounds.  Affirmative action steps such as expanding the geographic pool of qualified applicants, or recruiting in areas with predominant minority representation normally do not implicate constitutional or Title VII limitations.



2.	Affirmative Action Not Affected by the Civil Rights Act of 1991. �xe "Affirmative Action:Civil Rights Act of '91"�  Some commentators suggested that the new mixed motive provision, § 107 (42 U.S.C. 2000e-2(m)), which makes any consideration of race, sex, or national origin, a violation of the law, would make affirmative action selections discriminatory.  Such arguments overlook § 116, 42 U.S.C. 1981 note, which states that nothing in the Act should be construed to affect affirmative action which is otherwise in accordance with the law.  �tc "Officers for Justice " \f K �Officers for Justice v. Civil Service Comm., San Francisco, 979 F.2d 721, 725 (9th Cir. 1992)Officers for Justice v. Civil Service Comm., San Francisco, 979 F.2d 721, 725 (9th Cir. 1992).





B.	Affirmative Action Issues At the Agency Level�tc "B.Affirmative Action Issues At the Agency Level " \l 2�.



1.	Constructing or providing legal review of affirmative action plans for a base entails the following issues.  If the plan is to be used as a basis for considering race, sex, etc. in selections:



a.	Can the plan withstand a Constitutional challenge.



	b.	Is under-representation, manifest imbalance or conspicuous absence, determined in accordance with �tc "Santa Clara " \f K �Johnson v. Transportation Agency, Santa Clara County, 480 U.S. 616 (1987)Johnson v. Transportation Agency, Santa Clara County, 480 U.S. 616 (1987); �tc "Croson " \f K �City of Richmond v. Croson Co., 488 U.S.469 (1989)City of Richmond v. Croson Co., 488 U.S.469 (1989).



	c.	Have long-term and short-term goals been appropriately established in accordance with Johnson.



	d.	Are affirmative action selections, i.e., hiring or promotion decisions, which include consideration of race, sex or national origin, only being made where there is an manifest imbalance in a traditionally segregated portion of the work force?



	e.	Should groups eligible for affirmative action consideration be established by region?  For example, is the affirmative action selection of an Aleut at Patrick AFB, Florida, a valid exercise of affirmative action?  See Croson�tc "Croson " \f K �, 488 U.S. at 478, 506; �tc "Coral " \f K �Coral Const. Co v. King County, 941 F.2d 910 (9th Cir. 1991), cert. denied, 112 S.Ct. 875 (1992)Coral Const. Co v. King County, 941 F.2d 910 (9th Cir. 1991), cert. denied, 112 S.Ct. 875 (1992) (minority preference in contracting); �tc "O'Donnell Const. " \f K �O'Donnell Const. Co. v. Dist. of Columbia, 963 F.2d 420 (D.C. Cir. 1992)O'Donnell Const. Co. v. Dist. of Columbia, 963 F.2d 420 (D.C. Cir. 1992) (minority preference in contracting).



2.	Defending against reverse discrimination�xe "Disparate Treatment:Reverse discrimination"�  EEO complaints when affirmative action is used as a basis for selection.



a.	Supreme Court has held that Title VII�xe "Affirmative Action:Civil Rights Act of '64 (Title VII)"�  and § 1981 are applicable to all people, white or black, male or female.  See Griggs�tc "Griggs " \f K � v. Duke Power Co., supra; McDo�tc "McDonald  " \f K �nald v. Santa Fe Trail Trans Co., 427 U.S. 273 (1976).



			b.	Plaintiff has the burden of establishing the invalidity of an affirmative action plan.  Johnson v. Transportation Agency of Santa Clara�tc "Santa Clara " \f K � County, 480 U.S. 616, 626 (1986) (Brenan, J., writing for the majority); �tc "Wygant " \f K �Wygant v. Jackson Bd. of Educ., 476 U.S. 267 (1985)Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 292 (1985) (O'Connor, J. concurring).



c.	Order and allocation of proof�xe "Affirmative Action:Burden of Proof"� .  



(1)	Justice Brennan held in Johnson that challenges to affirmative action plans "readily fit within the analytical framework set forth in McDonnell�tc "McDonnell " \f K � Douglas ... ."  Johnson, at 626.  "Once a plaintiff establishes a prima facie case that race or sex has been taken into account in an employer's employment decision, the burden shifts to the employer to articulate ... .�xe "Defenses:Legitimate nondiscriminatory reason"�   The existence of an affirmative action plan provides such a rationale.  If such a plan is articulated as the basis for the employer's decision, the burden shifts to the plaintiff to prove that the employer's justification is pretextural and the plan is invalid."  Id., at 626.  Reliance on an affirmative action plan does not constitute "an affirmative defense requiring the employer to carry the burden of proving the validity of the plan.  The burden of proving its invalidity remains on the plaintiff."  Id., at 627.  This is the analysis used by the EEOC.



(2)	Also see, Justice O'Connor's concurring opinion in Wygant�tc "Wygant " \f K �.  Plaintiffs have to show that the plan has the purpose and effect of imposing a race-based classification.  The employer would then have to introduce statistical evidence of past discrimination to establish the remedial purpose for the plan.  Plaintiffs can then attempt to show that the statistics do not support an inference of prior discrimination or that the plan was not sufficiently narrowly tailored.  Wygant�tc "Wygant " \f K �, 476 U.S. at 292-93 (1985).    



(3)	However, four Justices (O'Connor, Kennedy, Rhenquest and Scalia) subsequently realized that a contested an affirmative action selection should be analyzed like a direct evidence case.  Price Waterhouse�tc "Waterhouse " \f K � v. Hopkins, 490 U.S. 228, 279, 293 n.4 (1988) (O'Connor, J, concurring; Kennedy, J. dissenting).  Justice Brennan, writing for the plurality in Price Waterhouse, side-stepped the issue by excluding from his analysis "the special context of affirmative action."  Id., at 239 n.3.



(4)	By way of comparison, if employer attempts to justify the use of race or sex as a BFOQ (authorized by Title VII § 703(e) (42 U.S.C, 2000e-2(e)), the burden of proof for the BFOQ lies on the employer.  Dothard v�tc "Dothard " \f K �. Rawlinson, 433 U.S. 321, 332-37 (1977).



(5)	The Civil Rights Act of 1991�xe "Civil Rights Act of '91:Affirmative action"� �xe "Affirmative Action:Civil Rights Act of '91"�  does not resolve this issue.  Section 107 provided that an unlawful employment practice is established when plaintiff demonstrates that race, sex or national origin, etc., was a motivating factor, even though other factors also motivated the practice.  42 U.S.C. 2000e-2(m).  However, § 116 provides that nothing in the amendments "shall be construed to affect ... affirmative action ... that are in accordance with the law."  42 U.S.C. 1981 note.  The courts could very easily shift the burden of proof to the employer within those statutory boundaries.



c.	EEOC Regulations have a safe harbor�xe "Affirmative Action:Safe Harbor"�  provision for affirmative action selections.  29 C.F.R. 1608.



3.	President Clinton ordered federal agencies to conduct a review of affirmative action programs to ensure they complied with the Court's adoption of Justice O'Connor's strict scrutiny analysis in �tc "Adarand  " \f K �Adarand Constructors, Inc. v. Pena, 115 S.Ct. 2097 (1995)Adarand Constructors, Inc. v. Pena, 115 S.Ct. 2097 (1995).  President's Memorandum for Heads of Executive Departments and Agencies, Evaluation of Affirmative Action Programs (July 19, 1995).





	C.	Limitations On Affirmative Action Selections�tc "C.Limitations On Affirmative Action Selections " \l 2�.�xe "Affirmative Action:Statutes Limiting Affirmative Action"� 



		1.	Constitution - Equal Protection of Law.  



a.	Equal Protection Component of 5th Amendment applicable to Federal government.



				(1)	Unlike the 14th Amendment, the 5th Amendment lacks an explicit requirement that federal government must provide citizens equal protection of the laws.  Equal protection requirement read into the 5th amendment by Supreme Court in Bolling v. Sharpe, 347 U.S. 497 (1954) (school desegregation case).



b.	Equal Protection Clause of 14th Amendment applicable to state and local governments.    �xe "Constitution:Affirmative action"� 



		2.	Title VII�xe "Affirmative Action:Civil Rights Act of '64 (Title VII)"�  of the Civil Rights Act of 1964.

			a.	"All personnel actions ... shall be made free from any discrimination based on race, color, religion, sex, or national origin."  42 U.S.C. § 2000e-16(a).



			b.	"Nothing contained in this title shall be interpreted to require any employer ... to grant preferential treatment ... to any group because of the race, color, religion, sex, or national origin of such ... group on account of an imbalance which may exist with respect to the total number or percentage of persons of any race, color, religion, sex, or national origin employed by any employer ... ."  42 U.S.C. § 2000e-2(j).





	D.	Statutes Allowing Affirmative Action in Federal Employment�tc "D.Statutes Allowing Affirmative Action in Federal Employment " \l 2�.�xe "Affirmative Action:Statutes Allowing Affirmative Action"� 



		1.	Title VII�xe "Affirmative Action:Civil Rights Act of '64 (Title VII)"�  of the Civil Rights Act of 1964.



		a.	The EEOC shall "be responsible for the annual review and approval of a national and regional equal employment opportunity plan which each ... agency ... shall submit in order to maintain an affirmative program of equal employment opportunity ... ."  42 U.S.C. § 2000e-16(b)(1).



	2.	�xe "Disability discrimination:Affirmative action"� The Rehabilitation Act requires agencies to have "an affirmative action program plan for the hiring, placement and advancement of handicapped individuals ..."�xe "Affirmative Action:Rehabilitation Act"�   29 U.S.C. 791(b).



			a.	In rejecting the argument that the affirmative action provision requires the selection of individuals with disabilities whose names are on the selection certificate, the Commission described Rehab Act affirmative action as being aimed at expanding the pool of applicants include the disabled.  "[A]ffirmatve action programs must be designed to assure equality in employment opportunities, to provide a full measure of opportunities, and to eliminate barriers that would otherwise unnecessarily exclude or limit persons with disabilities."  �tc "Zimmerman v. O'Keefe " \f K �Zimmerman v. O'Keefe, Acting Secretary of the Navy, 01921877 (EEOC/OFO 1992), aff'd, 05930033 (EEOC 1993)Zimmerman v. O'Keefe, Acting Secretary of the Navy, 01921877, 8 (EEOC/OFO 1992), aff'd, 05930033 (EEOC 1993).  Quoting from the Policy Intent in the Management Directive (MD) - 713, "Federal agencies are to ensure that qualified individuals with handicaps ... have a full measure of opportunities to be [selected for] Federal positions.  Affirmative action is to be an integral part of ongoing ... programs, as evidenced by ... agency policies that do not unnecessarily exclude or limit persons with disabilities ... ."  Zimmerman�tc "Zimmerman v. O'Keefe " \f K �, (EEOC/OFO).  "While Section 501 of the Rehabilitation Act requires reasonable accommodation of disabilities, it does not mandate giving disabled individuals favorable treatment over other groups with regard to promotions."  Zimmerman, at 5 (EEOC), citing,  �tc "Rogers v. Principle " \f K �Rogers v. Principle, Acting Secretary of Veterans Affairs, 05920608 (EEOC 1992)Rogers v. Principle, Acting Secretary of Veterans Affairs, 05920608 (EEOC 1992).



		3.	The Civil Service Reform Act of 1978�xe "Civil Service Reform Act of '78:Affirmative action"� .�xe "Affirmative Action:Civil Servcie Reform Act"� 



			a.	Establishes the Goal for Federal Agency Employment Affirmative Action Plans.  The Air Force'sNavy work force categories to match equivalent categories in civilian labor force.  5 U.S.C. § 7201.



			b.	Each Executive agency will "conduct a continuing program for the recruitment of members of minorities for positions in the agency to ... eliminate underrepresentation of minorities in the various categories of civil service employment... ."  5 U.S.C. § 7201(c)(1).



c.	"'Underrepresentation' means a situation in which the number of members of a minority group designation ... within a category of civil service employment constitutes a lower percentage of the total number of employees within the employment category than the percentage that minority constituted within the labor force of the United States, as determined under the most recent decennial or mid-decade census, or current population survey ... ."  5 U.S.C. § 7201(a)(1).



d.	The section setting forth prohibited personnel practices "shall not be construed to extinguish or lessen any effort to achieve equal employment opportunity through affirmative action ... ."  5 U.S.C. § 2302(d).



4.	The Defense Acquisition Workforce Improvement Act (DAWIA) of 1991.�xe "Affirmative Action:Defense Acquisition Workforce Improvement Act (DAWIA)"� 



a.	"Balanced workforce policy. - In the development of defense acquisition workforce policies under this chapter with respect to any civilian employees or applicants for employment, the Secretary of Defense or the Secretary of a military department (as applicable) shall, consistent with the merit system principles set out in paragraphs (1) and (2) of section 2301(b) of title 5, take into consideration the need to maintain a balanced workforce in which women and members of racial and ethnic minority groups are appropriately represented in Government service."  10 U.S.C.A. § 1722(h) (West Supp. 1994).



(1)	Title 5, § 2301(b) provides,  "Federal personnel management should be implemented consistent with the following merit principles:



					(a)	Recruitment should be from qualified individuals from appropriate sources in an endeavor to achieve a work force from all segments of society, and selection and advancement should be determined solely on the basis of relative ability, knowledge, and skills, after fair and open competition which assures that all receive equal opportunity.



(b)	All employees and applicants for employment should receive fair and equitable treatment in all aspects of personnel management without regard to political affiliation, race, color, religion, national origin, sex, marital status, age or handicapping condition, and with proper regard for their privacy and constitutional rights.



		5.	The Civil Rights Act of 1991�xe "Civil Rights Act of '91:Affirmative action"� .�xe "Affirmative Action:Civil Rights Act of '91"�   "Nothing in the amendments made by this title shall be construed to affect ... affirmative action ... that [is] in accordance with the law."  42 U.S.C.A. 1981 note (West Supp. 1993).



6.	None of the affirmative action statutes specifically allow for agencies to make affirmative action selections, i.e., a hire or promotion decision, based on affirmative action considerations.  The absence of express statutory authorization to make affirmative action selections may affect the ability of federal agencies to meet the strict scrutiny analysis required by Adarand�tc "Adarand  " \f K � Constructors, Inc. v. Pena, 115 S.Ct. 2097 (1995).new 6  See page .



7.	ADEA.  There is no affirmative action with respect to employees over 40.





	E.	Implementing Regulations�tc "E.Implementing Regulations " \l 2�.section rewritten



1.	EEOC's PATCOB Affirmative Action Program.  The most extensive affirmative action plan within federal agencies is the Commission's PATCOB affirmative action program.  



a.	General references to affirmative action plans are found in the Commission's Uniform Guidelines on Employee Selection Procedures (29 C.F.R. 1607.4E, 13E); and, Federal Sector Equal Employment Opportunity (29 C.F.R. 1614.102(a)).



	b.	Specific instructions on how and when to file affirmative action plans with the EEOC are found in EEOC Management Directives (MD).



	(1)	Applicable directives are MD-110 & MD-714, Affirmative Employment Plans (Oct 1987).  The EEOC has been working on new MDs since the early 1990s.



c.	The EEOC program requires the agencies to submit annual reports on its affirmative action plans and progress.  The report includes a statistical analysis with the following breakdown:



(1)	Employees are divided into five categories:  white, black, Hispanic, Asian/Pacific Islander, and Native American (including Eskimos and Aleuts); subdivided by sex.



(a)	Asian/Pacific Islanders includes not only obvious groups such as Orientals, and individuals from islands in the Pacific Ocean, but reaches around Southeast Asia through the Indian subcontinent up to the Middle-East and Africa, i.e., Asian/ Pacific Islanders includes Malaysians, Pakistanis, Indians, and Iranians among others.



(2)	Employees are also subdivided by six employment categories:  Professional, Administrative, Technical, Clerical, Other white collar, and Blue collar (PATCOB).



(3)	EEOC publishes PATCOB statistics, broken down by sex and race/national origin groups by Metropolitan Statistical Area (MSA), state, region, and nation-wide.



(a)	PATCOB data is based on decennial Census data, currently the 1990 Census, using the OPM Crosswalk (which translates Census employment categories to civil service series) which is then statistically weighted to derive PATCOB data.



(b)	MSA data is not only for a particular city, but also includes individuals from surrounding areas which work in the city, e.g., the numbers reported for the Jacksonville, Fl, MSA contain not only individuals who live in Jacksonville but those who commute in from surrounding counties to Jacksonville.



(c)	The PATCOB report should reflect the numbers most appropriate to the employment category for that organization, i.e., Clerical employees (the "C" in PATCOB) should be compared to MSA data, while Professionals (the "P") might better be compared to national figures.  Typically, the office preparing the PATCOB report picks one set of data, usually MSA, and uses those numbers for all six PATCOB categories.



d.	Each base, MAJCOM, and the Air Force publishes an annual PATCOB analysis, and Air Force reports to EEOC an annual PATCOB analysis.



e.	The focus of the report is a comparison between the sex, race, national origin of the employees in the organization (base, MAJCOM, Air Force) and the selected PATCOB data; and a comparison between the organization’s present and past numbers to measure improvement.



(1)	Numbers which reveal a manifest imbalance or a conspicuous absence of women or minorities are a particular concern to the EEOC.  The EEOC does not assign particular percentages to these terms.



(2)	It is doubtful the numbers typically generated by a PATCOB report are sufficiently refined to meet the Title VII requirements for establishing underrepresentation described in Johnson v. Transportation Agency, Santa Clara�tc "Santa Clara " \f K � County, 480 U.S. 616 (1987) (O'Connor, J., concurring in judgment).  See page .



2.	Federal Equal Opportunity Recruiting Program (�xe "FEORP"� FEORP).  FEORP is run by the Office of Personnel Management (OPM).  FEORP is an analysis done for recruiting minorities and females into Civil Service.  FEORP implements the Civil Service Reform Act's affirmative action requirement at 5 U.S.C. § 7201.  It also requires an annual report to be filed.



a.	Implementing regulations are at 5 C.F.R. part 720, 5 C.F.R. 720 app., and Federal Personnel Manual (FPM) Letter 720-2.



3.	Reports on Individuals with Disabilities.  Two affirmative action reports are filed with regard to individuals with disabilities.



a.	One Report is filed with the EEOC.  The program authority is located at MD-712.  Reporting requirements are described in MD-713.



b.	Disabled Veterans Affirmative Action Program (DVAAP), is filed with OPM.  Implementing regulations are at 5 C.F.R. 720.304.





4.	DOD "guidance" on affirmative action is in DOD Dir�xe "Affirmative Action:EEOC Guidance"�  1440.1 (May 1987).�xe "Affirmative Action:DOD Instruction"�   It simply states that agency's affirmative action plans should conform to the law.



5.	Affirmative Action Selections Under EEOC & OPM Regulations.  Neither EEOC or OPM regulations implementing affirmative action programs nor the DOD Directive state whether federal agencies may use the plans to make affirmative action selections where there is an manifest imbalance or a conspicuous absence of women, minorities, or individuals with disabilities.  EEOC's and OPM's failure to provide express regulatory authorization to make affirmative action selections may affect the ability of federal agencies to meet the strict scrutiny analysis required by Adarand�tc "Adarand  " \f K � Constructors, Inc. v. Pena, 115 S.Ct. 2097 (1995).



6.	Current Status of Agency Affirmative Action Programs.  Subsequent to the Adarand decision holding that affirmative action conducted by federal agencies had to meet strict scrutiny analysis, President Clinton reaffirmed his commitment to affirmative action and ordered the agencies to review affirmative action programs bring them into compliance with Adarand�tc "Adarand  " \f K � requirements.  Those reviews continue.  �tc "Report to the Pres " \f D �G. Stephanopoulos & C Edley, Jr., Report to the President, Affirmative Action Review, (July 19, 1995)G. Stephanopoulos & C Edley, Jr., Report to the President, Affirmative Action Review, (July 19, 1995).





	F.	Other Examples of Federal Affirmative Action Programs�tc "F.Other Examples of Federal Affirmative Action Programs " \l 2�.



		1.	Department of Labor.  Affirmative action plans for employees of federal contractors.  Executive Order No. 11246, 41 C.F.R. Part 60-2.



			a.	Not applicable to federal employment.



2.	Compilations of various affirmative action programs in federal agencies can be found in:  �tc "Congressional Research Service, American " \f D �Congressional Research Service, American Law Division, Report to the Honorable Robert Dole, Compilation and Overview of Federal Laws and Regulations Establishing Affirmative Action Goals or Other Preference Based on Race, Gender, or Ethnicity, (February 17, 1995)Congressional Research Service, American Law Division, Report to the Honorable Robert Dole, Compilation and Overview of Federal Laws and Regulations Establishing Affirmative Action Goals or Other Preference Based on Race, Gender, or Ethnicity, (February 17, 1995); G. Stephanopoulos & C Edley, Jr., Report to�tc "Report to the Pres " \f D � the President, Affirmative Action Review, (July 19, 1995).





	G.	Supreme Court Decisions On Affirmative Action�tc "G.Supreme Court Decisions On Affirmative Action " \l 2�.�xe "Constitution:Affirmative action"� 



		1.	Constitutional Cases.�xe "Affirmative Action:Constitutional Review"� 



a.	Affirmative action selections�xe "Affirmative Action:Selections (Hire, Promotion)"�  in state medical school admissions.  �tc "Bakke " \f K �Regents of Univ. of California v. Bakke, 438 U.S. 265 (1978)Regents of Univ. of California v. Bakke, 438 U.S. 265 (1978).



			b.	10% minority set-aside in federal contracts.  �tc "Fullilove " \f K �Fullilove v. Klutznick, 448 U.S. 448 (1980)Fullilove v. Klutznick, 448 U.S. 448 (1980).



			c.	Affirmative action in RIFs�xe "Affirmative Action:RIFs"�  violated equal protection rights of majority employees.  Wygant�tc "Wygant " \f K � v. Jackson Bd. of Education, 476 U.S. 267 (1986).



			d.	30% minority set-aside for city contracts.  City of Richmond v. J. A. Croson�tc "Croson " \f K �, Co., 488 U.S. 469 (1989).

Note:  30% set aside requirement may not have been applicable to minority owned businesses

			e.	Minority advantages in bidding for radio & TV station licenses.  �tc "Metro " \f K �Metro Broadcasting v. FCC, 497 U.S. 547 (1990)Metro Broadcasting v. FCC, 497 U.S. 547 (1990).



f.	Additional compensation paid to contractors who subcontract to small businesses controlled by socially and economically disadvantaged individuals.  Adarand�tc "Adarand  " \f K � Constructors, Inc. v. Pena, 115 S.Ct. 2097 (1995).



		g.	Justices Badly Split:



				(1)	In 6 cases, 32 opinions including 11 dissents;



				(2)	6 tests proposed to analyze Equal Protection of the Law; and,



				(3)	2 inconsistent tests gain 5-4 majorities.

		2.	Title VII�xe "Affirmative Action:Civil Rights Act of '64 (Title VII)"�  Supreme Court Decisions On Affirmative Action.



			a.	Employer's affirmative action selections�xe "Affirmative Action:Selections (Hire, Promotion)"�  for an upward mobility training program did not violate Title VII.  Steelworkers v. Weber�tc "Weber " \f K �, 443 U.S. 193 (1979).  Weber answered the question of how Title VII could permit affirmative action selections while it prohibits consideration of race, sex and national origin. 



			b.	County's affirmative action promotion of female applicant did not violate Title VII.  Johnson v. Transportation Agency, Santa Clara�tc "Santa Clara " \f K � County, 480 U.S. 616 (1987).



				(1)	Describes required components for affirmative action promotions.



				(2)	Rationale would also apply to affirmative action hiring.



3.	A useful summary of the Supreme Court decisions on application and limits of voluntary affirmative action is found in �tc "Cunico " \f K �Cunico v. Pueblo School Dist., 917 F.2d 431 (10th Cir. 1990)Cunico v. Pueblo School Dist., 917 F.2d 431 (10th Cir. 1990).





	H.	Different Tests Advanced to Analyze Affirmative Action Selections�tc "H.Different Tests Advanced to Analyze Affirmative Action Selections " \l 2�.

	

		1.	As stated previously, the Court is badly split on what analysis should be used to review plans which allow affirmative action selections.  The different analysis are described below, from the most liberal to the most restrictive.  Although no majority opinion has been issued in an employment case, Justice O'Connor's Strict Scrutiny analysis is most likely to be the one used by the Court.



		2.	"Important Governmental Objective" Intermittent Scrutiny Test.



			a.	Authored by Justice Brennan in Bakke�tc "Bakke " \f K �, and championed by Justice Marshall.



			b.	Applicable to Remedial (for previous discrimination) and Non-remedial affirmative action.



	(1)	Remedial.  Where racial classification is "designed to further remedial purposes" the record is reviewed to determine if the affirmative action plan has been adopted for an important governmental objective.  Bakke, 438 U.S. at 291; Fullilove�tc "Fullilove " \f K �, 448 U.S. at 541 (Marshall, J., concurring, joined by Justices Brennan and Blackmun).



(2)	Nonremedial.  "[B]enign [classifications] -- even if those measures are not 'remedial' in the sense of being designed to compensate victims of past governmental or societal discrimination -- are constitutionally permissible to the extent that they serve important governmental objectives within the power of Congress and are substantially related to achievement of those objectives."  Metro�tc "Metro " \f K � Broadcasting, Inc. v. FCC, 497 U.S. 547, 564-65 (1990).



 					(a)	"[E]nhancing broadcast diversity" was found to be a "important governmental objective" and the FCC preferences were"substantially related" to that objective.  Metro, 497 U.S. at 566-67, 569.



c.	All affirmative action plans reviewed by the Court under this standard would have been upheld.



d.	Minority view through first four cases, losing out to majority adoption of O'Connor's strict scrutiny analysis in Croson�tc "Croson " \f K �, only to make a come-back and be adopted by majority in Metro�tc "Metro " \f K � Media.



e.	Majority in Metro (minority preferences in acquiring FCC licenses) did not overrule test adopted by Court in Croson (minority preferences in contracting).  Instead Metro Court distinguished its holding from the Court's strict scrutiny analysis in Croson.  This weakened applicability of intermediate scrutiny standard adopted in Metro to other uses of affirmative action.  Also, Metro involved a review of Congressional action where the Court gave more deference than to state or local governments.



		3.	"Special Obligation to Scrutinize" Test.



a.	Only advanced by Justice Stevens, never supported by other Justices.



b.	The Court has a special obligation to scrutinize advantages granted on the basis of race, sex, etc.



	c.	More restrictive than the "important governmental objective test" but more liberal than O'Connor's strict scrutiny analysis which limits affirmative action in employment to remedying past discrimination.



4.	"Authority of Government to Act" Intermediate Test.



			a.	Created by Chief Justice Burger, joined by Justices White and Powell, in Fullilove�tc "Fullilove " \f K �.



b.	Two Part Test:



(1)	Are the objectives of the legislation within the power of Congress; and,



(2)	Whether the limited use of racial or ethnic criteria is a constitutionally permissible means for achieving the Congressional objective.  Fullilove�tc "Fullilove " \f K �, 488 U.S. at 473.



c.	Test Not mentioned since Fullilove, the first affirmative action reviewing Congressional scheme.



5.	Justice O'Connor's Strict Scrutiny Analysis.



a.	"[A]ll racial classifications, imposed by whatever federal, state, or local governmental actor, must be analyzed by a reviewing court under strict scrutiny.  In other words, such classifications are constitutional only if they are narrowly tailored measures that further compelling governmental interests."  Adarand�tc "Adarand  " \f K �, 115 S.Ct. at 2113.  Features of test described below.



b.	Most likely to be used by courts reviewing affirmative action selections in employment.  Adopted by plurality in Wygant�tc "Wygant " \f K � (1986) (employment case), and adopted by 5-4 majority in Croson�tc "Croson " \f K � (1989) case (contract set aside).  O'Connor's strict scrutiny test then lost out in Metro�tc "Metro " \f K � (1990) to the intermediate scrutiny test championed by Justice Marshall.  Justice O'Connor's test then adopted by 5-4 majority in her 1995 Adarand opinion.  Metro's intermediate scrutiny test was specifically overruled.  Adarand�tc "Adarand  " \f K �, 115 S.Ct. at 2113.



c.	Apples to programs established by Congress as well as those undertaken by government agencies on their own accord.  Adarand�tc "Adarand  " \f K �, 115 S.Ct. at 2113 ("all racial classifications").



		6.	Justices Scalia's & Thomas's Strict Scrutiny Analysis.



			a.	Prohibits affirmative action except as remedy to judicial finding of discrimination.



b.	"[G]overnment-sponsored racial discrimination based on benign prejudice is just a noxious as discrimination inspired by malicious prejudice.  In each instance, it is racial discrimination, plain and simple."  Adarand�tc "Adarand  " \f K �, at 2119 (Thomas, J.).



c.	This version of strict scrutiny has been gibed as strict in theory but fatal in fact.





	I.	Components of O'Connor's Strict Scrutiny Analysis For Affirmative Action Plans Providing For Affirmative Action Selections, e.g., Hiring�xe "Affirmative Action:Selections (Hire, Promotion)"� , Promotion�tc "I.Components of O'Connor's Strict Scrutiny Analysis For Affirmative Action Plans Providing For Affirmative Action Selections, e.g., Hiring, Promotion " \l 2�.



		1.	What is the Compelling Governmental Interest.



		2.	Is the Affirmative Action Plan Narrowly Tailored.



		3.	Does It Unnecessarily Trammel�xe "Affirmative Action:Unnecessary trammeling"�  Rights of Employees Not Favored by the Plan.



4.	Does the Agency Have the Legal Competence to Construct Affirmative Action Plan.



			a.	Statutory Authority To Construct Affirmative Action Plan.



			b.	Inherent Authority of Agencies to Construct Affirmative Action Plan.





	J.	O'Connor's Strict Scrutiny:  What is the Compelling Government Interest�tc "J.O'Connor's Strict Scrutiny\:  What is the Compelling Government Interest " \l 2�.



		1.	Basis for Affirmative Action in Employment.



		a.	Remedy for Employment Discrimination by the Federal Agency.�xe "Affirmative Action:Remedial Purpose"�   "[T]he Court has insisted upon some showing of prior discrimination by the governmental unit involved before allowing  limited use of racial classifications in order to remedy such discrimination."  Wygant�tc "Wygant " \f K �, at 274 (Powell Joined by Burger & Rehnquist & O'Connor); Fullilove�tc "Fullilove " \f K �; Croson�tc "Croson " \f K �.



				(1)	Nature and scope of injury that existed, its historical or antecedent causes.  Croson, at 519 (Kennedy).



				(2)	Extent to which the agency contributed to it, intentional acts or passive complicity Croson, at 519 (Kennedy).



	b.	Diversity�xe "Affirmative Action:Diversity"�  for sake of diversity in employment is not allowed.  "If petitioner's purpose is to assure within its student body some specified percentage of a particular group merely because of its race or ethnic origin, such a preferential purpose must be rejected no as insubstantial but as facially invalid.  Preferring members of any one group for no reason other than race or ethnic origin is discrimination for its own sake.  This the Constitution forbids."  Bakke�tc "Bakke " \f K �, at 307 (Powell, J.)



c.	It is unlikely that anything other than a remedial justification will constitute a compelling government interest in government employment under Justice O'Connor's strict scrutiny.  Affirmative action must be "strictly reserved for the remedial setting."  Croson�tc "Croson " \f K �, at 493 (O'Connor, J., plurality opinion); Metro�tc "Metro " \f K �, 497 U.S. at 632 (Kennedy, J. dissenting) (criticizing majority for allowing "the use of racial classifications by Congress untied to any goal of addressing the effects of past race discrimination.").



(1)	Diversity in teachers to provide role model for students held not to be a compelling government interest. Wygant, 476 U.S. at 276; Hazelwood�tc "Hazelwood " \f K � School Dist. v. United States, 433 U.S. 299 (1977).



(2)	In a test case, the Clinton administration is arguing racial diversity among high school teachers constitutes a compelling government interest.  �tc "Piscataway " \f K �U.S. v. Bd. of Educ., Township of Piscataway, 832 F.Supp. 836 (D. N.J. 1993), appeal docketed sub nom., Taxman v. Bd. of Educ., Township of Piscataway, Nos. 94-5090, 94-5112 (3rd Cir.)U.S. v. Bd. of Educ., Township of Piscataway, 832 F.Supp. 836 (D. N.J. 1993), appeal docketed sub nom., �tc "Taxman " \f K �Taxman v. Bd. of Educ., Township of Piscataway, Nos. 94-5090, 94-5112 (3rd Cir.)Taxman v. Bd. of Educ., Township of Piscataway, Nos. 94-5090, 94-5112 (3rd Cir.).

	

			c.	Evidence Needed:  A factual basis is required.  "[T]he employer must have ... a firm basis for believing that remedial action was required."  Johnson�tc "Santa Clara " \f K �, at 649 (O'Connor, J. concurring); Wygant�tc "Wygant " \f K �, at 291 (O'Connor, J. concurring) (employers may "act on the basis of information which gives them a sufficient basis for concluding that remedial action is necessary ... .").  But, employers cannot, "unilaterally insulate themselves from this key constitutional question by conceding that they have discriminated in the past, not that it is in their interest to make such a concession."  Wygant�tc "Wygant " \f K �, at 279 n.5 (Powell, joined by Burger, Rehnquist & O'Connor). "[A] generalized assertion that there has been past discrimination in an entire industry provides no guidance for a legislative body to determine the precise scope of the injury it seeks to remedy.  It 'has no logical stopping point.'"  Croson�tc "Croson " \f K �, 498 (O'Connor writes, Rehnquist, White, Stevens & Kennedy join), citing, Wygant�tc "Wygant " \f K �, at 275 (plurality opinion).





	K.	O'Connor's Strict Scrutiny:  Narrowly Tailored Affirmative Action Plan�tc "K.O'Connor's Strict Scrutiny\:  Narrowly Tailored Affirmative Action Plan " \l 2�.�xe "Affirmative Action:Narrowly Tailored"� 



		1.	Necessity for response adopted & precision for with which it otherwise bore on whatever injury in fact was addressed.  Croson�tc "Croson " \f K �, at 519 (Kennedy).



		2.	Efficacy of alternative remedies.  Fullilove�tc "Fullilove " \f K �, at 510-11 (Powell, concurring).  Particularly non-racial alternatives.  Wygant�tc "Wygant " \f K �, at 280 n.6 (Powell joined by Burger & Rehnquist).



a.	E.g., need to show that past aap's, without affirmative action selections, have not gotten the job done.



(1)	Other efforts, not related to aaps, could also be cited, e.g., UMP program.



(2)	Also, other programs, such as UMP or apprentice, might be too expensive.



		3.	Planned duration of the remedy.  Fullilove�tc "Fullilove " \f K �, at 510-11 (Powell, concurring); Croson�tc "Croson " \f K �, at 519 (Kennedy).



4.	The statistical imbalance - the relationship between the percentage of minority workers to be employed and the percentage of minority group members in the relevant population or work force.  Fullilove�tc "Fullilove " \f K �, at 510-11 (Powell, concurring).



a.	Title VII standards adopted by the Court.



(1)	For entry level positions or positions requiring minimal training, statistical comparisons of the racial composition of an employer's work force to the racial composition of the general private sector work force may be probative of a pattern of discrimination.  



(2)	For positions where skill or education is needed, the appropriate statistical comparison is the employer's work force to the relevant population with the skills or education.  Croson�tc "Croson " \f K �, 501-03 (O'Connor joined by Rehnquist, White, Stevens & Kennedy), citing, Hazelwood�tc "Hazelwood " \f K � School Dist. v. United States, 433 U.S. 299 (1977); Teamsters�tc "Teamsters  " \f K � v. United States, 431 U.S. 324 (1977); Johnson v. Transportation Agency, Santa Clara�tc "Santa Clara " \f K � County, 480 U.S. 616 (1987) (O'Connor, J., concurring in judgment).



 	5.	Must have factual basis for each group favored by the plan.  

"There is absolutely no evidence of past discrimination against Spanish�speaking, Oriental, Indian, Eskimo, or Aleut persons in any aspect of the Richmond construction industry.  ...  The random inclusion of racial groups that, as a practical matter, may never have suffered from discrimination in the construction industry in Richmond suggests that perhaps the city's purpose was not in fact to remedy past discrimination."  Croson�tc "Croson " \f K �, at 506 (O'Connor joined by Rehnquist, White, Stevens & Kennedy).



6.	Whether a more narrowly tailored racial classification system is available.  Wygant�tc "Wygant " \f K �, at 280 n.6 (Powell joined by Burger & Rehnquist).



		a.	Met by complying with Title VII requirements described in Johnson v. Santa Clara�tc "Santa Clara " \f K � County.  See page .





L.	O'Connor's Strict Scrutiny:  Affirmative Action Preference Must Not Unnecessarily Trammel�xe "Affirmative Action:Unnecessary trammeling"�  On the Rights of Employees Not Favored by the Plan�tc "L.O'Connor's Strict Scrutiny\:  Affirmative Action Preference Must Not Unnecessarily Trammel On the Rights of Employees Not Favored by the Plan " \l 2�.  Fullilove�tc "Fullilove " \f K �, at 514 (Powell, concurring).  "[I]nnocent persons may be called upon to bear some of the burden of the remedy.  When effectuating a limited and properly tailored remedy to cure the effects of prior discrimination, such a sharing of the burden by innocent parties is not impermissible."  Wygant�tc "Wygant " \f K �, at 281 (Part IV, Powell joined by Burger & Rehnquist), citing, Fullilove, Franks�tc "Franks " \f K � v. Bowman.



1.	"A race�conscious remedy should not be approved without consideration of an additional crucial factor��the effect of the set�aside upon innocent third parties."  Fullilove, at 514 (Powell, concurring). 



		2.	Availability of waiver provisions if the hiring plan could not be met.  Fullilove, at 510-11 (Powell, concurring); Bakke�tc "Bakke " \f K �, at 317 (Powell); Fullilove, at 468.



			a.	Basis of need for flexibility:  "It is completely unrealistic to assume that individuals of one race will gravitate with mathematical exactitude to each employer or union absent unlawful discrimination."  Croson�tc "Croson " \f K �, at 507-08 (O'Connor, joined by Rehnquist, White, Stevens & Kennedy).  



		b.	Met by complying with Title VII requirements described in Johnson v. Santa Clara�tc "Santa Clara " \f K � County.  See page .



		3.	Trammelling �xe "Affirmative Action:Unnecessary trammeling"� as applied to different personnel actions.



			a.	Hiring�xe "Affirmative Action:Selections (Hire, Promotion)"� .  "In cases involving valid hiring goals, the burden to be borne by innocent individuals is diffused to a considerable extent among society generally."  Wygant�tc "Wygant " \f K �, at 282 (Powell joined by Burger & Rehnquist).   



	b.	Promotions.  No cases, but since selection for promotion is similar to selection for hiring, the burden should be sufficiently diffuse.



			c.	RIFs�xe "Affirmative Action:RIFs"� . Riffing white teachers to save minority teachers with less seniority was "not sufficiently narrowly tailored.  Other, less intrusive means of accomplishing simpler purposes - such as the adoption of hiring goals - are available."  Wygant�tc "Wygant " \f K �, at 283-84 (Powell joined by Burger & Rehnquist).





M.	Strict Scrutiny:  Legal Competence to Act�tc "M.Strict Scrutiny\:  Legal Competence to Act " \l 2�.  



1.	In Bakke�tc "Bakke " \f K � and Croson�tc "Croson " \f K � some of the Justices indicated a government agency must have statutory authority to engage in affirmative action while in Wygant and Croson, again, it was noted that any public employer has the inherent authority to remedy prior discrimination.



		2.	Statutory Authority:



			a.	The Need for Statutory Authority.



"[I]solated segments of our vast governmental structures are not competent to make those decisions, at least in the absence of legislative mandates and legislatively determined criteria.  Before relying upon these sorts of findings in establishing a racial classification, a governmental body must have the authority and capability to establish, in the record, that the classification is responsive to identified discrimination."  Bakke�tc "Bakke " \f K �, at 309-10 (Powell joined by White).



"It would seem equally clear, however, that a state or local subdivision (if delegated the authority from the State) has the authority to eradicate the effects of private discrimination within its own legislative jurisdiction."  Croson�tc "Croson " \f K �, 491-92 (O'Connor joined by Rehnquist & White).



			b.	The Court Generally Gives Deference to Congress.



				"It is of overriding significance in these cases that the FCC's minority ownership programs have been specifically approved �� indeed, mandated �� by Congress.  Chief Justice Burger, writing for himself and two other Justices, observed that when a program employing a benign racial classification is adopted by an administrative agency at the explicit direction of Congress, we are "bound to approach our task with appropriate deference to the Congress, a co�equal branch charged by the Constitution with the power to 'provide for the ... general Welfare of the United States' and 'to enforce, by appropriate legislation,' the equal protection guarantees of the Fourteenth Amendment."  Fullilove�tc "Fullilove " \f K � v. Klutznick, 448 U.S. 448 (1980); see also, Metro�tc "Metro " \f K �, at 462 (Brennan, joined by White, Marshall, Blackmun, and Stevens), citing, Fullilove, at 472; but see, Metro (O'Connor J., dissent).



�xe "Affirmative Action:Statutes Allowing Affirmative Action"� 			c.	Unfortunately, while federal statutes require federal agencies to develop affirmative action plans there is no support for affirmative action selections in statute or implementing regulations or for a federal agency to design its own statistical study to determine manifest imbalance.  Indeed, the statutory and regulatory scheme could suggest that federal agencies lack authority to make affirmative action selections.



				(1)	Title VII.  EEOC responsible for annual review and approval of a agency equal employment opportunity plan.  42 U.S.C. § 2000e-16(b).



				(2)	Implementing EEOC Regulations.  EEOC directive does not state that affirmative action selections, e.g., hiring or promotions, may be made.  Management Directive (MD) 714 (October 8, 1987). 



	(3)	Civil Service Reform Act.  Gives OPM the responsibility for implementing a minority recruitment program to be executed by the agencies.  5 U.S.C. § 7201(a).  OPM the responsibility for defining grade/series combination used to determine under-representation.  5 U.S.C. § 7201(a)(2)(C).  Statutory basis for FEORP, which includes external and internal recruitment.  5 C.F.R. §§ 720.101, 720.202(e).  With respect to affirmative action selections, e.g., hiring or promotions, FEORP refers the reader back to the EEOC regulations.  5 C.F.R. § 720.206.  



		3.	Inherent Authority of Agencies To Remedy Previous Discrimination.



			a.	Limits on Governmental Units.  "It would seem equally clear, however, that a state or local subdivision (if delegated the authority from the State) has the authority to eradicate the effects of private discrimination within its own legislative jurisdiction."  Croson�tc "Croson " \f K �, 491-92 (O'Connor joined by Rehnquist & White).



b.	Authority to Act.  However, the Court fully recognized the school district's, or any public employer's, authority to act where "it has convincing evidence that remedial action is warranted,  That is, it must have sufficient evidence to justify the conclusion that there has been prior discrimination."  Wygant�tc "Wygant " \f K �, at 267 (Powell, joined by Burger, Rehnquist & O'Connor); Croson�tc "Croson " \f K �, at 509 (O'Connor writes, Rehnquist, White & Kennedy join).





	N.	Title VII Requirements For Affirmative Action Selections�xe "Affirmative Action:Selections (Hire, Promotion)"� �tc "N.Title VII Requirements For Affirmative Action Selections " \l 2�.



		1.	Rights of "Majority" Employees.  Johnson v. Santa Clara�tc "Santa Clara " \f K � County.



a.	Plan must not unnecessarily trammel�xe "Affirmative Action:Unnecessary trammeling"�  the rights of "majority" employees.



			(1)	"Majority" means employees not favored in a plan's employment category.



				(2)	Affirmative action allowed only where work force is traditionally segregated.



			b.	Plan must not preclude consideration or selection of majority employees.



		2.	Long Term Goals�xe "Affirmative Action:Goals"�  Allowed.  Johnson v. Santa Clara�tc "Santa Clara " \f K � County.



			a.	E.g., percent of women in blue collar work force to match percent of women in civilian labor market



			b.	Long term goal must not determine short term goals.



3.	Short Term Goals.  Johnson�tc "Santa Clara " \f K � v. Santa Clara County.



			a.	Establish Under-Representation:  Compare work force to relevant labor pool.



			(1)	High skill positions to equivalent in civilian labor force.



				(2)	Low skill positions (or easily trained) to general labor force statistics.



			(3)	Appropriate geographic comparison.



			b.	Determine expected number of vacancies during life of plan.



			c.	Make a good faith estimate on number of minorities that can be selected. 

		4.	Selections.



			a.	Affirmative action selections allowed where a Manifest Imbalance or Conspicuous Absence exists in a traditionally segregated portion of the work force.



			(1)	E.g., no affirmative action selections for women in nursing positions.



			b.	Minority status is only a "plus."  Selecting official must be able to select other candidates.





O.	Failure to Use Affirmative Action as a Title VII Violation�tc "O.Failure to Use Affirmative Action as a Title VII Violation " \l 2�.�xe "Affirmative Action:Failure to use"� 

This section revised and rewritten.  check toa

1.	No cause of action exists under Title VII for an agency's failure to have or use an affirmative action plan.  Mad�tc "Maddox  " \f K �dox v. Claytor, 764 F.2d 1539 (11th Cir. 1985); Li�tc "Liao " \f K �ao v. Tennessee Valley Auth., 867 F.2d 1366, 1368-69 (11th Cir. 1989); �tc "Page v. Bolger " \f K �Page v. Bolger, 645 F.2d 227 (4th Cir.) (en banc), cert. denied, 454 U.S. 892 (1981)Page v. Bolger, 645 F.2d 227, 233-34 (4th Cir.) (en banc), cert. denied, 454 U.S. 892 (1981).  



a.	The EEOC has also held that an employee who alleges he was discriminated against when the agency failed to follow its own affirmative action plan has not stated a claim under Title VII.  �tc "Piper 2660 " \f K �Piper v. Brady, Secretary of the Treasury, 01892660, IHS 2320-D14 (EEOC/ORA 1989)Piper v. Brady, Secretary of the Treasury, 01892660, IHS 2320-D14 (EEOC/ORA 1989), citing, Liao, �tc "Mahoharan " \f K �Mahoharan v. Columbia College, 46 F.E.P. 429 (2d Cir. 1986)Mahoharan v. Columbia College, 46 F.E.P. 429 (2d Cir. 1986); �tc "Harris 2656 " \f K �Harris v. Garrett, Secretary of the Navy, 01892656, IHS 2354-E13 (EEOC/ORA 1989)Harris v. Garrett, Secretary of the Navy, 01892656, IHS 2354-E13 (EEOC/ORA 1989)  ("there is no Title VII cause of action for an agency's failure to implement or utilize an affirmative action plan"), citing, �tc "Ferguson v. VA " \f K �Ferguson v. Veterans Admin., 723 F.2d 871 (11th Cir. 1984)Ferguson v. Veterans Admin., 723 F.2d 871, 872 (11th Cir. 1984).



b.	A statutory analysis comes to the same result.   Title VII § 717(c), only allows lawsuits for violations of § 717(a) while the affirmative action requirements are in § 717(b).  42 U.S.C. 2000e-16.



2.	"Title VII ... does not demand that an employer  give preferential treatment to minorities or women.  42 U.S.C. § 2000e�2(j).  See Steelworkers v. Weber�tc "Weber " \f K �, 443 U.S. 193, 205�206 (1979).  The statute was not intended to "diminish  traditional management prerogatives."  Id., at 207.  It  does not require the employer to restructure his employment practices  to maximize the number of minorities and women hired."  Texas Dept. of Community Affairs v. Burdine�tc "Burdine " \f K �, 450 U.S. 248, 259 (1981), citing, Furnco�tc "Furnco " \f K � Construction  Corp. v. Waters, 438 U.S. 567, 577�78 (1978).



a.	The failure to use affirmative action is evidence of discriminatory intent would seem to be inconsistent with Title VII,  42 U.S.C. 2000e-2(j).  �tc "Cavallari " \f K �Cavallari v. Stetson, 555 F.Supp. 561 (D. Mass. 1982)Cavallari v. Stetson, 555 F.Supp. 561 (D. Mass. 1982).  That section provides:



 "Nothing contained in [Title VII] shall be interpreted to require any employer ... to grant preferential treatment to any individual or to any group because of the race, color, religion, sex, or national origin of such individual or group on account of an imbalance which may exist with respect to the total number of percentage of persons of any race, color, sex, or national origin employed by any employer ... in comparison with the total number or percentage of persons of such race, color, religion, sex, or national origin in any community, State, section, or other area, or in the available work force in any community, State, section, or other area.  42 U.S.C. 2000e-2(j)."



3.	Nevertheless, some courts allow the failure to consider affirmative action as evidence of discriminatory intent.  �tc "Eccleston " \f K �Eccleston v. Secretary of Navy, 700 F.Supp. 67, 48 F.E.P. 560 (D.D.C. 1988)Eccleston v. Secretary of Navy, 700 F.Supp. 67, 48 F.E.P. 560 (D.D.C. 1988).





P.	Existence of a Plan Does Not Evidence Discrimination�tc "P.Existence of a Plan Does Not Evidence Discrimination " \l 2�.  "The acknowledgement that women are underrepresented in middle and upper management levels cannot be translated into a confession that qualified women have been denied the opportunities to advance accorded men."  �tc "Valentino v. U.S. Postal Service " \f K �Valentino v. U.S. Postal Service, 674 F.2d 56 (D.C. Cir. 1982)Valentino v. U.S. Postal Service, 674 F.2d 56, 72 n.29 (D.C. Cir. 1982). 





�

	Q.	Diversity�xe "Affirmative Action:Diversity"� �tc "Q.Diversity " \l 2�.  The latest evolution in employment law; started with equal 

�employment opportunity, then affirmative action, and now "diversity."  Diversity is a somewhat ill defined theory which may or may not survive judicial scrutiny.



1.	Diversity originated from a study commissioned by the Department of Labor, B. Johnston, Workforce 2000, Work and Workers for the 21st Century,  (Hudson Inst., 1987), and its companion study commissioned by OPM, B. Johnston, Civil Service 2000, (Hudson Inst., 1988), which predicted that the future workforce would contain substantially more women and minorities.  The concept of diversity was grew outside legal arena like kudzu.  Diversity was transformed from being a result of demographic changes to a goal to be pursued, e.g., “We want a diverse workforce to better compete in the world economy."  



2.	From a sociological perspective diversity had a major advantage over affirmative action.  Diversity avoids the stereotype that employees selected under affirmative action are not as qualified or as capable as other candidates; instead, women or minority employees were valued for the different ranges of experience and perceptions they bring to the workforce.  It is also attractive as a justification for affirmative action where it is difficult or impossible to establish a remedial purpose or manifest imbalance.



3.	Just what characteristics, immutable or otherwise, fall under diversity's umbrella are unclear.  While its proponents argue that diversity should not be held to the same legal strictures as affirmative action, it is unclear to what extent diversity goes beyond the groups accorded affirmative action.  For example, should diversity in age, religions, sexual lifestyle be considered?  Neither is it clear whether diversity means the populations of all organizations should have cookie-cutter sameness.  For instance, should student bodies at all universities have the same proportion women and minorities etc, or does diversity include some institutions that are all male or all female or historically Black?  Nor is it clear whether diversity is satisfied if the organization as a whole is diverse or if each sub-unit must also be diverse.



R.	Diversity & Employment Law�tc "R.Diversity & Employment Law " \l 2�.  Two issues have developed.  To what extent can managers consider an individual's diversity when making the ordinary employment decisions, e.g., hiring, promotions, transfers, training, or RIFs.  This has been overshadowed by the second issue, the concept diversity as a means for escaping the increasing strictures being placed on affirmative action by the Supreme Court.  That is, to what extent can an "affirmative action" decision be justified on the basis of diversity when the decision lacks a remedial purpose or is not narrowly tailored.



1.	A major problem with either issue is that diversity is not defined or supported by any federal employment statutes.  Indeed, consideration of "diversity factors" such as race, color, religion, national origin and sex are prohibited by Title VII.



2.	Diversity has been approved in non-employment areas.  Bakke�tc "Bakke " \f K � (university student body); Metro�tc "Metro " \f K � (FCC licenses).



a.	Increasing racial and ethnic diversity of a student body at a university constitutes a compelling interest because it enriches the academic experience on campus.  University allowed to consider applicant's race as a "plus" under the "Harvard Plan," but university may not select applicants according to a quota.  Bakke�tc "Bakke " \f K �, at 317 (Powell, J., concurring).



b.	FCC licensing provision giving advantage to minority bidders allowed to achieve diversity in broadcasting.  Metro�tc "Metro " \f K � Broadcasting.  However, the intermediate test used in Metro overruled by 5-4 majority in Adarand�tc "Adarand  " \f K �.



3.	There is difficulty in expanding Diversity beyond University student body composition allowed in Bakke.



a.	"Societal discrimination, without more, is too amorphous a basis for imposing a racially classified remedy."  Wygant�tc "Wygant " \f K � v. Jackson Bd. of Ed., 476 U.S. 267, 276 (1986).



b.	"If petitioner's purpose is to assure within its student body some specified percentage of a particular group merely because of its race or ethnic origin, such a preferential purpose must be rejected not as insubstantial as facially invalid.  Preferring members of any one group for no reason other than race or ethnic origin is discrimination for its own sake.  This the Constitution forbids."  California v. Bakke�tc "Bakke " \f K �, 438 U.S. 265, 307 ((1978) (Powell, J., concurring).  



c.	Teacher role model theory is insufficient.  "[P]roviding minority role models for its minority students, as an attempt to alleviate the effects of societal discrimination" was not a compelling interest to justify racial classifications in a RIF.  Wygant v. Jackson Bd. of Ed., 476 U.S. 267, 276 (1986); Hazelwood�tc "Hazelwood " \f K � School District v. U.S., 433 U.S. 299 (1977).



4.	The Clinton administration is in favor of expanding consideration of race, national origin, sex etc., beyond remedial affirmative action.  Its position is laid out in a Memorandum from Assistant General Counsel Walter Dellinger, Office of Legal Counsel (June 28, 1995), and in its support of the Piscataway School Board's consideration of diversity in a RIF.  Brief for United States as Amicus Curiae (Deval L. Patrick, Assistant Attorney General), U.S. v. Bd. of Educ.,�tc "Piscataway " \f K � Township of Piscataway, 832 F.Supp. 836 (D. N.J. 1993), appeal docketed sub nom., Taxman �tc "Taxman " \f K �v. Bd. of Educ., Township of Piscataway, Nos. 94-5090, 94-5112 (3rd Cir.). 



a.	While the Administration urged the Court in Adarand�tc "Adarand  " \f K � to adopt the Metro�tc "Metro " \f K � Intermediate Scrutiny test for "benign" federal racial classifications, after Adarand the Administration recognizes that any non-remedial, i.e., diversity, program with classifications based on race, sex or national origin, will have to withstand review under Justice O'Connor's strict scrutiny analysis.



b.	Acknowledges that diversity for diversity's sake will not withstand scrutiny; "the government must seek some further objective beyond diversity itself."  Memo, at 2, 16.



c.	Acknowledges that in the wake of Croson�tc "Croson " \f K � and Adarand�tc "Adarand  " \f K �, there are substantial questions as to whether and in what settings nonremedial objectives can constitute a compelling interest.



d.	Administration principally relies on Justice Stevens' opinions for the proposition that justifications for diversity can meet the compelling interest standard.  Memo, at 17; Brief, at 17-18.  (It should be noted that no other Justice has other joined with Justice Stevens' opinions.)

e.	Administration assumes that some sort of factual predicate will be needed to show that greater diversity will achieve the desired result which constitutes a compelling government interest, e.g., that greater diversity in the police force will improve its performance, or that minority health care providers will be more likely to work in medically underserved communities.  Memo, at 18-19.



f.	Narrowly Tailored.  The Administration is not sure whether or how the factors discussed earlier in the outline sections I to N, will play out where a program is nonremedial.  Memo, at 19.



g.	Whatever deference the Court might accord remedial legislation, the Administration doubts any deference would be extended to non-remedial legislation.  Memo, at 33.  Given that there is no diversity legislation with respect to federal employment, no deference should be expected for agency diversity initiatives.





�APPENDIX - TRAPS FOR THE UNWARY�tc "APPENDIX  TRAPS FOR THE UNWARY"�.�xe "Affirmative Action:Chart, Substantive Summary"� �xe "Age Discrimination:Chart, Substantive Summary"� �xe "Disability discrimination:Chart, Substantive Summary"� �xe "Disparate impact:Chart, Substantive Summary"� 







�

FEDERAL EMPLOYMENT DISCRIMINATION LAW



TRAPS FOR THE UNWARY  I

���������Disparate Impact Analysis

�

Mixed Motive Analysis�

Compensatory

Damages�

Attorney Fees�

Affirmative Action �



Interest��Race & Color�CRA '91�Title VII�Yes

42 U.S.C. 1981a

�Yes�Race only�Yes��Sex�CRA '91�Title VII�Yes 

42 U.S.C. 1981a

�Yes�Yes�Yes��National Origin�CRA '91�Title VII�Yes

42 U.S.C. 1981a

�Yes�Some�Yes��Religion�CRA '91�Title VII�Yes 

42 U.S.C. 1981a

�Yes�No�Yes��Retaliation�None�But for

Hopkins�Yes 

42 U.S.C. 1981a

�Yes�No�Yes��Disability�CRA '91�But for Hopkins ?�Yes

 42 U.S.C. 1981a

�Yes�Yes�Yes��Age�None or Wards�tc "Wards " \f K � Cove�Determinative Factor.  Hazen�None�EAJA?

Back Pay?�No�No statutory authority��





��xe "Disability discrimination:Chart, Procedural Summary"� �xe "Age Discrimination:Chart, Procedural Summary"� 

 EMPLOYMENT DISCRIMINATION LAW -- TRAPS FOR THE UNWARY II



TIME LIMITS FOR FILING ACTION 

�������42 U.S.C. 1981�Title VII�Rehabilitation Act�Age  Discrimination

 in Employment��ADMINISTRATIVE COMPLAINT

������ - Non-Federal                   Employment�Not Applicable�180-300 days with EEOC

300 days with State�Not Applicable. ADA used for non-federal employment�180-300 days with            EEOC

300 days with State

But not required�� - Federal Employment

������    -- Not Mixed�N/A�45 days�45 days�45 days but not required��   -- Mixed������       --- EEOC�N/A�45 days�45 days�45 days but not required��       --- MSPB�N/A�20 days�20 days�20 days but not required��    -- Grievance�N/A�Contract�Contract�Contract, but not required��LAW SUIT IN FEDERAL COURT 

������ - Non-Federal                   Employment�Analogous state law, e.g., 2-3 yrs�90 days�Not Applicable. ADA used for non-federal employment�2 yrs

3 yrs if violation willful�� - Federal

������   -- Not Mixed�N/A�90 days�90 days�- ? if no admin complaint

-   90 days after admin           process��   -- Mixed�N/A�30 days�30 days�- ? if no admin process

-   30 days after admin           process��   -- Grievance�N/A�90 days, 30 if mixed�Not mixed - 90 day

Mixed - 30 days�Not mixed - 90 days

Mixed - 30 days��
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