EEO SUBSTANTIVE LAW-  REPRISAL/MIXED MOTIVE

A.
Statutory & Regulatory Protectiontc "A.Statutory & Regulatory Protection " \l 2.  Title VII and EEOC regulations prohibit discriminating against an individual because they have participatedxe "Reprisal:Participated"  in an EEO proceeding or because they otherwise opposed a discriminatory practice.

1.
Statutory Basis - Section 704(a) of the Civil Rights Act, 42 U.S.C. 2000e-3. It is illegal to discriminate:

a.
"because [an individual] has opposed any practice made an unlawful employment practice by (Title VII)," (this is the opposition clause), or

b.
"because [an individual]  has made a charge, testified assisted, or participated in any matter in an investigation, proceeding, or hearing under this title," (this is the participation clause).

2.
EEOC Regulations contain both "opposition" and "participation" clauses.  29 C.F.R. 1614.101(b) (previously 1613.261). 

3.
EEOC regulations include protection not only for Title VII "opposition" and "participation" but for ADEA and Disability discrimination "opposition" and "participation" as well.

4.
Note:  Technically federal agencies are not subject to 42 U.S.C. 2000e-3 in Title VII.  Rather, agencies are subject to 2000e-16, which does not contain opposition  or participation clauses.  This gap in statutory protection is covered by the EEOC regulations.  29 C.F.R. 1614.101(b).  In practical terms there is no difference in the coverage or legal analysis used.

B.
 Participation Clausetc "B. Participation Clause " \l 2.xe "Reprisal:Participation" 
1.  Protects any participation in the EEO process, in any capacity, i.e.   complainant, plaintiff, representative or witness.  No good faith belief in merits of claim required. 

a.
Service as an EEO counselor constitutes participation in the EEO process and serves as a basis for retaliation claim.  tc "Alston v. Kelso " \f KAlston v. Kelso, Acting Secretary of the Navy, 01931324 (EEOC//OFO 1993)Alston v. Kelso, Acting Secretary of the Navy, 01931324, at 3 (EEOC//OFO 1993).

2.
Protection not lost if employee is wrong on merits of charge.  tc "Novotny " \f KNovotny v. Great American S&L, 539 F.Supp. 437 (W.D. Pa. 1982)Novotny v. Great American S&L, 539 F.Supp. 437 (W.D. Pa 1982).  Courts are divided on whether the allegations made in the complaint are absolutely privileged or not.

a.
Absolute Privilege.  Title VII protection for participation in the EEO process may shield complainant from any disciplinary action for false statements according to the EEOC and the following courts.  tc "Pettway " \f KPettway v. American Cast Iron Pipe Co., 411 F.2d 998, 1 F.E.P. 752 (5th Cir. 1969)Pettway v. American Cast Iron Pipe Co., 411 F.2d 998, 1007, 1 F.E.P. 752 (5th Cir. 1969); tc "Virginia Carolina Veneer " \f KEEOC v. Virginia Carolina Veneer Corp., 495 F.Supp. 775, 27 F.E.P. 340 (W.D. Va. 1980), appeal dismissed, 652 F.2d 380, 30 F.E.P. 1049 (4th Cir. 1981)EEOC v. Virginia Carolina Veneer Corp., 495 F.Supp. 775, 778, 27 F.E.P. 340 (W.D. Va. 1980), appeal dismissed, 652 F.2d 380, 30 F.E.P. 1049 (4th Cir. 1981); tc "Blizzard v. Newport News " \f KBlizzard v. Newport News Housing Auth., 43 F.E.P. 1550 (E.D. Va. 1984)Blizzard v. Newport News Housing Auth., 43 F.E.P. 1550, 1554 (E.D. Va. 1984).

b.
No Absolute Privilege.  Other federal courts and the MSPB have found there is no absolute privilege to lie in the EEO process.  The EEOC has not issued a definitive ruling and indications point in both directions.

(1)
Federal Courts.  EEO complainant's representative made false and malicious statements alleging perjury and falsification of documents by agency personnel in letter to activity commander.  Court found that the statements were made in the course of participating in the EEO process but removal of complainant's representative did not violate Title VII's participation clause.  tc "Barnes v. Small " \f KBarnes v. Small, 840 F.2d 972 (D.C. Cir. 1988)Barnes v. Small, 840 F.2d 972, 976-77 (D.C. Cir. 1988).

(2)
 MSPB.  "We agree that the [Civil Service] Reform Act does not protect an employee from discipline for making statements in ... [an EEO] proceeding which he knows to be false."  tc "Matter of Munoz " \f KMatter of Munoz, 4 M.S.P.R. 9 (1980)Matter of Munoz, 4 M.S.P.R. 9, 12 (1980) noting, S. Rep. 969, 95th Cong., 2d Sess. 22 (1978), U.S. Code Cong. & Admin. News 1978, p. 2723, 2744 ("An employee should not be protected [under 5 U.S.C. 2302(b)(8) (whistleblowing)], however, for making a disclosure which he knows to be false.  ....  As with whistle blowing reprisals under paragraph (8), the prohibited action [in paragraph (9)] is the reprisal itself; the mere fact that an employee, who is otherwise incompetent or guilty of misconduct, exercises an appeal right, does not automatically protect the employee against appropriate disciplinary action."). The MSPB has upheld the removal of one employee who slandered his supervisor through allegations of sexual misconduct which were false and malicious.  Johnson v. Dept. of Army, 48 M.S.P.R. 54 (1991).
3.
Key issue when participation in the EEO process is followed by adverse action is whether or not the adverse action was taken because of the protected activity or was taken for legitimate nondiscriminatory reasons.

C.   Opposition Clausetc "C. Opposition Clause " \l 2.xe "Reprisal:Oppostion" 
1.  Courts have ruled that the protection against retaliation for opposing discrimination is limited to opposition against discrimination of a type that Title VII (or ADEA or Rehabilitation Act) prohibits.  There being no protection for opposition to other types of prohibited discrimination.  tc "Learned " \f KLearned v. City of Bellevue, 860 F.2d 928, 48 F.E.P. 482 (9th Cir. 1988)Learned v. City of Bellevue, 860 F.2d 928, 48 F.E.P. 482 (9th Cir. 1988).

2.
The courts require the employee to have a reasonable and good faith belief that the practice constituted a violation of Title VII, irrespective of whether the practice did in fact and law constitute a violation of Title VII.  tc "De Anda " \f KDe Anda v. St Joseph Hosp., 671 F.2d 850 (5th Cir. 1982)De Anda v. St Joseph Hosp., 671 F.2d 850 (5th Cir. 1982); tc "Rucker " \f KRucker v. Higher Educ. Aids Bd., 669 F.2d 1179 (7th Cir. 1982)Rucker v. Higher Educ. Aids Bd., 669 F.2d 1179 (7th Cir. 1982); tc "Zellerbach " \f KEEOC v. Crown Zellerbach Corp., 720 F.2d 1008 (9th Cir. 1983)EEOC v. Crown Zellerbach Corp., 720 F.2d 1008 (9th Cir. 1983).

3.
The courts and the EEOC have adopted a balancing test protecting the rights of employees to protest against discrimination versus the employers' interest in maintaining order in the workplace.  tc "Hochstadt " \f KHochstadt v. Worchester Foundation for Experimental Biology, Inc., 425 F.Supp. 318 (D. Mass.), aff'd, 545 F.2d 222 (1st Cir. 1976)Hochstadt v. Worchester Foundation for Experimental Biology, Inc., 425 F.Supp. 318 (D. Mass.), aff'd, 545 F.2d 222 (1st Cir. 1976); tc "Parrish 0240 " \f KParrish v. Secretary of the Army, 05880240, IHS 2025-C13 (EEOC 1988)Parrish v. Secretary of the Army, 05880240, IHS 2025-C13 (EEOC 1988), citing, Hochstadt.  In Parrish, the Commission stated that the opposition must neither be "unlawful ... nor excessively disloyal or hostile or disruptive and damaging to the employer's business."

a.
Removal for false allegation of sexual harassment made to U.S. Marshall's Internal Affairs Office sustained.  tc "Vasconcelos v. Meese " \f KVasconcelos v. Meese, 53 F.E.P. 616 (9th Cir. 1990)Vasconcelos v. Meese, 53 F.E.P. 616 (9th Cir. 1990).  Contradictions in statements made to Internal Affairs Office and in EEO investigations established allegations were lies.  "Accusations made in the context of charges before the Commission are protected by statute; charges made outside of that context are made at the accuser's peril."  Id., at 618. 

b.
Removal for false allegations of sexual harassment to supervisors in chain of command grounds for removal.   Alleging sexual harassment to part-time EEO counselor in joking manner, and not as part of an "official" complaint also grounds for removal.  tc "Johnson v. Army, MSPB " \f KJohnson v. Dept. of Army, 48 M.S.P.R. 54 (1991)Johnson v. Dept. of Army, 48 M.S.P.R. 54, 60-62 (1991).  

4.
Statute protects numerous forms of protest or support for other employees, etc.  However, it does not protect:

a.
Blocking access to the employers plant.  McDonnell Douglas Ctc "McDonnell " \f Korp. v. Green, 411 U.S. 792 (1973).

b.
Intra‑office disruptions.  Hochstadttc "Hochstadt " \f K v. Worchester Foundation for Experimental Biology, Inc., 425 F.Supp. 318 (D. Mass.), aff'd, 545 F.2d 222 (1st Cir. 1976); tc "Rollins " \f KRollins v. Florida Dept of Law Enforcement, 868 F.2d 397, 49 F.E.P. 763 (11th Cir. 1989)Rollins v. Florida Dept of Law Enforcement, 868 F.2d 397, 49 F.E.P. 763 (11th Cir. 1989); tc "Flagship " \f KJones v. Flagship Inc., 793 F.2d 714, 41 F.E.P. 358 (5th Cir. 1986)Jones v. Flagship Inc., 793 F.2d 714, 41 F.E.P. 358 (5th Cir. 1986).

c.   Leaving the work site.  tc "Mobil Oil " \f KGarrett v. Mobil Oil, 531 F.2d 892 (8th Cir 1976), cert. denied, 429 U.S. 848 (1976)Garrett v. Mobil Oil, 531 F.2d 892 (8th Cir 1976), cert. denied, 429 U.S. 848 (1976).

d.
Non‑performance of duties.  tc "Blizzard " \f KBlizzard v. Fielding, 601 F.2d 1217 (1st Cir. 1979)Blizzard v. Fielding, 601 F.2d 1217 (1st Cir. 1979).

e.
Refusal to follow supervisor's orders.  tc "Biglin " \f KBrown v. Biglin, 454 F.Supp 394 (E.D. Pa 1978)Brown v. Biglin, 454 F.Supp 394 (E.D. Pa 1978).  "The sole cause [of her discipline] was Ms. Lyon's consistent inability to follow instructions and directions when the course of action decided upon did not fit into her own agenda."  Lyonstc "Lyons " \f K v. Boorstin, 44 F.E.P. 1006, 1014 (D.D.C. 1986).

f. Repetitious complaints.  tc "Hernandez " \f KHernandez v. Alexander, 607 F.2d 920 (10th Cir. 1979)Hernandez v. Alexander, 607 F.2d 920 (10th Cir. 1979).  Note Hernandez is largely restricted to its facts as the "no faith in the missile range safety officer who files multiple EEO complaints" exception to the non-retaliation rule.

5.   A person’s previous participation in EEO proceedings are in support of   his or her employer, he or she has not engaged in protected activity under the opposition clause. Navarez v. Secretary of Army, 01963415 (1997).

D.  Threatening to File an EEO Complainttc "D.Threatening to File an EEO Complaint " \l 2 - Protected Participation or Protest?xe "Reprisal:Threat to file complaint"   The courts and the EEOC are split.

1.  If an adverse action is taken after an employee threatens to file an EEO complaint, is the complaint properly framed as retaliation for participation in the EEO complaint process or as retaliation for protesting illegal discrimination.

a.  Significance:  If the threat to file is considered participation, then it is protected by Title VII from retaliation, but if the threat to file a complaint is only protest, then the threat to file is protected only if the employee had a good faith belief the charge was valid.

2.
Threatening to File = Protest.  A letter threatening to file an EEO complaint constituted protest, not participation.  However, subsequent language in the decision suggested that some threats might also constitute participation.  tc "EEOC v. Johnson " \f KEEOC v. Johnson, 18 F.E.P. 896 (D. Minn. 1978)EEOC v. Johnson, 18 F.E.P. 896 (D. Minn. 1978).

3.
Threatening to File = Participation.  No distinction between threatening to file a charge and filing a charge, i.e., threat equals participation.  tc "Gifford  " \f KGifford v. Santa Fe Ry, 29 F.E.P. 1345 (9th Cir. 1982)Gifford v. Santa Fe Ry., 29 F.E.P. 1345, 1349 n.2 (9th Cir. 1982).

4.   Splitting the Difference.  A discreet threat, e.g., made by letter, to file an EEO complaint the next day constitutes participation in the EEO process, but a public, hostile or disruptive threat, or threats designed to coerce management constitute protest.  tc "Croushorn  " \f KCroushorn v. Univ. of Tenn., 518 F.Supp 9, 30 F.E.P. 168 (M.D. Tenn. 1980)Croushorn v. Univ. of Tenn., 518 F.Supp 9, 30 F.E.P. 168 (M.D. Tenn. 1980).

5.
Early Termination Cases - No employment action.  Preemptory discharge two weeks prior to scheduled date of termination in retaliation for retaining counsel to protect rights is not an adverse employment action within meaning of ADEA where plaintiff was paid in full with benefits throughout original termination date.  tc "Bank of Boston " \f KConnell v. Bank of Boston, 924 F.2d 1169 (1st Cir. 1991)Connell v. Bank of Boston, 924 F.2d 1169 (1st Cir. 1991); tc "Miller v. Aluminum " \f KMiller v. Aluminum Co. of America, 679 F.Supp. 495 (W.D. Pa.) aff'd mem., 856 F.2d 184 (3rd. Cir. 1988)Miller v. Aluminum Co. of America, 679 F.Supp. 495 (W.D. Pa.) aff'd mem., 856 F.2d 184 (3rd. Cir. 1988).

6.
The EEOC is inconsistent.

a.
ORA found that threatening to call the EEO counselor's office on a complaint matter was protected activity, but did not specify whether the threat constituted protest or participation.  tc "Sellard  " \f KSellard v. Frank, 01882492, IHS 2008-E2 (EEOC/ORA 1988)Sellard v. Frank, 01882492, IHS 2008-E2 (EEOC/ORA 1988).  EEOC Compliance Manual takes no position and states that threat to file EEO complaints may be protected by either the protest or participation clause.  tc "EEOC Compliance Manual " \f DEEOC Compliance ManualEEOC Compliance Manual, § 614.5 (Example 5).

b.
ORA found that threatening to file a complaint did not constitute participation in the EEO complaint process, but might be covered under the protest clause.  tc "Dziuk  " \f KDziuk v. U.S. Postal Service, 01842494, IHS 1463-D3 (EEOC/ORA 1986)Dziuk v. U.S. Postal Service, 01842494, IHS 1463-D3 (EEOC/ORA 1986).  ORA found that the participation clause did not apply because the threat to file was a result of resentment for having to take remedial training and was mere grumbling.

c.
In an plainly erroneous decision, the Commission found that management retaliation for talking to an EEO counselor (protected by the participation clause) was protected by the protest clause.  tc "Hashimoto " \f KHashimoto v. Garrett, Secretary of the Navy, 05900823 (EEOC 1990)Hashimoto v. Garrett, Secretary of the Navy, 05900823 (EEOC 1990).  The Commission cited Giffordtc "Gifford  " \f K v. Santa Fe Ry., supra., which stands for the proposition that merely threatening to file equals participation in the complaint process.

E.
Examples of Adverse Treatment Cognizabletc "E.Examples of Adverse Treatment Cognizable " \l 2 Under § 704(a).

1.  Harassment.



2.  Discipline.

3.  Termination.



4.  Unjustified appraisal.

5.  Promotion denied.


6.  Loss of work assignment.

7.  Statement by supervisor in course of mid-year performance review that "there was more to being a good employee than critical elements" and that he had been "'blindsided' by appellant filing an EEO complaint ...constituted unlawful interference with the EEO process since the behavior was intended to intimidate appellant from filing an EEO    complaint in the future."  tc "Babick 4313 " \f KBabick v. Dalton, Secretary of the Navy, 01944313 (EEOC/OFO 1995)Babick v. Dalton, Secretary of the Navy, 01944313, at 2 (EEOC/OFO 1995), citing, tc "Hicks 0774 " \f KHicks v. U.S. Postal Service, 05930774 (EEOC 1994)Hicks v. U.S. Postal Service, 05930774 (EEOC 1994).

new
a.  However, this protection is not a shield against harsh treatment; it only protects the complainant against harshness disparately distributed.  tc "Jackson v. Killeen " \f KJackson v. City of Killeen, 26 F.E.P. 1515 (5th Cir. 1981)Jackson v. City of Killeen, 26 F.E.P. 1515 (5th Cir. 1981).

F.
Proof Requirementstc "F.Proof Requirements " \l 2.xe "Reprisal:Burden of proof"   tc "Miller v. Williams " \f KMiller v. Williams, 590 F.2d 317 (9th Cir. 1979)Miller v. Williams, 590 F.2d 317 (9th Cir. 1979); tc "Grant v. Bethlehem Steel " \f KGrant v. Bethlehem Steel, 622 F.2d 43 (2nd Cir. 1980)Grant v. Bethlehem Steel, 622 F.2d 43 (2nd Cir. 1980); tc "McKenna " \f KMcKenna v. Weinberger, 729 F.2d 783 (D.C. Cir. 1984)McKenna v. Weinberger, 729 F.2d 783 (D.C. Cir. 1984); tc "Canino  " \f KCanino v. EEOC, 707 F.2d 468 (11th Cir. 1983)Canino v. EEOC, 707 F.2d 468 (11th Cir. 1983); tc "Smith v. Georgia " \f KSmith v. Georgia, 684 F.2d 729 (11th Cir. 1982)Smith v. Georgia, 684 F.2d 729 (11th Cir. 1982).

1.  xe "Disparate Treatment:Direct evidence analysis" Direct Evidence of Retaliatory Intent.  If plaintiff can show direct evidence of discriminatory retaliation, then use analysis in tc "Lands  " \f KLands v. Miss. Research and Development Cntr., 652 F.2d 488 (5th Cir. l98l)Lands v. Miss. Research and Development Cntr., 652 F.2d 488 (5th Cir. 1981).

2.
xe "Disparate treatment:McDonnell Douglas analysis" Proof Where Direct Evidence is Lacking.  Use modified McDonnelltc "McDonnell " \f K Douglas paradigmxe "Disparate Treatment:Reprisal" .  Elements of a prima facie case of reprisal:

       (1)  Complainant engaged in prior protected EEO activity;

       (2)
Responsible management officials knew of the activity; 

       (3)
Complainant subjected to an adverse employment action;    (4) There was a causal connection between the adverse action and the protected activity.  This will be assumed if the adverse action follows shortly after the protected activity.  tc "Haynes v. Garrett " \f KHaynes v. Garrett, Secretary of the Navy, 0101377 (EEOC/OFO 1992)Haynes v. Garrett, Secretary of the Navy, 0101377, at 4 (EEOC/OFO 1992), citing Wrenntc "Wrenn " \f K v. Gould, 808 F.2d 493, 500 (6th Cir. 1987); McKennatc "McKenna " \f K v. Weinberger, 729 F.2d 783, 790 (D.C. Cir. 1984); McMillan v. Dept of Army, 84 M.S.P.R. 476 (1999).

a.
The "'awareness' or 'knowledge' element of a prima facie case ... can only be satisfied if appellant shows by a preponderance of the evidence, that the agency's managerial officials specifically responsible for the adverse action at issue had knowledge of appellant[s prior EEO activity."  Haynestc "Haynes v. Garrett " \f K v. Garrett, Secretary of the Navy, 0101377, at 4 (EEOC/OFO 1992), citing Gunthertc "Gunther v. County " \f K v. County of Washington, 623 F.2d 1303 (9th Cir. 1970), aff'd, 450 U.S. 161 (1981); tc "Dean " \f KDean v. Civiletti, 29 F.E.P. 881 (D.N.D. 1981), aff'd in part, 670 F.2d 99 (8th Cir. 1982)Dean v. Civiletti, 29 F.E.P. 881 (D.N.D. 1981), aff'd in part, 670 F.2d 99 (8th Cir. 1982); tc "Kellin " \f KKellin v. ACF Md., 517 F.Supp 226, aff'd, 671 F.2d 279 (8th Cir. 1982)Kellin v. ACF Md., 517 F.Supp 226, aff'd, 671 F.2d 279 (8th Cir. 1982); Harristc "Harris v. Dalton " \f K v. Dalton, Secretary of the Navy, 05930920 (EEOC 1994).

b.
Causal connection between (1) and (3).  Often the timing of the adverse treatment is such that a retaliatory motivation can be inferred.  tc "Whatley " \f KWhatley v. MARTA, 632 F.2d 1235 (5th Cir. 1980)Whatley v. MARTA, 632 F.2d 1235 (5th Cir. 1980);  Hochstadttc "Hochstadt " \f K v. Worchester Foundation for Experimental Biology, Inc., 425 F.Supp. 318 (D. Mass.), aff'd, 545 F.2d 222 (1st Cir. 1976); tc "Mahogany " \f KMahogany v. Navy, 05890029, 90 FEOR 3016 (EEOC 1989)Mahogany v. Navy, 05890029, 90 FEOR 3016 (EEOC 1989).  Facts of the particular case will still determine if reprisal is found despite the timing of the adverse treatment.  Where protected activity occurred six years earlier, the EEOC upheld a finding of reprisal mainly due to credibility findings of the administrative judge. Allen v. Secretary of Navy, 01955261 (1997).  In another case, no retaliation was found after four years between the prior protected activity and personnel action.  The EEOC held there could be no justifiable inference of causal connection even if combined with an allegation that the past and present supervisors were friends. Lambert v. Postmaster General, 01956932 (1997).

3.
"Mixed Motivexe "Reprisal:Mixed motive" " cases.xe "Mixed motive:Retaliation"   Two reasons given for the adverse action, one is legitimate and one is retaliation.



a.   Courts now generally apply the "but for" test, first adopted by the Supreme Court in Mt. tc "Mt. Healthy City  " \f KHealthy City School District Bd. of Education v. Doyle, 429 U.S. 274 (1977) (First/Fourteenth Amendment case).

b.  The employee has the burden of proving that retaliation was the deciding factor, i.e., but for the retaliatory motive the action would not have been taken. Ross tc "Ross  " \f Kv. Communications Satellite Corp., 759 F.2d 355 (4th Cir. 1985); Robinstc "Robinson  " \f Kon v.  Monsanto Co., 758 F.2d 331 (8th Cir. 1985); tc "Jack v. Texaco " \f KJack v. Texaco Research Center, 743 F.2d 1129 (5th Cir. 1984)Jack v. Texaco Research Center, 743 F.2d 1129 (5th Cir. 1984).

c.
xe "Civil Rights Act of '91:Remedy" Section 107 of the 1991 Civil Rights Act, 42 U.S.C. 2000e-2(m), which did away with the Price  Waterhousetc "Waterhouse " \f K defense for claims of race, color, national origin, religion and sex discrimination, omits any reference to retaliation claims. 

d.  Presumably, with respect to retaliation claims, the employee still has the burden of proving by a preponderance of the evidence that but for the unlawful motivation the action would not have been taken.  If the agency can prove it would have taken the same action anyway, then there was no Title VII violation.  tc "Reiss " \f KReiss v. Dalton, Secretary of Navy, 845 F.Supp. 742 (S.D. Ca. 1993)Reiss v. Dalton, Secretary of Navy, 845 F.Supp. 742 (S.D. Ca. 1993); but see, tc "Fishel " \f KFishel v. Farley, 1994 WL 10153 (E.D. La. Jan. 7, 1994)Fishel v. Farley, 1994 W.L. 10153 (E.D. La. Jan. 7, 1994) (retaliation case, court stated CRA § 107 overruled Price Waterhousetc "Waterhouse " \f K).  

G.
Individual Complaints Only - No Class Actionstc "G.Individual Complaints Only  No Class Actions " \l 2.  "Reprisal is not included as an appropriate class basis" in EEOC regulations.  tc "Ray v. McLughlin " \f KRay v. McLughlin, 01881043, IHS 2047-G2 (EEOC/ORA 1988)Ray v. McLughlin, 01881043, IHS 2047-G2, at 2 (EEOC/ORA 1988); tc "Guillebeau v. Garrett 0560 " \f KGuillebeau v. Garrett, Secretary of the Navy, 01910560, IHS 2929-E3 (EEOC/OFO 1991)Guillebeau v. Garrett, Secretary of the Navy, 01910560, IHS 2929-E3, at 9 (EEOC/OFO 1991); 29 C.F.R 1614.204(a)(1).

H.    Typical EEO Complaints - Reprisaltc "H.Typical EEO Complaints  Reprisal " \l 2.xe "Disparate treatment:Reprisal" xe "Reprisal" xe "Typical Cases:Reprisal" 
 1.
Predicate.  After the employee files their first complaint, or makes a visit to the EEO office, every complaint after that will typically include an allegation of pretext.  That management may have won the previous EEO complaint is irrelevant to the charge of reprisal.

  2. Prima Facie Case.  In a reprisal complaint, the employee must show that he or she has participated in the EEO complaint process or has opposed an employment practice that allegedly violates Title VII.  In addition to this showing, there must be evidence that the employee was treated adversely by the employer after he or she engaged in the protected activity.  Then the employee must establish a causal connection between the protected activity and adverse employment action.  (In this context "adverse employment action" does not mean a disciplinary action, it could be not getting selected for promotion.)

a.
A connection between the protected activity and the adverse treatment may be inferred due to the close proximity of the two events.  See e.g. Hochstadttc "Hochstadt " \f K v. Worcester Foundation, 425 F.Supp. 318 (D.Mass), aff'd 545 F.2d 222 (1st Cir. 1976) (adverse action taken within a short time after protected activity supported an inference of discriminatory motive).

b.
However, complainant cannot establish a prima facie case if the responsible management official was unaware of complainant's protected activity.  Eadestc "Eades v. O'Keefe " \f K v. O'Keefe, Acting Secretary of the Navy, 01923738, at 4 (EEOC/OFO 1992).

3.   Legitimate Nondiscriminatory Reason.  Ultimately, a critical step in the reprisal action is proving that the management official(s) knew of the protected activity when they took the adverse action.  Sometimes the knowledge of the officials is part of the prima facie case, and some times it is in the agency's legitimate non-discriminatory reasonxe "Defenses:Legitimate nondiscriminatory reason" .  But even if the agency officials were aware of the prior protected activity, it does not mean the employer loses.  The managers have to articulate their legitimate nondiscriminatory reasons as they would in any case.

4.  Pretext.  The analysis then moves to the pretext stage.  As with any case, the agency representative should argue in the alternative.  We did not retaliate, but even if you (the judge) say we did, we would have taken the same action any way.  For example:  yes, the supervisor knew complainant had filed a previous EEO complaint against him; no, the supervisor did not retaliate when he gave her the ten day suspension for AWOL; no, complainant has not shown pretext; but, even if complainant does show the supervisor intended to retaliate; this was complainant's third AWOL and this supervisor always gives a ten day suspension for the third AWOL.

I.   EEOC Compliance Manual-  On 20 May 1998, the EEOC issued a new Compliance Manual.  Section 8 of that manual provides guidance and instructions for investigating and analyzing claims of retaliation under the statutes enforced by the EEOC.  This section is available for review in the Air Force Central Labor Law Office’s online library on the Equal Employment Opportunity Commission Directive and Guidance page.
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