1.

UNIFORMED SERVICES EMPLOYMENT AND REEMPLOYMENT RIGHTS ACT OF 1994

a.
Overview
i.
The Uniformed Services Employment and Reemployment Rights Act of 1994 ("USERRA"), Public Law 103-353, was signed into law by President Clinton on October 13, 1994.  The Act completely overhauls and replaces previous legislation involving reemployment rights for veterans, reservists and members of the National Guard.  

ii.
The new statute affects approximately 200,000 people who enlist for full-time service in the military each year, as well as the nearly 2 million reservists currently available for mobilization.  

iii.
The Act expands employment rights, widens protection from discrimination and retaliation, extends to employers a duty of accommodation to persons with service connected disabilities and increases both enforcement and remedies available under the prior law. 

iv.
Unlike the prior law, the Act specifically guarantees to returning veterans important health and pension benefits.  

v.          Final rules have been issued by these agencies:   Merit Systems Protection Board on October 7, 1999, at 64 FR 54507; OPM on June 11, 1999, at 64 FR 31485;  Federal Retirement Thrift Investment Board on June 9, 1999 (affecting 5 CFR Parts 1620, 1650, 1651, and 1690); and Department of the Treasury, IRS, on February 3, 1999 at 64 FR 5160 (affecting 26 CFR Parts 54 & 602).

b.
Coverage 

i.
Employers.  It is important to note that all employers, regardless of size, are subject to the Act.

ii.
Employees.  The Act applies to members of the U.S. Armed Services, including the Coast Guard, National Guard, and the Commissioned Corps of the Public Health Service.

 c.
Reemployment Rights  

The Act significantly expands veterans' rights to reemployment.  Significant changes include:

i.
In most cases, an employee must be promptly reemployed in the job that person would have had, had the employee remained continuously employed (the so-called "escalator principle").  

(1)
This requirement exists as long as the person is qualified for the job or can become qualified after reasonable efforts by the employer.  

(2)
If the employee can't become qualified for the position he would have had, the employer may place him in his pre-service position, as long as the employee is qualified for the job or could become qualified.  

(3)
If the employee cannot become qualified for the pre-service position, the employer must place the employee in any other position of lesser status and pay that the employee is qualified to perform, with full seniority.  

(4)
If the employee has been gone for 91 days or more, the employer may offer the employee a position of equivalent seniority status and pay, as long as the individual is qualified for it, in lieu of offering the "escalated" job the employee would have had.

ii.
The new legislation specifies when an individual must return to work following the completion of service.  

(1)
A person who has served between 1 and 30 days must report to her employer by the beginning of the first regularly‑scheduled workday that occurs eight hours after the person returns home.  In other words, an employee gets eight hours of time after returning home, at a minimum, before having to report to work.

(2)
An employee who has served for 31 - 180 days must submit an application for reemployment no later than 14 days after completion of his or her service.  

(3)
For service of 181 days or more, the employee must submit an application no later than 90 days after completion of military service.  

(4)
These deadlines can be extended for up to two years for employees who are hospitalized or convalescing because of a service-connected illness or injury.

iii.
The new law requires all employees to provide their employers with advance notice of military service.  The notice may be either written or oral and is not required if military necessity prevents the giving of notice or if it is otherwise impossible or unreasonable for the employee to do so.  See Gummo v. Village of Depew, 75 F.3d 98 (2d Cir. 1996).

iv.
The total time of an employee's protected military absences from a position may not exceed five years.  Eight categories of service are exempt from this five-year limitation, including periods of initial service and required training for Reserve and National Guard members, as well as situations where Reservists or Guardsmen have been mobilized by the President or Congress.

v.
The new law requires an employee's separation from military service to be under honorable conditions in order for the person to be entitled to reemployment rights. 

vi.
Employees are required to provide documentation establishing timeliness of their reemployment application.  If documentation is unavailable, the employer must employ the individual until it becomes available.  

vii.
The effective date for changes relating to reemployment is 60 days after the date of enactment, or December 12, 1994.

d.
Discrimination 

The Act prohibits employment discrimination based on past, present, or future military obligations and extends to most employment-based decisions including hiring, retention, promotion, reemployment, termination and benefits.  Important changes include:

i.
When veteran status is "a" motivating factor (as opposed to the "sole" motivating factor) in an employer's action, then the action may violate the Act.  Gummo v. Village of Depew, 75 F.3d 98 (2d Cir. 1996).

ii.
The new law does not distinguish between the types of military service as did the old law.  Veterans returning from active duty enlistments are given the same protection as Reservists and National Guard members.  The previous statute applied only to members of the Reserve and National Guard.

iii.
Reemployed service members are entitled to seniority and all rights and benefits based on seniority they would have received from the company had they remained continuously employed.  

(1)
Departing service members must be treated as if they were on a leave-of-absence, and while they are gone, they will be allowed to participate in rights and benefits not based on seniority that are available to employees on non-military leaves of absence, whether paid or unpaid.  

(2)
An employee may provide written notice of an intent not to return to work, but this notice of intent only waives his leave-of-absence rights and benefits.  

(3)
An employee cannot waive reemployment rights.  

iv.
Discharge for just cause.

(1)
A reemployed person enjoys protection from discharge without cause for one year if the person's period of military service was for more than six months.  

(2)
This "at-will employment" protection is reduced to six months after the date of reemployment if the person's period of military service was for 31 - 180 days.

v.
The effective date for the changes relating to discrimination is the date of enactment, or October 13, 1994.

e.
Persons with Disabilities

i.
The Act requires reasonable accommodation by an employer for physical or mental limitations incurred in military service, unless the employer can demonstrate undue hardship.  

ii.
Accommodation requirements apply to all employers, regardless of size.  Previously, such accommodation was required of employers with 15 or more employees.

iii.
The Act provides that an individual with service-connected disabilities who is not qualified for employment in the position that he or she would have "escalated" to, but for military service, or in the position that he or she left, must be reemployed promptly in any other position of similar seniority, status and pay for which the person is qualified or would become qualified with an employer's reasonable efforts.  

iv.
If all else fails, reemployment must be in a position that is the nearest approximation consistent with the circumstances of the individual's case.

v.
The changes in the Act relating to disabilities apply to reemployments initiated on or after August 1, 1990, thereby retroactively removing the previous size-of-business restrictions.

f.
Accrued Leave
The Act allows employees, at their election to use accrued leave (e.g., vacation) prior to service.  The Act permits employees to use vacation time to cover LWOP in military status.  The employer cannot force use of vacation and cannot deny it.

g.
Health Benefits

i.
If an employer has a health plan in place, it is required to offer continuous coverage for up to 18 months to persons who are absent due to military service.  This COBRA-like provision assures that the service member does not pay more than the employee's share for the coverage, if the period of military services does not exceed 31 days.  

ii.
If it exceeds 31 days, the employer can charge up to 102% of the premium. 

iii.
When a multi-employer plan is involved, the plan sponsor may allocate the responsibility to pay for the coverage.  If the sponsor does not allocate responsibility, the last employer assumes the liability.  

iv.
All persons covered under a plan, including family members, will not have an exclusion or waiting period upon reemployment.  

v.
The health care coverage provision is effective on the date of enactment (October 13, 1994).

h.
Pension Benefits  
The prior law did not specifically provide for pension plan coverage.  It merely provided that a person shall be "restored without loss of seniority upon returning from military service."  The Supreme Court in Alabama Power v. Davis, 431 U.S. 581 (1977) held that pension benefits are a reward for continued service, and were thereby protected as "prequisites of seniority."

i.
The Act both clarifies and expands pension benefit rights. The Act specifically guarantees to reemployed persons those pension plan benefits that accrued during military service, regardless of whether a plan is a defined benefit plan or a defined contribution plan.  

ii.
Protection is provided under the Act to any plan that falls within the definition of an employee pension benefit plan described in  3(2) of ERISA.  Federal, state and local government plans are also covered.

iii.
Unlike the former law, the Act makes explicit those rights to which reemployed veterans are entitled under their pension plan.  These now include: 

(1)
No break in employment service because of military service

(2)
No forfeiture of benefits already accrued

(3)
No need to requalify for participation in the pension plan because of military service absence, and

(4)
Employers are required to make whatever contributions to returning veterans' pensions that the employer would have made if the employee had not been absent because of military service.  (Reemployed veterans will not receive earnings and forfeitures made during the period of military service except to the extent otherwise provided under the plan.)

iv.
In the case of multi-employer plans, the allocation of liability to fund pension benefits is to be provided by the plan sponsor.  If the sponsor does not allocate this responsibility, the last employer before military service is responsible.  If there is no longer a functional last employer, the plan is liable.

v.
With respect to contributory plans that offer benefits only when an employee makes a contribution, veterans will have up to three times the period of service to make missed contributions (but not to exceed five years).  

(1)
Employers are required to make matching contributions only to the extent that the reemployed veteran makes the required employee contribution to the plan.

(2)
No interest or penalty is charged on either the employee or the employer contribution, and the employee is not credited with interest that would have been earned on such contribution.

vi.
The new law also provides for the calculation of imputed earnings. 

(1)
Such calculation will be used to determine pension benefits in those instances in which it is not "reasonably certain" what the employee's rate of pay during military absence would have been.  

(2)
In this case, the average earnings of the 12‑month period immediately prior to military service will be used.

vii.
The effective date of the provisions of the Act regarding employer pension benefit plans is the date of enactment (October 13, 1994).  However, employers who are not in compliance with the law on October 13, 1994 have two years from the date of enactment to comply.

i.
Enforcement
Under the prior law, actions against employers for non-compliance with the reemployment law were filed with the District Court for the district where the employer has a place of business or exercises authority.  Under the Act, the provisions are substantially the same with these notable exceptions:

i.
The Secretary of Labor may refer cases to the office of the Attorney General to represent the veteran in District Court.

ii.
Attorneys' fees, expenses and expert witness fees may be awarded when private counsel is used.

iii.
If a willful violation is found, an employer may be required to pay an amount equal to the lost compensation as liquidated damages.


j.
Merit Systems Protection Board Case Law

Several cases have been decided recently which establishes USERRA’s application in the federal sector.



i.
USERRA applies to the federal government.




Agencies may not deny initial employment or

reemployment of an individual due to their  military service. Petersen v. Department of the Interior, 71 M.S.P.R. 227 (1996).

ii.
Employees of executive agencies may seek assistance from the Secretary of Labor and upon the Secretary’s approval from the Office of

Special Counsel to allege noncompliance with USERRA.  After exhausting either or both of these administrative remedies, the employee may file a complaint with the Board.  An employee also has 

the option of filing a complaint directly with the Board without first pursuing a complaint directly with either the Secretary of Labor or Office of  Special Counsel. Duncan v. U.S. Postal Service, 73 M.S.P.R. 86 (1997).

iii.
There are no time limits under USERRA for filing an appeal with the Board. Id. 

iv.
Prior military service is not required to be the sole motivator for an employee to recover under USERRA. Id.

v.
The burdens of proof and production under Title VII of the Civil Rights Act of 1964 are used for analyzing discrimination claims based on circumstantial evidence under USERRA. Id.; . Morgan v. U.S. Postal Service, 82 M.S.P.R. 1 (1999).



vi.
Two preference eligible veterans established Board jurisdiction




during their probationary periods.  Each claimed discrimination




in federal employment based on their prior military service.




Jasper v. U.S. Postal Service, 73 M.S.P.R. 367 (1997);

 


Wright v. Dept. of Veterans Affairs, 73 M.S.P.R. 453 (1997).



vii. 
Initially, the Board decided it would not impose a time limit for filing an 




appeal under USERRA where the state itself does not impose a time 




limit for filing a complaint and implementing regulations have not




yet been promulgated. Botello v. Dept. of Justice, 76 M.S.P.R. 117

(1997). Then on 22 Dec 97, the MSPB issued interim rules for claims under the USERRA at 62 Fed. Reg. 66,813 (1997).  The interim rules allowed a minimum of 180 days from the date of the alleged violation to file a complaint directly with the MSPB.  This did not apply to actions prior to the time of the issuance of the interim rules. Melvin v. U.S. Postal Service, 79 M.S.P.R. 372 (1998).  However, in its Final Rule, published October 7, 1999, at 64 FR 54507, the MSPB announced that it could not impose any time limit for the filing of appeals and due to recent congressional action, state limits may also be invalid.  This was noted in Watkins v. U.S. Postal Service, 85 M.S.P.R. 141 (2000).

viii.
An appellant must first exhaust administrative remedies before the 

Secretary of Labor if he has first filed with the Secretary of Labor prior to submitting a claim of discrimination to the Board. Milner v. Dept. of Justice, 77 M.S.P.R. 37 (1997)

ix         The MSPB is very liberal in determining whether it has jurisdiction under USERRA.  The Federal Circuit ruled that an employee, an Army reservist, had articulated sufficient facts to assert a USERRA claim despite not mentioning USERRA in the employee’s appeal to the MSPB. The Federal Circuit noted that the there were only three requirements for MSPB jurisdiction which are: (1) performance of duty in a uniformed service of the United States; (2) an allegation of a loss of a benefit of employment; and (3) an allegation that the benefit was lost due to the perfomance of duty in the uniformed service. Yates v. MSPB, 145 F.3d 1480 (Fed.Cir. 1998); Martir v. Dept. of Navy, 81 M.S.P.R. 421 (1999).

x.
In an acknowledgment order, the administrative judge must inform an appellant of possible jurisdiction under USERRA if the submissions to the Board raise the issue. Gonzalez v. U.S. Postal Service, 77 M.S.P.R. 382 (1998).

xi. The MSPB has held that to state a claim under USERRA, the appellant must at least allege he or she performed service in a uniformed service, he or she was denied initial employment or any benefit of employment, and the denial of the initial employment or any benefit of employment was based on his or her military service. McBride v. U.S. Postal Service, 78 M.S.P.R. 411 (1998).

xii.
The Board recently held in Bodus v. Department of the Air Force, 82 M.S.P.R. 508 (1999)  that it did not have jurisdiction over an employee’s age discrimination claim since the language of the Uniformed Services Employment and Reemployment Rights Act (USERRA) limits the Board’s jurisdiction in pure USERRA cases.  After an administrative judge held the Board did not have jurisdiction in the RIF demotion action where the basis of the appeal was age discrimination and USERRA, the Board remanded the case and afforded the employee the opportunity to clarify whether he was alleging the Air Force discriminated against him on the basis of his prior military service or denied him a right or benefit afforded by 38 U.S.C. Chapter 43 by demoting him.  The Board determined that it did not have jurisdiction over the age discrimination claim.  The Board found that absent another source of Board jurisdiction over the appeal, the Board simply did not have jurisdiction.  The language of USERRA limits the Board’s authority in pure USERRA cases involving personnel actions that were not otherwise appealable to the Board.  The employee like other veterans who believed that had been discriminated against on a basis other than their military service could seek redress from the EEOC.  Finally, the Board concluded it was not authorized to adjudicate claims outside the USERRA complaint or order remedial action on any basis other than a USERRA violation. 

xiii.
Where an employee makes a claim of military service discrimination under the Uniformd Services Employment and Reemployment Rights Act (USERRA), it may be asserted as an affirmative defense under the “not in accordance law” category of affirmative defenses.  If proof of such defense occurs, the agency’s decision will not be sustained. Morgan v. U.S. Postal Service, 82 M.S.P.R. 1 (1999).

xiv. In cases where an appellant raises USERRA as an affirmative defense, the  administrative judge must inform the appellant of his burden of proof and his burden of going forward with the evidence as well as the type of evidence necessary to prove the defense. Morgan v. U.S. Postal Service, 82 M.S.P.R. 1 (1999).

xv.    An employee makes a nonfrivolous allegation when he alleges that his detail          to a set of duties did not constitute restoration to a position of like status and          he was entitled to backpay. Groom v. Dept. of Army, 82 M.S.P.R. 221                   (1999).

xvi.   The Board does not have the authority to adjudicate USERRA claims of discrimination which were not prohibited prior to the passage of USERRA.  However, the Board does have authority to hear and adjudicate claims arising under USERRA’s predecessor statute. Williams v. Dept. of Army, 83 M.S.P.R. 109 (1999).

xvii.  An administrative judge must address any USERRA claim and must put an appellant on notice of what is necessary to establish a nonfrivolous allegation of discrimination under USERRA. Riordan v. U.S. Postal Service, 84 M.S.P.R. 410 (1999).

xviii. When an appellant alleges that he was terminated from his position because of his veteran status, this is sufficient notice to the administrative judge that he had a potential claim under USERRA. Sears v. Dept. of Navy, 86 M.S.P.R. 48 (2000).

A very special thanks for Lt Colonel Lou Michels who provided the vast majority of material for this outline.
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