FAIR LABOR STANDARDS ACT (FLSA)


FEDERAL EMPLOYEES PAY ACT (FEPA)





I.	Statutory and Regulatory Basis of the FLSA and FEPA





	A.	The statutory basis for the Fair Labor Standards Act (FLSA) is set forth at 29 			U.S.C.	Sections 201 et  seq..





	B.	Regulations pertaining to the FLSA are set forth at 5 C.F.R. Part 551





	C.	The statutory basis for the Federal Employees Pay Act (FEPA) is set forth at Title 			5 of the U. S. Code.





	D.	Regulations pertaining to FEPA are set forth in the 5 C.F.R.





	E.	The FLSA is required to be administered as to assure consistency with Title 5.


		Riggs v. U.S., 21 Cl. Ct. 664, 668 (1990).


  


II.	History of the FLSA





	A.	Prior to 1974, federal employees were not covered by the provisions of the


		FLSA.





		1.	Federal employees pay was governed by Title 5 of the United States


			Code alone.





	B.	In 1974, Congress amended the FLSA to include the United States Government


		as an employer, thus providing coverage for federal employees.





		1.	Federal firefighters were still not covered.





	C.	On January 1, 1985, the FLSA became generally applicable to federal firefighters.





III.	Major provisions of the FLSA which impact upon the Air Force.





	A.	Under the FLSA, employees are entitled to overtime computed at time and one-			half, for all hours in excess of 8 hours in a day or 40 in a workweek.


                        5 U.S.C. section 5542(a).





	B	Firefighters are entitled to FLSA overtime for hours in excess of 106 per two 			week pay period. 29 U.S.C. section 207(k).














IV.	Grievance v. Federal Suit





	A	Prior to March 1990, a federal employee who believed


		he had been improperly paid under the FLSA could file suit in the United States


		District Court without any requirement to exhaust administrative remedies.





	B.	In Carter v. Gibbs, 909 F.2d 1452 (Fed. Cir. 1990) cert. denied 111 S.Ct. 46 


		(1990), the Federal Circuit en banc, held that 5 U.S.C. section 7121(a)(1) 


		provided the exclusive remedy for overtime claims under the FLSA


		under the following circumstances:





		1.	 If there was a collective bargaining agreement (CBA), and





		2. 	If the plaintiff is covered by that CBA (member of bargaining unit), and





		3. 	If the CBA contains a negotiated grievance procedure which does not


			exclude pay claims from its coverage.





	C. 	The 1994 Amendment concerning the Office of Special Counsel overturned 


		Carter v. Gibbs, supra.





		1.	The change is set forth at 5 U.S.C. section 7121(a)(1).  The change


			was to negotiated grievance procedures (union contracts) shall be the 


			exclusive administrative procedures for resolving grievances which fall


			within its coverage.





		2.	This amendment effectively reversed Carter v. Gibbs and now more cases


			can be appealed to federal court by bargaining unit members.





	D.	Supervisors, bargaining unit employees, nonbargaining unit employees and former


		employees can now all go into federal court.  Bargaining unit members can go to   			court after going through their CBA's negotiated grievance procedure.


	


V.	What constitutes work for which the employee is entitled to be paid?





	A.	If an activity occurs before or after the employee's scheduled tour of duty, he may 			or may not be entitled to payment .  The issue becomes is the activity being


		performed a principal activity, a preshift activity, or a postshift activity





		1.	A principal activity covers those activities that an employee is employed to 			perform.





		2.	A preshift activity is a preparatory activity that an employee performs  				prior to the commencement of his or her principal activity.





		3.	A post shift activity is a concluding activity that an employee performs at


			the end of his or her principal activity.





	B.	The general rule is payment is only due for an employee's principal activities.





	C.	The exception to the general rule occurs:





		1.	If an agency head has determined that the preshift or postshift activity is 				closely related to the employees principal activities and 





		2. 	Is indispensable to those principal activities  and





		3.	It takes more than 10 minutes per day to perform. (The de minimus rule)





		4.	Recent case discussing principle, preliminary and postliminary  activities


is Treece v. City of Little Rock, Ark. 	923 F.Supp. 1122 (E.D. Ark. 1996) The off-the-clock time spent by canine police officers in


cleaning, fueling, and maintaining police vehicles was not exempt under the Portal to Portal Act since this was an integral and indispensable part of the officers’ principle activity of driving vehicles and transporting dogs.





5.	Off-duty physical fitness training was not compensable under FLSA for         


police officers. Officers did no productive work while training.  Officers could train anywhere. Training did not require officers to acquire or develop any skill unique to their job.  Training did provide officers with training that extended beyond their employment position.


	to officer’s employment. Dade County, Fla. V. Alvarez, 124 F.3d 1380 


	(11th Cir. 1997).


 


	D.	The De Minimus Rule





		1.	Carter v. Panama Canal Company, 463 F.2d 1289 (D.C. Cir. 1972) cert 				denied. 409 U.S. 1012 (1972) (5  minutes to 11 minutes was held to be


			within the de minimus rule).





		2. 	E.I. du Pont de Nemours & Co. v. Harrup, 227 F.2d 133 (4th Cir. 1955)


			(up to 10 minutes was held to be de minimus) Cashier was required to 				report to work to receive and count $200.00 and receive any information


			which outgoing cashier was required to communicate with the oncoming 


			cashier.





3.	McComb v. C.Z. Swanson & Sons, 77 F.Supp. 716(D. Neb. 1948)


(4 minutes before and 5 to 6 miniutes after a shift was held to be de         minimus).





		4.	Lindow v. U.S., 738 F.2d 1057 (9th Cir. 1984) (3 minutes it took 


			employees before the beginning of the shift to open and close the security


			gates to dam project areas was held to be de minimus)





		5.	International Business Investments, Inc. v. U.S., 11 Cl. Ct. 588 (1987)


			(10 minutes or less for security guards to walk from where they obtained


			their weapons to where they performed their duty was held to be 


			de minimus).





	E.	Portal to Portal Act, 29 U.S.C. sections 251-262.  Under this act, employees need 			not be paid for walking, riding, or traveling to and from the actual place of


		performance of principal activities; or for activities which are preliminary or


		postliminary to principal activities.  There are many court cases interpreting


		the Portal to Portal Act.





		1.	Changing clothes. McComb v. C.A. Swanson, 80 F. Supp. 265 (W.D. Ky.


			1948);Mitchell v. Southeastern Carbon Paper Co, 228 F.2d 934 (5th Cir. 				1955);Graham v. U.S., 3 Cl.Ct. 791, affirmed 758 F.2d 663 (1983);Reich


			v. IBP, Inc., 38 F.3d 1123 (10th Cir. 1994).





		2.	Walking to work location. Carter v. Panama Canal Co., supra.





		3.	Obtaining tools, equipment and/or orders. E.I. de Pont de Nemours & Co. 				v. Harrup, supra.; Carter v. Panama Canal Co., supra.





		4.	Indispensable activity. Mitchell v. King Packing Co., 305 U.S. 260 (1956)


			The sharpening of knives was held to be essential and indispensable to 


			the principal activities of a butcher, and the employees must be 					compensated for this time.





		5.	Travel or commuting time not generally compensable. Vega v. Gasper, 				886 F.Supp. 1334 (W.D. Tex. 1995);Reich v. New York City Transit 				Authority, 45 F.3d 646 (2nd Cir. 1995).





VI.	Exemptions





	A.	Exemptions under the FLSA are covered at 29 U.S.C. section 213.  The FLSA


		provides that some employees, because of their duties and responsibilities, are not


		covered by its overtime provisions.  For those employees, court action may be 


		their only recourse.





	B.	Executive, administrative, or professional employees are exempt. 29 U.S.C.


		section 213(a)(1).





		1.	5 C.F.R. section 551.204(a)(1)(1997).  An executive employee means a


			supervisor, foreman, or manager who regularly and customarily


			directs the works of at least three subordinates, and:





			a.	Selects or removes, promotes, or has authority to suggest and


				recommend such actions; and,





			b.	Customarily and regularly exercises discretion and independent


				judgement in planning and organization; work assignment,


				direction, and evaluation, etc.





			c.	Supervisors were not entitled to overtime pay for preshift lineups.


				Michigan Ass'n of Governmental Employees v. Michigan Dept..


				of Corrections, 992 F.2d 82 (6th Cir. 1993).





	C.	GS-7 to GS-9 firefighters must spend 80% or more of their worktime on 				supervisory or closely related work. 5 C.F.R. section 551.204 (1997).





	D.	Employment in a foreign country. 29 U.S.C. section 213(f).





VII.	Computation of hours of work for overtime.





	A.	Hours of paid leave now counts as hours of work. 5 C.F.R. section 551.401(b)


		(1997).





VIII.	Overtime Pay Claims





	A.	Overtime Defined:  "Hours of work officially ordered or approved


		in excess of 8 hours in a day or 40 hours in an administrative workweek."


		This does not apply to professional, technical, scientific or engineering


		employees. 5 U.S.C. section 5542(a).





		1.	An administrative workweek means a period of 7 consecutive calendar


			days designated in advance by the agency head. 5 C.F.R. 						550.103 (1997).





		2.	Officially ordered or approved:





			a.	Overtime "in excess of the regularly scheduled administrative 


				workweek" may only be ordered or approved in writing.


				5 C.F.R. section 550.111(c)(1997).





			b.	One issuing the order must have the authority to do so.


				See, Albright v. United States, 161 Cl. Ct. 356 (1963); 59 Comp. 					Gen. 246 (1980).





			c.	Tacit expectation that the work will be done is not the equivalent 


				of an official order or approval. See, Albright, supra.





			d.	Knowledge on the part of the supervisor that the work is being 					done, may create an "order" or "approval", at least where there


				is some evidence that the plaintiff was instructed to do the work


				or was told that there was no money to pay him, but he had to do 					the work anyway. See, Baylor v. United States, 198 Cl. Ct. 331 


				(1972);Manning v. United States, 10 Cl. Ct. 651 (1986).





			e.	Work not requested, but suffered or permitted is work time.


				5 C.F.R. section 551.401(a)(3)(1997).  An employer that knows


				that an employee is spending extra time working must compensate 					the employee for that time. 29 C.F.R. section 785.12	(1997).





	B.	Overtime v. Annual Premium Pay for Standby Duty: 5 U.S.C. section 5545(c) 			authorizes annual premium pay in lieu of overtime, night and Sunday/holiday 			premiums for those who have "substantial" time in standby.  Nonexempt 


		employees are entitled to pay under FLSA.





		1.	"Substantial" is defined by 5 C.F.R. section 550.143(d)(1997) as 25% of 				the entire tour.





		2.	General Restriction: 5 C.F.R. section 550.142 (1997) allows annual 				premium pay only if that pay would be: 





			a. 	More than the premium pay which would otherwise be payable 					for the hours of actual work customarily required in his position, 


				excluding standby time during which he performs no work; and





			b.	Less than the premium pay which would otherwise be payable for 					the hours of duty required in his position, including standby time


				during which he performs no work.





			c. 	This is an area which requires periodic reviews.


				(Note: These reviews are rarely undertaken.)





		3.	Plaintiffs generally try and prove the actual hours they worked exceeded


			those generally required. 





			a.	Courts have found personal logs to be untrustworthy.	


				Anderson v. Mt. Clemens Pottery Company, 328 U.S. 680 (1946).





			b.	Records prepared solely in anticipation of litigation are 						untrustworthy and may not be admitted into evidence.


				Palmer v. Hoffman, 318 U.S. 102, 113-14 (1943);


				E.F. Hutton & Company, Inc. v.. Panhan, 547 F.Supp. 1286,


				1293-94 (S.D. N.Y. 1982).





IX.	Plaintiff's Right to Attorney Fees under the FLSA





	A.	If a plaintiff claims attorney 's fees under 29 U.S.C. section


		216(b), those fees may be based only on the attorney's work


		on the FLSA claims. If a plaintiff alleges claims under Title 5,


		the fees paid may only be for the FLSA part of the complaint.


		Slugocki v. United States, 816 F.2d 1572, cert. denied, 108 S.Ct.


		486, 484 U.S. 976 (1987).





	B.	Attorney's fees may be available for other claims under the Equal Access


		to Justice Act, but they must be separately pled.





X.	Statutes of Limitations





	A. 	Plaintiffs have tried to style their claims as Title 5 complaints in the past in


		order to take advantage of the six year statute of limitation for Title 5 cases.


		However, federal employees may not use the six year statute of limitataions in 


		FLSA claims that were not settled as of May 23, 1994, Joseph M. Ford B-250051.


		Prior General Accounting Office decisions allowing a six year statute of 				limitations for filing FLSA claims were specificially overturned.  They were:


		57 Comp. Gen. 441 (1978); 67 Comp. Gen. 247 (1988): and, 68 Comp. Gen.


		681 (1989).  Be aware that this six year statute of limitations will still be an issue


		that will have to be addressed in both administrative and court cases.





	B.	29 U.S.C. section 255(a) sets the statute of limitations in FLSA claims at two


		years unless the action is one arising out of a willful violation, in which case,


		the statute of limitations period is three years.





		1.	Plaintiffs must plead and prove willfulness.





		2.	A finding of "good faith" on the part of an employer for determining


			whether liquidated damages are mandated under the FLSA will 


			preclude a finding of "willfulness" for statute of limitation purposes.


			Also, a finding of "willfulness" will preclude a finding of good faith.


			Burgess v. Catawba County, 805 F.Supp. 341 (W.D. N.C. 1992).





		3.	FLSA violations are willful where the employer knew or showed 


			reckless disregard for the matter of whether its conduct was 


			prohibited by the statute. Reich v. Newspapers of New England,


			44 F.3d 1060 (1st Cir. 1995).





		4.	Recent examples of two year statute of limitations being applied are:


			Acton v. U.S, 21 Cl. Ct. 214 (1990);Reich v. Gateway Press, Inc., 13 F.3d 				685 (3rd Cir. 1994);Abbey v. City of Jackson, 883 F.Supp. 181 (E.D.


Mich. 1995).





		5.	Recent examples of three year statute of limitations being applied are:


			Bankston v. State of Illinois, 60 F.3d 1249 (1995);Reich v. Bay, Inc., 


			23 F.3d 110 (5th Cir. 1994);Martin v. Selker, 949 F.2d 1286 (3rd Cir. 				1991).





XI.	Liquidated Damages





	A.	29 U.S.C. section 216 authorizes the court to award liquidated damages


		in an amount equal to the unpaid minimum wages or overtime due the


		plaintiff.





	B.	29 U.S.C. section 260 authorizes the court to award no liquidated damages


		"if the employer shows to the satisfaction of the court that the act or omission


		giving rise to such action was in good faith and that he had reasonable grounds


		for believing that his act or omission was not violation of the Fair Labor 				Standards..."





C.	Recent case discussing liquidated damages in FLSA cases is 


Baker v. GTE North Inc., 927 F.Supp. 1104 (N.D. Ind. 1996).





XII.	Class Action





	A.	Federal Rules of Civil Procedure, Rule 23, allows for representative


		suits where the parties are so numerous and claims are so subject to 


		fluctuation that it isn't possible without great inconvenience, to make them


		all parties. Supreme Tribe of Ben Hur v. Cauble, 255 U.S. 356 (1921).





	B.	Basic Class Action Rules





		1.	Representation: One or more named plaintiffs may represent the class.


	


			a.	Class representative must have standing to raise the claim in 


				controversy.





			b.	Individual claims must be common to the class.


		  


		2.	Commonality: Questions of law and fact are common to the class.





		3.	Typicality: Representatives' claims are typical.





		4.	Numerosity: Joinder is impractical because of the large number of


			plaintiffs.





	C.	Opt-Out





		1.	No opt-out rule exists for FLSA claims.  Opt-out exists only for


			Title 5 claims.





		2.	All potential class members must affirmatively opt-in for FLSA 


			class actions.





XIII.	Arbitration in FLSA cases





	A.	Limit all overtime claims to the FLSA issue.





	B.	Brief arbitrator on statute of limitations (two years for FLSA claims).





	C.	Be specific!  Do not allow the arbitrator to go beyond the FLSA or specific claims


		involved.





	D.	Call the DOD Field Advisory Service and CLLO for advice.





XIV.	Settlement





	A.	Settlement should be considered in each case.





	B.	Settlement will be dependent upon the facts.





	C.	Get a waiver of all pay claims from all named claimants and from the union


		on behalf of all bargaining unit members.





	D.	Settlement Example is at Attachment 1.





XV.	Practical Considerations When an FLSA case arises.





	A.	Always put the burden on employees to provide information to establish


		an overtime claim.





	B.	Do not run an investigation or otherwise try to obtain a report of


		investigation.  This will only produce evidence against the Air Force and


		for the employees.





	C.	Any investigating to be done should be done by a JAG by means of interviewing 			management officials.  This will enable us to protect the information obtained


		as attorney work product or under the attorney/client privilege.





	D.	Mark all memos, recommendations and the like "Attorney Work Product"


		to prevent an inadvertent disclosure.





	E.	Get timeclocks and have employees use them to document the time


		they actually are at work.  CAVEAT: If this is done, supervision will be 


		required to prevent clocking in before work actually begins.





	F.	Make sure Air Force operating instructions (OIs) have no time designations such a			as 15 minutes for shift changeovers. NOTE: Do this now; do not wait for a


		case to begin.





	G.	Put Finance Officer in charge of receiving union evidence of work activity for 			which claims of overtime are being made.





	H.	Make sure neither the union nor individual employees receive copies of


`		internal management documents on this issue, including this outline!





	I.	Make sure that the Finance Officer, Civilian Personnel Officer and SJA 


		representatives coordinate on all such cases to assure a consistent Air Force 			position with which they can all live.


		




























































































                                                   Attachment 1





			SETTLEMENT AGREEMENT





This is a settlement of a disputed claim for overtime pay.  The following


terms and conditions apply to settlement of this claim.





1.	Settlement of this claim does not constitute an admission by either party of the validity of the other party's contentions.





2.	In exchange for the relief granted by the United States Air Force, Podunk Air Force Base, Texas, (hereinafter referred to as "Agency") in paragraph 3 of this agreement, the Complainants and the Union agree not to institute any lawsuit under the Civil rights Act of 1938, 29 U.S.C. section 201 et  seq.; the Civil Service Reform Act of 1978, 5 U.S.C. section 7101 et  seq.; the Backpay Act, 5 U.S.C. section 5596; or under any other state or federal law.  The Complainants and Union release any rights, claims, causes of action or demands of any type they may have that related to or grew out of their claim for backpay and the grievance filed in conjunction with said claim alleging that the claimants were denied overtime pay of 15 minutes per work day from January 1988 to January 1990.  The Complainants hereby withdraw their grievance in this backpay case, and they and their representative waive any rights to attorney fees.





3.	In consideration of the Complainants and the Union agreement to drop all claims set forth in paragraph 3 of this agreement, the Agency agrees that backpay will be granted to the Complainants as provided by the Backpay Act, 5 U.S.C. section 5596 as set forth below.  After appropriate deductions, such backpay will be for the period of January 1988 through January 1990 based on the applicable rate per 10-day pay period as follows:





(list names and amounts)





4.	The Union represents all members of the bargaining unit under this agreement and the agreement covers all employees involved.





5.	The terms of this agreement will not establish any precedent, nor will this agreement be used as a basis by the Complainants or any representative organization to seek or justify similar terms in any subsequent case.





6.	The Complainants, the Union, and the Agency agree that the fact of this agreement will not be publicized in any manner and will be kept confidential, and they agree not to disclose or discuss the fact or discuss this settlement with other agency employees.





7.	This agreement constitutes the complete understanding between the parties.  No other promises or agreements have been made.





8.	This agreement does not constitute an admission by the agency of violating either federal or state law.





9.	This agreement is entered into based on the authority provided by the Fair Labor


Standards Act of 1938, 29 U.S.C. section 201, et seq., the Civil Service Reform Act of 1978, 5 U.S.C. section 7101, et  seq., the Backpay Act, 5 U.S.C. section 5596.  The parties agree that this agreement may be used as evidence in a later proceeding in which either of the parties alleges a breach of this agreement.
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