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I. Background Information

UCFE Program.  UCFE pertains only to civilian employees.  Military members are covered under a separate program, Unemployment Compensation for Ex-military members (UCX).

II.
References

A. Statutory basis: 5 U.S.C. Section 8501 et seq.

B. Regulations: 20 C.F.R. Part 604 and Part 609

C. UCFE Instructions for Federal Agencies (Issued by Department of Labor (DOL))

D. State Unemployment Compensation (UC) Statutes

E. Civilian Personnel Manual (CPM) Subchapter 850 under DoD Directive 1400.25

II. New Regulation – 20 CFR Part 604

Birth and Adoption Unemployment Compensation (BAA-UC). The BAA-UC initiative allows the State unemployment agencies to provide partial wage replacement to parents who take approved leave or who otherwise leave employment following the birth or placement for adoption of a child.

A.
BAA-UC is a voluntary, experimental initiative.  Therefore, the State unemployment agencies will decide whether or not to implement BAA-UC.  

B. BAA-UC provides UC benefits for parents on approved leave or who otherwise leave their employment to be with newborns or newly adopted children.  BAA-UC does not enable State agencies to pay UC benefits for other types of family or medical leave. 

C. If a State enacts the BAA-UC initiative then all of the individuals covered by the State’s UC law must also be covered by BAA-UC.  Since Federal civilian employees are covered under the UCFE program, they would also be covered by BAA-UC.

D. Employer-paid leave does not have to be exhausted before BAA-UC may be available.  Instead, BAA-UC may be paid while a parent is on approved leave.  However, the State agencies will determine whether or not leave payments will be deducted from the BAA-UC benefits.

E. The State agencies will determine how much an employee is eligible to receive in BAA-UC benefits, how many weeks the BAA-UC benefits will last and whether other income will be deducted from the BAA-UC benefits.

F. BAA-UC benefits may only be received within the one-year period beginning with the week in which the child was born or placed for adoption.

G. Individuals may be eligible for BAA-UC and leave under the Family Medical Leave Act (FMLA), however, the two benefits are not related.  The BAA-UC initiative differs from FMLA in that it is voluntary on the part of the States, is not based on the size of the employer, is limited to parents of newborns and newly-adopted children, does not guarantee leave, and has no job protection provision.

H.
The State agencies will determine whether the costs for BAA-UC will be spread among all employers by using a "non-charging” provision.  The State agencies will also determine whether or not reimbursing employers, including Federal agencies, will be included if there is a non-charging provision.  If reimbursing employers are not included, then Federal agencies will be charged on a dollar for dollar basis for the BAA-UC benefits that are paid to employees of that Federal agency.

IV.
Internet Resources

A. Injury and Unemployment Compensation (ICUC) Home Page.  The ICUC home page contains information on the DoD UCFE program, the ICUC automated tracking system, how to apply for a password for the tracking system, tutorials such as how to file a claim for UCFE benefits, and a link to the CPM Subchapter 850. 

http://www.cpms.osd.mil/icuc/icuc.htm
B. CPM Subchapter 850.  The CPM Subchapter 850 provides information such as the responsibilities of CPMS, the Components, and the CPOs/HROs for administration of the UCFE program, explanations of the UCFE forms including how to complete the forms, information on filing appeals against unwarranted claims, and how to prepare for appeal hearings. 

http://www.cpms.osd.mil/cpm/docs/850.pdf
C. State UC Statutes.  Links to all of the UC statutes.

http://www.law.cornell.edu/topics/state_statutes3.html#unemployment
D. BAA-UC.  A new regulation providing the possibility of receipt of UCFE benefits due to the birth or placement of adoption of a child.

http://www.doleta.gov/wd/finalregbaa.htm
E. Information Technology Support Center (ITSC).  The ITSC web site is sponsored by the DOL and contains information on program management, training and meeting schedules, program guidance, advances in technology, and access to handbooks on-line including the Comparison of State Unemployment Insurance Laws.  http://www.itsc.state.md.us/
F. Comparison of State Unemployment Insurance Laws.  The Comparison provides summaries of the differences and similarities in the State UC laws.  In addition, the Comparison provides charts that serve as a reference for the eligibility requirements by State.  http://www.itsc.state.md.us/ui_manage/uilaws/march00/cover00.htm
G. State UCFE Coordinators.  A contact list of the State UCFE Coordinators.

http://www.itsc.state.md.us/ui_manage/UIPLs/uipl-27.99a.html
H. Disqualification for Voluntary Leaving and Disqualification Imposed – Table 401.  Number of weeks employees are disqualified from UCFE benefits due to voluntary leaving.

http://www.itsc.state.md.us/ui_manage/uilaws/march00/uilaws.html
I. Appeals Authorities and Time Limitation for Review – Table 502.  Time limits for administrative appeals and judicial review.

http://www.itsc.state.md.us/ui_manage/uilaws/march00/uilaws.html
J. IC/UC Tracking System User Guide Manual.  The User’s Guide provides information on how to create UC claims, and run reports including printing a response to the ES-931.  http://www.cpms.osd.mil/icuc/icucug.pdf 

V.
Administration of the UCFE Program


A.
Agreements with DOL.  DOL has agreements with all of the 53 State 



jurisdictions including the District of Columbia, Puerto Rico, and the Virgin 


Islands.  The agreements provide for State administration of the UCFE program 


and allow the State Employment Security Agencies (SESAs) to determine and pay 

UCFE claims based on the applicable State unemployment compensation (UC) 


law.  5 U.S.C. Section 8502(a); Fisher v. Levine, 325 N.E.2d 151 (1975).  






B.  
State administration.  



1.  
The SESAs are required to provide UCFE benefits to former Federal 



employees in the same amount, and under the same terms and conditions 



as non-Federal employees.  5 U.S.C 8502(b).

2. The State UC laws are not uniform, and therefore, there are considerable variations in eligibility requirements.

C. DoD Administration.

1.
CPMS is responsible for improving UCFE claims management at the Agency level.  This is accomplished by auditing the quarterly State itemized listing of charges, identifying erroneous charges and requesting credits from the SESAs, and tracking the charges to ensure that credits are received from the appropriate State jurisdictions.  


2. The DoD Components are responsible for budgeting for quarterly UCFE charges, and for providing payment of the UCFE charges to DFAS.  The Components are also responsible for local level administration and management of the UCFE program.

3.
The CPOs/HROs are responsible for processing and maintaining the various UCFE claim forms, for initiating appeals against unwarranted claims, for attending the UCFE appeals hearings, and for providing base level guidance to staff about the UCFE program.

III. UCFE Charges

A. DoD UCFE Charges. DoD UCFE charges totaled over $30 million for 1st and 2nd quarters of FY 2000, $50 million for FY 99, $69 million for FY 98, $80 million for FY 97, and $110 million for FY 96.

B. Payment Procedures.

1. Payments by the States.  States are responsible for paying UCFE benefits to eligible former Federal employees.  States pay UCFE benefits to employees at the same rate and under the same terms as non-Federal workers.

2. Payments to the States.  DOL either advances or reimburses the SESAs for the sum the Secretary estimates the State is entitled to receive for each calendar month.  

3.
Payments to DOL.  The States notify DOL on a quarterly basis of the amount of UCFE charges attributable to each of the Federal agencies.  Federal agencies are reimbursable employers and as a result they are required to reimburse the DOL on a quarterly basis for their UCFE charges.  Reimbursement must be made within 30 days of the billing date.      

VII.
Claim Procedures

A. State Law.  Claim procedures are determined by the applicable State UC law.  

B. Claim filing procedures. 

1. Employees may file claims anywhere; however, benefits are paid by the State of the employee's last duty station. 5 U.S.C. Section 8504.

2.
Overseas employees must return to the United States to file an UCFE claim.  The applicable State will then be the State of residence.

3. Federal wages may be transferred for Federal employees who reside in a State other than their duty state, and who perform subsequent employment in the State of residence.  The applicable State will then be the State of residence.

C. Determinations.  20 C.F.R. Section 609.7 holds that state law applies concerning determinations or redeterminations to entitlement for UCFE benefits.  State law determines the reasons for and length of disqualifications.

D.
Claim Management. 

1. CPOs/HROs are required to keep a log of the UCFE forms that are received.  The log can be maintained in an electronic format.

2. Maintain a copy of the UCFE forms for at least one year from the date of certification.

3. File forms numerically by the last four numbers of the social security number.

IV. SF-8, Notice to Federal Employee About Unemployment Insurance.  

A. Purpose of form.  

1. This form is issued to the employee by the CPO/HRO upon separation.

2. The SF-8 notifies the employee of his or her rights and responsibilities concerning the UCFE program.

3. The SF-8 indicates the Federal Identification Code (FIC) which is the code used by the SESA to determine which Federal agency should be charged for the UCFE claim.  The FIC for DoD is 421, the FIC for DA is 422, the FIC for DON is 423, and the FIC for AF is 424. 

4. The SF-8 provides the address and telephone number for the servicing personnel office.  This address will be used by the SESA to send the UCFE claims forms and notices.  The form also provides the name and address of a contact person for the SESA to contact for additional information.

B. Requirements.

1. 20 CFR 609.20(b) requires each Federal agency to provide a SF-8 to each employee at the time of separation, when transferred from one payroll office to another, and when an employee is in nonpay status for seven consecutive days or more.

2. 20 CFR 609.12 states individuals have an inviolate right to file for UCFE benefits.  Therefore, SF-8 must be issued to employees regardless of the reason for separation.

C. Completion.

1. Federal Identification Code (FIC) of the owning agency.

2. Complete mailing address of the CPO/HRO.

3. Commercial phone number of the unemployment compensation program administrator (UCPA).  Overseas locations must provide complete international phone number.

IX.
ES-931, Request for Wage and Separation Information 

A. Purpose of form.  The ES-931 is sent by the SESA to the servicing personnel office to obtain base period wage information for the employee, terminal annual leave information, severance pay and pension information, and the reason the employee was separated.

B. Requirements.

1. The Federal Agency is required to return the completed ES-931 within four workdays of receipt.  20 C.F.R. 609.21(a).

2. If the ES-931 has not been received by the SESA within 12 days after the request was submitted, the SESA may issue a determination based on the employee’s affidavit of wages and the reason for separation.  This means the Federal agency’s response will not be considered in the initial determination.  It could also mean that the employer may lose their appeal rights.

C. 
Completion.

1.
If an ES-931 is received for an individual who performed work under a 


contract basis, the ES-931 response should indicate that the individual did 


not perform Federal service.  

2.
Wages paid during the base period.

3. Detailed reason for separation including documentation to support the separation.

4. Last day of active pay.

5. Lump sum annual leave payment.

6. Any additional payments such as severance pay, pension, VSIP, etc.

X.
Basic Eligibility Requirements


A. 
Monetary eligibility.  


1.
Applicants must have earned a specified amount of earnings during the  base period.  The base period wages may be attributed to more than one employer.  Wages from both the public and private sector may be combined.  

2. Some States require employees to have performed work for a certain number of weeks during the base period.

3. Wages paid to the employee during the base period determine the employee’s weekly benefit amount (WBA).

4. 47 of the 53 SESAs use a base period comprised of the first 4 of the last 5 completed calendar quarters.

B. Eligibility based on separation.  The employee must have been separated through no fault of his or her own.

C.
Availability for work.  The applicant must be able and available to accept work, and actively seeking work.  


XI.
Disqualifying Income

UCFE benefits may be reduced due to receipt of lump sum leave payments, workers’ compensation payments, severance pay, back-pay, other employment including part-time,  pensions, and incentive payments..  

XII.
Non-Monetary Eligibility Determinations

The grounds for qualification and for disqualification vary by state. 5 U.S.C. Section 8502(d).

A.
Qualifying Separations.

1.
Lack of work.

     2.
Involuntary separation.

3. Unsatisfactory performance (Chapter 43 cases).

4. Discharge for other than misconduct.

5. Voluntary quit with good cause connected to the work such as: discrimination; unsafe working conditions; to accept other work; and claimant’s illness.

6. Voluntary quit to return from overseas due to loss of sponsorship.

7. Voluntary quit to follow spouse outside of the commuting area (AZ, CA, HI, KS, ME, OR, PR, RI, and VI).  The following States consider this to be good cause in certain circumstances (AK, IO, NV, NY, PA, and TX).

B.
Disqualifying Separations.

     1.
Discharge for work-related misconduct.

2.
May include a resignation while under a proposed removal.  

3.
Includes virtually all Chapter 75 cases.

4.
Voluntary quit without good cause connected to the work.

5.
Employee did not pursue all available alternatives prior to resigning.

C.
Other Potential Disqualifying Separations.

1.
Not ready, willing, and able to work. 

2.
Failure to accept suitable work.  

3.
Unemployment due to a labor dispute.

4.
Failure to look for work or to register with the Employment Service.

5.
Failure to submit UCFE claim forms on time.


XIII.
Appeal Procedures
A.
Initial determinations. The SESA issues the initial determination for eligibility based on the wage and separation information received from the employee and the employer.  Both the claimant and the employer have appeal rights.  The employer can file an appeal as long as the appeal rights were not forfeited by returning the claims forms after the due date.    

1. The appeal must be filed according to the procedures specified by the state, and within the specified time period.  Time periods vary by state and most are very short.  

2. The SESA will determine if the appeal is accepted.  The appeal may not be accepted if the time limit has not been met or the procedures of the state have not been followed.  

B.
First level appeal hearing.  If the appeal is accepted the claimant and the employer will be notified of the date, time, and location of the hearing.

1.  
The hearing will be conducted under oath by an appeals official.  The appeals official may cross-examine the claimant, the employer, and the witnesses for both parties.

2.
The employer may have a representative at the hearing, in addition to witness(es) with first hand knowledge of the events leading to the separation.

3.
Generally, the representative can direct the testimony of the employer’s witness(es), introduce exhibits into the hearing, and cross-examine the claimant and the claimant’s witness(es).  

4.
All cases concerning employees who resign to accept a voluntary separation incentive payment (VSIP) should be appealed as these separations are considered voluntary.  

5.
Parties can lose by default if they do not attend the hearing.

6.
The employer may still be required to prove misconduct even if the 


claimant fails to appear.  

7.
Witness(es) should be prepared for the hearing and have first hand knowledge of the event leading to the separation.

8.
The rules of evidence are informal.  Documentation should be submitted to support the testimony.

9.
The appeals official will issue a determination by mail.  

C. Second level appeals hearing.  Many SESAs provide a second level of administrative appeal.  In most cases the second level hearing will only consist of a review of the testimony and evidence previously submitted.  A request can be made to have additional testimony or evidence considered, although the decision is up to the SESA on whether this will occur. 

D. Judicial Review.  There may be judicial review in the State court system.  



   

XIV.
Benefits of Representing at UCFE Appeal Hearings 

A.
Monetary Benefits.  Disqualified employees must pay back UCFE benefits.  Credits are then allocated to the FIC account by the SESA.  

B.
Additional Benefits.  UCFE appeal hearings can have a possible effect on later administrative proceedings.

1.
State determinations are admissible at MSPB hearings.

Shelton v. Dept. of Labor, 38 M.S.P.R. 1 (1988)

2.
Generally such decisions are not given collateral estoppel effect at other administrative proceedings, however, regardless of who wins. See Anderson v. U.S. Postal Service, 28 M.S.P.R. 58 (1985):

Mack v. South Bay Beer Distributors, 41 FEP Cases 1224 (9th Cir, 1986).

3.
A hearing can be used as indirect discovery tool where formal discovery is not available such as arbitration.
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