AFFIRMATIVE DEFENSES



  I.  GENERAL



	A.	Under 5 U.S.C. Section 7701(c) an Agency's decision in either a Chapter 43 or a Chapter 75 case will not be   sustained "if the employee or applicant for employment �

          

		1.	Shows harmful error in the application of the     Agency's procedures in arriving at such decision;



		2.	Shows that the decision was based on any prohibited personnel practice described in Section 2302(b) of  Title 5, U.S.C. or



		3.	Shows that the decision "was not in accordance with the law."



	B.	The appellant has the burden of proving by a preponderance of the evidence any affirmative defense.



II.	HARMFUL ERROR:



	A.	Definition:



		1.	"Harmful error" is defined as "error by the Agency in the application of its procedures which, in    the  absence or cure of the error, would have     been likely to cause the Agency to reach a        conclusion different than the one reached." 5     C.F.R. 1201.56(c)(3).



		2.	The definition requires the Appellant prove that



			a.  The Agency committed procedural error, and



			b. The error was prejudicial or impaired the employee's rights.



          3.  	A simple theoretical possibility of prejudice is not a sufficient basis for inferring actual prejudice; unless it is likely that the alleged error affected the result, its occurrence cannot have been prejudicial.  Martensen v. Dept. of Army, 14 MSPR 624, 13 MSPB 242 (1983).



          4.  	The Board's approach to the "harmful error" defense  has been accepted by the Courts.  Boylan v. USPS, 704 F.2d 573 (11th Cir. 1983); Doyle v. Veterans Administration, 229 Ct. Cl. 261 (Ct. Cl. 1982); Brewer v. USPS, 647 F.2d 1093 (Ct. Cl. 1981).



          5.  	Burden is on appellant and as a practical matter is difficult to meet.



		6.	Claims of harmful procedural error by an agency

			are not reviewable absent an otherwise appealable

			action. New v. Dept. of Veterans Affairs,

			72 MSPR 574 (1996).



     B.  Error in the Application of Agency Procedures:



         1.  Agency Investigations:



             a.  	Where all persons with relevant knowledge are available for examination at the adverse action hearing, improprieties with respect to investigative techniques go more to credibility of the Agency case than they do to the right of the Agency to take the action.  Vann v. Dept. of the Navy, 1 MSPR 487 (1980).



              b.  	The failure of an Agency to provide an employee an opportunity to rebut evidence developed during an internal investigation does not constitute harmful error.  Harper v. USPS, 7 MSPR 264 (1981).



          2.  Notice of Performance Deficiencies:



              a.  	In a Chapter 75 action predicated upon poor  performance, the Agency does not commit harmful error by failing to provide the employee a warning of substandard performance before it initiates an adverse action.  Taggert v. Dept. of the Army, 5 MSPR 59 (1981).



              b.  	Chapter 75 does not require a performance    warning before an adverse action is proposed. Dahl v. Dept. of Labor, 5 MSPR 182 (1981).



              c.  	An employee subject to a performance based   adverse action under Chapter 75 has no statutory right to a performance improvement period (PIP).  Lack of a PIP is not a mitigating factor per se but is relevant to determine the extent to which an employee was on notice that his deficient performance might be the basis for an adverse action.  Fairall v. VA, 33 MSPR 33 (1987).



              d. 	Remember, in Chapter 43 actions an employee must be given notice of performance deficiencies and an opportunity to improve.  Second PIP notice and counselings during PIPs 

				can make up notice deficiencies with no harmful error being committed.  Addison v. Dept. of Health and Human Services, 46 MSPR 261 (1990).



              e.  	30 day procedural notice must be given to    non�probationary federal employees in Chapter 43 cases.  This means employee must be given notice of employer's evidence and opportunity to respond.  If employee fails to submit reply, harmful error does not occur.  Stephen v. Dept. of Air Force, 47 MSPR 672 (1991).  See also, Cleveland Board of Education v. Loudermill, 470 U.S. 532 (1985).

           

              f.  	A probationary employee is entitled to his 					procedural rights of notice and right to 					reply. The failure to do so is a harmful 					procedural error.  Keller v. Dept. of Navy, 					69 MSPR 183 (1996).  



g.	An agency’s failure to provide an employee 

		with advanced notice of reasons for his 						suspension or opportunity to respond violated 

		due process of law and was a harmful error.

		Crosby v. USPS, 74 MSPR 98 (1997). 



		3.  Stale Charges:



              a.	The Board and Courts will weigh the staleness of the charge/offense against the necessity for the delay.  See Shaw v. USPS, 6 MSPR 712 (1981) and Heffron v. U.S., 405 F.2d 1307 (Ct. Cl 1969).



              b.    To establish the affirmative defense of laches                     which operates to estop the assertion of a                        right, the charging party must show                               unreasonable delay by one having legal or                         equitable rights in asserting them and a good                     faith change of position by another to his                        detriment.  Roger v. OPM, 67 MSPR 251 (1995).

       

              c.	The key for a stale charge to be dismissed is that the delay is unreasonable or has prejudiced the employee. Messesmith v. GSA, 9 MSPR 150 (1981); Haine v. Dept. of Navy, 41 MSPR 462 (1989).



          4.  Estoppel:



              a.	The fact that an agency official, who does not  have the authority to nullify the applicable   provision of law, may have misled the appellant with respect to an entitlement he now claims does not prevent the government from administering the statute as Congress intended.  Loube v. OPM, 5 MSPB 531 (1981); OPM v. Richmond, 110 S.Ct. 2465 (1990); Leiser v. Dept. of Justice, 64 MSPR 543 (1994); Falso v. OPM, 70 MSPR 470 (1996). 



              b.	The Fifth Amendment prohibition against double  jeopardy applies to criminal charges only, not  administrative disciplinary actions.  Cabral v. DHHS, 7 MSPR 372 (1981).



              c.	An employee's pending appeal from a conviction  for conspiracy to distribute cocaine did not   prevent an administrative judge from applying  the doctrine of collateral estoppel to prove the employee's conspired charge before the MSPB. Lively v. Dept. of Navy, 31 MSPR 318 (1986).



          5.  Collective Bargaining Agreements (CBA):



              a.	Provisions of Union agreements are to be treated by the board in the same fashion as Agency regulations for purposes of determining harmful error; the board will enforce employee rights derived from a CBA.  Giesler v. Dept. of Transportation, 3 MSPR 277 (1980); Adakai v. Dept. of Interior, Bureau of Indian Affairs, 20 MSPR 196 (1984); Randle v. Dept. of Navy, 50 MSPR 574 (1991); Green v. U.S.  Postal Service, 61 MSPR 34 (1994); Campbell v. U.S. Postal Service,

				75 MSPR 273 (1997).



              b.	The Board's customary harmful error standard applies to violation of CBA provisions.  See Crumpton v. DHHS, 6 MSPR 479 (1981); Clark v. EEOC, 42 MSPR 467 (1989).



          6.  Denial of Union Representation:



              a.	An Agency does not commit harmful error by   denying union representation to an employee at a meeting called to discuss the employee's performance or to inform the employee of a   disciplinary action that will be taken soon. Lim v. Dept. of Agriculture, 10 MSPR 129 (1982).



              b.	The Agency may also deny union representation at training or instruction sessions, and     performance discussions which are not by their  nature investigatory or disciplinary. Munesteri v. Dept. of the Army, 14 MSPR 317 (1983).



          7.  Failure to Train:



              a.	Failure to provide study assistance as required by Agency regulations justifies Board reversal of Agency removal of employee who failed required training courses.  Davies v. Dept. of the Navy, 3 MSPR 565 (1980).



          8.  Disability:



              a.  Mental Disability:



                  (1)	An Agency is under an affirmative obligation to file for disability retirement for an employee who the Agency thinks is mentally impaired before the Agency attempts to remove the employee for cause.  Morris v. Veterans Administration, 6 MSPR 68 (1981).



                  (2)	The Agency must initiate retirement only if the employee has enough service credit to qualify for retirement.  There is no   obligation for an agency to initiate the  process for an employee with less than five years of credit.  Tirado v. Dept. of Treasury, 22 MSPR 590 (1984).



              b.  Physical Disability:



                  (1)	It is not harmful error for an Agency to fail to initiate an application for     disability for an individual with a physical disability, in lieu of adverse action, if the Agency is not aware of evidence that the appellant can't act rationally and file his own application for retirement.



                  (2)	When an employee is removed for physical inability to perform his job, it is not harmful error for the agency to take that action without a medical examination by its own physician.  Jackson v. USPS, 5 MSPR 335 (1981).



              c.  Alcoholism:



                  (1) 	An Agency faced with an alcoholic 							employee is no longer required to offer  					an employee a "firm choice" between 						treatment and removal.  Johnson v. 							Babbitt, Petition No. 03940100, MSPB No. 					SF-0752-93-0613-I-1 (March 28, 1996).  						The MSPB adopted this approach in Kimble 					v. Dept of the Navy, 70 MSPR 617 (1996).



                 (2) 	An Agency must comply with its own      						regulations governing employee asistance  					programs.  Gilliam v. Dept. of	Commerce.

					6 MSPR 57 (1981); Sheen v. Dept. 

					of Air Force, 32 MSPR 595 (1987).



                 (3)	Note:	The board typically treats alcoholism problems as an affirmative defense of handicap(disability)discrimination rather than as harmful error.  To prove a prima facie case of disability discrimination based on alcoholism, the appellant must prove he is a qualified disabled person and that his disability caused his misconduct or that his misconduct was entirely a manifestation of his disability. Coates v. Dept. of the Navy, 74 MSPR 362 (1997).



      9.  Disparate Treatment:



              a.	Disparate treatment in adverse actions is an affirmative defense.  The inquiry should be  focused upon similar offenses of equal gravity.  Clark v. Dept. of Navy, 6 MSPR 11 (1981); Brown v. U.S. Postal Service, 41 MSPR 485 (1989).



              b.	Once the appellant identifies a disparity in result for the same offense, the burden is on the employer to come forward with details supporting a difference in treatment.  Drummer v. GSA, 22 MSPR 432 (1984).



              c.	With respect to disparate penalties, the burden is on the employer to prove a legitimate reason for the difference in treatment by a preponderance of the evidence before the penalty may be sustained.  Woody v. GSA, 6 MSPR 411 (1981).



              d.	The mere showing that other employees were   involved in similar misconduct is insufficient  to show disparate treatment; there must be a   showing the charges and circumstances surrounding the misconduct are similar.  Facer v. Dept. of Air Force, 33 MSPR 243 (1987); Bess v. Dept. of Navy, 46 MSPR 583 (1991).



         10.  Unfair Labor Practice (ULP):



              a.	It is a ULP for an Agency to discharge or    otherwise discipline an individual for union activities.  5 U.S.C. § 7116(a)(1) and (2).



              b.	The Board has clearly held that it lacks     jurisdiction to determine whether an Agency  action constitutes a ULP.  Polk v.Internal Revenue Service, 11 MSPR 482; Clarry v. Dept. of Transportation, 18 MSPR 147 (1983).



              c.	But, the Board has held that while it is without jurisdiction to adjudicate a ULP allegation based on anti�union animus, evidence of such animus may be relevant and material in establishing a retaliatory motive for an otherwise appealable action taken in reprisal for the exercise of rights protected by Section 2302(b)(9).  Bodinus v. Dept. of Treasury, 7 MSPR 536 (1981).



         11.  Privacy Act Violations:



              a.	Where the Appellant objected to the introduction into evidence of notes offered by the Agency on the grounds that maintaining of the notes violated 5 U.S.C. § 552a, the Board held that it would not consider the issue of an Agency's compliance with the Privacy Act, since the Act grants Appellant judicial recourse to resolve that issue and the outcome of the judicial proceedings would not affect the removal action involved. Barnett v. Veterans Administration, 4 MSPR 393 (1980).



              b.	When an employee raises an issue relative to improper disclosure of information about him, but does not allege that the release of the  information contributed to his discharge, the

                  	privacy invasion is unrelated to the appeal and not properly before the Board.  Noah v. Dept. of the Army, 5 MSPR 383 (1981).



      C.  Errors in Proposal Notice and Reply Process:



          1.  Proposal Notice:



              a.	Previously, the MSPB held that adverse actions  taken without adherence to notice and reply rights involve clear harmful error. Andezzewski v. Dept. of Labor, 24 MSPR 78 (1984); Hernandez v. Dept. of Education, 42 MSPR 61 (1989).  Minimal due process requires 

				notice and an opportunity to respond.  Cleveland Board of Education v. Loudermill, supra.  However, under Stephen v. Dept. of Air Force, 47 MSPR 672 (1991) MSPB held that:



                  	(1)	Failure to provide minimal due process  rights under Loudermill requires that an 

                      	Agency action be overturned.



                  	(2)	However, if minimal Constitutional rights  required under Loudermill are afforded, failure to provide rights under Statute or regulation will not require overturning Agency action unless the appellant shows that, but for the errors, the Agency decision would have been different.  The following case law must be noted with Stephen in mind.  The burden upon the appellant is extremely difficult to meet.



              b.	The purpose of the notice of proposed adverse action is to inform the employee of Agency   reasons for the proposed action with sufficient particularity to apprise the employee of the allegations that he must refute or acts that he must justify.  Littledyke v. Dept. of Agriculture, 6 MSPR 430 (1981).               



                  	(1)	The reasons for a proposed adverse action must allow the employee to understand what he has been charged with and to enable him to prepare a response. Johnson v. Dept. of Treasury, 8 MSPR 170 (1981).



                  	(2)	In its charges, the Agency is only required to set forth, with sufficient specificity, the events relied on to remove the Appellant to put the Appellant on notice.  Hatler v. Dept. of the Air Force, 6 MSPR 704 (1981).



                    (3)	Technical deficiencies in the notice are not a reason for setting aside an action as long as the employee understands what he was charged with and his defense reflected that understanding.  Brown v. U.S. Postal Service, 47 MSPR 50 (1991).



                   (4)	The Board will not find a procedural                         	error merely because the notice of 							proposed removal referred to the wrong 						date in an incident since the appellant 						was aware of what incident the notice 						was referring to. Palmer v. USPS,							36 MSPR 263 (1988).



                    (5)	If the Appellant comes forward and refutes a charge, the Board can't find the employee was not on notice of the charge.  Bias v. EEOC, 20 MSPR 216 (1984).



                    (6)	If the employee alleges that the notice of charges was inadequate, the employee must show that the error was harmful.  Hunger v. Dept. of Interior, 2 MSPR 107 (1980).



				(7)	Agency violated minimum due process of law when it constructively suspended the employee when it did not afford the employee prior notice of charges, explanation of its evidence and an opportunity to respond.  Green v. U.S. Postal Service, 61 MSPR 34 (1994).





                    (8)	When an indefinite suspension is based                        	on probable cause to believe that a 						serious crime has been committed, due 						process requires that the employee be 						notified of the reason that led to the 						finding of reasonable cause to believe. 						Barresi v. USPS, 65 MSPR 656 (1994).  



 				(9)  An agency violates procedural due 							process rights when in a removal action

					it fails to afford the appellant the

					required statutory procedural 								protections of prior notice, an 

					explanation of the agency’s evidence, 

					and an opportunity to respond.

					Strope v. USPS, 71 MSPR 429 (1996).



          2.  Inadequate Reply Period:



              a.    If an employee is given less than seven days to  respond to an adverse action, the action is not "in accordance with the law" under 5 U.S.C. § 7513(b)(2) since the statutory period for notice is violated.  Baracco v. Dept. of Transportation, 15 MSPR 112 (1983), affirmed, 735 F.2d 488 (Fed. Cir. 1984).



                    (1)  But, not affording the employee at least seven days to respond does not automatically invalidate the action under 5 U.S.C. § 7701(c)(2)(C).



                  	(2)  The Board in Baracco applied a harmful error standard to such a violation.  Thus, the employee is required to prove the shortened period for reply was "harmful."



                      	(a)  Note.  To avoid rendering 5 U.S.C. 7701(c)(2)(C) meaningless, the Board  indicated the "harmful error" standard would apply to violations of procedural statutory rights and 7701(c)(2)(C) would apply to substantive rights.  The board didn't further define "procedural" and "substantive" rights.



                  	(3)	Five days within which to respond was a 

                        	sufficient reply period for a probationary employee.  Munson v. Dept of Justice, 55 MSPR 246 (1992).



				(4)  15 calendar days within which to respond from date of proposed letter was not harmful since appellant could not show he had been harmed.  Kinsey v. Dept. of Navy, 59 MSPR 226 (1993)



              b.  Denial of Oral Reply:



                  	(1)  Denying the employee an oral reply                                violates 5 U.S.C. § 7513 (b)(2) but is                          	not, under the Baracco rationale, a                           	basis for reversing the Agency action 						unless the employee shows "harmful 							error." Handy v. USPS, 754 F.2d 335 						(Fed. Cir. 1985).



                    (2)  The 5 U.S.C. § 7513(b)(1) requirement                             that there be 30 days advance notice of                           an adverse action means that the action                       	can't be taken until at least 30 days 						after issuance of the proposal.  It does 					not mean that the notice of decision may 					not be issued in less than 30 days.  						Rasheed v.Dept. of the Air Force, 7 MSPR 					585 (1981); McCallon v. Dept. of the Air

                         Force, 36 MSPR 616 (1988).                  



                    (3)  Even if the Agency takes action earlier                           than 30 days from the date of notice, the                          Board will apply a "harmful error"                                standard. In Stephens, supra at 689, the                          MSPB has ruled that where "an agency has                          not afforded an employee with 30�days'                            advance notice ... the agency [must] ...                          amend its records so as to retroactively                          afford the employee 30 days of back pay                           regardless of whether the appealed action      	                   is sustained." Smith v. USPS, 26 MSPR 185,                         aff 789 F.2d 1540 (1986).



	     3.  Failure to Provide Information:



              a.  The employing agency is required to inform the                    employee of his right to review the material 

                  relied on to support the reasons stated for the

                  proposed action 5 C.F.R. § 752.404(b)(1).  Day

                  v. Dept. of Agriculture, 11 MSPR 491 (1982). 



              b.  The employee has the right to review evidence                     supporting a proposed notice in an unacceptable 

                  performance case.  5 U.S.C. § 4303(b)(1)(C).



              c.  The right to review the documentary evidence 

                  relied upon by the Agency does not give the 

                  employee the right to examine and challenge 

                  conclusions about his performance at every step. 

                  Thus, the Agency does not commit harmful error 

                  by preparing, without his knowledge, memos

                  critical of the employee's performance.  Turnage 

                  v. Dept. of Agriculture, 230 Ct. Cl. 799

                  (Ct. Cl. 1982).



          4.  Oral Reply:



              a.  It is incumbent upon the employee to take the                     initiative in scheduling his oral reply. 

                  Campbell v. Dept. of Transportation, FAA, 735 

                  F.2d 497 (Fed. Cir. 1984).



              b.  An employee's answer to the charges supporting 

                  an adverse action must be clear and unequivocal. 

                  Johnson v. Dept. of Treasury, 13 MSPR 145

                  (1982).



              c.  It is incumbent upon an Appellant or his union 

                  representative to request postponement of an 

                  oral reply if they feel they are not fully

                  prepared to present their case.  Failure to do

                  so will preclude an Appellant from later

                  asserting procedural error by the Agency in 

                  denying him an adequate opportunity to prepare 

                  his oral reply.  Kays v. FAA, 15 MSPR 62 (1984).



		    d.  Employee has statutory right to present both

			  written and oral reply to a proposed action.                      The Board will reverse an agency action without                   affording the employee the opportunity to 					  respond since it violates the employee’s right                    to minimum due process. Butto v. USPS, 75 MSPR                    471 (1997).

 

          5.  Ex Parte Communications:



              a.  Ex Parte communication to the deciding official                   from an antagonist of the Appellant vitiates the

                  due process required in the reply process and 

                  may result in reversal of the Agency action. 

                  Sullivan v. Dept. of the Navy, 720 F.2d 1266 

                  (Fed. Cir. 1983). 



              b.  But, it is not harmful error for an Agency

                  deciding official (DO) to look at investigatory 

                  material that alludes to actions not charged 

                  against the appellant if there is no proof the 

                  DO relied upon the information in reaching his 

                  decision.  Book v. USPS, 6 MSPR 378 (1981).



              c.  Contact between the DO and a technical advisor 

                  (Personnelist) is not prohibited where the

                  advisor is not an adversary of the employee and

                  has no interest in the outcome of the case.

			  Smith v. DLA, 25 MSPR 626, aff 785 F.2d 323 				  (Fed. Cir. 1985).

 

              d.  There is no prohibition against a proposing 

                  official (PO) and DO meeting and consulting 

                  about a case if neither is an adversary and 

                  there is no undue pressure to influence the 

                  actions of either and evidence that decision to                   remove employee was made by someone other than                    the deciding official.  Farris v. Dept. of the 	                   Air Force, 26 MSPR 299, aff'd, 785 F.2d 323                       (1985); Kimm v. Dept. of Treasury,  64 MSPR                       198 (1994).  The same person may act as the PO                    and DO.  Schoening v. Dept. of Transportation,

			   34 MSPR 556 (1987); Carr v. DoD, 61 MSPR 172 				   (1994)



              e.  It is not prohibited ex parte communications for

                  a PO or DO to rely upon statements, etc., of 

                  employees of the Agency who were witnesses to 

                  the incident leading to the action against the 

                  employee.  Depte v. U.S., 715 F.2d 1481 (Fed. 

                  Cir. 1983); Hairston v. Dept. of Treasury, 16 

                  MSPR 440 (1983); Williamson v. DHHS, 3 MSPR 18

                  (1980).



              f.  With respect to ex parte investigative reports 

                  provided to the DO, the employee may not prevail 

                  on the basis that his ability to defend himself 

                  was impaired unless he shows that the DO was 

                  influenced by the new information and that it is

                  likely to have had a harmful error on the

                  outcome.  Forrester v. DHHS, 27 MSPR 450 (1985).



      D.  Errors in the Board Hearing:



          1.  Adjudicative Error



              a.  Delay in the issuance of an Initial Decision has                   been held not to be reversible error.  See 

                  Karapinka v. Dept. of Energy, 6 MSPR 124 (1981); 

                  McEachern v. OPM, 776 F.2d 1539 (Fed. Cir.

                  1985).



              b.  Application by the Board of an incorrect

                  standard of adjudication��the substantial

                  evidence test��is not the type of mistake

                  subject to a harmful errors standard.  The

                  correct procedure is a complete reexamination of

                  the evidence under the proper standard and

                  proper fact finding.  Ommaya v. National

                  Institutes of Health, 726 F.2d 827 (D.C. Cir. 

                  1984).



          2.  Conduct of Questioning:



              a.  Administrative Judges are typically given

                  considerable latitude in the conduct of the 

                  hearing and arranging the order of examination 

                  and cross�examination of witnesses, as well as

                  the subject matter that may be inquired into 

                  during various parts of the case.



              b.  However, the Board will reverse where it finds 

                  that the Administrative Judge has made a

                  substantial number of erroneous evidentiary 

                  rulings concerning examination of witnesses and

                  introduction and exclusion of evidence and the 

                  Board finds that the hearing was basically

                  unfair.  See, Lockner v. Dept. of

                  Transportation, 14 MSPR 352 (1983).



          3.  Closing the Record:



              a.  An Administrative Judge errs if he or she fails                   to consider evidence or argument submitted prior                   to the date set for the closing of the record. 

                  However the Board will try and cure the error if

                  possible through the PFR process.  Jackson v.

                  Dept. of Defense, 28 MSPR 463 (1985).



              b.  If an Administrative Judge states that he or she

                  will keep the record open for receipt of

                  affidavits but then closes the record at the 

                  conclusion of the hearing, there must be a

                  demonstration of prejudice of substantive rights 

                  before the result will be overturned and the 

                  case remanded.  Alshouse v. Dept. of Treasury, 

                  21 MSPR 181 (1984).



          4.  Problems at the Hearing:



              a.  If an appellant is under some type of mental 

                  disability during the adverse action appeal, it

                  is his or her representative's responsibility to

                  call that condition to the attention of the 

                  Administrative Judge and obtain a continuance of

                  the hearing.  McLaughlin v. Dept. of the

                  Interior, 4 MSPR 70 (1980).



              b.  If a party is misled by the Administrative Judge 

                  as to the exact issues involved in an appeal 

                  during discussions at a preliminary conference, 

                  there is no reversible error if the issues are 

                  fully litigated at the hearing with no claim of

                  surprise.  Green v. Government of the District

                  of Columbia, 6 MSPR 102 (1981).



          5.  Ex Parte Communications:



              a.  If the appellant becomes aware of an ex parte 

                  communication before the hearing between the 

                  Administrative Judge and the Agency

                  representative, the communication must be

                  challenged immediately.  The appellant cannot 

                  stand by and await the results of the appeal 

                  before charging error in the procedures.  Segal

                  v. Dept. of Transportation, 21 MSPR 705 (1984).



          6.  Inadequate Representation:



              a.  Inadequate assistance of counsel is not reason 

                  for reversal on a PFR since the appellant is 

                  held responsible for the action or inaction of

                  his counsel.  Archuleta v. Dept. of the Air

                  Force, 16 MSPR 404 (1983); Wilson v. USPS, 14 

                  MSPR 129 (1982).



              b.  There is no statutory or regulatory requirement 

                  that representation be effective.  Bowen v.

                  Dept. of Transportation, 769 F.2d 753 (Fed. Cir.

                  1985).



              c.  The appellant is not the victim of harmful error 

                  if he lacks counsel at an adverse action

                  hearing.  It is the appellant's responsibility 

                  to secure legal counsel if he or she desires 

                  legal assistance.  Neither the statute nor Board 

                  regulations provides for appointment of counsel. 

                  See Dinkins v. USPS, 5 MSPR 165 (1981); Klant v. 

                  Dept. of the Army, 5 MSPR 374 (1981).



              d.  The failure to serve a copy of an adverse action 

                  notice on a lawyer is not harmful error where   		             the appellant gave his attorney a copy of the                     proposal in time for the attorney to prepare his                   response. Carrow v. VA, 9 MSPR 630 (1982).



              e.  An appellant is responsible for the absence of

                  counsel at a hearing assuming proper notice has

                  been given to counsel.  Sorensen v. OPM, 42 MSPR

                  77 (1989).



              f. An appellant is not bound by the consequences of                  his representative's conduct if the appellant  

                 establishes that his diligent efforts to                          prosecute his appeal were, without his knowledge,                  thwarted by his representative's deceptions.                      Gallucci v. Dept. of Veterans Affairs, 67                         MSPR 360 (1995).  However, the general rule                       is a person is bound by the consequence's of his                  representative's conduct, which includes both his                  acts and omissions.  Rowe v. MSPB, 802 F.2d 434                   (Fed. Cir. 1986).

 



III.  PROHIBITED PERSONNEL PRACTICES



      A.  General:



          1.  A prohibited personnel practice occurs when a                     employee with the authority to recommend, approve,                or take a personnel action uses that authority to                 take or fail to take, or threaten to take or fail to               take, a personnel action for one of the prohibited                reasons specified in 5 U.S.C. § 2302(b). 



              a.  5 U.S.C. § 2302(a)(2) defines a personnel action 

                  as:

 �

                  (1) An appointment;



                  (2) A promotion;



                  (3) An action under Chapter 75 or other

                      disciplinary or corrective action;



                  (4) A detail, transfer, or reassignment; 



                  (5) A reinstatement;



                  (6) A restoration;



                  (7) A reemployment;



                  (8) A performance evaluation under Chapter 43;



                  (9) A decision concerning pay, benefits or                            awards concerning education or training, if

                      the education or training may reasonably be

                      expected to lead to an appointment,

                      promotion, performance evaluation or other 

                      action described above;



                 (10) A decision to order psychiatric testing or                         examination           



                 (11) Any other significant changes in duties or

responsibilities or working conditions, and                       in the case of an alleged prohibited practice                      described in subsection (b)(8), an employee                       or applicant for employment in a government                       corporation as defined in 31 U.S.C § 9101.



     2.  If the prohibited personnel practice involves a 

         personnel action within the appellate jurisdiction 

         of the board, then the employee may raise the

         contention that the action was taken for a forbidden 

         reason in the form of an affirmative defense.



      B.  Special Problem Areas:



          1.  Discrimination (Generally):



              a.  General:



                  (1) "Discrimination" encompasses race, color,                         religion, sex, national origin, handicapping                       condition, and age.



                  (2) If an individual raises an allegation of 

                      discrimination in connection with an

                      appealable action, the case is termed a 

                      "mixed" case and the employee may appeal to

                      the EEOC from a final decision of the Board.



                  (3) A mixed case is adjudicated under 5 U.S.C.  

                      § 7702.  Anyone involved in a mixed case

                      should read that section very carefully.



              b.  Burden of Proof:



                  (1) The burden of establishing a prima facie 

                      case of discrimination is upon the

                      appellant.  Polite v. Dept. of the Navy, 3

                      MSPR 410 (1980).  An unsupported and

                      perfunctory allegation of discrimination is

                      insufficient.  Carter v. Dept. of Labor, 29                       MSPR 500 (1985).

                     

                  (2) Typically, establishment of a prima facie 

                      case requires that the employee show �

          

                      (a) That he is a member of a protected

                          class;



                      (b) That he was the object of an adverse 

                          employment action;



                      (c) That there was a causal relationship 

                          between membership in the protected 

                          class and the adverse action.  See

                          Nordell v. DHHS, 15 MSPR 276 (1983).



                  (3) However, in Padilla v. Veterans                                   Administration, 6 MSPR 494 (1981), a

                      somewhat more traditional McDonald�Douglas

                      test was used.  There a prima facie case was

                      established upon a showing that �



                      (a) The appellant was a member of a

                          protected group;



                      (b) That he was qualified for his job;



                      (c) That despite his qualifications, he was

                          discharged; and



                      (d) That after the discharge, the job

                          remained available.



                  (4) Under Padilla, once the appellant

                      establishes a prima facia showing, the

                      burden then shifts to the Agency to

                      articulate some legitimate,

                      nondiscriminatory reason for its action. 

                      The burden on the Agency is of production 

                      only, not persuasion.  The Agency need not 

                      prove the absence of discriminatory motive. 

                      If the Agency meets the burden of

                      articulation, the appellant is then afforded 

                      an opportunity to show that the stated

                      reason for the discharge is in fact a

                      pretext for discrimination. 



                  (5) NOTE:  Under the Padilla approach, the

                             appellant is not required to show a

                             causal relationship between the

                             discrimination or class membership 

                             and the adverse action.  This

                             relationship is presumed once the 

                             prima facie case is shown.  It is 

                             then up to the Agency to rebut that 

                             presumption through its burden of 

                             articulation.



          2.  Handicap Discrimination:



              a.  General



                  (1) Discrimination on the basis of handicapping                       condition is an affirmative defense that 

                      must be pleaded and proved by the employee. 

                      The burden of proof to establish the defense 

                      is always on the employee and does not shift 

                      to the employer.  Clancy v. Dept. of Navy, 

                      6 MSPR 196 (1981).



              b.  Prima Facie Case:



                  (1) The employee must prove -

�

                      (a) That he is a qualified handicapped

                          person as that phrase is defined in    

                          29 C.F.R. § 1614.203(a).



                          (1) This requires that he proves that he

                              can perform the essential function 

                              of the job with or without

                              accommodation and, if appropriate, 

                              he would be able to articulate

                              reasonable accommodations that the 

                              Agency could or should have made in

                              order to enable him to do the job 

                              successfully. Baker v. USPS,

					    71 MSPR 680 (1996).



					(2)  The EEOC is now using ADA 								regulations and interpretative

						guidance from 29 CFR 1630 to

						determine if a person is qualified

						to safely perform essential duties.



                          (3) If an Agency cannot restructure a

                              job so that the essential duties can

                              be performed with an employee's 

                              handicap, the employee is not a 

                              qualified handicapped employee. 

                              Alvarado v. U.S. Postal Service,   

                              14 MSPR 583 (1983).



                          (4) In one case, a position of trial 

                              attorney could not be restructured 

                              to provide a more structured work

                              environment with close supervision

                              since it was inconsistent with the

                              essential functions of the position.

                              Bolstein v. Dept of Labor, 55 MSPR

                              459 (1992).



                      (b) A causal connection between the handicap 

                          and the reason for the adverse action. 

                          See Kierman v. Dept. of Army, 12 MSPR 38                           (1982).



                          (1) To establish defense of handicap 						    discrimination because of drug and   	                        alcohol dependency, an appellant must                              prove not only that he suffers from                               an addiction, but also that the                                   addiction caused his misconduct or 						   that his misconduct is entirely a 						   manifestation of his disability.    		                        Avant v. Dept. of Navy, 60 MSPR 467                               (1994); Brown v. Dept. of Navy, 65                                 MSPR 245 (1994);Coates v. Dept. of

					    Navy, 74 MSPR 362 (1997).

                              

                          (2) If an Agency is unaware of an

                              appellant's medical condition or 

                              handicap, its failure to reassign or

                              accommodate the appellant is not 

                              discrimination.  Speigel v. Dept. of 

                              the Army, 6 MSPR 31 (1981);                                       Pridemore v. Rural Legal Air Society

                              of W. Cert. Ohio, 625 F.Supp. 1188 

                              (S.D. Ohio 1985).



                          (3) When the Agency is aware of the 

                              employee's handicap, it is the

                              Agency's responsibility to explore 

                              the possibilities of accommodation. 

                              However, if the accommodation is not

                              apparent or if the agency has made a

                              good faith but unsuccessful attempt 

                              at accommodation in the past, the 

                              employee must articulate further 

                              accommodations that he believes will

                              enable him to perform the essential 

                              functions of his position.  Nealen

                              v. Dept. of Treasury, 24 MSPR 578 

                              (1984).  Failure of the employee to

                              suggest such accommodations is fatal 

                              to his defense.  Webb v. USPS,   

                              10 MSPR 536 (1982).  An agency is 

						no longer required to accommodate 							employee's handicap of alcoholism 							by providing him with firm choice 							between treatment and termination.  						Johnson v. Babbitt, Petition No.

						03940100, MSPB, No. SF-0752-93-

						0613-I-1 (March 28, 1996),  The 

						MSPB adopted this approach in 

						Kimble v. Dept. of the Navy, 		

						70 MSPR 617 (1996).



					(4)  For in-depth coverage, see Federal                            	Employment Discrimination Law 								Outline



              c.  Undue Hardship:



                  (1) Under 29 C.F.R. § 1614.203(c)(1), an Agency                       is not required to afford an accommodation                        to an employee which would cause or impose 

                      an undue hardship on the operation of the 

                      agency.



                  (2) In determining whether a particular

                      accommodation would impose an undue hardship 

                      on the operation of the agency, factors to

                      be considered include 

�

                      (a) The overall size of the Agency's program 

                          with respect to the number of employees, 

                          number and type of facilities and size 

                          of budget;



                      (b) The type of agency operation, including 

                          the composition and structure of the 

                          Agency's workforce; and



                      (c) The nature and cost of the

                          accommodation.  Savage v. Dept. of Navy, 

                          36 MSPR 148 (1988).



          3.  Reprisal Cases:



              a.  General:



                  (1) Under 5 U.S.C. § 2302(b)(8), it's a

                      prohibited personnel practice to take or 

                      fail to take  or threaten to take or fail to                       take a personnel action against an

                      employee or applicant for employment as 

                      reprisal for a disclosure that the employee 

                      or applicant reasonably believe  evidences:



                      (a) A violation of any law, rule or

                          regulation



                      (b) Gross mismanagement;



                      (c) A gross waste of funds;



                      (d) An abuse of authority; or



                      (e) A substantial and specific danger to 

                          public health or safety.



                          The disclosure must not be specifically 

                          prohibited by law or specifically

                          required by executive order to be kept 

                          secret in the interest of national

                          defense or the conduct of foreign

                          affairs.  If the disclosure is

                          prohibited by law or required to be kept

                          secret, it can be directed to the

                          Special Counsel, the agency Inspector 

                          General or an employee designated by the

                          agency head to receive such disclosures.



                  (2) Similarly, under 5 U.S.C. §  2302(b)(9), it

                      is a prohibited personnel practice to take 

                      or fail to take or threaten to take or fail                       to take any personnel action against 

                      an employee or applicant for employment for

                      the exercise of any appeal right granted by

                      law, rule or regulation.



                  (3) The distinction between 5 U.S.C. §

                      2302(b)(8) is important.  Under 5 U.S.C. § 

                      2302(b)(8), the burden on the agency    

                      is greater and employee may have right to 

                      bring action against the agency.    

   

                  (4) Board has held that reprisal for filing a

                      personal appeal, even if it includes  

                      "disclosure" of wrongful conduct, is a

                      2302(b)(9) violation, not a 2302(b)(8)

                      violation.



                       Accordingly -



�                           (a)  Filing an EEO complaint is not  

                                whistleblowing protected under

                                5 U.S.C. §  2302(b)(8).  Williams

                                v. DOD, 46 MSPR 549 (1991);                                       Doster v. Dept of Army, 56 MSPR  

                                251 (1993); Pessa v. Smithsonian 		       		            Inst., 60 MSPR 421 (1994)





                           (b)  Filing a grievance is not   

                                whistleblowing. Fisher v. DOD,

                                47 MSPR 585 (1991); Slake v. Dept 

                                of Treasury, 53 MSPR 207 (1992).



                           (c)  Filing an unfair labor practice                                   charge is not whistleblowing.

                                Coffer v. Navy, 50 MSPR 54 (1991);

                                Wooten v. Dept of Health and Human                                 Services, 54 MSPR 143 (1992).

 

                           (d)  Filing a FECA claim is not   

                                whistleblowing.  Von Kelsh v.

                                DOL, 51 MSPR 378 (1991).

              



                           (e)  See Office Special Counsel/                                       Whistleblower Protection Act                                      Outline for in-depth coverage. 



               b.  Proof of Reprisal:



                  (1) The appellant has the burden of proof of 

                      reprisal.  Dunning v. National Aeronautics

                      and Space Administration, NASA, 718 F.2d 

                      1170 (D.C. Cir. 1983).  In Hagmeyer v.

                      Department of Treasury, 757 F.2d 1281 (Fed. 

                      Cir. 1985), the court held that in order for

                      an appellant to meet this burden of proof, 

                      he must show that �

                      

                      (a) A protected disclosure was made.



                          (1) In this regard, it's not necessary 

                              for the employee to show that the 

                              condition he reports demonstrates 

                              mismanagement or danger.  He need 

                              only show that the condition was one

                              that he reasonably believed to

                              constitute one of the conditions

                              covered by the statute.  If the 

                              condition is actually demonstrated, 

                              that is sufficient but not

                              necessary.  Ramos v. Federal                                      Aviation Administration, 4 MSPR 388

                              (1980); Cooney v. Dept. of Air

                              Force, 37 MSPR 240 (1988).



                      (b) The accused official knew of the

                          disclosure.



                      (c) Retaliation resulted.



                      (d) There was a genuine nexus between the 

                          retaliation and the employee's removal.



              c.  Causal Connection:



                  (1) Before an Agency action will be reversed on                       the basis of a prohibited personnel                               practice, the employee involved must show a

                      causal connection between the agency action 

                      and the prohibited personnel practice. 

                      Golden v. Dept. of Army, 41 MSPR 501 (1989); 

                      Clark v. EEOC, 42 MSPR 467 (1989).



                  (2) In Gerlach v. Federal Trade Commission,    

                      9 MSPR 268 (1981), a reprisal case, the 

                      board adopted the analysis of Mount Healthy 

                      School District Board of Education v. Doyle, 

                      429 U.S. 274 (1977), as the analytical model 

                      to be used in determining causal connection. 

                      Under that approach, the employee has the 

                      burden of establishing by preponderant

                      evidence that the protected conduct was a

                      substantial or motivating factor in the 

                      personnel action.  Then, if the employee 

                      carries that burden, the burden shifts to 

                      the employer to prove by preponderant

                      evidence that it would have taken the same 

                      action even if the protected conduct had not

                      taken place.  Under this approach, the Board 

                      will reverse the Agency's action only if it

                      is determined that the prohibited personnel 

                      practice was the motivating factor or "real 

                      reason" for the Agency's action.



 IV.  NOT IN ACCORDANCE WITH THE LAW.



      A.  This section would, on its face, appear to require                reversal of an Agency action regardless of harmful

          error, if that action was in violation of some statutory 

          provision or right.  Example would be failure to provide 

          employee notice and opportunity to responding Chapter 43

          or 75 case, Stephen v. Dept. of Air Force, 47 MSPR 672 

          (1991).



      B.  As noted earlier under Baracco v. Dept. of 

          Transportation, 15 MSPR 112 (1983), affirmed 735 F.2d 

          488 (Fed. Cir. 1984), the Board and the Courts have 

          applied a harmful error standard to some statutory

          violations.  In Baracco, an individual was given less 

          than seven days to respond to an adverse action in

          violation of 5 U.S.C.  § 7513(b)(2).  Such a statutory 

          violation would appeal to mandate reversal of the Agency 

          action under 5 U.S.C. §  7701(c)(2)(A), modifying a

          contrary holding in Ratley v. Dept. of the Army, 13 MSPR           316 (1982).  The Board found that if all 

          statutory violations made actions "not in accordance 

          with the law" and therefore requiring reversal, the same

          result would have to be reached with respect to

          regulatory violations thereby rendering meaningless the

          harmful error provision.  To avoid making the "not in 

          accordance with the law" provision meaningless, the 

          Board held that it would read the harmful error

          provision as applicable to all procedural errors

          established by law or regulation.  It was left unsaid 

          what types of violations of law might result in finding 

          an action to be not in accordance with the law.  It 

          appears, however, the board is making a distinction 

          between procedural statutory violations and substantive 

          violations.  In the former, the Board appears to be 

          applying a harmful error standard whereas in the latter 

          it appears to be applying an absolute standard requiring 

          reversal.



      C.  The application of a harmful error standard to a

          procedural statutory violation was reaffirmed in Handy

          v. U.S. Postal Service, 754 F.2d 335 (Fed. Cir. 1985). 

          That case involved an employee removed by adverse action 

          who apparently was not granted an oral reply because the

          Agency did not believe he had requested a reply session. 

          Relying upon Baracco, the Board held that there was no

          showing that the denial of the statutory reply right was

          harmful.  In court, the employee argued that the removal 

          could not be sustained because it was not in accordance 

          with the statutory rights afforded him.  On appeal, the

          Court affirmed the approach of the Board stating that 

          "having failed to show that in some way an oral reply 

          would have possibly affected the Agency's decision, 

          petitioner is not entitled to prevail.  It is

          insufficient simply to show that a statutory procedure 

          was not followed at the Agency level.  Harmful error 

          must be shown."



      D.  In Stephen v. Dept. of Air Force, 47 MSPR 672 (1991), 

          the Board made a statement of not in accordance 

          with law.  The Board held "that an appealable action 

          should be reversed as 'not in accordance with law' even 

          if minimum constitutional due process consistent with 

          Loudermill was afforded to an appellant and he has not

          shown harmful error under 5 U.S.C. § 7701(c)(2)(A), if

          the action is unlawful in its entirety; i.e., if there 

          is no legal authority for the agency's action".  In 

          footnote 12, the Board noted that a violation of

          constitutional minimum due process under Loudermill is

          not subject to a "not in accordance" analysis under    

          5 U.S.C. § 7701(c)(2)(C).



	E.   	Old rule was if an adverse action by an agency is 				predicated on an agency’s erroneous interference with 			an employee’s rights under the

		Family and Medical Leave Act (FMLA),

		the adverse action was a violation of law and it may

		not be sustained. Ramey v. USPS, 70 MSPR 463 (1996).

		Ramey was overruled in Ellshoff v. Department of the

		Interior, 76 M.S.P.R. 54 (1997) The rule now is where 			the facts either raised by the appellant or record 			implicate the FMLA, Board will consider and apply

		FMLA without shifting the burden of proof to the 				appellant.If issue arises, the will need to address the

		issue of the appellant’s entitlement to FMLA. 
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