		CHARGING MISCONDUCT IN ADMINISTRATIVE CASES





I.  INTRODUCTION





A. Many adverse actions are overturned because the agency failed to prove the specific reason the agency gave for the action itself.


	


	B. The key is to develop charges which conform to the evidence and describes what 	occurred in the simplest manner.





II. BASIC RULES IN CHARGING





	A. Evaluate the evidence


		


		1. What evidence exists?


		


		2. What does the evidence prove?


		


		3. Where are the problem areas or holes?


		


		4. Where can the case's evidence be attacked from?


		


		5. Is there conflicting evidence?


		


		6. Are there conflicting versions?


		


		7. Where is credibility an issue?


		


	B. Develop Alternative Charging


		


		1. Charge in plain language.


		


		2. Evaluate all plausible approaches to fit the evidence.


		


		3. Discuss any specific agency standards of conduct that defines the conduct.


		


		4. Discuss any applicable disciplinary policy that defines the conduct.


		


		5. Discuss any applicable negotiated agreement which defines the conduct.


		


	C. Review Applicable Case Law


		


		1. Look at specific burdens of proof defined in case law.


		


		2. Look at simplest charge that defines the conduct.


		3. Try not to charge any offense that is too complex to prove.


		


		4. Avoid charging criminal offenses


		


	D. Fine Tune the Charges in Clear And Concise Language


		


		1. Notice of proposal should inform the employee what offense is going


		to be proved.


		


		2. Describe all facts supporting the charges in specification format.


		


		3. Do not use terms associated with burdens of proof.


		


		4. Do not use charges open to interpretation.


		


III. GENERAL CASE LAW ON CHARGING


	


	A. No case law exists defining appropriate "cause".


	


	B. An adverse action may be brought as long as it will promote the efficiency of the 


	service. Penaloza v. DHHS, 4 M.S.P.R. 322 (1980).


	


	C. Agency adverse action charges are not to be technically construed. Spearman v. USPS, 	44 M.S.P.R. 135 (1990): Pfanz v. Dept. of Transportation, 21 M.S.P.R. 71, aff'd, 776 	F.2d 1058 (Fed. Cir. 1985).


	


	D. In order to prove the charge, the elements of the charged offense must be 


	proved. Messersmith v. GSA, 9 M.S.P.R. 150 (1981).


	


	E. The Board will not sustain an action on the basis of a charge that could have


	been brought but was in fact not brought. Johnson v. GPO, 5 M.S.P.R. 354 (1981).





F. The recent case of Otero v. U.S. Postal Service, 73 M.S.P.R. 198 (1997) sets forth   some basic rules in charging.





	1. An agency is not required to affix a label to a charge of misconduct.  There


	is no law or regulation requiring it.





	2. If an agency chooses to label an act of misconduct, it must prove the elements


	that make up the legal definition of that charge.





3. An agency may describe actions that constitute misbehavior in narrative form and have its discipline sustained if the efficiency of the service suffers due to


the misconduct.





4. An agency’s charge must be viewed in light of the accompanying 


specifications and circumstances and should not be technically construed.





5. An agency is required to state the reasons for the proposed adverse action


in sufficient detail to allow an employee to make an informed reply.





6.  Hypertechnical common law pleading is not Board practice. 





7. An agency must not label its charge with terms that are not supported by 


proven misconduct. 





8. The rule that a charge must fall if any element of a charge label is not proven does not mean that the charge must fall if any portion of the narrative description of the charge is not proven.





9. Where more than one event or factual specification is set out to support a 


charge, proof of one or more, but not all, of all supporting specifications is


sufficient to sustain the charge.


 


IV. PROCEDURAL ASPECTS OF CHARGING


	


	A. Where a charge consists of more than one element, each element must be proven by a


	preponderance of the evidence in order to sustain the charge. Burroughs v. Dept. of Army.


	918 F.2d 170 (Fed. Cir. 1990)


	


	B. Each separate independent act will be treated as a separate charge, no matter how the 	charge is worded. Chauvin v. Dept. of Navy, 38 F.3d 563 (Fed. Cir. 1994).


	


	C. An agency is allowed to sustain a charge in part.  The Burrough rule doe not apply to


	agencies. Weaver v. USDA, 55 M.S.P.R. 569 (1992).


	


	D. Cumulative charging is to be avoided. Separate charges may be brought on the


	basis of separate causes of action.  However, a higher penalty is not justifiable


	on the basis one act of misconduct can be characterized in several ways.


	Southers v. VA, 813 F.2d 1223 (Fed. Cir. 1987).


	


	E. Two or more charges are permissible when although the charges are related and based 	on he same facts, they describe separate types of misconduct with different burdens of 	proof. Mills v. Dept. of Army, 55 M.S.P.R. 633 (1992).


	


V. PROBLEMS AREAS IN CHARGING MISCONDUCT


	


	A. Sexual Harassment


	


		1. Charging sexual harassment may be done by either alleging a violation of Title


		VII of the Civil Rights Act, an agency regulation, or a generally accepted 				rule of conduct.


		


		2. If an agency charges a violation of Title VII, it must prove the Title VII 				violation. Hillen v. Dept. of Army, 66 M.S.P.R. 68 (1994).


		


		3. If an agency charges under its own regulation which does not merely mimic


		Title VII's standard, the agency need not prove all elements of the Title VII 


		standard, but must prove that the conduct occurred and violated the regulation.


		Alsedek v. Dept. of Army 58 M.S.P.R. 229 (1993)


		


		4. A supervisor can be charged with violating a generally accepted rule of conduct


		expected of a supervisor. Hatch v. Dept. Of Air Force, 40 M.S,P.R. 260 (1989)


		


		5. In charging hostile environment sexual harassment cases, an agency must


		consider the totality of circumstances from the point of view of a reasonable


		person and not from the perspective of viewing each incident in isolation.


		Furthermore, an agency does not need to find either psychological harm or 


		diminished performance in the victim in order to support a charge of sexual 


		harassment under Title VII. King v. Hillen and MSPB, 21 F.3d 1572 (Fed. Cir.


		1994).





		6. No requirement exists to show that an abusive working environment does not


		need to seriously affect an employee’s psychological well-being or lead to 


		plaintiff injury. Harris v. Forklift Systems Inc., 114 S.Ct. 367 (1993).





7. An employee may be charged with both sexual harassment and conduct unbecoming a federal employee.    An agency may place these in separate


paragraphs charging sexual harassment where alleged misconduct has sexual overtones and the other describing the use of obscenities.  Both charges have distinct elements of proof and are not dependent upon each other.


Schifano v. Department of Veterans Affairs, 70 M.S.P.R. 275 (1996).


		


	B. Crimes in General


		


		1. Charge conduct and not crimes as a general rule.


		


		2.  If an appellant is charged with misconduct which is demonstrated only


		by a criminal conviction which is later reversed, the action will fail for the


		lack of preponderance of misconduct. Robinson v. Dept. of Army, 


		21 M.S.P.R. 270 (1984).


		


		3. When an employee is removed based on his conduct and not on the


		arrest and indictment, the agency action is not affected by a subsequent court


		conviction based on the same conduct. DePappe v. U.S . Postal Service


		27 M.S.P.R. 565 (1985).


		


		4. An acquittal of criminal charges does not bind an agency's adverse action


		to remove an employee. Adams v. Dept. Of Transportation, FAA


		16 M.S.P.R. 158 (1983); Rodriquez-Ortiz v. Dept. of Army,


		46 M.S.P.R. 546 (1991).


		


	C. Theft


		


		1. When charging theft, an agency must prove the requisite criminal intent


		that the appellant intended to permanently deprive the owner of possession


		or use of the property.  If an agency charges a crime, the agency must prove 


		all elements commonly associated with the crime. King v. Nazelrod, 


		43 F.3d 663 (Fed.Cir. 1994).


		


		2. An agency must prove all elements it charges, including all elements of


		a crime. Nakel v. Dept. of Transportation, 782 F.2d 975 (Fed.Cir. 1986).


		


3. The Board has upheld removal for first time offenses of theft or unauthorized


 possession of an employer’s property where the value of the property taken was 


 de minimis. Vannoy v. OPM, 75 M.S.P.R. 170 (1997)





	D. Absence Without Leave (AWOL)


		


		1. AWOL may not be used to charge an employee who was in approved


		leave status. Cooke v. FAA, 17 M.S.P.R. 376 (1983).


		


		2. The failure to follow proper leave procedures is a separate distinct offense


		from AWOL. Nash v. USPS, 8 M.S.P.R. 307 (1981);An agency may charge an


		employee with the failure to follow leave requesting procedures as long as the 


		employee is on notice of the procedures he is expected to follow. 


		Wilkinsonv. Dept. of Air Force, 68 M.S.P.R. 4 (1995).


		


		3. An agency is under no obligation to tolerate absences due to a medical


		condition if the employee fails to submit medical documentation to support


		the absence. Nunes v. EEOC, 13 M.S.P.R. 428 (1982).


		


		4. When an employee fails to produce the required medical documentation,


		the employee may be removed for AWOL or the failure to follow proper


		leave procedures. Kulinski v. USPS, 37 M.S.P.R. 574 (1988).


		


		5. The employee may offer medical evidence for the first time at the 


		MSPB even though the medical evidence was not available to the agency


		prior to the disciplinary decision. Cantu v. Dept. of Navy, 24 M.S.P.R. 601


		(1984);McKinley v. VA, 35 M.S.P.R. 412 (1987).


		


		6. To prove AWOL, an agency must show by a preponderance of the evidence


that the employee was absent and that the absences were not authorized or that a request for leave was properly denied.  Carr v. Dept. of Air Force, 10 M.S.P.R. 498 (1982);Boscoe v. Dept. of Agri., 54 M.S.P.R. 315 (1992).


		


		7. An agency may require the submission of administratively acceptable


		evidence for an absence of any duration. 5 C.F.R. 630.403;


		Rison v. Dept. of Navy, 23 M.S.P.R. 118 (1984).


		


8. Ramey v. U.S. Postal Service, 70 M.S.P.R. 463 (1996) was abrogated in Ellshoff v. Dept. of Interior, 76 M.S.P.R. 54 (1997).  In Ramey the Board held


that a claim of entitlement to leave under the Family and Medical Leave Act (FMLA) would be treated as a defense under 5 U.S.C. section 7701(c)(2)(C).  Ellshoff now holds that where the facts either specifically raised by the appellant or otherwise shown by the record implicate the FMLA the Board will consider and apply the FMLA without shifting the burden of proof to the appellant and a FMLA claim will not be treated as a defense under 5 U.S.C. section 7701(c)(2)(C).  What this means is that both parties will have to timely raise this issue when it is applicable to their case.


 


	E. Threats


		


		1. The case the MSPB currently follows in this area is


		Metz v. Dept. of Treasury, 780 F,2d 1001 (Fed.Cir. 1986).


		


		2. The MSPB will give the words used the interpretation that would


		be given to them by a reasonable person, and that in weighing the evidence,


		the MSPB must consider: the listener's reactions; the listener's apprehension of 			harm; the speaker's intent; any conditional nature of the statements at issue; and


		the attendant circumstances. The reasonable person test is applied by giving 


		credence and great weight to what persons who actually heard the statement


		actually did.


		


	F. False Statements


		


		1. An agency may charge a federal employee who falsely denies employment-		


		related misconduct to 	his or her agency.  There is no right to falsely deny charged 	


		conduct under 5 U.S.C. section 7513(a).  The employee may exercise their Fifth


		Amendment Right to remain silent. An agency may charge the false statement


		as a ground for adverse action. LaChance v. Erickson, 1998 WL 17107 (U.S.)





		2. To sustain a charge of falsifying a government document, proof of intent to


		deceive or mislead the agency must exist. Naekel v. Dept. of Transportation, 


		782 F.2d 975 (Fed.Cir. 1986)


		


	G. Insubordination


		


		1. The agency is required to establish that the refusal to obey was intentional


		and willful disobedience. Gallagher v. Dept. of Labor, 11 M.S.P.R. 612 


		(1982). 


		


		2. A charge of insubordination will not be upheld when an agency cannot prove 			that an order was in effect. Johnson v. Dept. of Justice, 61 M.S.P.R. 110


		(1994).


		


		3. Employees do not have an unfettered right to disregard a law, rule or


		regulation merely because they have substantial doubts as to the 


		constitutionality or validity of that law, rule or regulation.


		Gragg v. U.S. Air Force, 13 M.S.P.R. 296 (1982).


		


		4. A charge of insubordination will not be sustained in the absence of a


		showing that the order was proper. Fleckenstein v. Dept. of Army,


		63 M.S.P.R. 470 (1994).


		


		5. Where the employee is found to have acted with the ultimate


		purpose of obeying an order, although that fact is late, the MSPB will not sustain


		the charge. Phillips v. GSA, 878 F.2d 370 (Fed.Cir. 1989).


		


6. Insubordination does not include a negligent or otherwise unintentional failure to obey an order.   An agency may prove a charge of failure to follow supervisory instructions by establishing that proper instructions were given to an employee and that employee failed to follow them, without regard to whether the failure was intentional or unintentional. Hamilton v. U.S. Postal Service, 71 M.S.P.R. 547 (1996).





7. An alternative charge in this area is insolence which is flagrant and contemptuous disrespect. Repeated insolent behavior by an employee would make a mockery of management’s authority and supervisory responsibility.


Jefferson v. VA, 6 M.S.P.R. 348 (1981). Insolent behavior can be grounds for removal. Redfearn v. Dept. of Labor, 58 M.S.P.R. 307 (1993) In Redfearn the agency based its removal on two specifications of insubordination and four specifications of insolent behavior. All but one specification of insubordination were upheld by the Board. 





8. Abusive language may appear in this type of conduct and will also support removal of employees. Wiggins v. National Gallery of Art, 980 F.2d 1436 (Fed.Cir. 1992)  Abusive language disrupting agency operations will warrant removal if there has been progressive discipline of the employee. James v. FERC,


755 F.2d 154 (Fed.Cir. 1985)





9. In one case an appellant was removed for insolence, insubordination and the failure to carry out specific written orders or to observe regulations.  The employee failed, however, to timely appeal her case.  Johnson v. Smithsonian


Institution, 74 M.S.P.R. 88 (1997)





	H.	Physical Inability to Perform





		1. When an agency attempts to meet its burden of proof in cases where an agency


has charged an appellant with the physical inability to perform his duties, an agency must establish a nexus between the medical condition of the 


		appellant and the observed deficiencies in the performance or conduct of the


appellant or the high probability of a hazard when the condition may result in an injury to him or others because of the work the appellant does. Yates v. U.S. Postal Service, 70 M.S.P.R. 172 (1996).





2. The charge of inability to perform job duties is distinct from charge of unsatisfactory performance.  The charge of unsatisfactory performance does not require medical evidence where the charge of inability to perform job duties does.


Nonmedical evidence alone is insufficient to establish a charge of inability to perform duties, however, it may corroborate any medical evidence of incapacity. Ellshoff v. Dept. of Interior, 76 M.S.P.R. 54 (1997)
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