        CHAPTER 75 (MISCONDUCT) CASES

I.  
ACTIONS COVERED BY MSPB JURISDICTION


A.
Chapter 75 covers the following adverse actions by the Agency 5 U.S.C. sect.



 7512(1)‑(5):



1. 
Removal



2.
Suspension for more than 14 days



3.
Reduction in grade



4.
Reduction in pay



5.
Furlough of 30 days or less (although not punitive)


B.
The following actions are not appealable under Section 7512(A)‑(E):



1.
Suspension or removal under 5 U.S.C. sect. 7532 in the interests of national                      security



2.
Reduction in force (RIF) under 5 U.S.C. sect. 3502



3.
Reduction in grade of supervisors or managers who have not completed the                       probationary period under 5 U.S.C. sect. 3321(a)(2), if such reductions are to the 

                             
grades held immediately before those persons became supervisors or managers.



4.
Reduction in grade or removal for unacceptable performance under 5 U.S.C. sect. 
4303.



5.
Action initiated under Section 1215 (relating to cases initiated by the Special                     Counsel) and Section 7521 (actions against Administrative Law Judges)


C.
Employees who may file an appeal under 5 U.S.C. sect. 7511(a)(1):



1.
Non‑probationary employees in the competitive service or employees who have                completed one year of current continuous employment under other than a 
temporary appointment limited to one year or less. 5 U.S.C. sect.                                        7511(l)(A)(i)‑(ii).



2.
Preference eligibles in the excepted service, U.S. Postal Service, or Postal Rate 




Commission who have completed one year of continuous service in the

 


same or similar position. 5 U.S.C. sect. 7511(B)(i)‑(ii).



3.
Non‑preference eligibles in the excepted service who are not serving a 
probationary or trial period under other than a temporary appointment pending 

                        
conversion to the competitive service or who have completed two years of current 

                       
            continuous service in the same or similar positions in an Executive agency under 

                        
other than a temporary appointment limited to two years or less.  This does                        not apply to members of an intelligence activity of a military department covered              under 10 U.S.C. sect. 1614 unless they are preference eligible then the employee               must see 5 U.S.C. sect. 2108(3). See 5 C.F.R. sect. 752.401(d)(9);

 


Monser v. Department of Army, 67 M.S.P.R. 477 (1995).

II.
PROCEDURES FOR A CHAPTER 75 ACTION


Under 5 U.S.C. sect. 7513(b), an employee against whom an action is proposed is entitled to:


A.
At least 30 days' advanced written notice, unless there is reasonable cause to believe the               employee has committed a crime for which a sentence of imprisonment may be imposed 

                  
(then 7 days' notice is permitted), stating specific reasons for the proposed action


B.
A reasonable time, but not less than seven days, to answer orally and in writing and to 

                   
furnish affidavits and other documentary evidence in support of the answer


C.
To be represented by an attorney or other representative


D.
A written decision and the specific reasons therefor at the earliest practicable date

III.
APPEALS OF CHAPTER 75 ADVERSE ACTION


A.
Under 5 U.S.C. sect. 7513(d), employee appeals of Chapter 75 actions are covered by 5 

                 
U.S.C. sect. 7701.


B.
An Agency decision will not be sustained if the employee shows any of the following 

             
under 5 U.S.C. sect. 7701(c)(2)(A) - (C):



1.
 A harmful error in applying the Agency's procedures in arriving at its decision



2.
 The decision was based on any prohibited personnel practice described in 5 

                    

 U.S.C. sect. 2302(b).



3.
 The Agency decision was not in accordance with the law

IV.
ELEMENTS OF THE AGENCY CASE


A.
There are three elements in a Chapter 75 case which are:



1.
 Alleged misconduct occurred.



2.
 Nexus between the conduct and the efficiency of the service.

3. Appropriateness of the penalty.

4. For example, in order to sustain a suspension, an agency must prove by preponderant evidence that the charged conduct occurred, that a nexus exists between the conduct and service efficiency, and that the penalty is reasonable. Norrington v. Dept. of Air Force, 83 M.S.P.R. 23 (1999).


B.        Alleged misconduct occurred



1.
The Agency must prove the misconduct alleged as the basis for the adverse action.



2.
 If an Agency charges an employee with absence without leave (AWOL), the         Agency would have to prove an AWOL occurred.

                        3. 
An agency may charge a federal employee who falsely denies employment-






related misconduct to 
his or her agency.  There is no right to falsely deny charged 
conduct under 5 U.S.C. section 7513(a).  The employee may exercise their Fifth




Amendment Right to remain silent. An agency may charge the false statement




as a ground for adverse action. LaChance v. Erickson, 118 S.Ct. 753 (1998).


C.
 Nexus between the conduct and the efficiency of the service.



1.
5 U.S.C. sect. 7513(a) requires an Agency to only take an adverse action against an employee only for such cause as will promote the efficiency of the service.



2.
As a general rule, there must be a reasonably foreseeable specific connection between an employee's conduct and the efficiency of the service before any adverse action may be taken by the Agency.



3.
A showing of nexus is required in all cases. Risner v. FAA, 7 M.S.P.R. 480 (1981); Parsons v. Dept. of the Air Force, 707 F.2d 1406 (D.C. Cir. 1983).



4.
Nexus does not have to be alleged in a proposal letter.  Nexus may be inferred from the facts or charges described in a proposal letter. Brook v. Corrado, 999 F.2d 523 (Fed. Cir. 1993).



5.
Nexus is presumed in on‑duty cases.



6.
Nexus is usually the primary issue in off‑duty misconduct cases.



7.
There are three independent ways to prove nexus linking the employee's off‑duty                              misconduct with the efficiency of the service under Kruger v. Dept. of Justice, 32 

   


M.S.P.R. 71 (1987).  They are:




a.
A rebuttable presumption of nexus may arise in certain egregious 

       



circumstances based on the nature and gravity of the misconduct.




b.
A showing by preponderant evidence that the misconduct affects the 




            employee's or his coworker's job performance or management's trust and 


                        

confidence in the employee's job performance.


                       c.
A showing by preponderant evidence that the misconduct interfered with                           or adversely affected the agency's mission (includes bad publicity).



8.
It is a prohibited personnel practice under 5 U.S.C. sect. 2302(b)(10) to 





discriminate for or against any employee or applicant for employment on the basis             
of conduct which does not adversely affect the performance of the employee or 


                  

applicant or the performance of others.



9.
Specific Examples of Nexus Determinations




a.
 Violent Conduct on Agency Premises.





(1)
Violent conduct on Agency premises will clearly establish nexus.  

                        


Depte v. United States, 715 F.2d 1481 (Fed.  Cir. 1983).





(2)
Violent off‑duty conduct will generally result in a finding of nexus.  


                     



In Taylor v. Dept. of Navy, 35 M.S.P.R. 438 (1987), the Board 




                                    

found nexus existed in a case where the Appellant was convicted                                                    involuntary manslaughter.  The conduct was found to be 







of egregious misconduct, the misconduct was widely known within






the Agency, the Appellant's continued employment would 










interfere with or adversely affect other employees' job 









performance, and  management had no confidence in the Appellant 



to perform her job in a trustworthy manner.





(3)
Off‑duty drug offenses will generally result in a finding of nexus.



   
            (a)
A sheet metal mechanic was convicted of  distribution and                                                              attempted distribution of speed.  Nexus was found due to 





the destruction of trust and confidence by supervisors in the 


employee's work.  The elements of trust were found in the 


                       

                        high precision and safety aspects of  the Appellant's                                                                         position.  Stephens v. Dept. of Air Force,  34 M.S.P.R.                                                                    234, n.1 (1987).


                                               (b)
 A housekeeping foreman was found guilty of possession of                                                  cocaine with intent to distribute.  Nexus was found due to                                                   his position which required trust and his eggregious                                                             misconduct.  Hawkins v. Dept. of Veterans Affairs, 

                                                                        46 M.S.P.R. 484 (1990).

                                   
            (4)
On‑duty narcotics offenses will usually have no problem                                                                             showing  a  nexus.




                        (a)       An aircraft sheet metal mechanic was found by Security                                                     
Police using and possessing marijuana while on duty.  The                                                 
Agency established the nexus through the critical                                                               
nature of  his repair work on F‑4 aircraft and the potential                                                  
loss of lives that a repair error due to his drug involvement                                                 
could cause.  This shows the importance of the Agency's                                                    
mission is establishing nexus.  Facer v. Dept. of Air 
Force,                                                
33 M.S.P.R. 243 (1987).


                          

(b)
A supervisory customs inspector was indicted for conspiring                                                   to allow her husband to import controlled substances into                                                        the United States.  Nexus was
presumed since the indictment                                                   arose from the Appellant's official duties. McCants v. Dept. 
                                                                           of Treasury, 34 M.S.P.R. 125 (1987).

                                   
         (5)
Off‑Duty Theft and Fraud




                      (a)
An employee was removed for black-marketing motor                                                        
vehicles.  Nexus was found since it interfered with or                                                         
adversely affected the Agency's mission and affected the                                                    
Agency's trust and confidence in the employee's job                                                 
performance.  The Board noted that public perceptions                                                      
impaired the efficiency of the Agency by undermining                                                       
public confidence in it.  Jordan v. Dept of the Air Force,                                                    
36 M.S.P.R. 409 (1988).




                 (b)         
Employee while serving as union president filed inaccurate                                                                        
reports with the Department of Labor to conceal                                                                                       
unauthorized disbursements of union funds for himself and                                                                        
others.  His conduct affected the agency’s trust or                                                                                     
confidence in his job performance.  Beck v. Dept. of                                                                                 
Justice, 67  M.S.P.R. 219 (1995).



                      (6)
On‑Duty Theft and Fraud






(a)
An employee was removed for falsification of a workers'                                                     compensation 
claim.  Nexus was established since the                                                        Agency lost confidence in the
 employee's trustworthiness                                                   after he pled guilty to the crime of false pretenses.


                                                                      
Crofoot v. GPO, 823 F.2d 495 (Fed.  Cir. 1987).




                        (b)
A removal was sustained for falsification of medical













.                                   Records.  One important reason is the Agency could not                                                      trust the Appellant to 




records. Falsification would have a significant effect on the 



























employee’s reputation for honesty and integrity  This could 



have an effect
on patient care. Gipson v. Veterans Admin, 










682 F.2d 1004 (D.C. Cir. 1982).

   

                      (7)
 Off‑Duty Sexual Misconduct Cases have usually found nexus




                        (a)      An Appellant was removed due to a charge of sexual                                                                                   misconduct with his daughter.  His agency could not trust                                                                            him to perform his classified duties since he  breached his                                                                           parental trust.  Doe v. NSA, 6 M.S.P.R. 555 (1981).






           (b)       A distribution clerk was removed for sexual abuse  

                                                                       involving a minor.  The conduct was egregious and the                                                                                postmaster  testified he had lost confidence in the employee







Other employees testified they strongly objected to his 









return, and there was adverse publicity concerning the







Appellant in various newspaper articles.  The Board 










noted this could  adversely affect the Agency’s reputation 








and dealings with the public.  Graham v. USPS,







49 M.S.P.R. 364 (1991).


D.
 Appropriateness of the Penalty



1.
Douglas v. Veterans Administration, 5 M.S.P.R. 280 (1981) set forth 12 factors to 
be considered in determining an appropriate penalty in a Chapter 75 case.  They                are:




a.
The nature and seriousness of the offense, and its relation to the 
employee's duties, position, and responsibilities, including whether the                  offense was intentional or technical or inadvertent, or was committed                    maliciously or for gain, or was frequently repeated.




b.
The employee's job level and type of employment, including supervisory        
or fiduciary role, contacts with the public, and prominence of the position.


                       c.
The employee's past disciplinary record.



           d.
The employee's past work record, including length of service, performance 

                                    
on the job, ability to get along with fellow workers, and dependability.




e.
The effect of the offense on the employee's ability to perform at a 
satisfactory level and its effect upon the supervisor's confidence in the 

                                    
employee's ability to perform assigned duties.



f.
Consistency of the penalty with those imposed upon other employees for 




the same or similar offenses.




g.
Consistency of  the penalty with any applicable agency table of penalties.




h.
The notoriety of the offense or its impact upon the reputation of the 

                         

agency.




i.
The clarity with which the employee was on notice of rules that were 

                              

violated in committing the offense, or had been warned about the conduct 


                        

in question.




j.
Potential for the employee's rehabilitation.




k.
Mitigating circumstances surrounding the offense such as unusual job

                      


tensions, personality problems, mental impairment, harassment, or bad 

                        

faith, malice or provocation on the part of others involved in the matter.

                                   l.
The adequacy and effectiveness of alternative sanctions to deter such                                 conduct in the future by the employee or others.


2.
 Basic Principles



a.
The Board will not disturb an agency's penalty if the penalty chosen is the 
maximum reasonable penalty based on the consideration of all relevant factors. 

                              
Davis v. Dept. of Treasury, 8 M.S.P.R. 317 (1981); Lazenby v. Dept. of Air                      Force, 66 M.S.P.R. 514 (1995); Jacoby v. U.S. Postal Service, 85 M.S.P.R. 554                (2000).  

          b.
    The Board does not have independent authority to set penalties.  When the Board sustains all of an agency’s charges, the Board may mitigate the agency’s original penalty to the maximum reasonable penalty when it finds the agency’s original penalty is too severe.  When the Board sustains fewer than all the agency’s charges, the Board may mitigate to the maximum reasonable penalty so long as the agency has not indicated either in its final decision or during proceedings before the Board that it desires that a lesser penalty on fewer charges. LaChance v. Devall and MSPB, 178 F.3d 1246 (Fed. Cir. 1999).



c.
Where the Agency decision notice contains information showing the Agency has              considered all relevant circumstances in reaching its decision to impose specific 

                         
disciplinary action, that decision will be entitled to more deference by the Board 

                       

than a decision reflecting no such consideration.  Littledyke v. Dept. of 
Agriculture, 6 M.S.P.R. 430 (1981).

 

d.
The Agency decision letter is not required to contain an explicit recitation of the 

                        
reasoning supporting the penalty determination as opposed to the reasons stated 

                        
for taking the adverse action.  Ahr v. Dept. of Justice, 23 M.S.P.R. 238 (1984).


3.  
Problems Areas



a.
 Less Than All Charges Sustained




(1)
When the Board sustains fewer than all the agency’s charges, the                Board may mitigate to the maximum reasonable penalty so long as             the agency has not indicated either in its final decision or during                 proceedings before the Board that it desires that a lesser penalty on             fewer charges. LaChance v. Devall and MSPB, 178 F.3d 1246                    (Fed. Cir. 1999).



            (2)
This means the AJ will look at the seriousness of the sustained                                charges to see if they warrant the penalty imposed.  The AJ may mitigate               the penalty following the rule of prior agency preference being indicated.




(3)       This is a problem agency representatives must be aware of during the 





review process.  Only solid charges should be upheld by the deciding





official.




(4)
ADVICE: Have the deciding official state specifically in the decision letter 

                                    
in a removal case that he or she considers each offense sufficient to 






warrant the penalty of removal.


           b.         Disparate Treatment Claims




(1)
If an Appellant raises an allegation of disparate treatment in comparison to 

                                    
a particular employee, the Agency must prove by a preponderance of 

                                    
evidence a legitimate reason for the difference before the penalty will be 

                                   

upheld. Hooks v. TVA, 18 M.S.P.R. 294 (1983).




(2)
Mathematical rigidity or perfect consistency among the penalties is not 

                                   

required. Filson v. Dept. of Transportation, 7 M.S.P.R. 125 (1981).

 


(3)
The consistency of a penalty with those imposed on other employees for 





the same or similar offense is only one factor to be considered in the 

                     


mitigation of an Agency imposed penalty.  Simon v. Dept. of Air Force,







60 M.S.P.R. 482 (1994).  Disparity of a penalty will not result in the 






mitigation of the assessed penalty where it is warranted by the 






circumstances.  Privette v. Dept. of Air Force, 60 M.S.P.R. 150 (1993).




(4)
When an Appellant raises an allegation of disparate treatment, she must 





show that a similarly situated employee received a different penalty.  Ally 




v. Dept of the Navy, 58 M.S.P.R. 680 (1993).




(5)
Merely showing that other employees were involved in similar misconduct 

                         

is insufficient to show disparate treatment; there must be a showing                                                that the circumstances surrounding the misconduct are substantially                                               similar.   Bess v. Dept of Navy, 46 M.S.P.R. 583 (1991).




(6)
Where an Appellant's supervisor had not been disciplined for engaging in                                       the  same misconduct as the Appellant, namely misuse of a government                                         vehicle,  there was a proper finding of disparate treatment. 










 Lynch v. Dept of Justice, 32 M.S.P.R. 33 (1986).




(7)
What are similarly situated employees?





(a)
Employees identified must be in the same organizational unit.  

                       



Gaskins v. Dept. of Air Force, 36 M.S.P.R. 331 (1988);   Carroll v.                                     Dept. of Health and Human Services, 703 F.2d 1388 (Fed. Cir.                                           1983).





(b)
The Board will not compare civilian and military members who are 
 

punished for similar misconduct.  King v. Dept ​of Army, 16 

                           


M.S.P.R. 121 (1983), aff'd, 732 F.2d 168 (Fed.  Cir. 1984).

(c)  
The Board will not compare civil servants with contract 
                   employees.  Arnold v. Dept. of Energy, 36  M.S.P.R. 561 (1988).

(8) When the MSPB determines that a penalty is appropriate, the proof of disparate treatment will not ordinarily require reversal or mitigation unless an agency knowingly and intentionally treats similarly situated employees differently or the agency decides to begin levying a more severe penalty for a certain offense without giving notice of the change in policy. Rackers v. Department of Justice, 79 M.S.P.R. 262 (1998).


C.
Prior Disciplinary Record to Enhance Penalty



(1)
AFI 36‑704, paragraph 37, provides that prior offenses may be used in 
determining penalty severity for a current offense even though they may have                    involved different offenses.



(2)
Prior offenses used in this manner must be cited in the notice of proposed action               (if any) and the notice of final decision.



(3)
Suspensions may be used only if its effective date was within three years of 

                       
            preceding the date of the proposed action for the current offense.  AFI 36‑704, 

                        
paragraph 37.1.



(4)
An oral admonishment or a reprimand may be used only if its effective date was 


                                    within the two years preceding the date of the notice of proposed action for the 

                        
current case.  AFI 36‑704, paragraph 37.2.



(5)
Supervisors may not consider a breach of the employee‑employer relationship for 

                        
which an oral admonishment was imposed as an "offense" for applying AFI 

                        
36‑704, attachment 3, in order to enhance the penalty.  AFI 36‑704, paragraph
 

                        
37.3.



(6)
Supervisors may use an oral admonishment to support their decision that a
reprimand would be an appropriate penalty.  AFI 36-704, paragraph 37.3.1.

                                    However, an oral admonishment may be used in any disciplinary action to 
document that an employee has been apprised of a rule, regulation, or other 

                       
            directive, or of his or her past misconduct or delinquency.  AFI 36‑704, paragraph

                        
37.3.2.



(7)
In Bolling v. Dept. of Air Force, 9 M.S.P.R. 335 (1981) and subsequent cases



as Toth v. USPS, 76 M.S.P.R. 36 (1997) and Covington v. Dept. of Army, 



85 M.S.P.R. 612 (2000),  the MSPB addressed the use of prior disciplinary                        actions to enhance penalties:

 


(a)
The Board held that such prior actions could not be relitigated by the 




                                    
employee where the past action meets three criteria:





1.
The Appellant was informed of the action in writing.





2.
The action is a matter of record.

   



3.
The Appellant was given the chance to dispute the charges to a 

                      



higher level official than the one who imposed the discipline.




(b)
Where the three criteria are met, any challenge to the prior disciplinary 


                     


action will receive only limited review.  The review will be limited to the 


             


record of the prior action and no new evidence or argument, other than





the Appellant's reasons for the challenge will be admissible.  The Board





will only discount the prior action if it is "clearly erroneous."




(c)
Prior discipline may only be used to enhance penalties, not prove the 


                       

            current charges against an Appellant. Raines v. U.S. Postal Service, 32 

   
                                    M.S.P.R. 56 (1986).

                  

(d)
ADVICE: Discipline letters should advise employees of their appellate 

  

            
rights.  JAGs should look for this provision.  If the Appellant does not 

                


request a hearing, a decision will be based on the paper record.  The same 


                    


thing  will result if the Appellant requests a hearing, but fails to show. 

   



Callaghan v. Navy, 748 F.2d 1556 (Fed.  Cir. 1984).  Therefore, if the 

                                  

Agency is relying on past discipline to enhance punishment, the Agency's 

                                                reply to the  Appellant's appeal should establish the Bolling criteria                                                through appropriate documentation or affidavits .

 


(e)
 If the Bolling criteria are not met, Agency may be required to prove the





 offense resulting in past discipline in order to enhance the penalty. 




           (f)
In a recent case where neither the proposal notice or decision letter informed the employee that the agency was relying on a letter of warning for prior misconduct as a factor in aggravation, the deciding official improperly relied on the letter of warning in his penalty determination. Holland v. Dept. of Defense, 83 M.S.P.R. 317 (1999).


            (8)        An agency may properly consider prior non-disciplinary counseling as a basis for an

           
                        enhanced penalty.  Lovenduski v. Dept. of Army, 64 M.S.P.R. 612 (1994).  In one


                        case, the agency properly used three prior counselings in determining the proper

                                    penalty.  The agency correctly notified the appellant of its intent to use the three prior

                                    counselings in the proposal notice.  Thomas v. Dept. of Defense, 66  M.S.P.R. 546 (1995).



(9)
SPECIAL NOTE: Deciding officials should be careful when taking into account                                         an employee’s past disciplinary record to determine an appropriate penalty for a                                        current offense.  The United States Court of Appeals for the Federal Circuit ruled                                      in Maria A. Gregory v. United States Postal Service, 2000 U.S. App LEXIS                                             10968 (May 15, 2000), that “as a matter of law, consideration may not be given to                                     prior disciplinary actions that are the subject of ongoing proceedings challenging                                      their merits.”  The court stated, “to conclude otherwise would risk harming the                                          legitimacy of the reasonable penalty analysis, by allowing the use of unreliable                                         evidence (the ongoing prior disciplinary actions) to support an agency action.”   In                                     this case, the court concluded that the testimony of the employer’s witnesses were                                     credible and provided substantial evidence to support factual findings warranting                                      disciplinary action, but found that the penalty of removal was improper based on                                      the employee’s pending disciplinary actions which were subject to potential                                              reversal.  With this decision in mind, please ensure that when a deciding official is                                     going through the Douglas Factors to determine an appropriate penalty, he or she                                      does not consider an employee’s past disciplinary action that is itself on appeal.                                        As the court stated, “[t]here is no doubt that prior disciplinary actions are an                                              important factor when considering whether a particular penalty is reasonable                                             under given circumstances …but there can also be no doubt that a penalty                                                  determination cannot be supported by an earlier prior disciplinary action that is                                         subsequently reversed.” 




Options for cases initiated prior to the Gregory decision, where the deciding                                              official has already considered an employee’s past discipline (that is currently on                                      appeal) in determining a punishment.  At least at one base, the MSPB judge went                                    back to the management representative and offered three suggestions on how to                                       deal with the case.  First, the MSPB judge suggested the possibility of remanding                                     the case back to the base so that the deciding official could determine what the                                          appropriate penalty should be without considering the past appealed discipline.                                         Second, the MSPB judge suggested that the case be dismissed without prejudice                                       pending the outcome of the appeal of the previous discipline.  Third, the judge                                          offered to reopen the hearing and have the agency provide evidence to prove that                                      the employee committed the previous offense.  If you have a similar case out there,                                   you might expect that an MSPB judge would make a similar offer.


D
Small Theft Cases

                  
(1)
Must consider all particular factors including the value of the items stolen.



(2)
Appellant's attitude is an important factor in these cases.  Compare Miguel



Dept of the Army, 727 F.2d 1081 (Fed.  Cir. 1984) and DeWitt v. Dept. of



Dept of the Navy, 747 F.2d 1442 (Fed.  Cir. 1984).

V.         DISCIPLINARY ACTION AGAINST SEXUAL HARASSERS


A.
The three elements of misconduct, nexus, and an appropriate penalty exist in sexual harassment cases.


B.
Sexual harassment is defined at 29 C.F.R. sect. 1604.11.  It is defined as un-welcomed sexual advances, requests for sexual favors or verbal or sexual conduct of a physical nature when:



1.
Submission to such conduct is made either explicitly a term or condition of employment;



2.
Submission to or rejection of such conduct by an individual is used as the basis for employment decisions affecting such individuals; or



3.
Such conduct has the purpose or result of unreasonably interfering with an individual's work performance or creating an intimidating, hostile, or offensive working environment.


C.
 Three Options to Charge Sexual Harassment Misconduct



1.
 Under Title VII of the Civil Rights Act of 1964.



2.
 Agency Regulation.



3.
 General Misconduct such as an assault or conduct unbecoming a supervisor.


D.
 Basic Rules in Charging

 

1.
When an Agency charges Title VII sexual harassment, it must prove the elements of the legal charge.  Dunning v. NASA, 718 F.2d 1170 (D.C. Cir. 1983);

                                    Downes v. FAA, 775 F.2d 288 (Fed Cir. 1985);  Hillen v. Dept. of Army, 66 M.S.P.R. 68 (1994); Campbell v. Dept. of the Air Force, 72 M.S.P.R. 480 (1996).



2.
Neither psychological injury nor interference with an employee's work performance is required to establish sexual harassment under Title VII of the Civil Rights Act of 1964. Harris v. Forklift Systems, Inc., 114 S.Ct. 367 (1993); King v. Hillen, 21 F.3d 1572 (1994).



3.
Charging can occur under an Agency regulation. Van Amber v. U.S. Postal Serv., 47 M.S.P.R. 320 (1991);  Alexander v. U.S. Postal Service,  67 M.S.P.R. 183 (1995).


4.
An Agency can charge in the alternative. Hatch v. Dept. of Air Force, 40 M.S.P.R. 260 (1989).  In the same case, an Agency can separately charge sexual harassment




and conduct unbecoming a federal employee.  Conduct involving sexual overtones may be placed in one charge and conduct involving obscenities or other behavior that is inappropriate in the workplace may be placed in another charge. 




Schifano v. Dept. of Veterans Affairs, 70 M.S.P.R. 275 (1996).



5.
Charge the conduct specifically and then cite whether the conduct violates Title VII, an agency regulation, or some general misconduct.


E. 
See CLLO Sexual Harassment Primer for in depth treatment of this area.

VI.      ADVERSE ACTION PROCEDURES AND FITNESS FOR DUTY


A.
 Chapter 75 adverse action procedures apply to fitness for duty removals, demotions or 


     
 enforced leave.



1.         Enforced leave is placing an employee in a non‑duty status against her/his will

                                    or without pay for medical reasons or any other reason in the interest of efficient

                                    or safe operation of the government.  Enforced leave of more than 14 days will




            be in Board’s jurisdiction. Reymann v. U.S. Postal Service, 77 M.S.P.R. 407 (1998)



2.        The procedural requirements of AFI 36‑704 apply.


B.
5 C.F.R. Part 339 covers medical determinations related to employability, medical



disqualifications, and authority and procedures for medical examinations.


C.
See Fitness for Duty Outline for in-depth treatment.

VII.     INDEFINITE SUSPENSIONS

     
A.       An indefinite suspension is putting employee in a non‑duty, non‑pay status for      
 



           disciplinary reasons related to alleged misconduct for an indefinite period of time but with            an ascertainable end based upon an event, e.g. conviction for a crime or a criminal                        investigation.


B.
Indefinite suspensions are not based upon provable misconduct, but upon the examination into that misconduct.  Jankowitz v.  U.S., 533 F.2d 538 (Ct.  Cl. 1976).


C.
Reasons for placing someone in an definite suspension.



1.
An indictment.  Frazier v. Dept. of Army, 22 M.S.P.R. 252 (1984).



2.
An investigation.  Rampado v. U.S. Customs Services, 28 M.S.P.R. 189 (1985).



3.
Criminal information.  Gonzales v. Dept. of Treasury, 37 M.S.P.R. 589 (1988).



4.
Certain egregious acts such as murder or national security offenses detrimental to an agency's mission.  Gonzales v. Dept. of Treasury, supra.



5.
An arrest and holding for further legal action by a magistrate.  Gonzales v. Dept. of Treasury, supra.



6.
Reasonable cause may be furnished by information uncovered during an agency's internal investigation.  Bell v. Dept. of Treasury, 54 M.S.P.R. 619 (1992).


D.
Chapter 75 and AFI 36‑704 notice and consideration provisions apply.


E.
Agency must show nexus between charge and employee's position and that suspension was reasonable. Engdahl v. Dept. of Navy, 900 F.2d 1572 (Fed.  Cir. 1990).


F.
Recent cases on indefinite suspension are: Bell v. Dept. of Justice, 54 M.S.P.R. 619 (1992); Dunnington v. Dept. of Justice, 956 F.2d 1151 (Fed.  Cir. 1992); and Jones v. Dept. of Navy, 978 F.2d 1223 (Fed.  Cir. 1992); Pararas-Carayannis v. Dept. of Commence, 9 F.3d 955 (Fed Cir. 1993); Cooper v. Dept. of Health and Human Services, 80 M.S.P.R. 612 (1999).

VIII.  
AFFIRMATIVE DEFENSES

 
A.  
Harmful Error


B.   
Prohibited Personnel Practices


C.   
Not in accordance with law


D.
See Affirmative Defenses Outline

IX.
SECURITY CLEARANCES


A.
The MSPB may not hear the merits of the underlying decision to revoke a person's



security clearance.  The MSPB will look to make sure that minimal due process



requirements were met when the security clearance was being revoked.  Egan v. Dept. of


Navy, 108 S.Ct. 818 (1988).


B.
Minimal due process is fulfilled when the Agency notified the employee of the specific



reasons for revocation, allowed an opportunity to respond before the decision, and gave



some right of appeal. Woronski v. Dept. of Navy, 39 M.S.P.R. 366 (1988); Johnson v.


Dept of the Navy, 50 M.S.P.R. 319 (1991).


C.
Egan did not create a substantive right to be reassigned to a non‑critical position.  



Lyles v. Dept of Army, 864 F.2d 1581 (Fed.  Cir. 1989).


D.
The MSPB will not consider an equal protection attack due to the Navy's differing

                        treatment of a
 contractor and a civil servant.  Riddick v. Dept. of the Navy, 



41 M.S.P.R. 369 (1989).


E.
There is no protected interest in a security clearance and thus, no due process rights. 



Alston v. Dept. of Navy, 58 M.S.P.R. 158 (1993).


F.
If an employee's security clearance has been properly suspended and the Agency believes

                       retraining the employee in a duty status would be detrimental to government interest, the


           Agency may put the employee on indefinite suspension until a final determination is made


           on the security clearance of the individual.  Finally, during the employee's indefinite


           suspension, the Agency may deny them access.  Torrance v. Dept. of Navy, 50 M.S.P.R.


           254 (1991).


G.
See Security Clearance Outline for in-depth coverage.
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