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�	NOTE ON EEOC DECISIONS

	CASE CITATION STYLES & PROCEDURAL HISTORY�tc \l1 "NOTE ON EEOC DECISIONS	CASE CITATION STYLES & PROCEDURAL HISTORY�



Two components of the Equal Employment Opportunity Commission (EEOC or Commission) issue decisions.  The first are decisions issued by the Commissioners sitting as a body.  The second are decisions issued by the Office of Federal Operations (OFO) and its predecessor the Office of Review and Appeals (ORA).  Decisions issued by the Commissioners sitting as a body are signed by the Commission’s Executive Officer on “U.S. Equal Employment Opportunity Commission” letterhead.  Decisions issued by OFO or ORA are signed by the Director of the unit and are issued on letterhead which includes “Office of Federal Operations” or “Office of Review and Appeals.”



“Decisions issued by the Commission [i.e., the Commissioners sitting as a body] are  precedential.”  �TA \s "Simpkins v. Runyon, 0887" \c 1 \l "Simpkins v. Runyon, Postmaster General, 05940887, 95 W.L. 597567 (EEOC 1995)"�Simpkins v. Runyon, Postmaster General, 05940887, 95 W.L. 597567, at 2 n.2  (EEOC 1995).  Typically, OFO issues decisions when complainants appeal a final agency decision, but occasionally the Commissioners decide the case.  Only the Commissioners issue decisions where a party has requested reconsideration.



The EEOC does not publish its decisions and no publisher has committed to printing every Commission decision.  The good news is that the Commission's decisions are nevertheless becoming increasingly accessible.  Westlaw publishes EEOC and EEOC/OFO decisions "on line" at their FLB-EEOC data base.  At the time of this writing, Westlaw has all Commission decisions from April 1994 to the present.  Information Handling Services (IHS) has "published" all EEOC decisions on microfiche cards and on Personnet Plus, a CD ROM subscription.  Only the Labor Relations Press Publications issues Commission and OFO decisions in bound volumes, titled Federal Equal Opportunity Reporter (FEOR).  However, Labor Relations Press only publishes what it considers are decisions of precedential value.  



There is no settled style for citing to EEOC decisions similar to those for MSPB or FLRA cases.  The Commission's citations to its own decisions are far from uniform.  The following style is used in this outline:  



Murphy v. Frank, Postmaster General, 05870571, 88 W.L. 12,345, 88 FEOR ¶ 3147, IHS 1878-G8, at 2 (EEOC 1988) {MBU; MSPB 43, 75 (removal); Discrim: NGP-ARB-MSPB-EEOC}.



Murphy v. Frank, Postmaster General:  When citing to its own decisions the Commission often lists complainant's last name and the name of complainant's agency, along with the docket number and date, but does not include the name of the agency head or indicate whether the decision was issued by the Office of Federal Operations or the full Commission.  The Commission's practice of simply naming the federal agency has been criticized by the courts because complainants often fail to name the secretary of the department as the defendant when they filed suit in federal court.  E.g., Lubniewski v. Dept. of Navy, 683 F.Supp. 462 (N.D. Cal. 1988).  Accordingly, I list the last name of the secretary as the "defendant" in the citation, in this case "Frank."  Because the Commission continues to cite decisions using only the name of the agency, citations used in this outline include both the secretary's name and the agency, e.g., "Frank, Postmaster General," or more typically in this outline, "Dalton, Secretary of the Navy." 



05870571:  This is the Commission's docket number.  



The first two numbers indicate the type of appeal:  



01 is the docket number for cases on appeal from final agency decisions.  These decisions are usually issued by the Office of Federal Operations (OFO), or its predecessor Office of Review and Appeals (ORA), but are sometimes issued by the full Commission. 



02 are appeals from grievance, arbitration or FLRA decisions.



03 are appeals from MSPB decisions.



04 are requests for enforcement or clarification of Commission decisions.



05 are requests to reopen and reconsider.  These decisions are always issued by the full Commission.  These cases are reviewed and drafted by a separate staff from OFO.



The next two numbers, e.g., 87, is the year the appeal or request to reopen was filed with the EEOC, in this case 1987.  



The last four numbers, 0571, is the case number, in this case, the 571st request to reopen filed with the Commission in 1987.



88 W.L. 12345:  This is a fictional citation in the format used for Westlaw decisions.  As of the date this outline was finished, Westlaw only had decisions available back to April 1994.



IHS 1878-G8:  This is the microfiche numbering system of the Information Handling Services (IHS), Englewood, Colorado.  The number to the left of the dash (-), 1878, is the microfiche sheet number, and the alpha-numeric combination to the right, G8, is the coordinates for the first page of the decision on the microfiche card.



88 FEOR ¶ 3147:  A few of the cases include a citation to the Federal Equal Opportunity Report (FEOR) published by Labor Relations Press Publications.  "88" is the FEOR volume number, 3147 is the "paragraph number" designating the case.



at 2:  This is the original, or slip, page number of the EEOC decision.



(EEOC 1988):  Within the parenthesis I include the year the decision was issued and the office issuing the decision.  



EEOC:  denotes decisions issued by the full Commission.



EEOC/OFO:  denotes decisions issued by the Office of Federal Operations.



EEOC/ORA:  denotes decisions issued by the Office of Review and Appeals, the predecessor to OFO.



PROCEDURAL HISTORY IN CITATIONS



In order to better assess how "on point" a cited decision is, a code, placed in brackets after the citation {}, has been developed for this outline to inform the reader of the status of the employee, the nature of the personnel action, whether discrimination has been alleged, and the procedural history of the case.  Below is an example:



{MBU; MSPB 43, 75 (removal); Discrim:  NGP-ARB-MSPB-EEOC}



Information to the LEFT of the COLON.  To the left of the colon is the information concerning:





Employee Status:�

MBU is bargaining unit member��

�

~MBU or non-MBU means not a bargaining unit member.  In this outline a tilde "~" means "not" or "non-"��

�

Where the status of the employee could not be determined from the decision no entry is made��

Nature of Action:�

Whether the contested personnel action is appealable to the MSPB under chapter 43 or 75, appealable to the MSPB but not under chapter 43 or 75, or not appealable to the MSPB.  The actual personnel action is sometimes indicated in parentheses.��

MSPB 43, 75�

means the contested personnel action was appealable to the MSPB under chapters 43, or 75.  There are variations to this indicator, e.g., MSPB 75, or MSPB Chapt. 75��

MSPB ~43, 75�

means the contested personnel action is appealable to the MSPB but not under chapters 43 or 75��

~MSPB�

means the contested personnel action is not appealable to the MSPB��

(parenthetical)�

describes the actual personnel action, e.g., removal, demotion, RIF, suspension etc.��

Was Discrimination Alleged?	���

Discrim�

means the employee alleged the contested personnel action was motivated by discrimination.��

~Discrim or no entry�

means no discrimination was alleged or the decision did not indicate one way or the other.��

Was Whistleblowing Retaliation Alleged?���

WB�

means whistleblowing retaliation was alleged.��

Information to the RIGHT of the COLON.  To the right of the colon is the information concerning the procedural history of the case





NGP =�

NGP grievance filed under a collective bargaining agreement��

ARB =�

Arbitration filed��

MSPB/AJ =�

MSPB appeal adjudicated by an administrative judge��

MSPB =�

Action by full Board��

EEO =�

EEO complaint filed��

EEOC =�

Appeal to EEOC��

OSC =�

OSC complaint filed alleging a PPP other than whistleblowing reprisal��

OSC/IRA =�

Individual Right of Action filed with MSPB; an allegation of whistleblowing reprisal��

Translation of Sample



{MBU; MSPB 43, 75 (removal); Discrim:  NGP-ARB-MSPB-EEOC}



This means that a bargaining unit member was removed under chapters 43 (performance) or 75 (discipline), an action appealable to the MSPB, and he alleged discrimination when he filed a grievance under the union contract, went to arbitration, then appealed the arbitrator's decision to the MSPB, and then asked the EEOC to review the MSPB's decision.



�

-  PART 1 -

THE STRUCTURE�tc \l1 "-  PART 1 -THE STRUCTURE�





I.	INTRODUCTION�tc \l1 "I.	INTRODUCTION�.



A.	This outline attempts to provide an integrated description of all the various administrative options available to federal employees when challenging disputed personnel actions.  Special attention has been paid to mixed cases, that is, appeal routes available when discrimination is alleged.  The goals of this outline are to: 



1.	Allow agency representatives to determine what avenues of redress employees have before personnel actions are taken.  With that knowledge, the agency representative can better advise management as to the issues relevant to sustaining the personnel action before the available forums.



2.	Describe the major steps in each of the forums focusing on the options the employee and the agency have to further litigate a decision on the employment action.



3.	Follow each available avenue or "rabbit trail" and allow the reader to review the procedural law applicable to particular route without flipping to other sections of the outline.  Hopefully, this outline will avoid the normal result when mixed case appeal procedures are discussed - a pile of USCA volumes with attendant pocket parts and CFRs containing regulations of the EEOC, MSPB, OSC and FLRA.  At the same time, issues which pervade the administrative process are discussed separately.  Regrettably, some repetition is inherent in this format.



B.	This outline describes not just the steps in each of the individual "appeal" procedures available to federal employees, but:



1.	What options federal employees have to choose among the various avenues of redress when they challenge an employment or management action;



2.	The interaction of the different forums;



3.	Limits on the ability of employees to dual or triple process their dispute with management; and



4.	The ability of employees and agencies to contest, or further "appeal" an adverse decision in a particular forum.



C.	The core of this outline are the diagrams on pages 7 and 9,  which provide a pictorial representation of the avenues of redress available to federal civil servants.  It takes the remaining 300 odd pages to explain the diagrams.



D.	The awkward phrase "avenues of redress" is used in this outline to encompass all of the administrative procedures available to federal employees because "grievance," "appeal," "complaint," "petition," "review," "request," "reconsideration," "charge," "practice," and "right of action," already apply to one or more of the forums or actions available to federal employees.  As normally used in this outline:  appeal means appeal to the MSPB; complaint means EEO complaint; grievance normally means a grievance under the NGP of a collective bargaining agreement, unless the discussion concerns the Air Force's �administrative grievance procedure.



E.	This outline describes what an employee could do to an agency when attempting to dual or triple process a dispute of a contested personnel action.  It is unlikely that an employee would file an EEO complaint, then file a ULP, and go to the OSC with or without an allegation of discrimination or whistleblowing reprisal.  Nevertheless, this outline concentrates on what avenues of redress are possible under the law, along with the different levels of review for each avenue of redress.



F.	The manner in which the avenues of redress are described follows the structure of the Civil Service Reform Act (CSRA), which to a greater or lesser extent governs the interaction of the various rights and forums it created or recognized.  The ideal of the CSRA is that specialized forums would develop an expertise in their area of the law that would speed cases through the administrative process.  The challenge was, and remains, regulating the rights of employees who have multiple forums available - typically complicated by an allegation of discrimination.



G.	The focus of this outline is the administrative process; not when employees can file suit.



H.	This outline is divided into five major parts:



Part 1:	Contains this introduction and the diagram of the structure of administrative redress provided by the CSRA.  Also discussed are statistics on how often various mixed cases are filed.



Part 2:	Begins at page 36, and includes the definition of terms and discussions of common issues including:  restrictions on dual processing; selection of a forum; the last point an employee can add an allegation of discrimination or claim compensatory damages; notice requirements; and what to do when cases are incorrectly processed.



Part 3:	Begins at page 105, and discusses procedures for mixed EEO complaints, mixed MSPB appeals, NGP grievance/arbitration with allegations of discrimination, OSC complaints and discrimination, ULPs, and requests for reconsideration by OPM.



Part 4:	Begins at page 190, and discusses the avenues of redress, or less grandly, the "rabbit trails" available to employees, organized according to the structure of administrative redress provided by the CSRA.



Part 5:	Begins at page 288, and discusses peculiar types of cases including mixed case class actions�, security clearance issues, and discrimination on the basis of partisan politics or marital status.



I.	This outline is complex due to the subject matter - indeed the CSRA's very complexity argues for reform.  It is all to easy to lose one's way in the CSRA labyrinth.  To avoid this the following cues are provided:



1.	Annotated diagrams of the avenues of redress at pages 7 and 10 provide statutory references for the diagram and page numbers cross referenced to the page in the outline where that procedure is described.



�2.	As described in the Note on Case Citations and Styles at page xii, a notation has been added to the end of most case citations describing the status of the "plaintiff"/employee, the contested personnel action, allegations made, and the administrative procedural history of the case.



3.	Similar procedural notations are found at the beginning of each step in an avenue of redress in Part 4.  These notations describe the type of employee, personnel action, allegations made, and the path taken in the case.



4.	Headers have been provided which designate the part of the outline (described above) with a short narrative of the topic.



5.	A table of authorities and a limited index are at the end of the outline.





II.	THE STRUCTURE OF AVENUES OF REDRESS FOR EMPLOYEES UNDER THE CIVIL SERVICE REFORM ACT OF 1978�tc \l1 "II.	THE STRUCTURE OF AVENUES OF REDRESS FOR EMPLOYEES UNDER THE CIVIL SERVICE REFORM ACT OF 1978�.



A.	The Grand Design�tc \l2 "A.	The Grand Design�.  To know the avenues of redress available to a federal civil servant, you need to know:



-	Bargaining unit member status of the employee contesting the personnel action;



-	Whether or how the contested personnel action is appealable to the MSPB; 



-	Whether discrimination or an unfair labor practice is alleged; and



-	For OSC complaints, you need to know what, if any, other forums the employee has contested the personnel action in.



1.	Bargaining Unit Member Status.  The design of the avenues of redress under the CSRA divides employees into:



a.	Members of Bargaining Units (MBUs); and



b.	Non-MBUs.



2.	Whether or how the contested personnel action is appealable to the MSPB.  The universe of personnel actions is divided differently depending on whether the individual is a MBU or non-MBU.



a.	Division of Personnel Actions for non-MBUs.  Here the world is simpler, personnel actions are divided into two categories.



(1)	Actions Not Appealable to the MSPB; and



(2)	Actions appealable to the MSPB. 



b.	Division of Personnel Actions for MBUs.  Personnel actions are divided into three categories for MBUs:



(1)	Actions Not Appealable to the MSPB;



(2)	Actions appealable to the MSPB, but not under 5 U.S.C. 4303, or 7512.  Stated in positive terms, actions appealable to the MSPB by grant of OPM regulation (5 U.S.C. 7701); and, 



(3)	Actions appealable to the MSPB under 5 U.S.C. §§ 4303, 7512.  In other words, 4303 performance actions, and suspensions greater than 14 days, demotions, and removals under 7512.

�
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3.	Discrimination.  Making an allegation of discrimination brings about the greatest changes to how a personnel action may be challenged.  The allegations of discrimination to be concerned about are discrimination in violation of Title VII, ADEA, the Rehabilitation Act, and the FLSA.



a.	In 7121(d), which covers discrimination in personnel actions where an MBU could file NGP or a statutory action (MSPB, EEO, or arguably OSC), Congress referenced discrimination in violation of 5 U.S.C. 2302(b)(1).  



b.	Discrimination prohibited in 5 U.S.C. 2302(b)(1) includes Title VII's race, color, religion, sex, or national origin, 42 U.S.C. 2000e-16; age, prohibited by the ADEA, 29 U.S.C. 206(d); disability, prohibited by the Rehabilitation Act, 29 U.S.C. 791; sex, prohibited by the Fair Labor Standards Act (FLSA), 29 U.S.C. 206(d); and, marital status or political affiliation discrimination.  However, allegations of marital status or political affiliation discrimination do not otherwise affect processing of complaints or appeals because such claims do not constitute mixed case complaints under 7702(a)(1).



c.	When the employee adds an allegation of discrimination to his/her challenge to a personnel action, the general effect is to increase the available routes available to the employee.  Indeed, in the case of an MBU, who can always file a NGP challenging a personnel action appealable to the MSPB authorized by OPM regulation, e.g., a RIF action - adding an allegation of discrimination not only adds to the option of filing an EEO complaint, but also adds the option of filing a mixed case MSPB appeal.  By way of contrast, when a non-MBU adds an allegation of discrimination, the EEO claim precludes challenging the matter through the agency's administrative grievance procedure.



4.	ULP Cases.  A person or union filing a ULP charge against an agency is not the master of their own fate - the FLRA determines whether a complaint will issue.



a.	A ULP may not be filed when the contested personnel action is appealable to the MSPB.  5 U.S.C. 7116(d).  An exception may exist where an MBU is also alleging discrimination in a personnel action appealable to the MSPB, but not under chapters 43 or 75, but for reasons described at page 139, this outline assumes no such exception exists.



b.	Where an MBU has the option of filing a ULP or NGP, the MBU may file one or the other, but not both, whichever is filed first.  5 U.S.C. 7116(d).  (The statute states that this option is not available under the statute when the contested personnel action is appealable to the MSPB under chapters 43 or 75.  This outline takes the position that the option is not available when the contested personnel action is appealable to the MSPB by law or regulation.)



c.	Allegations of discrimination are not adjudicated in the ULP process and there is no restriction to dual processing a EEO complaint and a ULP charge on the same contested personnel or management action as long as the personnel action is not appealable to the MSPB.  Alleging discrimination in a ULP or NGP has no effect on the requirement that an employee must choose between filing a NGP or a ULP.



d.	Congress did not address the issue of dual processing OSC complaints and ULP charges and thus there is no direct prohibition against dual processing an OSC complaint and a ULP charge.  However, the restriction on filing ULP complaints where an MSPB appeal is available should obviously apply to OSC cases as well.  Where the employee contests a personnel action not otherwise appealable to the MSPB by filing an OSC complaint alleging whistleblowing, the restriction in 7116(d) may also restrict the ability of the employee to dual process a ULP.  



e.	It should be noted that even if there is no statutory or regulatory bar to dual processing, FLRA regulations require that when a complaint is filed it must state whether the "subject matter of the charge and the results, if any" have been raised in NGP, or referred to the Federal Service Impasses Panel, the Federal Mediation and Conciliation Service, the EEOC, the MSPB or the OSC.  5 C.F.R. 2423.4.  Thus, the FLRA may simply decide not to file a charge simply because the personnel action is already being contested elsewhere.  At the same time, the FLRA often has problems following the statutory restrictions in 7116(d).



5.	OSC Cases.  Actually, when it comes to OSC complaints, there is no grand design; what options are available to the employee are dependent on MBU status, the type of personnel action, whether discrimination or a ULP is alleged, whether whistleblowing reprisal is alleged, and then what if any other forum the employee contests the personnel action in before you know what OSC options the employee has.  As in ULP cases, persons filing OSC complaints are not, with one exception, masters of their own fate.  OSC determines whether it will proceed with the action.  The exception is when the person alleges whistleblowing reprisal.  While the individual still must file a charge with OSC, if OSC refuses to prosecute, an individual right of action (IRA) may be filed with the MSPB.



a.	Employees may dual process OSC complaints with EEO or mixed MSPB appeals (see 7121(g)(1) discrimination exception);



b.	If no discrimination is alleged, the MBUs cannot dual process an OSC complaint and an MSPB appeal (7121(g)(3));



c.	But, discrimination or not, an MBU cannot dual process an OSC complaint and NGP grievance (7121(d) assuming an OSC complaint is "a statutory procedure").



d.	By alleging whistleblowing reprisal, an employee can file an individual right of action (IRA) with the MSPB, even over personnel actions not otherwise appealable (NOAA) to the MSPB.  5 U.S.C. 1221.  What the MSPB reviews depends on whether the personnel action is otherwise appealable to the MSPB (OAA) or NOAA, and whether complainant can establish his whistleblowing claim.



e.	The interaction of OSC complaints and ULP charges is not addressed by statute.  Where the contested personnel action is OAA to the MSPB, the restriction in 7116(d) should preclude a ULP from being filed.  Where the contested personnel action is NOAA to the MSPB, there is no restriction on dual processing a ULP and a OSC complaint.  In a contested personnel action which is NOAA and whistleblowing reprisal is alleged, to what extent the prohibition on filing an MSPB appeal applies to an IRA is unclear.



6.	NGP - First Among Equals.  Of the available avenues of redress, CSRA made NGP the first among equals.  While the MSPB and EEOC were bodies of limited jurisdiction, any dispute could be grieved through the NGP with the only restrictions established by the parties to the collective bargaining agreement (CBA).  5 U.S.C. 7121(a)(2).  (It is true any management action can also be challenged through the EEO process, but the sine qua non is an allegation of discrimination; NGP grievances can challenge the same personnel action without the need to allege discrimination.)  By way of comparison, the agency's administrative grievance process is not even mentioned in statute, it is a creation of OPM regulation.  5 C.F.R. part 771.





B.	Degree of Confidence in the Description of the Design of the CSRA�tc \l2 "B.	Degree of Confidence in the Description of the Design of the CSRA�.  The design structure described in this outline, dividing employees by MBU status, whether or how the contested personnel action is appealable to the MSPB, and then whether discrimination is alleged, maintains its integrity under any set of conditions.  If complicated, the interaction of allegations of discrimination, MSPB appeals, and NGP grievances, is clearly defined by statute and case law.  However, the interaction of OSC complaints with EEO complaints, MSPB appeals and NGP grievances contains some patches of fog.  The interaction of ULPs with NGP grievances, EEO complaints and MSPB appeals is cloudier still, while the interaction of ULPS and OSC complaints is downright murky and unexplored by the courts or administrative bodies.





C.	Avenues of Redress for NON-MBUs�tc \l2 "C.	Avenues of Redress for NON-MBUs�.



1.	Where the contested action is not appealable to the MSPB, and NO discrimination is alleged, the non-MBU:

 -	may file an administrative grievance under �TA \s "AFI 36-1203" \c 2 \l "AFI 36-1203 "Administrative Grievance System" (1 May 1996)"�AFI 36-1203 "Administrative Grievance System" (1 May 1996)�, 5 C.F.R. part 771; or 



-	if a PPP is alleged, file an OSC complaint with an IRA if the PPP is whistleblowing reprisal (for details, see the discussion at page 190); or



-	if a ULP is alleged, file a ULP charge with the FLRA (for details see discussion at page 133);



a.	It is the administrative grievance instruction which bars dual processing of admin grievances with actions in other forums.  AFI 36-1203 �TA \s "AFI 36-1203" \c 2�"Administrative Grievance System" ¶ 14 (1 May 1996).�  



(1)	If the employee files an administrative grievance and wants to allege discrimination, or a ULP, or has filed an EEO complaint or ULP charge, processing of the administrative grievance procedure should stop.  If discrimination is being alleged in the admin grievance system, the employee should be referred to the EEO complaint process.



(2)	The restriction against dual processing an OSC action and an admin grievance is not as explicitly stated in the AFI 36-1203�TA \s "AFI 36-1203" \c 2�, as the restriction on dual processing EEO complaints or ULP charges.  The AFI prohibits admin grievances from being filed when in any “matter ... subject to formal review and adjudication by the Merit Systems Protection Board ... .”  AFI 36-1203 "Administrative Grievance System" ¶ 14 (1 May 1996).�  Whether the OSC prosecutes the PPP complaint or the employee files a IRA, the contested management action is subject to adjudication by the MSPB and thus dual processing is prohibited.



(3)	Filing an administrative grievance does not toll the time limits for initiating the EEO complaint process.  See �TA \s "Dikeman, Individual EEO" \c 2 \l "Dikeman, Individual EEO Complaint Procedures (CLLO Outline Sept. 1995-B)"�Dikeman, Individual EEO Complaint Procedures, at 88 (CLLO Outline Sept. 1995-B).�



b.	MBUs may not file administrative grievances unless the subject of the grievance is excluded from the NGP process by the CBA.  MBUs are generally required to file grievances under NGP.  AFI 36-1203 �TA \s "AFI 36-1203" \c 2�"Administrative Grievance System" ¶14.2 (1 May 1996).



c.	If a whistleblowing PPP and a ULP are being alleged, then 7116(d), which precludes ULPs from being filed when “an appeals procedure” is available, might prevent the dual processing of a ULP and an IRA (assuming an IRA is an appeals procedure).  There is no restriction on dual processing a ULP and an OSC complaint not alleging whistleblowing reprisal.



For additional details, see the discussion beginning at page 195.



2.	Where the contested personnel action is not appealable to the MSPB and the employee alleges discrimination, the non-MBU may file:



-	an EEO complaint;



-	if a PPP is alleged, an OSC complaint may be filed with an IRA if the PPP is whistleblowing reprisal.  Either OSC action may be dual processed with the EEO complaint (the restriction in 7121(g) does not apply to non-MBUs or when discrimination is alleged.  5 U.S.C. 7121(g) referencing, 7121(d), referencing 2302(b)(1)); and



-	a ULP charge which can be dual processed with either or both the EEO complaint or OSC complaint.  However, if a whistleblowing PPP and a ULP are being alleged, then 7116(d), which precludes ULPs from being filed when “an appeals procedure” is available, might prevent the dual processing of a ULP and an IRA (assuming an IRA is an appeals procedure).  There is no restriction on dual processing a ULP and an OSC complaint not alleging whistleblowing reprisal.



For additional details, see the discussion beginning at page 197.



3.	Where the contested personnel action is appealable to the MSPB, but NO discrimination is alleged, the non-MBU may file:



-	an MSPB appeal, and



-	if a PPP is alleged, file an OSC complaint with an IRA if the PPP is whistleblowing reprisal.



a.	No ULP may be filed because the contested personnel action is appealable to the MSPB.  5 U.S.C. 7116(d). 



b.	MSPB regulations prohibit dual processing an MSPB appeal and an OSC/IRA action.  5 C.F.R. 1209.2(b)(2).



c.	Technically, the employee could file an MSPB appeal and a complaint with the OSC alleging a PPP other than whistleblowing  (the restriction in 7121(g)(3) does not apply to non-MBUs, see discussion at page 172).  Given the availability of an MSPB appeal, OSC policy is not to prosecute such an action.  5 U.S.C.A. 1216(b); 5 C.F.R. 1801.1.  Why an employee would file an OSC complaint is unclear, unless the time had expired for filing an MSPB appeal.



d.	An administrative grievance is unavailable because the contested personnel action is appealable to the MSPB.  AFI 36-1203 �TA \s "AFI 36-1203" \c 2�"Administrative Grievance System" ¶ 14 (1 May 1996).�  



For additional details, see the discussion beginning at page 195.



4.	Where the contested personnel action is appealable to the MSPB and discrimination is alleged, the non-MBU may:



-	File a mixed EEO complaint, or



-	File a mixed MSPB appeal, or



-	If a PPP is alleged, file an OSC action with an IRA if the PPP alleged is whistleblowing reprisal.



a.	No ULP can be filed because the adverse action is appealable to the MSPB.  5 U.S.C. 7116(d) (first sentence).



b.	Dual Processing Restrictions.



(1)	MSPB v. EEOC.  The MSPB and EEOC prohibit dual processing mixed EEO complaints with mixed MSPB appeals.  29 C.F.R. 1614.302(b); 5 C.F.R. 1201.154(a), (c).



(2)	MSPB v. IRA.  MSPB regulations prohibit dual processing an OSC/IRA with an MSPB appeal.  5 C.F.R. 1209.2(b)(2). 



(3)	EEO v. OSC Actions.  There is nothing which prohibits dual processing an OSC action and the agency portion of a mixed EEO complaint.  Neither is it clear that MSPB’s prohibition on dual processing IRAs and MSPB appeals applies to the MSPB portion of a mixed EEO complaint.  However, even if the MSPB portion of a mixed EEO complaint can be dual processed with an IRA, it is unlikely the MSPB will review the allegations of EEO discrimination more than once.  In an OAA case where an MBU lost at arbitration and filed an IRA, the MSPB only reviewed the whistleblowing allegations in the IRA.  �TA \s "Augustine" \c 1 \l "Augustine v. Dept. of Justice, 50 M.S.P.R. 648 (1981)"�Augustine v. Dept. of Justice, 50 M.S.P.R. 648, 654 (1981) {MBU, MSPB 43 (removal): NGP-ARB// OSC (adding WB allegation)-IRA-MSPB (adding discrimination claim)}; �TA \s "Massimino" \c 1 \l "Massimino v. Dept. of Veterans Affairs, 58 M.S.P.R. 318 (1993)"�Massimino v. Dept. of Veterans Affairs, 58 M.S.P.R. 318, 324 n.8 (1993).  Neither is there any prohibition to dual processing an OSC complaint not alleging whistleblowing with an MSPB appeal.



For additional details, see the discussion beginning at page 197.





D.	Avenues of Redress for Bargaining Unit Members (MBUs)�tc \l2 "D.	Avenues of Redress for Bargaining Unit Members (MBUs)�.  



1.	Where the contested action is not appealable to the MSPB, and NO discrimination is alleged, the MBU's may: 



-	file an NGP grievance, which the union may take to arbitration, with either the agency or the union able to file exceptions with the Federal Labor Relations Authority (FLRA); or 



-	if a PPP is alleged, file an OSC action, with an IRA if the PPP is whistleblowing reprisal. 



-	if a ULP is alleged, file a ULP charge with the FLRA.  



a.	NGP v. OSC.  Dual processing NGP and OSC is prohibited by 5 U.S.C. 7121(g)(3), 7121(d).  The MBU may either file NGP or under "a statutory procedure," e.g., OSC; for additional details, see the discussion beginning at page 199.



b.	NGP v. ULP.  A ULP cannot be dual processed with NGP.  5 U.S.C. 7116(d).  



c.	ULP v. OSC.  If a PPP (not including an allegation of discrimination) is alleged, 7121(g) might be interpreted as restricting  MBUs from filing a ULP.  Even if 7121(g) is not so interpreted - if a whistleblowing PPP and a ULP are alleged, then 7116(d), which precludes ULPs from being filed when “an appeals procedure” is available, might prevent the dual processing of a ULP and an IRA (assuming an IRA is an appeals procedure).



For additional details, see the discussion beginning at page 199.



2.	Where the contested action is not appealable to the MSPB, and discrimination is alleged, the MBU may:



-	File NGP, which the union can take to arbitration, with the union or management able to file exceptions with the FLRA, but here, the MBU can appeal the final grievance decision, the arbitrator's decision, or the decision of the FLRA, to the EEOC; or,



-	File an EEO complaint, which is processed as a standard EEO complaint. 



-	If a PPP alleged, file an OSC complaint, with an IRA if the PPP is whistleblowing reprisal.

-	File a ULP if an unfair labor practice is alleged.



a.	NGP v. OSC.  Section 7121(d) precludes NGP being dual processed with an OSC action.  (The restrictions in 7121(g) do not apply because discrimination is alleged.)



b.	NGP v. EEO.  Section 7121(d) also precludes NGP being dual processed with an EEO complaint.



c.	NGP v. ULP.  A ULP cannot be dual processed with NGP.  5 U.S.C. 7116(d).  



d.	OSC v. EEO.  There is no prohibition on dual processing OSC actions and EEO complaints.  However, OSC policy is to not take action on a case where the employee has the EEO process available to them.  5 U.S.C.A. 1216(b); 5 C.F.R. 1810.1.  As an exception to this policy though, the OSC will take on cases of severe racial and sexual harassment.



e.	ULP v. OSC.  If a PPP and a ULP are being alleged, then 7116(d), which precludes ULPs from being filed when “an appeals procedure” is available, might prevent the dual processing of a ULP and an IRA (assuming an IRA is an appeals procedure).  There is no restriction on dual processing a ULP and an OSC complaint not alleging whistleblowing reprisal.



f.	ULP v. EEO.  There is no restriction on dual processing a ULP and an EEO complaint.



For additional details, see the discussion beginning at page 203.



3.	Where the contested action is appealable to the MSPB, but not under 4303 or 7512, and NO discrimination is alleged, the MBU's options, are:



-	File an NGP grievance, which the union can take to arbitration, with either the agency or the union able to file exceptions with the FLRA; or



-	If a PPP is alleged, file an OSC action, with an IRA if the PPP is whistleblowing reprisal. 



-	If a ULP is alleged, file a ULP charge.  



a.	Remember, even though the contested personnel action is appealable to the MSPB, because the employee here is an MBU and no discrimination is alleged, an MSPB appeal cannot be filed because the action is appealable to the MSPB via OPM regulation and the 7121(a) statutory right to go NGP “trumps” any ability of the MBU to file an MSPB appeal.



b.	Normally, the restriction in 7116(d) would preclude a ULP from being filed because the contested personnel action is appealable to the MSPB; however, because an MSPB appeal is not available to the MBU, the restriction in 7116(d) does not apply.



c.	Dual processing restrictions.  Section 7121(g) restricts the MBU to choosing NGP, OSC, or an IRA.  If the MBU alleges a PPP, the language in 7121(g) is broad enough to preclude the MBU from filing a ULP.  Dual processing ULPs and NGP is precluded by 7116(d).



For additional details, see the discussion beginning at page 220.



4.	Where the contested action is appealable to the MSPB, but not under 4303 or 7512, and discrimination is alleged, the MBU has the “full house” of options:



-	File NGP, which the union can take to arbitration.  The union or management then have the option of filing exceptions with the FLRA.  Meanwhile, the MBU can appeal the arbitrator's decision (but not the agency's third step grievance decision), or the FLRA's decision, to the Merit Systems Protection Board (MSPB).  If the MBU then asks the EEOC to review the MSPB's decision, the mixed appellate process is launched.  If the EEOC disagrees with the MSPB, the case automatically goes back to the MSPB, if the MSPB continues to disagree with the EEOC, the case goes to a Special Panel.  On top of all this, if OPM has not intervened in the case, after each MSPB decision, the agency could ask OPM to petition the MSPB to reconsider its decision; or,



-	File a mixed EEO complaint.  The EEO complaint is processed in the regular manner through the DOD/OCI investigation, but the agency then issues a final agency decision (FAD) on the record.  (There is no hearing before an EEOC AJ.)  If the MBU wants to proceed further, the next step is appealing the FAD to a MSPB regional office for the MSPB's hearing process.  If the MBU then asks the EEOC to review the MSPB's decision, the mixed appellate process is launched.  If the EEOC disagrees with the MSPB, the case automatically goes back to the MSPB, if the MSPB continues to disagree with the EEOC, the case goes to a Special Panel.  On top of all this, if OPM has not intervened in the case, after each MSPB decision, the agency could ask OPM to petition the MSPB to reconsider its decision; or, 



-	File a mixed MSPB appeal.  The MSPB appeal is processed the same as any other MSPB appeal up through the hearing process.  If the MBU then asks the EEOC to review the MSPB's decision, the mixed appellate process is launched.  If the EEOC disagrees with the MSPB, the case automatically goes back to the MSPB, if the MSPB continues to disagree with the EEOC, the case goes to a Special Panel.  On top of all this, if OPM has not intervened in the case, after each MSPB decision, the agency could ask OPM to petition the MSPB to reconsider its decision.



-	File an OSC complaint.  If the PPP alleged is whistleblowing reprisal, an IRA may be filed.



a.	No ULP can be filed because the contested personnel action is appealable to the MSPB.  5 U.S.C. 7116(d) (first sentence).



b.	Dual Processing Restrictions.  MSPB and EEOC regulations preclude dual processing mixed EEO complaints with mixed MSPB appeals.  29 C.F.R. 1614.302(b); 5 C.F.R. 1201.154(a), (c).  Section 7121(d) prohibits dual processing NGP with any of the statutory processes.  MSPB regulations preclude dual processing an MSPB appeal with an IRA.  5 C.F.R. 1209.2(b)(2).



c.	Dual Processing Allowed.  There is no restriction on dual processing an OSC complaint not alleging whistleblowing reprisal with an MSPB appeal, or on dual processing the agency portion of a mixed EEO complaint with an OSC action.



For additional details, see the discussion beginning at page 230.



5.	Where the MBU contests a personnel action taken under sections 4303 or 7512 and NO discrimination is alleged, the MBU’s options are:

-	Filing NGP, the union may take the grievance to arbitration.  After the arbitrator's decision, the MBU's appeal is not to the MSPB (even though the action is appealable to the MSPB), nor to the FLRA, the MBU may appeal the arbitrator's decision to the Court of Appeals to the Federal Circuit.  The agency cannot appeal the arbitrator's decision to the Federal Circuit, the agency can ask OPM to intervene, which will ask the arbitrator to reconsider his/her decision, and then, if necessary, appeal the arbitrator's decision to the Federal Circuit.  Or,



-	File an MSPB appeal, with a hearing before an MSPB AJ.  Either party may PFR (petition for review) the AJ's decision to the full Board.  If OPM has not intervened in the case, after the MSPB decision, the agency could ask OPM to petition the MSPB to reconsider its decision.  Or,



-	File an OSC complaint.  An IRA is available if the PPP alleged is whistleblowing reprisal.



a.	No ULP can be filed because the contested personnel action is appealable to the MSPB.  5 U.S.C. 7116(d) (first sentence).



b.	Dual processing restrictions.  Section 7121(g) prohibits the dual processing of NGP, OSC actions, or an MSPB appeal.



For additional details, see the discussion beginning at page 258.

6.	Where the MBU contests a personnel action taken under sections 4303 or 7512 and discrimination is alleged, the MBU again has a full house of options:



-	Filing NGP, the union may take the grievance to arbitration.  No FLRA review is available when the underlying action being contested is an action taken under 4303 or 7512.  5 U.S.C. 7122.  The MBU can appeal the arbitrator's decision (but not the agency's third step grievance decision), to the MSPB.  If the MBU then asks the EEOC to review the MSPB's decision, the mixed appellate process is launched.  If the EEOC disagrees with the MSPB, the case automatically goes back to the MSPB, if the MSPB continues to disagree with the EEOC, the case goes to a Special Panel.  On top of all this, if OPM has not intervened in the case, after each MSPB decision, the agency could ask OPM to petition the MSPB to reconsider its decision.



-	File a mixed EEO complaint.  The EEO complaint is processed normally through the investigation, but the agency then issues a final agency decision (FAD) on the record - there is no hearing before an EEOC AJ.  If the MBU wants to proceed further, the next step is appealing the FAD to a MSPB regional office for the MSPB's hearing process.  If the MBU then asks the EEOC to review the MSPB's decision, the mixed appellate process is launched.  If the EEOC disagrees with the MSPB, the case automatically goes back to the MSPB, if the MSPB continues to disagree with the EEOC, the case goes to a Special Panel.  On top of all this, if OPM has not intervened in the case, after each MSPB decision, the agency could ask OPM to petition the MSPB to reconsider its decision.



�-	File a mixed MSPB appeal.  The MSPB appeal is processed the same as any other MSPB appeal up through the hearing process.  If the MBU then asks the EEOC to review the MSPB's decision, the mixed appellate process is launched.  If the EEOC disagrees with the MSPB, the case automatically goes back to the MSPB, if the MSPB continues to disagree with the EEOC, the case goes to a Special Panel.  On top of all this, if OPM has not intervened in the case, after each MSPB decision, the agency could ask OPM to petition the MSPB to reconsider its decision.



-	File an OSC complaint with an IRA if the PPP alleged is whistleblowing reprisal.



a.	No ULP can be filed because the contested personnel action is appealable to the MSPB.  5 U.S.C. 7116(d).



b.	Restrictions on Dual Processing.  MSPB and EEOC regulations prohibit dual processing mixed EEO complaints with mixed MSPB appeals.  29 C.F.R. 1614.302(b); 5 C.F.R. 1201.154(a), (c).  MSPB regulations prohibit dual processing MSPB appeals with IRAs.  5 C.F.R. 1209.2(b)(2).  Section 7121(d) prohibits dual processing the NGP with any of the statutory procedures.  Note that the restrictions in 7121(g) requiring a choice between NGP, OSC actions and MSPB appeals does not apply because discrimination is alleged. 5 U.S.C. 7121(g)(1), referencing, 7121(d), referencing, 2302(b)(1). 



c.	Dual Processing Allowed.  There is no restriction on dual processing an OSC complaint not alleging whistleblowing reprisal with an MSPB appeal, or on dual processing the agency portion of a mixed EEO complaint with an OSC action.



For additional details, see the discussion beginning at page 262.





E.	Genesis - How We Got Where We Are�tc \l2 "E.	Genesis - How We Got Where We Are�.  In the last half of the 1970s Congress became convinced that Civil Service needed reform, procedures for removing civil servants were too complex, took too long, and made it too hard to fire civil servants.  Among other changes:  Federal unions, previously recognized by Executive Order, would be given a statutory basis; management decisions to fire or demote employees would no longer be reversed on appeal for any procedural error, only harmful errors would now cause a disciplinary action to be reversed; it would be easier to fire poor performers under Chapter 43; and the review procedures, which were deemed too complex, would be made simpler.  Another issue, and more important for this discussion, was the time the Civil Service Commission took to decide cases; Congress decided the Civil Service Commission took too long.  Congress's solution was to break up the Civil Service Commission and create, or use, specialized boards to handle specific types of cases.  These boards would gain experience in handling their cases which would enable them to issue decisions faster.  Accordingly:



1.	Severe discipline and poor performance cases were given to the newly created Merit Systems Protection Board (MSPB);



2.	Labor/management disputes could be resolved through arbitration, by the newly created Federal Labor Relations Authority (FLRA), or the Federal Services Impasse Panel (FSIP);



3.	Bargaining unit members could challenge management actions through negotiated grievance procedures (NGP) and collective bargaining agreements (CBAs) were required to have binding arbitration provisions for unresolved grievances;



4.	The Office of Special Counsel (OSC) was created to police Hatch Act violations of the politically involved, and to protect the Merit Principles enumerated in the CSRA; and,



5.	As part of the government reorganization of 1978, EEO complaints were given to the existing Equal Employment Opportunity Commission (EEOC).  Pres. Reorg. Plan No. 1 of 1978, §3, 43 Fed. Reg. 19,807, 92 Stat. 3781, 42 U.S.C.A. 2000e-4 note.





F.	Out of the Garden - Mixed Cases�tc \l2 "F.	Out of the Garden - Mixed Cases�.  Every solution creates its own problems; what would happen when an employee's dispute with management crossed the jurisdictional boundaries of organizations created by the CSRA?  For example, what if an employee alleged discrimination in an action appealable to the MSPB, or what if a bargaining unit member wanted to challenge a personnel action, otherwise appealable to the MSPB, through the NGP?  Congress recognized the problem and its solution was the mixed case process which allowed employees to choose among NGP, EEO, or MSPB procedures and allege discrimination if the challenged personnel action was otherwise appealable through that venue.  The employee was required to select one venue.  Uniformity in result would be achieved through overlapping appeals/reviews by the FLRA, MSPB, and/or the EEOC.  The legislative history of mixed case processing is described in �TA \s "Gubish" \c 1 \l "Gubisch v. Dept. of Treasury, 03840075, IHS 1656-D9 (EEOC 1987)"�Gubisch v. Dept. of Treasury, 03840075, IHS 1656-D9 (EEOC 1987).



1.	The mixed case solution of course reintroduced the problem of complexity.  The wiring diagrams for the various avenues of redress found in this outline rival any appeal processes which existed before the Reform.  Complexity also increased the opportunity for employees to have their disputes thrown out on procedural grounds as opposed to being decided on the merits.  The relevant statutes dealing with dual processing issues are:



a.	NGP v. other statutory procedures (MSPB, EEOC, and presumably OSC complaints), 5 U.S.C. 7121, especially subsections (d) - (g).



b.	Mixed case processing, 5 U.S.C. 7702.



c.	Review of MSPB and arbitrators decisions at 5 U.S.C. 7703.



d.	For ULPs, 5 U.S.C. 7116(d).





2.	The MSPB and Federal Circuit Court of Appeals have managed to make mixed case processing even more complex.



a.	In order to have a mixed case MSPB appeal, the MSPB practically requires a finding of discrimination; an allegation of discrimination alone is insufficient.  �TA \s "Cruz v. Navy Fed Cir" \c 1 \l "Cruz v. Dept. of Navy, 934 F.2d 1240 (Fed. Cir. 1991)"�Cruz v. Dept. of Navy, 934 F.2d 1240 (Fed. Cir. 1991) (en banc).  Where appellant alleges coerced resignation, the MSPB administrative judge (AJ) will hold a jurisdictional hearing to determine if the resignation was coerced.  This jurisdictional hearing nevertheless deals with the same facts and issues as if it were a decision on the merits.  If the MSPB finds no coerced resignation, there is no MSPB jurisdiction; the employee can refile an EEO complaint and get another bite of the apple before an EEOC AJ.  However, if the MSPB AJ finds the resignation is coerced, the MSPB not only has jurisdiction, appellant wins.



b.	When NGP Decisions Can Be Appealed.  Where the grieved personnel action is not appealable to the MSPB, the EEOC allows the bargaining unit member (MBU) to appeal the agency's final decision on the grievance to the EEOC.  29 C.F.R. 1614.401(c).  However, when the grieved personnel action is appealable to the MSPB, the MSPB has repeatedly held that an MBU must pursue NGP through arbitration before the contested personnel action can be appealed to MSPB.  �TA \s "Ogden ALC" \c 1 \l "Ogden Air Logistics Center & AFGE, 6 M.S.P.R. 630 (1981)"�Ogden Air Logistics Center & AFGE, 6 M.S.P.R. 630, 634 (1981) (decision discusses legislative history).  "The Board has held that the final decision rendered pursuant to a negotiated grievance procedure, which is then appealable to the Board under 5 U.S.C. §7121(d), is the arbitrator's decision ... ."  �TA \s "Mawson MSPB 91" \c 1 \l "Mawson v. Dept. of Navy, 48 M.S.P.R. 318 (1991)"�Mawson v. Dept. of Navy, 48 M.S.P.R. 318, 322 (1991); �TA \s "Jones v Navy (Fed Cir)" \c 1 \l "Jones v. Dept. of Navy, 898 F.2d 133 (Fed. Cir. 1990)"�Jones v. Dept. of Navy, 898 F.2d 133, 134-35 (Fed. Cir. 1990).



3.	The mixed case solution has been criticized by courts, reviewers and participants almost from the beginning.  Despite all the criticism, mixed case processing statutes have remained virtually unchanged since the CSRA was passed in 1978.  Indeed, the administrative portion of the mixed case process has not been changed at all.



a.	The word "administrative" was inserted between "exclusive procedure" in 5 U.S.C. 7121(a)(1), by the Office of Special Counsel Reauthorization Act of 1994, Pub. L. 103-424, §9c, 108 Stat. 4365 (Oct. 29, 1994), to overrule �TA \s "Carter v. Gibbs" \c 1 \l "Carter v. Gibbs, 909 F.2d 1452 (Fed. Cir.), cert. denied, 111 S.Ct. 46 (1990)"�Carter v. Gibbs, 909 F.2d 1452 (Fed. Cir.), cert. denied, 111 S.Ct. 46 (1990).  Carter v. Gibbs, decided that in accordance with 7121(a)(1), MBUs, who were covered by a CBA that did not exclude a matter from NGP, were precluded from maintaining suit in federal court over that same matter.  Thus, in Carter v. Gibbs, the court did not have jurisdiction to hear MBU FSLA overtime complaints where pay disputes were not excluded from the NGP.  By inserting "administrative" into the statute, Congress was allowing court challenges to these matters as well.



�b.	The only comprehensive revision to mixed case processing proposed in Congress was included in the Federal Employees Fairness Act 1994 which made it out of committee before dying on the floor without a vote.  �TA \s "FEFA" \c 2 \l "Federal Employees Fairness Act of 1994, H.R. 2721, 103rd Cong., 2nd Sess., see 1994 W.L. 454550"�H.R. 2721, 103rd Cong., 2nd Sess., see 1994 W.L. 454550.  Ironically, the Republican controlled Congress is again making noises about reforming Civil Service dispute resolution procedures because they are too complex, take to long, and make it too hard to fire civil servants.  When members of Congress talk about the complex procedures, they are referring to mixed case processing. 



4.	The OSC Reauthorization Act of 1994.  The law of unintended consequences asserted itself when Congress attempted to restrict dual processing OSC complaints with other actions by adding subsection (g) to section 7121.  Instead, Congress made mixed case processing even more complicated when consideration of OSC complaints is added to the cauldron of mixed case processing.





G.	How Often Mixed Cases & Grievances Alleging Discrimination Occur�tc \l2 "G.	How Often Mixed Cases & Grievances Alleging Discrimination Occur�.  Getting accurate numbers on how many mixed cases are out there is difficult to determine; none of the agencies involved report the number of mixed cases directly.  From the fragmentary evidence available, we can piece together the following.



1.	Summary.  Of the approximately 20,000 formal EEO complaints filed every year, less than 4,000 (1/5 or 20%) concern actions appealable to the MSPB.  Of the approximately 7,500 MSPB initial MSPB appeals filed each year, 2,000 (27%) allege discrimination.  Of these 2,000 initial appeals filed with MSPB AJ's, upon a final MSPB decision, less than 200 appeals are filed with the EEOC.  The number of grievances, arbitrations and FLRA appeals alleging discrimination each year is unknown; less than 40 such FLRA decisions are appealed to the EEOC in any given year and less than 20 exceptions to arbitration awards alleging employment discrimination are filed with the FLRA in any given year.  In over 15 years under the Civil Service Reform Act, there have been 4 decisions by the Special Panel, the last in 1990.  �TA \s "Wilburn Sp Pan" \c 1 \l "Wilburn v. U.S. Postal Service, 43 M.S.P.R. 609 (Special Panel 1990)"�Wilburn v. U.S. Postal Service, 43 M.S.P.R. 609 (Special Panel 1990); �TA \s "Shoemaker Sp Pan" \c 1 \l "Shoemaker v. Army, 34 M.S.P.R. 597 (Special Panel 1987)"�Shoemaker v. Army, 34 M.S.P.R. 597 (Special Panel 1987); �TA \s "Lynch Sp Pan" \c 1 \l "Lynch v. Dept. of Education, 31 M.S.P.R. 519 (Special Panel 1986)"�Lynch v. Dept. of Education, 31 M.S.P.R. 519 (Special Panel 1986); �TA \s "Ignacio" \c 1 \l "Ignacio v. U.S. Postal Service, 30 M.S.PR. 471 (Special Panel 1986)"�Ignacio v. U.S. Postal Service, 30 M.S.PR. 471 (Special Panel 1986).



2.	Number of Mixed EEO Complaints.  There are approximately 80,000 informal EEO complaints filed every year resulting in approximately 20,000 formal EEO complaints.  Of the 20,000 formal complaints, less than 4,000 concern personnel actions appealable to the MSPB.



a.	The EEOC does not report the number of mixed EEO complaints filed.  We can only estimate the numbers based on the personnel issue challenged.  The EEOC reports the number of complaints regarding terminations, demotions and suspensions.  Of course not all employees terminated or demoted have MSPB appeal rights and not all suspensions are appealable to the MSPB.  Thus the number of mixed complaints would be less than the sum of these personnel actions.





	Possible Number of 

	Mixed EEO Complaints�����

	Year�

1990�

1991�

1992��

Informal�

79,743�

83,604�

81,530��

Formal�

17,107�

17,696�

19,106��

Formal Issue�

�

�

��

   Suspension�

2,684�

2,050�

1,420��

   Demotion�

75�

74�

123��

   Termination�

2,613�

2,165�

1,764��

 Total�

5,372�

4,289�

3,307��

 Percent�

31%�

24%�

17%��

Source:  �TA \s "EEOC Report FY92" \c 2 \l "EEOC, Federal Sector Report on EEO Complaints and Appeals by Federal Agencies for Fiscal Year 1992"�EEOC, Federal Sector Report on EEO Complaints and Appeals by Federal Agencies for Fiscal Year 1992, at 12, 19, 36.



3.	Number of Mixed MSPB Appeals.



a.	In FY 94 allegations of discrimination were made in 2,052 initial appeals, 27% of the total 7,530 initial appeals of all types filed (adverse actions, removal of probationers, RIFs, poor performance, suitability and retirement pay).  �TA \s "MSPB Report FY94" \c 2 \l "MSPB, Cases Decided by the U.S. Merit Systems Protection Board Fiscal Year 1994 (Statistical Supplement)"�MSPB, Cases Decided by the U.S. Merit Systems Protection Board Fiscal Year 1994 (Statistical Supplement), at 5 (Table 1), 14 (Table 9).  MSPB AJs found discrimination eight cases.  Id., at 14 (Table 9).  In FY 95 allegations of discrimination were made in 2,472 initial appeals, 25.8% of the total 9,594 initial appeals of all types filed (adverse actions, removal of probationers, RIFs, poor performance, suitability and retirement pay).  �TA \s "MSPB, 1995 Report" \c 2 \l "MSPB, Cases Decided by the U.S. Merit Systems Protection Board Fiscal Year 1995 (Statistical Supplement)"�MSPB, Cases Decided by the U.S. Merit Systems Protection Board Fiscal Year 1995 (Statistical Supplement), at 16 (Table 9).  Of the 2,472 cases alleging discrimination 2,058 were settled, dismissed or withdrawn.  Of the 414 cases adjudicated in FY 95, MSPB AJs found discrimination in 10 cases, 2.4%.  Id.



b.	Less than 200 MSPB decisions are appealed to the EEOC a year.



(1)	A review of EEOC docket numbers reveals 173 final MSPB decisions were appealed to the EEOC in FY 94.  



	Appeal of MSPB Decisions to EEOC

	(EEOC Docket Numbers)

�������

FY�

1990�

1991�

1992�

1993�

1994��

Number�

133�

148�

190�

178�

173��

(Source:  �TA \s "EEOC Docket Numbers, IHS Microfiche Nume" \c 2 \l "EEOC Docket Numbers, IHS Microfiche Numerical Index, Issue 95-06"�EEOC Docket Numbers, IHS Microfiche Numerical Index, Issue 95-06).



(2)	The MSPB reports somewhat different numbers with 197 appeals from MSPB to EEOC for FY 94; of these 135 received a substantive review from the EEOC.





	Appeals of MSPB Decisions to EEOC

	(MSPB Report)����

�

FY94�

FY95��

Appeals from MSPB to EEOC�

197�

140��

Dismissed by EEOC*�

65�

49��

Substantive Review by EEOC�

135�

91��

EEOC concurs with MSPB�

132�

90��

EEOC nonconcurs with MSPB�

3�

1��

MSPB decisions on EEOC Nonconcur**�

3�

1��

MSPB Concurs with EEOC�

3�

1��

Cases Decided by the U.S. Merit�TA \s "MSPB Report FY94" \c 2� Systems Protection Board Fiscal Year 1994 (Statistical Supplement), at 31 (Table 21); Cases Decided by the�TA \s "MSPB, 1995 Report" \c 2� U.S. Merit�TA \s "MSPB, 1995 Report" \c 2� Systems Protection Board Fiscal Year 1995 (Statistical Supplement), at 32, 36 (Table 21).



*	EEOC can dismiss case because it the case is still pending before the MSPB, or EEOC denies the request for review.

**	Due to time lag, may or may not be the same 3 cases where EEOC non-concurred with MSPB.



c.	Types of Discrimination Alleged.  Of the 2,052 initial appeals to the MSPB alleging discrimination, there were 2,800 allegations of discrimination asserted (536 cases had more than 1 allegation).



(1)	The distribution of allegations of discrimination before the EEOC are considerably different than the allegations made before the MSPB.





COMPARISON OF ALLEGATIONS OF DISCRIMINATION MADE BEFORE THE MSPB & EEOC������

	EEOC FY 92 Report

	Formal EEO Complaints��

MSPB Report

Initial Appeals Alleging Discrimination����

Fiscal Year�

FY92�

�

FY94�

FY95��

Race�

31%�

Disability�

30%�

23%��

Sex�

23%�

Race & Color�

26%�

28%��

Reprisal�

18%�

�

�

��

Age�

11%�

Age �

19%�

25%��

Disability�

 9%�

Sex�

16%�

15%��

National Origin�

 6%�

National Origin�

6%�

7%��

Religion�

 2%�

Religion�

2%�

1.5%��

EEOC, Federal Sector Report on EEO Complaints and Appeals by Federal�TA \s "EEOC Report FY92" \c 2� Agencies for Fiscal Year 1992, at 23 (Graph I).



MSPB, Cases Decided by the U.S. Merit�TA \s "MSPB Report FY94" \c 2� Systems Protection Board Fiscal Year 1994 (Statistical Supplement, at 14 (Table 9).



MSPB, Cases Decided by�TA \s "MSPB, 1995 Report" \c 2� the U.S. Merit�TA \s "MSPB, 1995 Report" \c 2� Systems Protection Board Fiscal Year 1995 (Statistical Supplement, at 14 (Table 9).



d.	Of the 2,052 MSPB appeals alleging discrimination, 1,693 were settled dismissed or withdrawn (82% of the cases alleging discrimination), leaving 359 to be adjudicated on the merits.  Cases Decided by the U.S. Merit Systems Prot�TA \s "MSPB Report FY94" \c 2�ection Board Fiscal Year 1994 (Statistical Supplement), at 14 (Table 9).  By way of comparison, 81% of all MSPB appeals are dismissed or settled.  Id., at 5 (Table 1).



e.	Of the 359 MSPB appeals alleging discrimination adjudicated on the merits, no discrimination was found in 351 cases (97.8%); discrimination was found in 8 cases (2.2%).  Cases Decided by the U.S. Merit�TA \s "MSPB Report FY94" \c 2� Systems Protection Board Fiscal Year 1994 (Statistical Supplement), at 14 (Table 9).  Discrimination is found in far fewer cases than those reversed.  In FY94 2,086 MSPB appeals were adjudicated on the merits, the agency prevailed outright or the adverse action was only modified or mitigated in 1,642 appeals, 79% of the cases, with 21% reversed.  Id., at 6 (Table 2).



f.	All of the appeals where discrimination was found involved Chapter 75 adverse actions.  Of the 2,086 appeals adjudicated on the merits, 780 were Chapter 75 adverse actions.  MSPB/AJ's affirmed 544 (69.7%) and reversed, mitigated or modified 236 (30.3%) of the adverse actions.  Five were reversed because of prohibited discrimination, 0.6% of the 780 Chapter 75 cases decided on the merits.  MSPB/AJ's found discrimination in no other category of cases.  Cases Decided by the U.S. Merit�TA \s "MSPB Report FY94" \c 2� Systems Protection Board Fiscal Year 1994 (Statistical Supplement), at 6 (Table 2).



(1)	The MSPB does not delve into the discrepancy of 5 cases reversed for discrimination in Table 2 and the 8 cases reported in table 8, both tables analyzing the same 7,530 initial appeals.  Perhaps in the other three cases, while discrimination was found, it did not result in the reversal of the agency action or the agency action was modified.



4.	Number of Grievance/Arbitration Cases Alleging Discrimination.  Data regarding the number of grievances filed or arbitrations with an allegation of discrimination is incomplete.  No information is available on the number of grievances filed in federal agencies, the number of arbitrations or the frequency with which discrimination is alleged.



a.	There were less than 40 grievance, arbitration, or FLRA decisions appealed to the EEOC in FY 92.



(1)	According to the EEOC's annual report, there were 31 appeals from grievance, arbitration, or FLRA decisions in FY 92, accounting for 6% of the 5,434 appeals filed with the Commission.  EEOC, Federal Sector Report on EEO Complaints and Appeals by Federal�TA \s "EEOC Report FY92" \c 2� Agencies for Fiscal Year 1992, at 79.



(2)	A review of the docket numbers issued in FY 92 reveals 37 such cases.  (Source:  EEOC Docket Numbers, IHS Microfiche Numerical Index, Issue 95-06).  A review of docket numbers issued for other years shows this number is fairly typical.





Appeal of Grievance, Arbitration, and FLRA Decisions to EEOC

(EEOC Docket Numbers)�������

Year�

1990�

1991�

1992�

1993�

1994��

Number�

52�

44�

37�

37�

33��

(Source:  EEOC Do�TA \s "EEOC Docket Numbers, IHS Microfiche Nume" \c 2�cket Numbers, IHS Microfiche Numerical Index, Issue 95-06).



b.	The MSPB did not report any figures on reviews of arbitrator's decisions.



c.	The FLRA reported that exceptions were filed on 161 arbitration decisions and that 170 such cases were closed in FY 1994.  However, the report did not indicate whether discrimination was alleged in any of the arbitrations.  �TA \s "FLRA 16th Report" \c 2 \l "Federal Labor Relations Authority, 16th Annual Report, Fiscal Year 1994"�Federal Labor Relations Authority, 16th Annual Report, Fiscal Year 1994, at 33.  A Westlaw search located 144 reported FLRA decisions on exceptions to arbitrator's awards�.  Of the 144 cases, less than 20 involved arbitrations with an allegation of discrimination in violation of EEO laws.



5.	Number of IRAs Adjudicated by the MSPB.  Of 180 IRAs filed civil service-wide, only 24 were adjudicated with the employing agency losing 2.  MSPB, Cases Decided by the U.S. Merit�TA \s "MSPB, 1995 Report" \c 2� Systems Protection Board Fiscal Year 1995 (Statistical Supplement, at 7 (Table 1).  There was no indication if discrimination was alleged in any of these cases.

�

	-  PART 2  -

	COMMON ISSUES�tc \l1 "	-  PART 2  -	COMMON ISSUES�





III.	DEFINITIONS�tc \l1 "III.	DEFINITIONS�.  Understanding the CSRA and especially mixed cases depends on understanding the following definitions used in this outline.



"Action appealable to the MSPB" means that the individual meets the definition of employee at 5 U.S.C. 7501(1), and MSPB has appellate jurisdiction over the personnel action by statute or regulation.  5 U.S.C. 7701(a).



Administrative Grievance Process.  This process is for non-bargaining unit members who are grieving a matter where no discrimination is alleged and which is not appealable to the MSPB.  FPM Ch 771 (Sept. 1995); 5 C.F.R. 771 (1996); AFI 36-1203 �TA \s "AFI 36-1203" \c 2�"Administrative Grievance System" (1 May 1996).� 



Avenues of Redress.  The general, generic term used in this outline to describe the various processes for resolving employee disputes with management which include, NGP, arbitration, EEO complaints, MSPB appeals, OSC complaints, ULPs, and the agency's administrative grievance process.  The term does not include alternate dispute resolution processes.



Bargaining Unit Member (MBU).  A MBU is an employee who is in an Air Force organization �covered by a CBA.  The NGP is available to the MBU even if he or she is not a dues-paying union member.



Board means Merit System Protection Board (MSPB).



Chapter 43 Action.  A demotion or removal for poor performance taken under 5 U.S.C. 4303.  The employee has a statutory right to appeal to the MSPB.



Chapter 75 Action.  An adverse action, usually for disciplinary reasons, taken against an employee.  Typically a suspension exceeding 14 days, a demotion, or removal, taken under 5 U.S.C. 7512.  The employee has a statutory right to appeal to the MSPB.

Collective Bargaining Agreement (CBA) is the union contract.



Commission means Equal Employment Opportunity Commission.



Complaint means EEO complaint.



Contested Personnel Action.  This can be a personnel action the agency has taken, such as a disciplinary action, or not taken, such as not selecting an employee for promotion, which the individual is contesting in one or more of the avenues of redress.  The term also includes actions which are not personnel actions, such as harassment, but which rise to the level of affecting a term, condition or privilege of employment.



CSRA is the Civil Service Reform Act of 1978.



Discrimination or Prohibited Discrimination.  Unless otherwise specified, "discrimination" in this outline means discrimination in violation of Title VII of the Civil Rights Act of 1964, the Age Discrimination in Employment Act (ADEA), the Rehabilitation Act of 1973, and the Equal Pay Act.  There are two different but overlapping sets of discrimination prohibited in the CSRA.



1.	5 U.S.C. 7702(a)(1)(B).  This is the mixed case statute where an the contested personnel action is appealable to the MSPB and discrimination is alleged in violation of Title VII, the Equal Pay Act, the Rehabilitation Act and the ADEA.



2.	5 U.S.C. 2302(b) adds marital status and partisan politics discrimination.  The statute which describes the options between NGP, EEO, and MSPB appeals is 5 U.S.C. 7121(d), which references an "aggrieved employee affected by a prohibited personnel practice under section 2302(b)(1) ... ."  Discrimination prohibited in 5 U.S.C. 2302(b)(1) includes Title VII's race, color, religion, sex, or national origin, 42 U.S.C. 2000e-16; age, prohibited by the ADEA, 29 U.S.C. 206(d); disability, prohibited by the Rehabilitation Act, 29 U.S.C. 791; sex, prohibited by the Fair Labor Standards Act, 29 U.S.C. 206(d); and, marital status or political affiliation discrimination.  



a.	Retaliation for filing an EEO complaint is also covered under 5 U.S.C. 2302(b)(1).  �TA \s "Parnell v. Army MSPB" \c 1 \l "Parnell v. Dept. of Army, 58 M.S.P.R. 128 (1993)"�Parnell v. Dept. of Army, 58 M.S.P.R. 128 (1993) (Title VII, 42 U.S.C. 2000e-16, has been interpreted by the courts as prohibiting retaliation and the EEOC has implementing regulations to that effect at 29 C.F.R. 1614.101, 1614.103(a)).



Employee.  In this outline, unless otherwise indicated, employee includes applicants and former employees.  Note that civil service has three definitions of employee and the EEOC has added a fourth.



1.	The basic definition of federal employee is at 5 U.S.C. 2105(a).



2.	For purposes of Title 5 Chapter 71 (Labor and Employee Relations), 7101 to 7135, "'employee' means an individual - (A) employed in an agency ... but does not include ... (iii) a supervisor or a management official ... ."  5 U.S.C. 7103(a)(2).



3.	A third definition of federal employee is 5 U.S.C. 7501(1).  Individuals have to meet this definition as part of the predicate for MSPB jurisdiction.  Generally a §7501(1) "employee" has completed their probationary term.  This definition of employee is narrower than the basic definition of employee at 5 U.S.C. 2105(a).



4.	With respect to EEO complaints, the EEOC and the courts also recognize a "common law" definition for federal employees, and that an individual can have more than one employer, e.g., be an employee of a federal contractor and an employee of a federal agency.  Eleven different factors determine whether the individual is a federal employee.  �TA \s "Abramoff" \c 1 \l "Abramoff v. Dalton, Secretary of the Navy, 01940809 (EEOC/OFO 1994), aff'd, 05940476 (EEOC 1994)"�Abramoff v. Dalton, Secretary of the Navy, 01940809 (EEOC/OFO 1994), aff'd, 05940476 (EEOC 1994), adopting, �TA \s "Spirides v. Reinhardt" \c 1 \l "Spirides v. Reinhardt, 613 F.2d 826 (D.C. Cir. 1979)"�Spirides v. Reinhardt, 613 F.2d 826, 831 (D.C. Cir. 1979); see Dikeman, Individual EEO�TA \s "Dikeman, Individual EEO" \c 2� Complaint Procedures, at 28 (CLLO Outline Sept. 1995-B). �



a.	It is a near certainty that the MSPB would never accept an MSPB appeal from a "common law" employee, thus mixed case procedures would not apply to the "removal" or "constructive discharge" of a complainant who meets the EEOC's definition of employee.



FAD - Final Agency Decision - In the EEO complaint process - the “final” decision issued by the agency on an EEO complaint filed by one of its employees or applicants.  29 C.F.R. 1614.110.  Of course the FAD is not final at all and is subject to appeal to the EEOC.  29 C.F.R. 1614.401.



Grievance means a grievance under the collective bargaining agreement's (CBA) under the negotiated grievance procedure (NGP), not an administrative grievance filed under the agency grievance procedure.



IRA. Depending on the context, an IRA (Individual Right of Action) connotes:  an allegation of whistleblowing reprisal; and, or, a form of appeal to the MSPB following an OSC complaint alleging whistleblowing reprisal.



MBU is a bargaining unit member.



Mixed Cases Definition.  Mixed Cases involve personnel actions which are appealable to the Merit Systems Protection Board (MSPB) and which are alleged to have been the result of discrimination or reprisal for protected EEO activity.  The list of actions appealable to MSPB is at 5 C.F.R. 1201.3.  Also included in this outline are grievances alleging discrimination over actions not appealable to the MSPB and allegations of discrimination in OSC complaints.



1.	Mixed complaints are EEO complaints concerning an action appealable to the MSPB.



2.	Mixed appeals are appeals of personnel actions to the MSPB which contain an allegation of discrimination.  

  

3.	Mixed grievances are grievances filed under the Collective Bargaining Agreement's (CBA) negotiated grievance procedure (NGP) which includes an allegation of discrimination over a personnel action which could have been appealed to the MSPB.  



a.	Mixed grievances do not include administrative grievances filed under the agency grievance process at FPM Ch 771 1 (September 1995); 5 C.F.R. 771 (1996); AFI 36-1203�TA \s "AFI 36-1203" \c 2� "Administrative Grievance System" (1 May 1996)�.



b.	The parties to the CBA may exclude EEO allegations from the NGP process.  5 U.S.C. 7121(a)(2).



c.	The parties to a CBA may also exclude personnel actions, e.g., RIF actions, from the NGP grievances.  5 U.S.C. 7121(a)(2).



4.	Grievances alleging discrimination.  Procedures for NGP grievances alleging discrimination can be different from mixed grievances (which involve a personnel action appealable to the MSPB).



5.	OSC actions & allegations of discrimination.  Procedures for processing OSC complaints alleging discrimination, as with any other OSC complaint, will be different depending on whether the employee is also alleging whistleblowing reprisal or not.  If whistleblowing reprisal is alleged, the employee has the option of filing an Individual Right of Action (IRA) before the MSPB.



MSPB Appeal.  An appeal to the MSPB of a final agency decision to take an adverse or performance based action.  MSPB appeals include a hearing before an administrative judge.  Appellate review in the MSPB is referred to as a petition for review (PFR). 



MSPB Final Decision Following MSPB Hearing Process.  There are two ways to get a final MSPB decision.  



1.	PFRing the MSPB AJ's decision to the full Board which issues the final MSPB decision, or



2.	Waiting 35 days without PFRing the AJ's decision in which case the AJ's decision becomes the final decision of the MSPB.  5 C.F.R. 1201.113(a).  Employees have two advantages taking this option:  the employee gets a final MSPB decision faster; and, OPM cannot request reconsideration of a final MSPB AJ decision.



Negotiated Grievance Procedure (NGP), all CBAs are required by the CSRA to have a NGP.  5 U.S.C. 7121(a)(1).  



1.	Typically, NGP has three steps.  The first step is usually initiated orally, the second and third steps are in writing.



2.	In accordance with statute, the parties to the union contract have the option of excluding allegations of discrimination or personnel actions, e.g., RIFS, from being grieved through the NGP.  5 U.S.C. 7121(a)(2).

Not Otherwise Appealable Action (NOAA).  Used in the discussion of OSC complaints, it means an OSC complaint on a personnel action that is not appealable to the MSPB by OPM regulation or under the "MSPB statutes" at chapters 43 (5 U.S.C. 4303) or 75 (5 U.S.C. 7512).  In other words, the only way the contested personnel action made it before the MSPB is via an OSC complaint at 5 U.S.C. 1214, or an IRA at 1221.



Otherwise Appealable Action (OAA).  Used in discussion of OSC complaints, means an OSC complaint on a personnel action that is appealable to the MSPB by OPM regulation or under the "MSPB statutes" at chapters 43 (5 U.S.C. 4303) or 75 (5 U.S.C. 7512).  It does not include personnel actions contested before the MSPB brought as a result of an OSC complaint, 5 U.S.C. 1214, or an IRA appeal under §1221.



OSC Actions.  Includes OSC complaints and IRA actions.



OSC Complaint.  An OSC complaint alleging a PPP not including whistleblowing reprisal, i.e., does not include IRA actions.



OSC/IRA.  An OSC complaint alleging whistleblowing reprisal, or an IRA action depending on the context.



Unfair Labor Practice (ULP), depending on the context, ULP can either refer to a management action violating 5 U.S.C. 7116(a), a ULP charge alleging a violation of 7116(a), or FLRA's adjudication of a ULP charge.



Title VII, means Title VII of the Civil Rights Act of 1964, 42 U.S.C. 2000e.  It does not mean Title VII of the Civil Service Reform Act.



WB Whistleblowing, means whistleblowing reprisal in violation of 5 U.S.C. 2302(b)(8).



4303 or 7512 (5 U.S.C. §§ 4303, 7512).  These two statutes give employees the statutory right to appeal certain actions to the MSPB.  Agencies can remove or demote employees for poor performance under 4303.  Among other actions, agencies can suspend employees for more than 14 days, or demote or remove employees for disciplinary grounds under 5 U.S.C. 7512.





�IV.	RESTRICTIONS ON DUAL PROCESSING�tc \l1 "IV.	RESTRICTIONS ON DUAL PROCESSING�.



A.	Dual Processing Designed to Be Avoided�tc \l2 "A.	Dual Processing Designed to Be Avoided�.  The CSRA is generally designed so that employees only have one bite at the hearing "apple," albeit with numerous appeals and reviews.  The CSRA and implementing regulations generally require the employee to elect the forum in which they want to challenge the contested personnel action.  



1.	Where discrimination is alleged (EEO discrimination plus marital status and partisan political discrimination) the requirement to choose between NGP and "a statutory procedure," i.e., an EEO complaint, MSPB appeal and presumably an OSC complaint, is at 5 U.S.C. 7121(d); 29 C.F.R. §1614.301(a) (A "person wishing to file a [EEO] complaint or [NGP] grievance on a matter of alleged employment discrimination must elect to raise the matter under part 1614 or the negotiated grievance procedure, but not both."); 5 C.F.R. 1201.3(c)(1)(I) ("An appealable action involving discrimination ... may be raised under the Board's ... procedures, or under the negotiated grievance procedures, but not under both."); �TA \s "AFGE Local 3230 & EEOC, 22 F.L.R.A. " \c 1 \l "AFGE Local 3230 & EEOC, 22 F.L.R.A. 448 (1986)"�AFGE Local 3230 & EEOC, 22 F.L.R.A. 448 (1986) (EEO complaint constitutes a statutory procedure under 7121(d)).  We say that OSC restrictions are probably "a statutory procedure" under 7121(d) because there is no case law one way or the other.



2.	Restrictions on MBUs from dual processing OSC actions with NGP grievances or MSPB appeals where no discrimination is alleged are found at 7121(g).  Section 7121(g) could also be interpreted as prohibiting a ULP from being filed where a PPP other than discrimination is also alleged.  See page 139.



3.	Restrictions against dual processing MSPB appeals and EEO complaints is suggested by the structure of 5 U.S.C. 7702(a) and explicitly stated in MSPB and EEOC implementing regulations at 29 C.F.R. 1614.302(b) (EEOC regulations) and 5 C.F.R. 1201.154(a), (c) (MSPB regulations).



4.	Restrictions on dual processing ULPs and NGP grievances are at 5 U.S.C. 7116(d).  The statute prohibits filing a ULP over a personnel action appealable to the MSPB, and in other cases, where a choice between filing a ULP charge or NGP exists, the statute requires the "aggrieved party" to choose one or the other.  The statute does not directly restrict dual processing of ULPs with EEO or OSC complaints per se, but a ULP cannot be filed on a personnel action appealable to the MSPB in either case.  Where an individual makes a whistleblowing allegation over an personnel action not otherwise appealable to the MSPB, it is not clear whether the restriction on filing a ULP charge on an action appealable to the MSPB would apply to an IRA.



5.	The manner in which Congress described the various restrictions against dual processing actions is different in almost every section leaving gaps for employees to exploit.



a.	Section 7121(d) applies only to MBUs when 2302(b) discrimination is alleged and requires the MBU to choose between the NGP and "a statutory procedure" which could include EEO complaints, MSPB appeals, OSC complaints, IRAs and even ULPs.  Note that while the statute requires a choice between NGP and "a statutory procedure," there is no requirement that the MBU choose between the available statutory procedures.



b.	Section 7121(e) only applies to "[m]atters covered under sections 4303 and 7512" and  requires the MBU to choose between the NGP and an MSPB appeal.  Note that this section does not apply to all actions which are appealable to the MSPB, only actions taken under chapters 43 and 75.  This dichotomy establishes one of the basic divisions in the CSRA structure.  Also note that unlike 7121(d), the restriction in 7121(e) does not depend on the presence of an allegation of discrimination.  



c.	For both 7121(d) and (e) the requirement to choose NGP is described as "falls under the coverage of the negotiated grievance procedure."  Thus, if the parties to the CBA have excluded the contested personnel action or allegations of discrimination from the NGP, the restrictions don't apply.  In that case the MBU has the same options as a non-MBU.



d.	The 7121(g) restrictions against dual processing only apply when the MBU alleges a PPP other than discrimination.  When a non-discriminatory PPP is alleged, the MBU "may elect not more than one of":



- an MSPB appeal;



- NGP;



- OSC complaint; or



- an IRA.



Whereas the restrictions in 7121(d), and (e), where a dichotomy of NGP v. the other, the 7121(g) restriction limits selection to one of a list of four actions.  This outline also interprets 7121(g) to prohibit the filing of a ULP where the MBU is alleging a non-discriminatory PPP, because a ULP is not in the list of authorized actions.



e.	Section 7702(a), the mixed case statute, describes the procedures for filing mixed EEO complaints and mixed MSPB appeals.  The EEOC's and MSPB's regulations make clear what the structure of the statute suggests, mixed complaints and mixed appeals cannot be dual processed.  29 C.F.R. 1614.302(b) (EEOC regulations), and 5 C.F.R. 1201.154(b), (c) (MSPB regulations).



f.	Finally, section 7116(d), which does not address "matters" but "issues which can properly be raised as ULPs" precludes ULPs from being filed where the contested personnel action is appealable to the MSPB (but makes a hash of it) and also requires MBUs to choose between filing a ULP or NGP.  This outline takes the position that the preclusion on filing ULPs when an MSPB appeal is possible also applies to OSC complaints on personnel actions appealable to the MSPB, and all IRAs.



g.	Note that there are no explicit restrictions on filing an OSC complaint or IRA with any other statutory process, or filing an EEO complaint with any other statutory process except MSPB appeals.





�B.	Requirement to Choose Between EEO, MSPB, and NGP�tc \l2 "B.	Requirement to Choose Between EEO, MSPB, and NGP�.



1.	What Constitutes the Same "Matter."�tc \l3 "1.	What Constitutes the Same "Matter."�  "An aggrieved employee affected by a ... personnel practice [alleging discrimination] which also falls under the coverage of a negotiated grievance procedure may raise the matter under a statutory procedure [MSPB, EEO and probably OSC] or the negotiated procedure, but not both."  5 U.S.C. 7121(d) (emphasis added).  Thus, under 7121(d) the "aggrieved employee" (who must be an MBU because the NGP is available to the employee), may not raise the same "matter" under more than one procedure.  "Matter" means the contested personnel action or the underlying employment action in dispute; it does not refer to the avenue of redress used by an employee, i.e., matter is not the EEO complaint, MSPB appeal or NGP grievance filed.  �TA \s "Bonner v. MSPB" \c 1 \l "Bonner v. MSPB, 781 F.2d 202 (Fed. Cir. 1986)"�Bonner v. MSPB, 781 F.2d 202, 204-05 (Fed. Cir. 1986) (primary case, reviewed legislative history, interprets 7121(a)(2)); �TA \s "Macy v. Dalton" \c 1 \l "Macy v. Dalton, 853 F. Supp. 350, 64 F.E.P. 1718 (E.D. Cal. 1994)"�Macy v. Dalton, 853 F.Supp. 350, 353 & n.5, 64 F.E.P. 1718 (E.D. Cal. 1994) ("the 'matter' to which §7121(d) applies is not plaintiffs' discrimination claim, but rather is plaintiff's termination in the 1990 RIF"); �TA \s "Facha v. Cisneros" \c 1 \l "Facha v. Cisneros, 914 F.Supp. 1142 (E.D. Pa. 1996)"�Facha v. Cisneros, 914 F.Supp. 1142, 1148 (E.D. Pa. 1996) (interpreting 7121(d)); 29 C.F.R. 1614.301(a) (prohibiting the filing of EEO complaint and NGP on the same matter).



a.	See also the discussion at page 65 regarding the same "matter" and proposed personnel actions.



2.	Whether Discrimination was Alleged in the First Action Filed is Irrelevant�tc \l2 "2.	Whether Discrimination was Alleged in the First Action Filed is Irrelevant�.  An election is made when the MBU files the MSPB appeal or the written NGP grievance, even if there is no allegation of discrimination in the NGP or MSPB appeal.  What counts is that the NGP grievance, the EEO complaint, or the MSPB appeal are contesting the same underlying personnel action, i.e., the same "matter," and which action was filed first.  For example, as long as the CBA does not exclude allegations of discrimination or the challenged personnel action from NGP, and the MBU has filed a written NGP first, any subsequently filed EEO complaint must be dismissed.  29 C.F.R. 1614.301(a); �TA \s "Smith v. Dalton 0845 (EEOC) " \c 1 \l "Smith v. Dalton, Secretary of the Navy, 05930845, 94 W.L. 732681 (EEOC 1994)"�Smith v. Dalton, Secretary of the Navy, 05930845, 94 W.L. 732681 (EEOC 1994) ("If the employee later files an EEO complaint, the agency must reject the complaint, even thought the employee did not raise a claim of prohibited discrimination as permitted by the negotiated grievance procedure."); �TA \s "Hu v. Rubin " \c 1 \l "Hu v. Rubin, Secretary of the Treasury, 01950198, 95 W.L. 542251 (EEOC/OFO 1995)"�Hu v. Rubin, Secretary of the Treasury, 01950198, 95 W.L. 542251 (EEOC/OFO 1995) {~MSPB, Discrim: NGP}, citing, �TA \s "Anvari EEOC" \c 1 \l "Anvari v. Shalala, Secretary of HHS, 05920669 (EEOC 1993)"�Anvari v. Shalala, Secretary of HHS, 05920669 (EEOC 1993); �TA \s "Reynolds v. PMG EEOC" \c 1 \l "Reynolds v. Runyon, Postmaster General,  05950109, 96 W.L. 93649 (EEOC 1996)"�Reynolds v. Runyon, Postmaster General, 05950109, 96 W.L. 93649 (EEOC 1996) (fired employee appealed removal to MSPB which held for agency; employee then filed EEO complaint alleging discrimination for the first time; agency dismissal sustained; having lost his appeal before the MSPB, he could not bring an EEO complaint on the same matter having failed to allege discrimination in the MSPB appeal).



3.	Selection of an Option is Irrevocable�tc \l2 "3.	Selection of an Option is Irrevocable�.  The employee cannot "undo" an election.  �TA \s "Vinieratos" \c 1 \l "Vinieratos v. United States, 939 F.2d 762, 768 (9th Cir. 1991)"�Vinieratos v. United States, 939 F.2d 762, 768 (9th Cir. 1991); Macy�TA \s "Macy v. Dalton" \c 1� v. Dalton, 853 F.Supp. 350, 353 (E.D. Cal. 1994); Facha�TA \s "Facha v. Cisneros" \c 1� v. Cisneros, 914 F.Supp. 1142, 1148 (E.D. Pa. 1996), citing Vinieratos, see also, �TA \s "Jones v. HHS ND Ill " \c 1 \l "Jones v. Dept. of HHS, 662 F.Supp. 829, 83 (N.D. Ill. 1985)"�Jones v. Dept. of HHS, 662 F.Supp. 829, 83 (N.D. Ill. 1985).  An MBU who files NGP cannot file an MSPB appeal over the same personnel action by withdrawing the grievance.  "An appellant's subsequent efforts to withdraw a grievance do not affect the validity of the election under 5 U.S.C. 7121(e)(1); he is precluded form filing an initial appeal with the Board.  ... [A]ppellant's withdrawal of his grievance prior to a final arbitration decision did not affect the validity of his election."  �TA \s "Jones v. DOJ MSPB" \c 1 \l "Jones v. Dept. of  Justice, 53 M.S.P.R. 117 (1992)"�Jones v. Dept. of Justice, 53 M.S.P.R. 117, 120 (1992) {MBU, Chapt 75, Discrim}.  "Once a timely filing is made to pursue a path, the other is forever waived."  �TA \s "Rodriguez v. MSPB (Fed Cir)" \c 1 \l "Rodriguez v. MSPB, 804 F.2d 673 (Fed. Cir. 1986)"�Rodriguez v. MSPB, 804 F.2d 673, 675 (Fed. Cir. 1986) (choosing NGP v. MSPB), citing, �TA \s "Whitaker v. MSPB" \c 1 \l "Whitaker v. MSPB, 784 F.2d 1109 (Fed. Cir. 1986)"�Whitaker v. MSPB, 784 F.2d 1109 (Fed. Cir. 1986); see, Duncan �TA \s "Duncan v. MSPB" \c 0�v. MSPB, at page 47, 101.  "Abandonment of that process in order to pursue another avenue of redress constituted a failure to exhaust the only appropriate administrative remedy [s]he had selected."  Vinieratos�TA \s "Vinieratos" \c 1� v. United States, 939 F.2d 762, 769 (9th Cir. 1991); Facha�TA \s "Facha v. Cisneros" \c 1� v. Cisneros, 914 F.Supp. 1142, 1148 (E.D. Pa. 1996), citing Vinieratos, 939 F.2d at 769.  Election is also a jurisdictional issue which cannot be waived by the parties; an earlier election may be raised by the FLRA sua sponte to dismiss a complaint.�TA \s "Area Power Admin., Golden" \c 1 \l "Dept. of Energy, W. Area Power Admin., Golden & IBEW Local 640, 27 F.L.R.A. 268 (1987)"�  Dept. of Energy, W. Area Power Admin., Golden & IBEW Local 640, 27 F.L.R.A. 268 (1987).



a.	The decision of the Representative is Binding Upon the MBU.  Normally, once the representative is designated, the employee is bound by the consequences of his representative's conduct, both his acts and omissions.  Whitaker�TA \s "Whitaker v. MSPB" \c 1� v. MSPB, 784 F.2d 1109 (Fed. Cir. 1986); �TA \s "Duncan v. MSPB" \c 1 \l "Duncan v. MSPB, 795 F.2d 1000 (Fed. Cir. 1986)"�Duncan v. MSPB, 795 F.2d 1000 (Fed. Cir. 1986) ("it is settled that federal personnel are bound by the actions of their freely selected representatives or agents").



4.	Dual Processing With Suit Filed in Federal Court�tc \l2 "4.	Dual Processing With Suit Filed in Federal Court�.  Faced with similar situations, the EEOC and MSPB often take a different tack.  They do so here as well.



a.	EEOC Requires Dismissal of Administrative Complaint.  If complainant files suit in federal district court after an EEO complaint has been in the administrative process for more than 180 days, EEOC's regulations require that the administrative EEO complaint be dismissed.  29 C.F.R. 1614.107(c); see Dikeman, Individual EEO�TA \s "Dikeman, Individual EEO" \c 2� Complaint Procedures, at 57 (CLLO Outline Sept. 1995-B). �



b.	MSPB Allows Suit and MSPB Appeal to be Dual Processed.  The MSPB has determined that it will continue to process the administrative MSPB appeal even where the employee files suit.  �TA \s "McGovern v. EEOC" \c 1 \l "McGovern v. EEOC, 28 M.S.P.R. 689 (1985)"�McGovern v. EEOC, 28 M.S.P.R. 689 (1985); �TA \s "Montalvo" \c 1 \l "Montalvo v. U.S. Postal Service, 47 M.S.P.R. 642 (1991)"�Montalvo v. U.S. Postal Service, 47 M.S.P.R. 642 (1991); �TA \s "Padilla v. AF, 58 M.S.P.R" \c 1 \l "Padilla v. Dept. of Air Force, 58 M.S.P.R. 561 (1993)"�Padilla v. Dept. of Air Force, 58 M.S.P.R. 561 (1993).  Why the MSPB has taken this position is unclear; if the employee loses before the MSPB, its not binding on the federal court, but whatever happens in federal court is binding upon the MSPB.



c.	MSPB and EEOC Collision.  What happens if the EEOC dismisses a mixed case because a lawsuit has been filed, but the employee then files an MSPB appeal?  If MSPB had its way, the employee would be able to maintain both the federal suit and the MSPB appeal.  In stopping this nonsense the Federal Circuit severely questioned, but only ended up distinguishing McGovern�TA \s "McGovern v. EEOC" \c 1� in �TA \s "Connor USPS Fed Cir" \c 1 \l "Connor v. U.S. Postal Service, 15 F.3d 1063 (Fed. Cir. 1984)"�Connor v. U.S. Postal Service, 15 F.3d 1063 (Fed. Cir. 1984).  Connor filed an EEO complaint over his removal first, then four months later, amended a complaint in an ongoing lawsuit in federal district court to allege discrimination in his removal.  The agency dismissed the administrative EEO complaint which was sustained by the EEOC.  Six months after amending the complaint in court, Connor filed his MSPB appeal, the AJ dismissed, which was reversed by the Board, which was in turn reversed by the Federal Circuit thus sustaining the dismissal.



d.	Dual Processing NGP-ARB and Suit.  Remember where the contested personnel action is appealable to the MSPB, no court has jurisdiction until the MSPB issues its decision or more than 120 days have passed since the arbitrator's decision was appealed to the MSPB.  �TA \s "AFGE v. Reno DC Cir " \c 1 \l "American Federation of Gov't Employees, Local 2052 v. Reno, 992 F.2d 331 (D.C. Cir. 1993)"�American Federation of Gov't Employees, Local 2052 v. Reno, 992 F.2d 331, 332 (D.C. Cir. 1993).  See pages 237, 267.



5.	Dual Processing Allowed in the Private Sector�tc \l2 "5.	Dual Processing Allowed in the Private Sector�.  Private sector attorneys representing employees often insist that federal agencies dual process complaints.  Except as otherwise noted in this outline, these attorneys are simply wrong and erroneously attempting to apply private sector law to the federal employment arena.  The Supreme Court's rationale for allowing private sector plaintiffs to file grievances alleging discrimination and filing EEO complaints with the EEOC in Alexander v. Gardner-Denver Co., was that no statute existed which required private sector employees to make such a choice.  Of course the situation is reversed in civil service where the CSRA generally prohibits employees from dual processing NGP grievances, EEO complaints, MSPB appeals, and ULP complaints.  Smith v. Dalton, Secretary of the Navy, 05930845�TA \s "Smith v. Dalton 0845 (EEOC) " \c 1�, 94 W.L. 732681 (EEOC 1994), distinguishing, �TA \s "Alexander v. Gardner-Denver" \c 1 \l "Alexander v. Gardner-Denver Co., 415 U.S. 36 (1973)"�Alexander v. Gardner-Denver Co., 415 U.S. 36 (1973); see, Carter�TA \s "Carter v. Gibbs" \c 1� v. Gibbs, 909 F.2d 1452, 1457-58 (Fed. Cir.), cert. denied, 498 U.S. 811 (1990), distinguishing, Alexander v. Gardner-Denver Co..  Note, however, that even in the private sector the Supreme Court has held that arbitration clauses in employment contracts can be enforceable.  �TA \s "Gilmer" \c 1 \l "Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20 (1991)"�Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20 (1991);�TA \s "Cole v. Burns" \c 1 \l "Cole v. Burns International Security Service, 105 F.3d 1465, 72 F.E.P. 1775 (D.C. Cir. 1997)"� Cole v. Burns International Security Service, 105 F.3d 1465, 72 F.E.P. 1775 (D.C. Cir. 1997).



�a.	Agencies excluded from CSRA coverage include the GAO, FBI, CIA, NSA, TVA, FLRA, and FSIP.  5 U.S.C. 7103.  While the statutory prohibition to dual processing does not apply to employees of these agencies, EEOC regulations provide that processing of an EEO complaint will be held in abeyance while a NGP grievance is pursued.  Where an employee of these agency dual processes and EEO complaint with another action, the only requirement on the agency is that it notify the employee that the EEO complaint will be held in abeyance pending resolution of the other administrative action.  29 C.F.R. 1614.301(c).



b.	Also excluded from the CSRA is the Postal Service which is governed by the Postal Reorganization Act (PRA).  The PRA made the Postal Service an independent establishment of the Executive Branch, subject to limited application of federal employment law.  Pub.L. No. 91-375, 84 Stat. 719 (1970), codified at 39 U.S.C. 201 (throughout).  The "PRA was designed to bring postal labor relations within the private sector framework ... [and the] PRA ... adopted grievance-arbitration procedures modeled on private sector collective bargaining agreements ... ."  �TA \s "Williams v. U.S. PS MSPB 87" \c 1 \l "Williams v. U.S. Postal Service, 35 M.S.P.R. 581 (1987)"�Williams v. U.S. Postal Service, 35 M.S.P.R. 581, 585-86 (1987).  Like private sector employees, postal workers can dual process the NGP and EEO complaints under 1614.  However, EEO processing may be held in abeyance during the NGP upon written notice to the grievant.  29 C.F.R. 1614.301(c).





C.	Restriction on Dual Processing ULPs�tc \l2 "C.	Restriction on Dual Processing ULPs�.



1.	Introduction�tc \l3 "1.	Introduction�.  Restrictions on dual processing ULPs with MSPB appeals and NGP grievances are at 5 U.S.C. 7116(d).  Section 7121(g) may also preclude the filing of a ULP if a PPP other than discrimination is also alleged.  



2.	ULP § 7116(d) "Issue" v. 7121(d) "Matter."�tc \l3 "2.	ULP § 7116(d) "Issue" v. 7121(d) "Matter."�  The first sentence in 7116(d) prohibits ULPs from being filed where the "issue" can be litigated before the MSPB.  In cases not appealable to the MSPB, where the MBU has the option of filing NGP or ULP, the MBU must choose one or the other.  5 U.S.C. 7116(d) (second sentence).  Recall that when discrimination is alleged in a "matter" 7121(d) requires the MBU to choose between NGP and a statutory process, i.e., EEO, MSPB, and probably OSC.  The law is settled that the "matter" referred to in 7121(d) is the contested personnel action and not the EEO complaint or MSPB appeal, etc.  Bonner �TA \s "Bonner v. MSPB" \c 1�v. MSPB, 781 F.2d 202, 204-05 (Fed. Cir. 1986); see page 45.  By way of comparison, the courts and the FLRA have adopted a more complicated test for "issue" in 7116(d):  "when the factual predicate of the ULP and the statutory appeal is the same, and the legal theory supporting the statutory appeal has been or could properly be raised to the MSPB, we [the FLRA] will decline to assert jurisdiction over the unfair labor practice pursuant to section 7116(d)."  �TA \s "SBA & Wildberger" \c 1 \l "SBA & Wildberger, 51 F.L.R.A. 413 (1995)"�SBA & Wildberger, 51 F.L.R.A. 413, 422 (1995), adopting �TA \s "Hanlon 4th Cir" \c 1 \l "Dept. of Commerce, Bureau of Census v. FLRA, 976 F.2d 882 (4th Cir. 1992) (Hanlon)"�Department of Commerce, Bureau of Census v. FLRA, 976 F.2d 882 (4th Cir. 1992) (Hanlon). 



3.	ULP v. MSPB�tc \l3 "3.	ULP v. MSPB�.  This outline interprets 7116(d) as prohibiting the filing of a ULP when the issue can be litigated before the MSPB whether MSPB has jurisdiction by way of statute at chapter 43 or 75, or by OPM regulation.  (A discussion MBUs and actions appealable to the MSPB but not under chapter 43 or 75, is found at 139.)  Employees and unions have attempted to evade this restriction against dual processing appeals and ULPs by arguing that different "issues" were being litigated before the MSPB and FLRA, or by having the MBU file in one forum and the union as a different party, in the another forum.  Using the union to escape the 7116(d) restriction is discussed at page 60.



a.	Same "Issue."  The FLRA initially sought to minimize the impact of 7116(d) by focusing on the statutory language of whether the “issues could properly be raised” before the MSPB; if the issue could not be raised, then the 7116(d) restrictions did not apply.  This had several implications:



(1)	Since a ULP cannot be litigated before the MSPB, it would follow that 7116(d) could never apply.  This argument was initially adopted by the FLRA, but proved to much for the courts since this interpretation read 7116(d) out of the law;



(2)	Another argument, also rejected by the courts, is that a ULP on a proposed action would not be the same issue as an NGP over the final action.  



Department of Commerce, Bureau of Census v. FLRA,�TA \s "Hanlon 4th Cir" \c 1� 976 F.2d 882 (4th Cir. 1992), reversing, �TA \s "Hanlon, 41 F.L.R.A." \c 1 \l "Bureau of Census v. Hanlon, 41 F.L.R.A. 436, 91 W.L. 148,253 (1991)"�Bureau of Census v. Hanlon, 41 F.L.R.A. 436, 91 W.L. 148,253 (1991).  While both these arguments were rejected by the Fourth Circuit in Hanlon, on remand the FLRA simply implemented the instructions of the Fourth Circuit and dismissed the complaint.  �TA \s "Hanlon, 46 F.L.R.A." \c 1 \l "Bureau of the Census & Hanlon, 46 F.L.R.A. 526, 92 W.L. 350072 (1992)"�Bureau of the Census & Hanlon, 46 F.L.R.A. 526, 92 W.L. 350072 (1992).  However, the FLRA subsequently adopted the Fourth Circuit's Hanlon analysis in SBA & Wildberger, �TA \s "SBA & Wildberger" \c 1�51 F.L.R.A. 413, 422 (1995) ("when the factual predicate of the ULP and the statutory appeal is the same, and the legal theory supporting the statutory appeal has been or could properly be raised to the MSPB, we will decline to assert jurisdiction over the unfair labor practice pursuant to section 7116(d).").



4.	ULP v. NGP�tc \l3 "4.	ULP v. NGP�.  Section 7116(d) also provides that where the contested personnel action is not appealable to the MSPB, the contested personnel action may be raised in the discretion of the aggrieved party under either the NGP or the ULP procedure, but not both. �TA \s "FAA, Spokane Tower, MEBA" \c 1 \l "FAA, Spokane Tower Approach Control & PATCO, MEBA, 15 F.L.R.A. 668 (1984)"� FAA, Spokane Tower Approach Control & PATCO, MEBA, 15 F.L.R.A. 668 (1984).



"The import of the second sentence of this provision [7116(d)] is clear:  federal employees generally have the right to choose between bringing their employment�related complaints as ULP charges, or as grievances under the employees' negotiated grievance procedure.  The second sentence also clearly mandates that once an employee has chosen between a negotiated grievance procedure and an ULP procedure, the other avenue is foreclosed."  



Department of Commerce, Bureau of Census v. FLRA, �TA \s "Hanlon 4th Cir" \c 1�976 F.2d 882, 888 (4th Cir. 1992) (Hanlon) reversing, Bureau of the Census v. Hanlon,�TA \s "Hanlon, 41 F.L.R.A." \c 1� 41 F.L.R.A. 436, 91 W.L. 148,253 (1991), citing see �TA \s "Local 1411, 38 flra & 960 f2d" \c 1 \l "Dept. of the Army, Army Fin. and Accounting Center, Indianapolis, Ind. & AFGE, Local 1411, 38 F.L.R.A. 1345 (1991), enforced sub nom. AFGE, Local 1411 v. FLRA, 960 F.2d 176 (D.C. Cir. 1992) (Army Finance & Local 1411)"�U.S. Dept. of the Army, Army Fin. and Accounting Center, Indianapolis, Ind. & AFGE, Local 1411, 38 F.L.R.A. 1345 (1991), enforced sub nom. AFGE, Local 1411 v. FLRA, 960 F.2d 176 (D.C. Cir. 1992) (Army Finance & Local 1411).



a.	Issues.  The following issues are presented when attempting to determine if a NGP (or ULP) is precluded because of a previously filed ULP (or NGP):



(1)	Can the contested personnel action (the issue) be raised in NGP?



(2)	Is the same personnel action being contested in both actions?  Can a ULP (or NGP) be filed over a proposed adverse action while a NGP (or ULP) is filed for a final decision?



(3)	Is it the same issue in dispute?



(4)	Did the same aggrieved party file the previous action?



(5)	What constitutes an election, i.e., how far in the ULP or NGP process can a person or union go before an election is made?



b.	Test Used by FLRA to Determine if Earlier Filed ULP Precludes Subsequent NGP.  The FLRA treats a subsequent grievance as duplicative of the earlier filed ULP and therefore barred by §7116(d) when:  



(1)	the same issue is the subject of the grievance and of the ULP charge, 



(2)	that issue was raised in a prior ULP charge, and 



(3)	the decision to file the ULP charge was within the discretion of the aggrieved party.



AFGE Local 1411 v. FLRA�TA \s "Local 1411, 38 flra & 960 f2d" \c 1�, 960 F.2d 176, 177-78 (D.C. Cir. 1992), affirming Army Finance, 13 F.L.R.A. at 1350 (Army Finance & Local 1411); �TA \s "DODDS, Overseas, 17 flra" \c 1 \l "DODDS, Pacific Region & Overseas Educ. Ass’n., 17 F.L.R.A. 1001 (1985)"�DODDS, Pacific Region & Overseas Educ. Ass’n., 17 F.L.R.A. 1001, 1002 (1985).



"The purpose of the section [7116(d)] is to permit an aggrieved party to choose between the arbitrator and the Authority in appropriate cases, but to prevent the party from having two bites at the adjudicatory apple by 'relitigat[ing] ... the same issue in a different forum.'"  �TA \s "IRS v. FLRA,  (D.C. Cir. 1992)" \c 1 \l "IRS v. FLRA, 963 F.2d 429 (D.C. Cir. 1992)"�IRS v. FLRA, 963 F.2d 429, 437 (D.C. Cir. 1992), citing:  �TA \s "MLCB Albany FLRA" \c 1 \l "Dept. of Army, United States Marine Corps Logistics Base, Albany, Ga., 37 F.L.R.A. 1268  (1990)"�Dept. of Army, United States Marine Corps Logistics Base, Albany, Ga., 37 F.L.R.A. 1268, 1274 (1990); see also �TA \s "AFGE Local 1411 v. FLRA (D.C.Cir)" \c 1 \l "AFGE Local 1411 v. FLRA, 960 F.2d 176 (D.C.Cir.1992)"�AFGE, Local 1411 v. FLRA, 960 F.2d 176, 178 (D.C.Cir.1992); �TA \s "Overseas v. FLRA, 824 F.2d" \c 1 \l "Overseas Educ. Ass'n v. FLRA, 824 F.2d 61 (D.C. Cir. 1987)"�Overseas Educ. Ass'n v. FLRA, 824 F.2d 61, 63�64 (D.C. Cir. 1987).



c.	Same Issue.  Whether the issue was raised in the previous action depends on whether the previous action "necessarily implicates" the same issue in the subsequent action.  Overseas Education Assoc. v. FLRA, 824 F.2d 61, 71 (D.C. Cir. 1987) ("the Marshals Service line of cases has enunciated a test �� namely, the statutory unfair labor practice must be either an explicit ground for or be necessarily implicated by the Authority's decision ..."), citing �TA \s "US Marshals Service 9th Cir" \c 1 \l "U.S. Marshals Service v. FLRA, 708 F.2d 1417 (9th Cir.1983)"�United States Marshals Service v. FLRA, 708 F.2d 1417 (9th Cir.1983).  That being said, the FLRA may be inclined to find no "implication."



(1)	The D.C. Circuit rejected the FLRA's attempt to impose a requirement that in order to have preclusive effect on NGP, the previously filed ULP must have been decided on the merits.  "'Necessarily implicated' is obviously not the same as 'on the merits.'  Agreeing with our sister circuits that have interpreted 'involves' as meaning 'involves' (not 'address on the merits'), we apply the Marshals Service test and conclude that the FLRA's decision 'necessarily implicates' a statutory unfair labor practice."  Overseas Edu�TA \s "Overseas v. FLRA, 824 F.2d" \c 1�cation Assoc. v. FLRA, 824 F.2d 61, 71 (D.C. Cir. 1987).



5.	ULP Restrictions - Using the Union to Evade the 7116(d) Restriction�tc \l3 "5.	ULP Restrictions - Using the Union to Evade the 7116(d) Restriction�.  While it is reasonably clear that an MBU can't dual process a ULP and NGP, attempts have been made to evade this restriction by having the MBU file in one forum while the union pursues the contested personnel action in the other forum.  While improper, this dodge has legitimate near cousin sanctioned by the Supreme Court.



a.	What the Supreme Court Would Allow.  "This section [7116(d)], provides only that the same aggrieved party cannot raise identical issues under an appeal or grievance procedure and also as an unfair labor practice.  It does not preclude a union in its institutional capacity as an aggrieved party from filing an unfair labor practice charge to enforce its own independent rights merely because an employee has initiated an appeal or grievance procedure, based on the same factual situation, to enforce his individual rights."  �TA \s "Cornelius v. Nutt" \c 1 \l "Cornelius v. Nutt, 472 U.S. 648 (1985)"�Cornelius v. Nutt, 472 U.S. 648, 665 n.20 (1985) (emphasis added), citing see �TA \s "IRS Western  9 FLRA" \c 1 \l "IRS Western Region, 9 F.L.R.A. 480 (1982)"�IRS Western Region, 9 F.L.R.A. 480, 480�81 n.2 (1982); �TA \s "USAF, 4 F.L.R.A. 512" \c 1 \l "U.S. Air Force, 4 F.L.R.A. 512 (1980)"�United States Air Force, 4 F.L.R.A. 512, 527 (1980).  Thus, with clever pleading a union can avoid the restriction in 7116(d) if its ULP claims are narrow and limited strictly to its own interests.  Of course the remedy in the union's case would be limited and ordinarily would not include reinstatement of a fired MBU.  Indeed the MBU would only be reinstated if the procedural error to the union constituted harmful procedural error to the employee.  Cornelius v. Nutt, �TA \s "Cornelius v. Nutt" \c 1�472 U.S. 648 (1985).  According to the D.C. Circuit and the FLRA in Army Finance & Local 1411,�TA \s "Local 1411, 38 flra & 960 f2d" \c 1� the union must strictly limit its ULP to its own interests and not the MBUs.



(1)	Agency Arguments Distinguishing Nutt in Army Finance & Local 1411.  "In asserting that the grievance and the ULP in this case present the same issue, the Agency distinguishes Cornelius v. Nutt,�TA \s "Cornelius v. Nutt" \c 1� 472 U.S. 648 (1985).  According to the Agency, the union in that case 'alleged institutional harm' rather than harm to the employees, whereas both matters in this case claim that actions against the grievant are unfair and/or improper." �TA \s "Army Finance, 38 F.L.R.A." \c 1 \l "Army Finance & Local 1411, 38 F.L.R.A. 1345 (1991)"� Army Finance & Local 1411, 38 F.L.R.A. 1345, 1348-49 (1991).



(2)	FLRA distinguished Nutt.  "We note the Union's statement that the Supreme Court's decision in Cornelius v. Nutt supports its assertion that '[a] [u]nion may suffer institutional harm.' ...  Although the Court noted that section 7116(d) 'does not preclude a union in its institutional capacity as an aggrieved party from filing an unfair labor practice charge to enforce its own independent rights merely because an employee has initiated an appeal or grievance procedure[,]' Cornelius v. Nutt�TA \s "Cornelius v. Nutt" \c 1�, 472 U.S. at 665 n. 20, because we have found that the Union in this case did not file the ULP charge solely to enforce its own independent rights, the statement in Cornelius v. Nutt does not apply."  Army Finance�TA \s "Local 1411, 38 flra & 960 f2d" \c 1� & Local 1411,�TA \s "Army Finance, 38 F.L.R.A." \c 1� 38 F.L.R.A. 1345, 1353 (1991).



(3)	D.C. Cir. Distinguished Nutt.  "The distinction drawn in Cornelius is inapposite to this case.  The ULP charge alleged harms both to the Union and to Owens.  Thus, it does not trample the Union's interest to bar a later�filed grievance seeking to vindicate only Owens' individual interest.  Because that interest was already advanced in the ULP charge, the Authority properly precluded Owens' grievance under §7116(d)."  AFGE, Local 1411 v. FLRA, �TA \s "AFGE Local 1411 v. FLRA (D.C.Cir)" \c 1�960 F.2d 176, 178-79 (D.C. Cir. 1992) (Army Finance & Local 1411).

b.	Courts & FLRA Look to Who is the "Aggrieved Party" to Determine if Actions Filed by MBU and Union Violate Restriction in 7116(d).  The courts and the FLRA look to who is the real party at interest.  The test is whether "the decision to file the ULP charge was within the discretion of the aggrieved party."  AFGE, Local 1411 v. FLRA,�TA \s "AFGE Local 1411 v. FLRA (D.C.Cir)" \c 1� 960 F.2d 176, 177-78 (D.C. Cir. 1992), affirming Army Finance & Local 1411,�TA \s "Army Finance, 38 F.L.R.A." \c 1� 38 F.L.R.A. 1345, 1350 (1991); Hanlon, �TA \s "Hanlon 4th Cir" \c 1�at 889.  In practice, the courts, and to a lesser extent the FLRA, tend to hold that the MBU is the aggrieved party when the MBU and union split forums over the proposed and final agency decision - whichever action is filed first, whether by the union or the MBU, constitutes the election.



c.	Cases Where MBU Was Found to Be the "Aggrieved Party".



(1)	In Army Finance & Local 1411, where the union and MBU Owens attempted to dual process an adverse action, the D.C. Circuit responded as follows:



   "[P]etitioners assert that the Authority erred in concluding that the ULP charge was filed by the Union 'in the discretion of the aggrieved party,' viz. Owens [Army Finance & AFGE, Local 1411, 38 FLRA 1345 (1991)].  ....



   "We can imagine circumstances in which the Authority's policy of presuming that the union is acting with the approbation, or even the knowledge, of the employee on whose nominal behalf it files an ULP charge would stretch the phrase 'in the discretion of the aggrieved party' beyond the reach of §7116(d).  For example, we doubt that the statute could fairly be read to cover a situation where the employee was unaware that the union had filed an ULP charge encompassing her claim.  The facts now before us, however, do not even test the elasticity of the statutory phrase, much less stretch it to the breaking point.



   "The charge was filed shortly after Owens received the proposed notice of suspension; she was vice president of Local 1411 when the charge was filed; the sole agency action protested in the charge was her proposed suspension; and the record contains no evidence that Owens disagreed with or was unaware of the charge being filed.  At least in these circumstances we are constrained to agree with the Authority:  'it is reasonable to expect that an employee's disagreement with an exclusive representative's choice of procedures will leave some evidentiary trace.'  In the record before us, there is none."



AFGE Local 1411 v. FLRA,�TA \s "AFGE Local 1411 v. FLRA (D.C.Cir)" \c 1� 960 F.2d 176, 179-80 (D.C. Cir. 1992) (Army Finance & Local 1411) (emphasis added).



(2)	The FLRA's Discussion of the Issue in the same Army Finance & Local 1411.  "Where the union filed a ULP on a proposed disciplinary action and the employee filed NGP on the final disciplinary action ... [we] reject the Union's argument that section 7116(d) does not bar the grievance because the ULP charge was filed to protect an institutional interest.  While portions of the ULP charge appear to address the Union's institutional interest, it is clear that the ULP charge was not filed solely in the Union's institutional interest.  As noted above, the ULP charge specifically alleges discrimination against an employee as well as interference with and a violation of the '5 USC 7102 rights of an employee' and, thus, addresses in part the grievant's rights as an individual.  ... Compare �TA \s "Portsmouth Naval Shipyard, 23 FLRA" \c 1 \l "Portsmouth Naval Shipyard and Department of the Navy (Washington, D.C.), 23 FLRA 475  (1986)"�Portsmouth Naval Shipyard and Department of the Navy (Washington, D.C.), 23 FLRA 475, 478�79 (1986) (section 7116(d) did not bar the ULP complaint alleging interference and discrimination because the earlier grievance filed by the union was an institutional grievance contesting the agency's interpretation of the negotiated grievance procedure)."  



Army Finance & Local 1411�TA \s "Army Finance, 38 F.L.R.A." \c 1�, �TA \s "Local 1411, 38 flra & 960 f2d" \c 1�38 F.L.R.A. 1345, 1352-53 (1991).



(3)	In Hanlon the union argued it had interests in the adverse action to be protected by the ULP process distinct from Hanlon's interests who had filed NGP (over a removal appealable to the MSPB).  The Fourth Circuit in Hanlon�TA \s "Hanlon 4th Cir" \c 1� cited to the D.C. Circuit's decision in Army Finance & Local 1411, where the union claimed the ULP and the NGP on the disciplinary action were over different issues.



   "The FLRA specifically found that 'while portions of the ULP charge appear to address the Union's institutional interest, it is clear that the ULP charge was not filed solely in the Union's institutional interest.'  Army Finance�TA \s "Army Finance, 38 F.L.R.A." \c 1� [38 F.L.R.A.] at 1352�53.  The FLRA concluded that the individual employee was actually the aggrieved party in the ULP action, and, therefore, that she could not maintain a second administrative action in the form of a grievance.



   "Similarly, an examination of Hanlon's complaint reveals that, although in his amended ULP charge he invoked the rights of all employees, the charge focused on his individual right, and thus was essentially the same as his later grievance under the MSPB procedure."



Dept. of Commerce Bureau of Census v. FLRA,�TA \s "Hanlon 4th Cir" \c 1� 976 F.2d 882, 889 (4th Cir. 1982) (Hanlon).



d.	Cases Where MBU & Union Were Found to Have Separate Interests.



(1)	A good example of the union protecting its institutional interests is �TA \s "VA Medical Center, Long Beach, 41 FLRA" \c 1 \l "VA Medical Center, Long Beach & AFGE Local 1061, 41 F.L.R.A. 1370 (1991)"�VA Medical Center, Long Beach & AFGE Local 1061, 41 F.L.R.A. 1370 (1991).  The management representative interviewed MBUs who were potential witnesses in an MSPB hearing without affording the union notice of the interviews.  The FLRA held it had jurisdiction over the subsequent ULP despite the fact that the charge involved an MSPB proceeding.



�(2)	Despite the restriction in 7116(d), the FLRA appears to be institutionally inclined to allow the dual processing of ULPs and NGP grievances over the same contested personnel action.  When the Navy conducted a RIF, a grievance was filed alleging management was using the RIF to bust the union and a ULP was filed contesting the treatment of a union official during the RIF.  The FLRA determined that the issues in the two actions were not the same and thus 7116(d) did not prevent both actions from being processed.  �TA \s "NAVFAC & NFFE, 45 F.L.R.A. 138" \c 1 \l "Dept. of Navy, NAVFAC & NFFE Local 2096, 45 F.L.R.A. 138 (1992)"�Dept. of Navy, NAVFAC & NFFE Local 2096, 45 F.L.R.A. 138 (1992).



(3)	Where an MBU filed NGP over a grievance and the union filed a ULP, the FLRA found section 7116(d) did not apply and allowed the suspension to be dual processed reasoning that the union charged the suspension was the result of anti-union animus while the MBU was adjudicated whether the suspension was for good cause in the NGP.  �TA \s "EEOC Locals No. 216 & EEOC, 49 flra 906" \c 1 \l "AFGE Nat'l Council of EEOC Locals No. 216 & EEOC, 49 F.L.R.A. 906 (1994)"�AFGE Nat'l Council of EEOC Locals No. 216 & EEOC, 49 F.L.R.A. 906 (1994); see:  �TA \s "Defense Contract Audit Agency, 47 flra 1314" \c 1 \l "U.S. DOD, Defense Contract Audit Agency, Northeastern Region, Lexington, MA & AFGE, Council of Locals 163, 47 F.L.R.A. 1314 (1993)"�U.S. DOD, Defense Contract Audit Agency, Northeastern Region, Lexington, MA & AFGE, Council of Locals 163, 47 F.L.R.A. 1314 (1993);�TA \s "EEOC & AFGE, 48 flra 822" \c 1 \l "EEOC & AFGE National Council of Locals No. 216, 48 F.L.R.A. 822 (1993), reconsideration denied, 49 F.L.R.A. 7 1994)"� EEOC & AFGE National Council of Locals No. 216, 48 F.L.R.A. 822 (1993), reconsideration denied, 49 F.L.R.A. 7 1994).  



6.	Section 7121(g) as a Restriction on Filing ULPs.  “An aggrieved employee affected by a prohibited personnel practice [other than an allegation of 2302(b) discrimination] may elect not more than one of the remedies described in paragraph (3) [NGP, MSPB, OSC, OSC/IRA] with respect thereto.”  5 U.S.C. 7121(g) (emphasis added).  While the restrictions in 7121(g) would ordinarily concern the prohibition of MBUs from dual processing among NGP, MSPB, OSC complaints and IRAs, the language of 7121(g) is broad enough to stand for the proposition that where a PPP is alleged other than discrimination, the MBU’s choice is limited to filing an NGP, MSPB appeal, OSC complaint, or an IRA; i.e., a ULP cannot be filed because it is not in the list of authorized actions.  There is no case authority for this proposition.





D.	Restrictions on Dual Processing OSC Complaints with Other Actions�tc \l2 "D.	Restrictions on Dual Processing OSC Complaints with Other Actions�.  The statutory restriction on dual processing OSC complaints is different depending on whether PPP discrimination under 3202(b)(1) is alleged.



�1.	No Discrimination.  If no discrimination under 2302(b)(1) is alleged (i.e., EEO discrimination plus marital and partisan political discrimination), the restriction on dual processing OSC is at 7121(g).  Employees are limited to filing:



a.	MSPB appeal;



b.	NGP;



c.	OSC complaint; or,



d.	OSC/IRA.



2.	Discrimination and MBUs.  If an MBU alleges 2302(b)(1) discrimination, then the restriction in 7121(d) should apply requiring the MBU to choose between filing NGP and "a statutory procedure," which should include MSPB, OSC, and OSC/IRA actions.  





V.	SELECTION OF OPTIONS FOR EEO, MSPB, OR NGP�tc \l1 "V.	SELECTION OF OPTIONS FOR EEO, MSPB, OR NGP�.



A.	Choosing Between EEO, MSPB, or NGP�tc \l2 "A.	Choosing Between EEO, MSPB, or NGP�, - the employee selects an option when a:



(1)	Timely formal EEO complaint is filed; or,



(2)	Timely MSPB appeal is filed (within 30 days of the appealable action).  5 C.F.R. 1201.22(b); or



(3)	Timely file written grievance, usually 2d step, under NGP (assuming the CBA doesn't exclude the contested personnel action or allegations of discrimination from NGP) ;



Whichever is filed first.  5 U.S.C. 7121(d); 5 C.F.R. 1201.3(c)(2); 29 C.F.R. §1614.301(a).



B.	For MBUs not alleging discrimination, the OSC election�tc \l2 "B.	For MBUs not alleging discrimination, the OSC election� occurs when:



(1)	A timely MSPB appeal is filed (i.e., if person files untimely MSPB appeal, that is no bar to later going to OSC, and for WB a later IRA).  5 U.S.C. 7121(g)(4)(A);



(2)	A timely NGP is filed (i.e., if a person files untimely NGP grievance, that is no bar to MSPB or OSC, and for WB a later IRA).  5 U.S.C. 7121(g)(4)(B);



a.	To act as an election, not only must the NGP grievance be timely filed, the CBA must not exclude the contested personnel action from coverage under the NGP.  For example, where reclassification of positions was not within the scope of NGP, MBU's filing NGP over reclassification did not constitute an election and did not preclude subsequent filing of OSC complaint.  �TA \s "Briley  " \c 1 \l "Briley v. National Archives and Records Admin., 71 M.S.P.R. 211, 1996 W.L. 437681 (1996)"�Briley v. National Archives and Records Admin., 71 M.S.P.R. 211, 225 n.6, 1996 W.L. 437681 (1996).



(3)	[No time limit]  The person has sought corrective action from the OSC by making an allegation under section 1214(a)(1) ("any allegation of a PPP"), 7121(g)(4)(C);



Whichever is filed first. 





VI.	SELECTION OF OPTION BETWEEN A ULP, MSPB & NGP�tc \l1 "VI.	SELECTION OF OPTION BETWEEN A ULP, MSPB & NGP�.



A.	Selection Between ULP and NGP�tc \l2 "A.	Selection Between ULP and NGP�.  Where the MBU has the option of challenging a personnel action through NGP or ULP, the employee has to chose one or the other, he cannot dual process the actions.  5 U.S.C. 7116(d) (second sentence).  The union's filing a ULP charge over a proposed 10 day suspension with the MBU's knowledge (an acting union vice president), barred the MBU's subsequent grievance over the agency's final decision despite the fact that the ULP charge had been erroneously dismissed on procedural grounds by the FLRA Regional Director without a full hearing on the merits.  Army Finance & AFGE Local 1411, �TA \s "Local 1411, 38 flra & 960 f2d" \c 1�38 F.L.R.A. 1345, 1350-51, 91 W.L. 11773 (1991), affirmed AFGE Local 1411 v. FLRA, 960 F.2d 176 (D.C. Cir 1992) (Army Finance & Local 1411); see IRS v. FLRA�TA \s "IRS v. FLRA,  (D.C. Cir. 1992)" \c 1�, 963 F.2d 429, 437-38 & n.9 (D.C. Cir. 1992).  The D.C. Circuit has also rejected the FLRA's attempt to impose a requirement that in order to have preclusive effect on NGP, the previously filed ULP must have been decided on the merits.  Overseas Education Assoc. v. FLRA, �TA \s "Overseas v. FLRA, 824 F.2d" \c 1�824 F.2d 61, 71 (D.C. Cir. 1987).



1.	In Army Finance & Local 1411 it did not matter to either the FLRA or the D.C. Circuit that the FLRA Regional Director erroneously dismissed the ULP charge on the mistaken belief that the NGP grievance had been filed before the ULP charge.  The D.C. Cir. simply noted that the union or the MBU could seek reconsideration from the FLRA General Counsel of the decision not to issue a ULP complaint.  Army Finance & Local 1411,�TA \s "AFGE Local 1411 v. FLRA (D.C.Cir)" \c 1� 960 F.2d 176, 179 (D.C. Cir. 1992).



2.	The key to the decision in Army Finance & Local 1411 is that the MBU was aware the union was filing a ULP over the proposed action.  "We can imagine circumstances in which the Authority's policy of presuming that the union is acting with the approbation, or even the knowledge, of the employee on whose nominal behalf it files an ULP charge would stretch the phrase 'in the discretion of the aggrieved party' beyond the reach of §7116(d).  For example, we doubt that the statute could fairly be read to cover a situation where the employee was unaware that the union had filed an ULP charge encompassing her claim.  The facts now before us, however, do not even test the elasticity of the statutory phrase, much less stretch it to the breaking point."  Army Finance & Local 1411,�TA \s "AFGE Local 1411 v. FLRA (D.C.Cir)" \c 1� 960 F.2d 176, 180 (D.C. Cir. 1992).



3.	Exception:  FLRA's Dismissal of ULP Pursuant to Deferral Policy Does Not Implicate 7116(d).  Both the D.C. and Fourth Circuits stated that a ULP dismissed as a result of the FLRA's deferral policy did not trigger 7116(d) and would not prevent a subsequent NGP from being filed. "[A]n unfavorable decision, even on procedural grounds, is completely distinguishable from dismissal 'pursuant to a deferral policy adopted by the Authority'" and thus the restriction in 7116(d) would not prevent an NGP from being filed.  �TA \s "HHS, SSA v. FLRA, 976 F.2d 229" \c 1 \l "HHS, Social Security Admin. v. FLRA, 976 F.2d 229 (4th Cir. 1992)"�HHS, Social Security Admin. v. FLRA, 976 F.2d 229, 234 (4th Cir. 1992), quoting IRS v. FLRA�TA \s "IRS v. FLRA,  (D.C. Cir. 1992)" \c 1�, 963 F.2d 429, 437 n.9 (D.C. Cir. 1992) (union representative who filed NGP when given oral warning against distributing union materials barred subsequent ULP filed by union). 



The HHS and IRS cases arose in the context of the FLRA's attempt to abandon its "differing and arguable" interpretations of a CBA analysis in favor of a "clear and unmistakable waiver" analysis.  The FLRA has (had?) a deferral policy and would not prosecute ULP charges in favor of arbitration where the dispute was over an interpretation of the CBA and the parties advanced "differing and arguable" interpretations of the CBA clause.  Concerned that the charging party would be unable to then file NGP because of 7116(d), the FLRA later attempted to adopt a "clear and unmistakable waiver" analysis which required the ULP be filed unless management (typically) could show that the union had made a "clear and unmistakable waiver" of its rights in the CBA.  The courts rejected the "clear and unmistakable waiver" test.  IRS v. FLRA�TA \s "IRS v. FLRA,  (D.C. Cir. 1992)" \c 1�, 963 F.2d 429 (D.C. Cir. 1992); HHS, Social Security Admin. v. FLRA�TA \s "HHS, SSA v. FLRA, 976 F.2d 229" \c 1�, 976 F.2d 229 (4th Cir. 1992).





B.	What Constitutes An Election of NGP or ULP?�tc \l2 "B.	What Constitutes An Election of NGP or ULP?�  The FLRA has been silent as to what point in the ULP or NGP process constitutes an election under 7116(d).  Unlike the provision in 7121(d) and (e)(1) (where the MBU can choose among NGP, MSPB, or EEO), in 7116(d) there is no requirement the election of NGP occurs when the MBU "timely files a grievance in writing."  Presumably the rule would be NGP is elected when the first step is initiated and a ULP when a charge is filed with the MSPB regional office.  The only possible exception might be where an MBU is alleging 2302(b)(1) discrimination and a ULP, that the 7121(d) requirements for making a selection would apply, i.e., when "the employee timely initiates an action under the applicable statutory procedure or timely files a [NGP] grievance in writing ... ."  However, 7121(e)(1) regarding NGP v. actions under 4303 and 7512, could not apply to ULPs.





C.	Selection Between ULP & MSPB�tc \l2 "C.	Selection Between ULP & MSPB�.  This is easy, a ULP cannot be filed where the contested personnel action is appealable to the MSPB.  5 U.S.C. 7116(d) (first sentence).





VII.	STEPS THAT DON'T CONSTITUTE A SELECTION OF FORUM�tc \l1 "VII.	STEPS THAT DON'T CONSTITUTE A SELECTION OF FORUM�.  Except where indicated, the rules, regulations, and cases cited here were developed outside of the context of ULP cases.  To what extent these concepts can be applied to ULPs is uncertain.



A.	Remember the statute and regulations premise the selection based on the timely filing�tc \l2 "A.	Remember the statute and regulations premise the selection based on the timely filing� of the earlier action, e.g., the filing of an untimely NGP, does not bar the subsequent filing of a statutory procedure.  5 U.S.C. 7121(d), (g); 29 C.F.R. 1614.301(a) (EEO v. NGP).





B.	Use of EEO pre-complaint counseling�tc \l2 "B.	Use of EEO pre-complaint counseling� never constitutes an election between the EEO complaint process and NGP.  29 C.F.R. 1614.301(a), regulation reversing decision in, �TA \s "Ramsey v. DoE, 1215" \c 1 \l "Ramsey v. Dept. of Energy, 01831215, IHS 1069-D10 (1983)"�Ramsey v. Dept. of Energy, 01831215, IHS 1069-D10 (1983); �TA \s "Marshals & AFGE FLRA '86" \c 1 \l "Dept. of Justice, Marshals Service & Int'l. Council of Marshals Service Locals, AFGE, 23 F.L.R.A. 414, 86 W.L. 75,803 (1986)"�Dept. of Justice, Marshals Service & Int'l. Council of Marshals Service Locals, AFGE, 23 F.L.R.A. 414, 86 W.L. 75,803 (1986); see, �TA \s "Lee v. Brown, 0399 ofo" \c 1 \l "Lee v. Brown, Dept. of Veterans Affairs, 01950399, 95 W.L. 109122 (EEOC/OFO 1995), aff'd, 05950487 (EEOC 1995)"�Lee v. Brown, Dept. of Veterans Affairs, 01950399, 95 W.L. 109122 (EEOC/OFO 1995), aff'd, 05950487 (EEOC 1995) {MBU, ~MSPB (notice of demotion), Discrim:  informal EEO complaint and MSPB appeal filed the same day, NGP filed next, formal EEO complaint filed last.  Agency properly dismissed EEO complaint because the written NGP filed before the formal EEO complaint}.





C.	Filing an "Unwritten" NGP Grievance�tc \l2 "C.	Filing an "Unwritten" NGP Grievance�.  The statute, 5 U.S.C. 7121(d), provides that filing a "written" grievance constitutes an election.  Many agency grievance procedures provide that the first step in the three step grievance process need not be made in writing.  In those circumstances, the filing of a first step grievance does not constitute an election of the NGP process.





D.	"Union" grievances don't constitute an election�tc \l2 "D.	"Union" grievances don't constitute an election� for the MBU.  Where the CBA allowed for "union" NGP grievances and "employee" NGP grievances which could be arbitrated, unless the CBA provides otherwise, the union could file a union NGP grievance while the employee filed MSPB.  "The agency agreed to such a procedure in the CBA and the procedure adopted is neither illegal nor against public policy, and this Board will enforce the provision of the CBA."  �TA \s "Stone v. Army, MSPB 1988 " \c 1 \l "Stone v. Dept. of Army, 37 M.S.P.R. 56 (1988)"�Stone v. Dept. of Army, 37 M.S.P.R. 56 (1988).  However, in ULP practice, the union's filing a ULP or NPG may constitute an election for the MBU.  See discussion at page 60.





E.	Excluding the Contested Personnel Action or Allegations of Discrimination from the NGP�tc \l2 "E.	Excluding the Contested Personnel Action or Allegations of Discrimination from the NGP�.  While the CSRA requires that an NGP process in an CBA, the CSRA also allows the parties to the CBA to exclude "any matter" from the NGP.  5 U.S.C. 7121(a)(2) (West Supp. 1995).  This exclusion includes both specified personnel actions, e.g., RIFs, and allegations of discrimination coupled with any personnel action.



1.	Excluding Personnel Actions.  Where the parties have excluded a personnel action from being grieved under the NGP, filing NGP on such a personnel action does not constitute an election over the EEO complaint process.  29 C.F.R. 1614.301(a).  In cases where the agency is dismissing an EEO complaint because a prior NGP was filed on the same contested personnel action and the matter is appealed to the EEOC, the EEOC sometimes uses language in artfully suggesting that the CBA must affirmatively state allegations of discrimination are allowed in NGP.  "The Commission determines that the record in this case contains no evidence that supports a finding that agency employees can raise allegations of discrimination int he negotiated grievance procedure."  �TA \s "Bender v. Dalton" \c 1 \l "Bender v. Dalton, Secretary of the Navy, 01954491 (EEOC/OFO 1996)"�Bender v. Dalton, Secretary of the Navy, 01954491, at 3 (EEOC/OFO 1996).  The test is whether the parties excluded allegations of discrimination from the NGP, not whether the CBA affirmatively states allegations of discrimination are allowed in the NGP.



2.	Excluding Allegations of Discrimination.  Where NGP procedures do not allow allegations of discrimination, use of NGP does not bar a subsequent EEO complaint.  However, filing NGP in such circumstances does not toll the 45 day deadline for initiating an EEO complaint.  �TA \s "Pitts v. Sec Nav 3035" \c 1 \l "Pitts v. Ball, Secretary of the Navy, 01883035, IHS 2082-A10 (EEOC/ORA 1988)"�Pitts v. Ball, Secretary of the Navy, 01883035, IHS 2082-A10 (EEOC/ORA 1988) {~MBU, ~MSPB (promotion), Discrim: Admin. Grievance}.  



a.	Withdrawal of a NGP grievance does not allow a MBU to refile his dispute as an EEO complaint.  �TA \s "Marsh v. Brady, 0503" \c 1 \l "Marsh v. Brady, Secretary of Treasury, 01910503 (EEOC/OFO 1991), aff'd, 05910383 (EEOC 1991)"�Marsh v. Brady, Secretary of Treasury, 01910503 (EEOC/OFO 1991) {MBU, ~MSPB, Discrim: NGP, then withdrew to file EEO}, aff'd, 05910383 (EEOC 1991).  Nor does withdrawal of NGP grievance allow MBU to refile action as an original MSPB appeal.  "An appellant is deemed to have made an election upon timely initiating either the grievance or Board procedure.  An appellant's subsequent efforts to withdraw a grievance do not affect the validity of the election under 5 U.S.C. 7121(e)(1); he is precluded from filing an initial appeal with the Board."  Jones v. Dept. of Justice, 53 M.S.P.R. 117�TA \s "Jones v. DOJ MSPB" \c 1�, 120 (1992) {MBU, MSPB (Chapt 75), Discrim}, citing, see �TA \s "Morales v. MSPB, Fed. Cir." \c 1 \l "Morales v. MSPB, 823 F.2d 536 (Fed. Cir. 1987)"�Morales v. MSPB, 823 F.2d 536, 538 (Fed. Cir. 1987) (other citations omitted).



b.	MBU was not selected for promotion.  CBA excluded allegations of discrimination from NGP.  On the same day MBU filed written NGP over non-selection (not alleging discrimination) and informal EEO complaint.  During processing of EEO complaint the agency issued final decision denying the grievance.  Thereafter, the MBU filed a formal complaint which the agency dismissed as being identical to the NGP.  EEOC reversed because discrimination could not be considered in the NGP.  �TA \s "Maimone, 05960037" \c 1 \l "Maimone v. Dalton, Secretary of the Navy, 05960037 (EEOC 1996)"�Maimone v. Dalton, Secretary of the Navy, 05960037, at 4 (EEOC 1996).  For a discussion of handling dual processed NGP and EEO complaints, see page 92.



3.	ULP v. NGP.  Although not discussed in any of the reported cases, presumably the restriction in 7116(d) on filing a ULP subsequent to filing NGP would not apply if the CBA precluded the contested personnel action from being raised in the NGP.





F.	Contesting a Proposed Personnel Action�tc \l2 "F.	Contesting a Proposed Personnel Action� Normally Does Not Constitute an Election of Forum With Respect to the Agency's Final Decision on the Personnel Action.  However, with respect to NGP, the intent of the parties as expressed in the CBA controls.  The EEOC, MSPB and FLRA have somewhat different views as to what constitutes the same "matter" with respect whether proposed personnel actions constitute the same matter as the agency's final decision on the personnel action.  

 

1.	MSPB Narrow View.  However, according to the MSPB, filing NGP grievance over proposed adverse action does not constitute an election of NGP procedures v. the MSPB when the final adverse action is taken.  �TA \s "Carreno v. Army, MSPR (1984)" \c 1 \l "Carreno v. Army, 22 M.S.P.R. 515 (1984)"�Carreno v. Army, 22 M.S.P.R. 515 (1984).  "In the absences of clear showing of the intent of the parties to act on the [EEO] complaint as a complaint concerning the ongoing procedure including all steps of the removal action, we cannot view such a 'filing' as sufficient to divest the Board [MSPB] of jurisdiction pursuant to 5 U.S.C. Section 7702(a)(2)."  �TA \s "Coleman v. Treasury M.S.P.R 1984" \c 1 \l "Coleman v. Dept. of Treasury, 22 M.S.P.R. 519 (1984)"�Coleman v. Dept. of Treasury, 22 M.S.P.R. 519, 520-21 (1984).



2.	EEOC View.  The EEOC's position on actions filed on proposed personnel action versus a final personnel action is somewhat obscured by the fact that it does not want proposed adverse actions or any other preliminary matters in the EEO complaint process.  29 C.F.R. 1614.107(e).  Thus, where the employee files an EEO complaint over a proposed personnel action and files an EEO complaint over the final personnel action, the agency should have already dismissed the EEO complaint over the proposed action.  29 C.F.R. 1614.107(e); see Dikeman, Individual EEO�TA \s "Dikeman, Individual EEO" \c 2� Complaint Procedures, at 50 (CLLO Outline Sept. 1995-B).  �When the employee files an EEO complaint over a proposed action and the agency dismissed the complaint, the employee may file another EEO complaint over the final personnel action or file NGP or MSPB assuming jurisdiction otherwise exists.  



a.	Where MBU filed NGP grievances over "removal procedures," and EEO complaint alleging "discrimination based on disability and reprisal" in his removal, the Commission found the NGP grievance and EEO complaint concerned the "same matter."  The EEO complaint must be dismissed because the written NGP grievance was filed first.  �TA \s "Thomas v. Dalton 4340 OFO" \c 1 \l "Thomas v. Dalton, Secretary of the Navy, 01944340, 95 W.L. 43717  (EEOC/OFO 1995)"�Thomas v. Dalton, Secretary of the Navy, 01944340, 95 W.L. 43717, at 2 (EEOC/OFO 1995) {MBU, MSPB (removal):  NGP}.



b.	The only exception to the EEOC's view that an EEO complaint on a proposed personnel action should be dismissed is where the complainant is alleging in his/her EEO complaint that the proposed action was issued for the purpose of harassing the employee.  If such an allegation is made, it cannot be dismissed under 1614.107(e).  �TA \s "Nguyen v. Dalton 2176 OFO 93" \c 1 \l "Nguyen v. Dalton, Secretary of the Navy, 019322176 (EEOC/OFO 1993)"�Nguyen v. Dalton, Secretary of the Navy, 019322176, at 2 (EEOC/OFO 1993), citing, 57 Fed. Reg. 12,643 (April 10, 1992) (comment on 1614.107(e)).



3.	NGP Grievance over Proposed Personnel Action.  When a NGP grievance is filed over a proposed action, "the intent of the parties is critical in determining whether the parties acted on a grievance of a proposed removal or of a removal itself."  �TA \s "Riggs v. DoD MSPB 91" \c 1 \l "Riggs v. Dept. of Defense, 48 M.S.P.R. 652 (1991)"�Riggs v. Dept. of Defense, 48 M.S.P.R. 652, 657 (1991) (emphasis added).



a.	Normally, filing a NGP grievance over a proposed personnel action does not constitute an election for choosing a forum in which to contest the final personal action, but the actual intent of the parties controls.  "In the absence of a clear showing of intent by the parties" to act on the grievance of a proposed removal as covering the removal action itself, it could not view such a filing as a grievance on the final agency personnel action.  Carreno�TA \s "Carreno v. Army, MSPR (1984)" \c 1� v. Dept. of Army, 22 M.S.P.R. 515, 518 & n.1 (1984); Riggs�TA \s "Riggs v. DoD MSPB 91" \c 1� v. Dept. of Defense, 48 M.S.P.R. 652, 657 (1991).  



b.	Carreno is the usual case where the NGP over the proposed action did not constitute an election for the final personnel action; Riggs is the unusual case where the CBA clearly intended a grievance over a proposed action to also cover the final agency decision on the contested personnel action.  "We find that the terms of the negotiated agreement are material in determining an employee's intent when pursuing a grievance under a negotiated agreement [CBA]."  Ri�TA \s "Riggs v. DoD MSPB 91" \c 1�ggs v. Dept. of Defense, 48 M.S.P.R. 652, 657 (1991).  The Board "will treat provisions of a collective bargaining agreement in the same manner as it does agency regulations and will enforce employee rights derived from such a negotiated agreement.  Id., at 657 n.7.



4.	The FLRA Takes an Expansive View of "Matter" In EEO v. NGP.  According to the FLRA, filing an EEO complaint over a proposed adverse action precludes filing NGP over the final action because the EEO complaint and the NGP constitute the same "matter," i.e., the adverse action.  �TA \s "Marshals & AFGE, 23 flra 564" \c 1 \l "Dept. of Justice Marshals Service & Int'l Council of U.S. Marshals Service Locals, AFGE, 23 F.L.R.A. 564, 86 W.L. 75,812 (1986)"�Dept. of Justice Marshals Service & Int'l Council of U.S. Marshals Service Locals, AFGE, 23 F.L.R.A. 564, 567, 86 W.L. 75,812 (1986) (the prohibition of discrimination in "personnel actions" under 5 U.S.C. 2302(b)(1) "encompasses recommended and approved personnel actions ... .  Accordingly, we find that the matter raised both by the grievance and the formal complaint of discrimination was the suspension, either proposed or final, of the grievant.").



a.	FLRA places burden on agency to demonstrate with some specificity that the EEO complaint made actual reference to disciplinary action subsequently grieved in NGP.  �TA \s "Tinker ALC 43-290 FLRA" \c 1 \l "Dept. of Air Force, Oklahoma City ALC, Tinker AFB & AFGE Local 916, 43 F.L.R.A. 290 (1990), reconsideration denied, 43 F.L.R.A. 955 (1992)"�Dept. of Air Force, Oklahoma City ALC, Tinker AFB & AFGE Local 916, 43 F.L.R.A. 290 (1990), reconsideration denied, 43 F.L.R.A. 955 (1992) (arbitrator had no jurisdiction in promotion case even though issues described and remedy sought were somewhat different; contested promotion was the same "matter").



b.	The FLRA has authority to review arbitrator's decision that he cannot take jurisdiction over case because it is barred by 7121, e.g., prior EEO complaint filed.  �TA \s "Naval Ordnance " \c 1 \l "Naval Ordnance Station & IAM Lodge 830, 11 F.L.R.A. 19 (1983)"�Naval Ordnance Station & IAM Lodge 830, 11 F.L.R.A. 19 (1983).



5.	FLRA View on Proposed v. Final Actions In ULP Practice.



a.	ULP v. MSPB:  Generally, where the contested personnel action is appealable to the MSPB, neither the union nor an MBU can file a ULP on a proposed personnel action and then file NGP over the final decision.  Hanlon, a union official, was given a preliminary memo of various infractions he had committed.  His union filed a ULP over the memo.  The ULP was amended to include the subsequent notice of proposed removal Hanlon received.  Hanlon, who had a choice between grieving the removal or filing an MSPB appeal, then filed NGP over the final decision to remove him.  The Fourth Circuit found the ULP over the preliminary notice and the proposed removal were precluded by the fact that the adverse action was appealable to the MSPB.  "We find that Hanlon deviated from Congress's intent, as expressed in CSRA, when he attempted to maintain two simultaneous administrative challenges to his removal, each relying on essentially the same facts and legal arguments.  If permitted to pursue both claims, Hanlon's legal arguments would be tried to two separate forums, and would follow separate paths of appeal �� exactly the result that Congress intended to avoid when it streamlined federal employment law in CSRA."  Department of Commerce, Bureau of Census v. FLRA, �TA \s "Hanlon 4th Cir" \c 1�976 F.2d 882, 890 (4th Cir. 1992), reversing, Bureau of the Census v. Hanlon, �TA \s "Hanlon, 41 F.L.R.A." \c 1�41 F.L.R.A. 436, 91 W.L. 148,253 (1991).



"We believe that both Congress's clear intent, as reflected in the language and statutory history of CSRA, and prior decisions of the FLRA, compel a finding that the [proposed and final personnel] actions are inseparable, and, therefore, that sole jurisdiction lies in the MSPB."  Hanlon, �TA \s "Hanlon 4th Cir" \c 1�976 F.2d at 888 (emphasis added).



(1)	The prior FLRA decision cited in Hanlon was U.S. Dept. of the Army, Army Finance and Accounting Center, Indianapolis, Ind. & AFGE, Local 1411, �TA \s "Local 1411, 38 flra & 960 f2d" \c 1�38 FLRA 1345 (1991), enforced sub nom. AFGE, Local 1411 v. FLRA, 960 F.2d 176 (D.C.Cir.1992) (Army Finance & Local 1411).  The Army Finance & Local 1411 decision involves the requirement to choose between NGP and ULP and is discussed in the next section.  The Hanlon court wrote:



"Although Army Finance focused on the second sentence of 7116(d), whereas the instant case focuses on the first sentence, the bedrock logic of the Army Finance holding is transferable:  an employee may not separate a proposed adverse personnel action from an actual adverse personnel action when both are based on the same underlying facts and legal theories."



Hanlon, �TA \s "Hanlon 4th Cir" \c 1�976 F.2d at 888-89.



(2)	Exception to Rule:  At the same time the Fourth Circuit suggested in Hanlon that a ULP could be filed over a proposed action, but would have to be dismissed if the final adverse action taken is appealable to the MSPB.  "Nothing in our ruling prevents employees from lodging ULP charges to complain about unfair disciplinary actions.  Only where those initial disciplinary actions ripen into full�blown 'adverse employment actions' will sole jurisdiction vest in the MSPB under the first sentence of §7116(d)."  Department of Commerce, Bureau of Census v. FLRA,�TA \s "Hanlon 4th Cir" \c 1� 976 F.2d 882, 890 (4th Cir. 1992) (Hanlon) reversing, Bureau of the Census v. Hanlon�TA \s "Hanlon, 41 F.L.R.A." \c 1�, 41 F.L.R.A. 436, 91 W.L. 148,253 (1991).



b.	ULP v. NGP.  Both the FLRA and the D.C. Circuit hold that 7116(d) prevents a ULP from being filed on a proposed action and NGP being filed on the final action (where the contested personnel action is not appealable to the MSPB).  Filing the ULP over the proposed action constitutes an election of the ULP process to contest the final decision.  Army Finance & AFGE Local 1411�TA \s "Local 1411, 38 flra & 960 f2d" \c 1�, 38 F.L.R.A. 1345, 91 W.L. 11773 (1991), affirmed AFGE Local 1411 v. FLRA, 960 F.2d 176 (D.C. Cir 1992) (Army Finance & Local 1411).



(1)	"In determining whether the procedures involved the same issue, the Authority does not focus on whether the [contested personnel] action was proposed or definite.  Rather, the Authority looks at whether the ULP charge arose from the same set of factual circumstances as the grievance and the theory advanced in support of the ULP charge and the grievance are substantially similar."  Army Finance & AFGE Local 1411, �TA \s "Army Finance, 38 F.L.R.A." \c 1�38 F.L.R.A. 1345, 1350-51, 91 W.L. 11773 (1991) (emphasis added).



(2)	On appeal the D.C. Circuit rejected the union's claim that a challenge to a proposed suspension "is aimed at preventing or mitigating a potential harm to an employee ... [while] a challenge to an actual suspension ... is aimed at the validity of management's decision that the employee's conduct has indeed warranted the serving of a suspension.  We agree with the Authority that this difference is irrelevant to the purpose of §7116(d), which is to preclude duplicative proceedings by requiring an aggrieved party to make an election of remedies.  Regardless of whether a challenge occurs prior to or after the suspension, there can be no doubt that the same facts and the same decision are involved.  Thus, to allow Owens' later�filed grievance based upon a distinction between proposed and actual agency action would drain §7116(d) of much of its utility."  AFGE Local 1411 v. FLRA,�TA \s "AFGE Local 1411 v. FLRA (D.C.Cir)" \c 1� 960 F.2d 176, 178 (D.C. Cir 1992) (Army Finance & Local 1411).



(3)	Exception:  According to D.C. Cir., a ULP filed by the union to contest the abolishment of the union official's position did not preclude the subsequent NGP filed by the union official over his RIF.  The union filed the ULP after the MBU had been informed that his position would be abolished in December 1981 and it was not until March 1982 that the agency issued the proposed RIF notice which prompted the employee's subsequent NGP.  "Since the issue in the two proceedings was not the same (either in terms of the factual predicate or the legal framework), section 7116(d) never came into play."  Overseas Education Assoc. v. FLRA�TA \s "Overseas v. FLRA, 824 F.2d" \c 1�, 824 F.2d 61, 72 (D.C. Cir. 1987) (parenthetical comment in original).



(4)	Distinguishing Army Finance & Local 1411 From Overseas Education.  



(a)	The FLRA in Army Finance & Local 1411 distinguished its result from Overseas Education on the basis that in Overseas Education it simply "upheld the arbitrator's finding that there were different factual predicates for the ULP charge and the grievance, and, therefore, section 7116(d) did not bar the processing of a later�filed grievance."  Army Finance�TA \s "Army Finance, 38 F.L.R.A." \c 1�, 38 F.L.R.A. at 1351.  This is not a very useful standard.



(b)	The D.C. Circuit attempted to explain the different results in Army Finance & Local 1411.



"Our holding on this point is fully consistent with our decision in Overseas Education Association v. FLRA (OEA), �TA \s "Overseas v. FLRA, 824 F.2d" \c 1�824 F.2d 61 (D.C.Cir.1987). ... In [OEA], we held that an ULP charge alleging that agency management discriminatorily proposed to eliminate a position held by a union official did not bar a later�filed grievance protesting the union official's notice of dismissal.  OEA does not depend upon the distinction proffered here between proposed and actual agency action. Instead, ... the court evidently understood the ULP charge to address a mere transfer of the employee [abolishing the MBU's position], while the grievance addressed dismissal [the MBUs RIF].  Moreover, the ULP charge in OEA alleged a violation of §7116(a), while the grievance claimed a breach of the collective bargaining agreement.  By contrast, the ULP charge and the grievance in this case rest upon the same factual predicate �� namely, that Owens did nothing to warrant her suspension �� and allege the same statutory and contractual violations."



AFGE Local 1411 v. FLRA,�TA \s "AFGE Local 1411 v. FLRA (D.C.Cir)" \c 1� 960 F.2d at 178 (Army Finance & Local 1411).



(5)	Summary:  Army Finance & Local 1411 states the normal proposition that a ULP cannot be filed over a proposed action followed by a NGP over the final action, or vice versa.  Overseas Education is the exception where the union was allowed to file a ULP over an integral portion of the adverse action (abolishing the position), while the MBU was allowed to file NGP over the RIF itself.



6.	OSC & Proposed v. Final Actions.  Of course, the OSC can take jurisdiction over a proposed personnel action and thus filing an OSC complaint over a proposed personnel action does not constitute an election with respect to the final agency decision on the personnel action.  5 U.S.C. 1214(a)(1)(A), 2302(b); �TA \s "Douglass v. DoT, 60 M.S.P.R. 1" \c 1 \l "Douglass v. Dept. of Transportation, 60 M.S.P.R. 1 (1993)"�Douglass v. Dept. of Transportation, 60 M.S.P.R. 1, 4 (1993).





G.	Filing "Appeal" Before Effective Date of Personnel Action�tc \l2 "G.	Filing "Appeal" Before Effective Date of Personnel Action�.  According to the MSPB, no election under 7121(d) (NGP v. MSPB or EEOC) or 7121(e) (NGP v. MSPB) can occur before the effective date of the appealable action.  �TA \s "Sylvester v. VA  M.S.P.R 87" \c 1 \l "Sylvester v. Veterans Admin., 34 M.S.P.R. 215 (1987)"�Sylvester v. Veterans Admin., 34 M.S.P.R. 215, 216 (1987) {MBU, MSPB (Chapt 75)}.



1.	"No election under 7121(d) [NGP v. MSPB or [EEOC] can occur before the effective date of the appealable action.  Because, pursuant to 5 C.F.R. 1201.22(b), no appeal to the Board may be filed until the effective date of the action at issue, an appellant has no option other than the [NGP] grievance system prior to that date and therefore can make no election until that time."  �TA \s "Johnson v. DoL M.S.P.R. '85" \c 1 \l "Johnson v. Dept. of Labor, 26 M.S.P.R. 447 (1985)"�Johnson v. Dept. of Labor, 26 M.S.P.R. 447, 450 (1985) {MBU, MSPB ~43, 75 (RIF demotion) Discrim}, citing, Carreno�TA \s "Carreno v. Army, MSPR (1984)" \c 1� v. Dept. of Army, 22 M.S.P.R. 515 (1984), �TA \s "Anthony v. DoD, 13 M.S.P.R. 632" \c 1 \l "Anthony v. Dept. of Defense, 13 M.S.P.R. 632 (1982)"�Anthony v. Dept. of Defense, 13 M.S.P.R. 632 (1982).  No election under 7121(d) (NGP v. MSPB or EEOC) can occur before the effective date of the appealable action.  Filing a NGP grievance before the effective date of the contested personnel action does not constitute an election of NGP.  What controls is the first forum selected after the effective date of the personnel action.  Where the MBU filed NGP before the effective date of her removal and an MSPB appeal after the effective date her removal, the MSPB appeal constituted the selection of the forum.  �TA \s "Riddick v. OPM, 27 M.S.P.R. 590" \c 1 \l "Riddick v. OPM, 27 M.S.P.R. 590 (1985)"�Riddick v. OPM, 27 M.S.P.R. 590, 592 (1985) {MBU, MSPB (Chapt. 43)}, citing, 5 C.F.R. 1201.22 (a timely appeal to the Board can be made only after the effective date of the contested personnel action).



2.	No election under 7121(e) (NGP v. MSPB) can occur before the effective date of the contested personnel action.  Carreno�TA \s "Carreno v. Army, MSPR (1984)" \c 1� v. Department of the Army, 22 M.S.P.R. 515, 518 (1984).  NGP filed before effective date of removal was not an election of NGP, rather MBU's filing of MSPB appeal one day after effective date of removal constituted election of MSPB forum.  Sylvester�TA \s "Sylvester v. VA  M.S.P.R 87" \c 1� v. Veterans Admin., 34 M.S.P.R. 215, 216 (1987) {MBU, MSPB (Chapt 75)}.  Filing NGP before the effective date of removal, then after effective date withdrawing grievance and filing MSPB appeal constitutes an election of the MSPB process, not the NGP; no election under section 7121(d) can occur before the effective date of the appealable action.  �TA \s "Battle v. DoL, 29 M.S.P.R. 15" \c 1 \l "Battle v. Dept. of Labor, 29 M.S.P.R. 15 (1985)"�Battle v. Dept. of Labor, 29 M.S.P.R. 15 (1985) {MBU, (Chapt. 75 removal)}.





H.	Filing MSPB Appeal over Personnel Action Not Appealable to the MSPB Does Not Constitute an Election of Forum�tc \l2 "H.	Filing MSPB Appeal over Personnel Action Not Appealable to the MSPB Does Not Constitute an Election of Forum�.  MSPB has no jurisdiction over the demotion of supervisors during their one year supervisory probationary period.  Consequently, filing MSPB appeal over demotion did not preclude refiling the action as an EEO complaint.  �TA \s "Jones v. Rice, 3528" \c 1 \l "Jones v. Rice, Secretary of the Air Force, 01903528, IHS 2816-F3 (EEOC/ORA 1990)"�Jones v. Rice, Secretary of the Air Force, 01903528, IHS 2816-F3 (EEOC/ORA 1990).



1.	Remember, however, that the MSPB will exercise jurisdiction over personnel or other management actions not appealable to the MSPB where these non-appealable actions are "inextricably intertwined" with the personnel action appealable to the MSPB, e.g., the MSPB will consider a reassignment made in connection with a demotion.  �TA \s "Christensen v. U.S.PS, 51 M.S.P.R. 681" \c 1 \l "Christensen v. U.S. Postal Service, 51 M.S.P.R. 681 (1991), aff'd 979 F.2d 216 (Fed. Cir. 1992 (Table)"�Christensen v. U.S. Postal Service, 51 M.S.P.R. 681, 689 (1991), aff'd 979 F.2d 216 (Fed. Cir. 1992 (Table); Massimino �TA \s "Massimino" \c 1�v. Veterans Affairs, 58 M.S.P.R. 318, 322 (1993), citing Christensen.  The EEOC agrees.�TA \s "Goins v. TVA, 1007" \c 1 \l "Goins v. Crowell, Chairman TVA, 05931007, IHS 4138-F9, 94 F.E.O.R. ¶ 3498 (EEOC 1994)"�  Goins v. Crowell, Chairman TVA, 05931007, IHS 4138-F9, 94 F.E.O.R. ¶ 3498 (EEOC 1994) (complainant's allegation regarding designation of position as surplus intertwined with subsequent RIF); �TA \s "Marchini v. Espy, 0880" \c 1 \l "Marchini v. Espy, Secretary of Agriculture, 05930880, IHS 3951-C9 (EEOC 1994)"�Marchini v. Espy, Secretary of Agriculture, 05930880, IHS 3951-C9 (EEOC 1994) (unacceptable performance rating and being placed on a PIP inextricably intertwined with subsequent removal for poor performance contested by MSPB appeal).  Thus, an MSPB appeal of a reassignment accompanied by an action appealable to the MSPB would constitute an election.



2.	In Goins, while the EEOC recommended that the allegations concerning the decision to declare complainant’s position surplus and the subsequent RIF were, as the agency suggested, intertwined and recommended the allegations be processed together - the EEOC noted “that the Board has the ultimate authority to decide whether to accept jurisdiction over allegation (4) [the surplus decision].”  Goins�TA \s "Goins v. TVA, 1007" \c 1�, n. 5.





I.	Filing an Action Based on Inadequate Notice of Rights from Agency Does Not Constitute an Election�tc \l2 "I.	Filing an Action Based on Inadequate Notice of Rights from Agency Does Not Constitute an Election�.  Where the agency doesn't properly notify the employee of their appeal rights and the employee is misled, selection of one forum does not constitute an election under 7121(d) and employee may refile in another forum.  �TA \s "Blanshan v. Air Force, M.S.P.R" \c 1 \l "Blanshan v. Dept. of Air Force, 23 M.S.P.R. 84 (1984)"�Blanshan v. Dept. of Air Force, 23 M.S.P.R. 84, 86 (1984) {MBU, MSPB ~43, ~75 (RIF demotion), Discrim} (MBU's prior filing of NGP did not prevent him from appealing the RIF to the MSPB where agency RIF notice of the RIF action did not provide MSPB appeal rights.  Upon questioning an agency personnel specialist about the availability of Board review, appellant was told that he could only pursue the action through the NGP).





J.	Filing a Petition for Enforcement With the MSPB Does Not Constitute an Election of the MSPB Appeal Process and the Filing of an EEO Complaint is Allowed�tc \l2 "J.	Filing a Petition for Enforcement With the MSPB Does Not Constitute an Election of the MSPB Appeal Process and the Filing of an EEO Complaint is Allowed�.  The MSPB reversed the agency’s removal of complainant and ordered him reinstated.  On his first day back at work, appellant was involved in a fight with a co-worker and the agency reprimanded appellant.  Appellant filed a petition for enforcement with the MSPB alleging the agency failed to comply with the Board’s reinstatement order and retaliated against him.  The employee also filed an EEO complaint alleging racial discrimination.  The agency dismissed the EEO complaint as identical to the petition for enforcement.  The EEOC reversed.  “The record indicates that appellant did not file an appeal with the MSPB but a petition for enforcement ... .  Under such circumstances, appellant has not made an election to proceed in the MSPB forum, which would foreclose his pursuit of the matter through the EEO process.”  �TA \s "Jones v. Dalton, 5370" \c 1 \l "Jones v. Dalton, Secretary of the Navy, 01955370 (EEOC/OFO 1996)"�Jones v. Dalton, Secretary of the Navy, 01955370, at 2 (EEOC/OFO 1996).



K.	Filing NGP Does Not Constitute an Election Where the Union is Decertified, Or Becomes Defunct�tc \l2 "K.	Filing NGP Does Not Constitute an Election Where the Union is Decertified, Or Becomes Defunct�.  



1.	"The statute contemplates that an employee will have a viable option between grieving a matter under the negotiated grievance procedure and appealing it under the statutory procedure.  In the instant case, appellant had no viable option due to the decertification of the union ... ."  Where MBU fired for participating in strike and filed NGP, decertification of union (PATCO), rendered selection of NGP void ab initio and MBU could refile MSPB appeal.  �TA \s "Smith v. DoT, 25 MSPR 80" \c 1 \l "Smith v. Dept. of Transportation, 25 M.S.P.R. 80 (1984)"�Smith v. Dept. of Transportation, 25 M.S.P.R. 80, 81 (1984) {MBU, MSPB (Chapt. 75)}.  



2.	MSPB has jurisdiction if MBU establishes he is unable to pursue NGP rights because his local union is defunct (here due to the closure of Fort Ord) and neither the union district office nor the national office are authorized to act as the successor to the local.  �TA \s "Hill v. DoT, 67 M.S.P.R" \c 1 \l "Hill v. Dept. of Transportation, 67 M.S.P.R. 535 (1995)"�Hill v. Dept. of Transportation, 67 M.S.P.R. 535, 539-40 (1995) {MBU, MSPB ~43 75 (RIF removal): NGP-MSPB}.



a.	"Factors relevant to determining whether Local 2082 is defunct include, but are not limited to, the absence of dues�paying members, officers and offices, the lack of active representation on behalf of bargaining unit members, and the absence of affirmative action by district or national affiliates of the local organization to assume the responsibility for administering the local agreement, or otherwise to provide representation to the employees in the bargaining unit."  �TA \s "Hill v.  Army, 70 M.S.P.R." \c 1 \l "Hill v. Dept. of Army, 70 M.S.P.R. 196 (1996)"�Hill v. Dept. of Army, 70 M.S.P.R. 196 (1996) {MBU, MSPB ~43 75 (RIF removal): NGP-MSPB}.



b.	"The existence of a contact person for former members of the Local 2082 bargaining unit, and the agency's inclusion of both Mr. Fraser's name and information regarding an employee's right to file a grievance under the negotiated grievance procedure, in its decision notices, do not establish that Local 2082 continued as the exclusive representative for that bargaining unit or that a successor organization was willing and able to represent those employees in light of the relevant factors discussed above."  Hill�TA \s "Hill v.  Army, 70 M.S.P.R." \c 1� v. Dept. of Army, 70 M.S.P.R. 196 (1996) {MBU, MSPB ~43 75 (RIF removal): NGP-MSPB}.



c.	Where national union representative testified "that there is no party willing or able to represent the appellant with respect to a grievance, that the national AFGE does not succeed Local 2082 upon its demise, and that there have been no other appeals or grievances regarding the RIF at issue from any other former member of the bargaining unit."  Hill�TA \s "Hill v.  Army, 70 M.S.P.R." \c 1� v. Dept. of Army, 70 M.S.P.R. 196 (1996) {MBU, MSPB ~43 75 (RIF removal): NGP-MSPB}.





L.	Non-Frivolous Allegations of Discrimination Required for MSPB Jurisdiction Where:  MBU, MSPB ~43 or ~75�tc \l2 "L.	Non-Frivolous Allegations of Discrimination Required for MSPB Jurisdiction Where:  MBU, MSPB ~43 or ~75�.  Where an MBU is challenging a personnel action appealable to the MSPB, but not under Chapter 43 or 75, e.g., a RIF, the MBU's appeal rights are limited to NGP-arbitration.  However, if the MBU adds an allegation of discrimination, the MBU may choose among NGP, EEO complaint, or MSPB appeal.  In order to gain an MSPB appeal, however, the MBU must make a non-frivolous allegation of discrimination.  5 U.S.C. 7121(d); �TA \s "McCann v. Dept. of Navy" \c 1 \l "McCann v. Dept. of Navy, 57 M.S.P.R. 288 (1993)"�McCann v. Dept. of Navy, 57 M.S.P.R. 288 (1993) (MBU's non-frivolous allegation of discrimination in RIF provides MSPB with jurisdiction); �TA \s "R-144 & NUSC, FLRA '87" \c 1 \l "Federal Union of Scientists and Engineers, NAGE Local R1-144 & Dept. of Navy, Naval Underwater Systems Center, 25 F.L.R.A. 964 (1987)"�Federal Union of Scientists and Engineers, NAGE Local R1-144 & Dept. of Navy, Naval Underwater Systems Center, 25 F.L.R.A. 964 (1987), citing, see, Johnson�TA \s "Johnson v. DoL M.S.P.R. '85" \c 1� v. Dept. of Labor, 26 M.S.P.R. 447 (1985).  “An appellant is not required to prove Board jurisdiction to entitle her to a hearing.  She need only make nonfrivolous allegations that the Board has jurisdiction over her appeal.”  �TA \s "Begay v. Interior, 73 M.S.P.R. 532, 536" \c 1 \l "Begay v. Dept. of Interior, 73 M.S.P.R. 532 (1997)"�Begay v. Dept. of Interior, 73 M.S.P.R. 532, 536 (1997) {MBU; MSPB ~43, 75 (RIF); ULP, discrim: MSPB}, citing, see:  e.g.�TA \s "Ferdon v. Postal Service, 60 M.S.P.R. 325" \c 1 \l "Ferdon v. U.S. Postal Service, 60 M.S.P.R. 325 (1994)"�, Ferdon v. U.S. Postal Service, 60 M.S.P.R. 325, 329 (1994); �TA \s "Alford v. Army" \c 1 \l "Alford v. Department of the Army, 47 M.S.P.R. 271 (1991)"�Alford v. Department of the Army, 47 M.S.P.R. 271, 274 (1991).



1.	"The Board has interpreted the regulation's requirements of an allegation of discrimination to mean a nonfrivolous allegation.  See �TA \s "Robinson v. DoJ, 48 M.S.P.R." \c 1 \l "Robinson v. Dept. of Justice, 48 M.S.P.R. 141 (1991)"�Robinson [v. Dept. of Justice], 48 M.S.P.R. [141,]at 143-44 [1991]; see also �TA \s "Von Deneen v. DoT, 33 M.S.P.R" \c 1 \l "Von Deneen v. Dept. of Transp., 33 M.S.P.R. 420, aff'd, 837 F.2d 1098 (Fed. Cir. 1987) (Table)"�Von Deneen v. Dept. of Transp., 33 M.S.P.R. 420, 422, aff'd, 837 F.2d 1098 (Fed. Cir. 1987) (Table).  To meet the jurisdictional burden of proof requires more than 'the mere filing of allegations,' but a proffer of evidence sufficient to enable an administrative judge reasonably to conclude that they are not frivolous."  McCann�TA \s "McCann v. Dept. of Navy" \c 1� v. Dept. of the Navy, 57 M.S.P.R. 288, 294 n.4 (1983), citing, see �TA \s "In re Stephens" \c 1 \l "In re Stephens, 52 M.S.P.R. 522 (1992)"�In re Stephens, 52 M.S.P.R. 522, 528 (1992).

2.	“Nonfrivolous allegations of Board jurisdiction are allegations of fact which, if proven, could establish a prima facie case that the Board has jurisdiction over an appeal.  �TA \s "Dumas v. MSPB, 789 F.2d" \c 1 \l "Dumas v. Merit Systems Protection Board, 789 F.2d 892 (Fed.Cir.1986)"�Dumas v. Merit Systems Protection Board, 789 F.2d 892, 894 (Fed.Cir.1986); �TA \s "Miyashiro v. U.S.PS, 66 M.S.P.R. 199" \c 1 \l "Miyashiro v. U.S. Postal Service, 66 M.S.P.R. 199 (1995)"�Miyashiro v. U.S. Postal Service, 66 M.S.P.R. 199, 201 (1995); �TA \s "Bell v. U.S.PS, 66 M.S.P.R. 32" \c 1 \l "Bell v. U.S. Postal Service, 66 M.S.P.R. 32 (1994)"�Bell v. U.S. Postal Service, 66 M.S.P.R. 32, 34 (1994).



   Here, because a prima facie case of sex discrimination is inextricably linked to a showing of Board jurisdiction, the appellant is required only to allege facts which, if true, would establish a prima facie case of sex discrimination.  See McCann�TA \s "McCann v. Dept. of Navy" \c 1�, 57 M.S.P.R. at 294�95; �TA \s "Morales v. DOD, 54 M.S.P.R. 226" \c 1 \l "Morales v. Dept. of Defense, 54 M.S.P.R. 226 (1992)"�Morales [v. DOD], 54 M.S.P.R. [226], at 229�30 [(1992)].

....

   To the extent that the agency's evidence constitutes mere factual contradiction of the appellant's nonfrivolous allegations, the Board may not weigh the evidence and resolve the conflicting assertions without affording the appellant a hearing, and the agency's evidence may not be dispositive. 



Begay �TA \s "Begay v. Interior, 73 M.S.P.R. 532, 536" \c 1�v. Dept. of Interior, 73 M.S.P.R. 532, 536 (1997) {MBU; MSPB ~43, 75 (RIF); ULP, discrim: MSPB}, citing,�TA \s "Dvorin v. AF, 70 M.S.P.R." \c 1 \l "Dvorin v. Dept. of the Air Force, 70 M.S.P.R. 407 (1996)"� Dvorin v. Department of the Air Force, 70 M.S.P.R. 407, 411 (1996).



3.	Note: even if the MSPB finds the MBU has made a frivolous allegation of discrimination and dismisses the MSPB appeal, the MBU may refile the action as an EEO complaint instead of going NGP.  The agency is required to notify the MBU that they may refile the case as an EEO complaint by contacting an EEO counselor within 45 days, and that the date the individual filed the MSPB appeal will be considered the date of initial contact for purposes of EEO complaint processing.  �TA \s "MD 110" \c 2 \l "EEOC, Management Directive 110  (October 1992)"�Management Directive (MD) 110, at 3-6, ¶ II, B5 (EEOC October 1992); see page 98.





M.	After an Election is Made in the First Forum, Filing in the Second Forum Does Not Constitute an Election and Second Action May Be Dismissed�tc \l2 "M.	After an Election is Made in the First Forum, Filing in the Second Forum Does Not Constitute an Election and Second Action May Be Dismissed�.



�1.	If the employee files NGP over an action which is already the subject of a formal EEO complaint, then the grievance is not arbitrable.  �TA \s "HUD & AFGE, FLRA" \c 1 \l "Dept. of Housing and Urban Development & AFGE Local 476, 42 F.L.R.A. 813 (1991)"�Dept. of Housing and Urban Development & AFGE Local 476, 42 F.L.R.A. 813, 817 (1991) (agency's continued denial of employee's request for a reduced work week is not a new matter and previous EEO complaint bars subsequent grievance), citing, 5 U.S.C. 7121(d); �TA \s "AFGE Local 1760 & SSA" \c 1 \l "AFGE Local 1760 & Dept of Health & Human Services, Social Security Admin., Office of Hearings & Appeals, Region II, 36 F.L.R.A. 212 (1990)"�AFGE Local 1760 & Dept of Health & Human Services, Social Security Admin., Office of Hearings & Appeals, Region II, 36 F.L.R.A. 212, 215-16 (1990) (where grievant had previously filed EEO complaint on 10 day suspension, subsequent grievance was not arbitrable).



2.	Where the individual has filed previous NGP, which does not exclude allegations of discrimination or grieving the contested personnel action, or the individual has filed an MSPB appeal, a subsequent formal EEO complaint on the same personnel action may be dismissed.  �TA \s "Clabaugh v. Pena, 0937 EEOC" \c 1 \l "Clabaugh v. Pena, Secretary of Transportation, 05930937, 94 W.L. 732993 (EEOC 1994)"�Clabaugh v. Pena, Secretary of Transportation, 05930937, 94 W.L. 732993 (EEOC 1994) (previous NGP); �TA \s "Kein v. Garrett, 0058 OFO 91 " \c 1 \l "Kein v. Garrett, Secretary of the Navy, 03910058 (EEOC/OFO 1991)"�Kein v. Garrett, Secretary of the Navy, 03910058 (EEOC/OFO 1991) (previous MSPB); see Dikeman, Individual EEO�TA \s "Dikeman, Individual EEO" \c 2� Complaint Procedures, at 56 (CLLO Outline Sept. 1995-B).�





VIII.	WHEN IS THE LAST POINT FOR RAISING ALLEGATIONS OF DISCRIMINATION OR COMPENSATORY DAMAGES�tc \l1 "VIII.	WHEN IS THE LAST POINT FOR RAISING ALLEGATIONS OF DISCRIMINATION OR COMPENSATORY DAMAGES�?  This section discusses how long an employee can wait before adding an allegation of discrimination when contesting a personnel action in the various avenues of redress and what is the last point for claiming compensatory damages.



A.	EEO Complaints�tc \l2 "A.	EEO Complaints�.  There is no absolute requirement for an employee to allege discrimination in EEO counseling.  (Of course if the agency requests this information, warning that failure to provide the information in 15 days might cause the agency to dismiss the subsequent formal complaint.  29 C.F.R. 1614.107(g).)  The complainant must allege discrimination in the formal EEO complaint.  Further, while the complainant may not add new factual allegations of discrimination in the formal complaint, complainant may later add additional basis of discrimination to a complaint, e.g., adding a claim of reprisal to an allegation of race discrimination.  �TA \s "Johnson v. Dalton, 3628 OFO 95" \c 1 \l "Johnson v. Dalton, Secretary of the Navy, 01943628 (EEOC/OFO 1995)"�Johnson v. Dalton, Secretary of the Navy, 01943628, at 4 (EEOC/OFO 1995) (allegation of disability discrimination added to complaint), citing:  see �TA \s "Sanchez v. Standard Brands" \c 1 \l "Sanchez v. Standard Brands, Inc., 431 F.2d 455 (5th Cir. 1970)"�Sanchez v. Standard Brands, Inc., 431 F.2d 455 (5th Cir. 1970); �TA \s "President v. Vance" \c 1 \l "President v. Vance, 627 F.2d 353 (D.C. Cir. 1980)"�President v. Vance, 627 F.2d 353 (D.C. Cir. 1980) (applying Sanchez to federal employment cases).



B.	MSPB Appeals�tc \l2 "B.	MSPB Appeals�.  The MSPB asks that any allegation of discrimination be raised when the appeal is filed.  5 C.F.R. 1201.153.  But failure to do so does not constitute a waiver of such a claim.  The deadline for alleging discrimination will most likely occur during pre-trial processing through responses to discovery or when the AJ freezes the issues to be raised at the hearing.



1.	"Mixed" MSPB Appeals.  The EEOC will not allow complainant to raise an allegation of discrimination for the first time on appeal from an MSPB decision.  �TA \s "Boylan 0002 EEOC 82" \c 1 \l "Boylan v. U.S. Postal Service, 05830002, IHS 1091-E4 (EEOC 1982)"�Boylan v. U.S. Postal Service, 05830002, IHS 1091-E4 (EEOC 1982) {MSPB (removal): MSPB-EEOC}; �TA \s "McLaughlin v. Dalton, 0113 (EEOC 94)" \c 1 \l "McLaughlin v. Dalton, Secretary of the Navy, 03940113, IHS 4175-B13 (EEOC 1994)"�McLaughlin v. Dalton, Secretary of the Navy, 03940113, IHS 4175-B13 (EEOC 1994).  McLaughlin, an MBU, was separated through a RIF, he appealed to the MSPB which held it lacked jurisdiction because he could grieve the RIF under the CBA.  He then appealed to the Commission which held it did not have jurisdiction to review the MSPB's decision because he had not alleged discrimination in the MSPB appeal.  The Commission also found his allegation was untimely.  



a.	The EEOC also has the authority to remand the case to the MSPB for development of additional evidence.  5 U.S.C. 7702(b)(4); 29 C.F.R. 1614.305(d); 5 C.F.R. 1201.161(e).  When the Commission asks the Board for additional evidence to be taken, the Commission does not ask for the Board to issue a new decision based on the new information.  �TA \s "Randel v. Dalton, 0108 (EEOC 96)" \c 1 \l "Randel v. Dalton, Secretary of the Navy, 03950108 (EEOC 1996)"�Randel v. Dalton, Secretary of the Navy, 03950108, at 10 (EEOC 1996).



b.	However, the EEOC lacks authority to remand the case for additional evidence where discrimination is raised after the MSPB's decision for the first time on appeal to the EEOC.  �TA \s "Davis v. Dept. of Navy, 37 M.S.P.R." \c 1 \l "Davis v. Dept. of Navy, 37 M.S.P.R. 120 (1988)"�Davis v. Dept. of Navy, 37 M.S.P.R. 120, 122-23 (1988).



2.	Failure to Raise Discrimination Before MSPB Precludes Also Suit in Federal District Court.  Federal district court properly dismissed ADEA claim for lack of jurisdiction because employee failed to allege discrimination before the MSPB.  Jurisdiction properly rested with the Court of Appeals for the Federal Circuit.  �TA \s "Hill v. Air Force, 796 F.2d 1469 (FC)" \c 1 \l "Hill v. Dept. of Air Force 796 F.2d 1469 (Fed. Cir. 1986)"�Hill v. Dept. of Air Force, 796 F.2d 1469, 1471 (Fed. Cir. 1986), �TA \s "Hill v. Dept. of Air Force, 68 F.3d 483 " \c 1 \l "Hill v. Dept. of Air Force, 68 F.3d 483 (table), 95 W.L. 619840 (unpublished decision) (10th Cir. 1995), cert. denied, 117 S.Ct. 46 (1996)"�Hill v. Dept. of Air Force, 68 F.3d 483 (table), 95 W.L. 619840 (unpublished decision) (10th Cir. 1995), cert. denied, 117 S.Ct. 46 (1996).

a.	Bureau of Prisons employee investigated, suspended for 14 days, demoted, and subsequently terminated.  Filed grievance on investigation and suspension; EEO complaint on investigation, suspension and demotion; and an MSPB appeal on the demotion and removal where she did not allege discrimination.  The MSPB ruled in her favor ordering reinstatement and backpay.  Employee then filed suit in federal district court based on EEO complaint.  The court of appeals sustained the dismissal holding that once she pursued her claims before the MSPB, her EEO complaints were transferred to the Board proceeding.   Because she did not raise discrimination before the MSPB, the court found she abandoned her EEO allegations and filed to exhaust her administrative remedies.  �TA \s "McAdams v. U.S. Attorney General, 64 F.3" \c 1 \l "McAdams v. U.S. Attorney General, 64 F.3d 1137 (8th Cir. 1995)"�McAdams v. U.S. Attorney General, 64 F.3d 1137 (8th Cir. 1995).





C.	NGP�tc \l2 "C.	NGP�.  Where the contested personnel action is appealable to the MSPB, the MBU does not have to allege discrimination in NGP or ARB before raising discrimination on appeal to MSPB.  In contesting chapter 75 removal, MBU who was unsuccessful in NGP or arbitration, may allege discrimination for the first time when appealing the arbitrator's decision to the full Board.  Jones v. Dept. of Navy, 898�TA \s "Jones v Navy (Fed Cir)" \c 1� F.2d 133, 134 (Fed. Cir. 1990) {MBU, MSPB (Chapter 75), Discrim} (MSPB regulations clarified decision to mean appeal could not be to regional office for AJ hearing, but to MSPB for Board review); �TA \s "Sweeney v. Dept. of Army, 69 M.S.P.R. 39" \c 1 \l "Sweeney v. Dept. of Army, 69 M.S.P.R. 392, 1996 W.L. 48840 (1996)"�Sweeney v. Dept. of Army, 69 M.S.P.R. 392, 393 n.1, 1996 W.L. 48840 (1996), citing, Jones v. Dept. of Navy, and see also, �TA \s "Means v. Dept. of Labor, 60 M.S.P.R. 108" \c 1 \l "Means v. Dept. of Labor, 60 M.S.P.R. 108 (1993)"�Means v. Dept. of Labor, 60 M.S.P.R. 108, 115-16 (1993).





D.	OSC Complaints and IRA Actions�tc \l2 "D.	OSC Complaints and IRA Actions�.  Generally, it should be noted that the MSPB and the Federal Circuit have been levying increasingly strict pleading requirements on employees attempting to file IRA actions in that the IRA must mirror the complaint filed with OSC.  �TA \s "Padilla v. AF, 55 M.S.P.R" \c 1 \l "Padilla v. Dept. of Air Force, 55 M.S.P.R. 540 (1992)"�Padilla v. Dept. of Air Force, 55 M.S.P.R. 540 (1992); �TA \s "Brown v. Dept. of Navy, 66 M.S.P.R. 355 " \c 1 \l "Brown v. Dept. of Navy, 66 M.S.P.R. 355 (1995)"�Brown v. Dept. of Navy, 66 M.S.P.R. 355 (1995) (Erdreich, Chm, dissenting); �TA \s "Ward v. MSPB,  (Fed. Cir.)" \c 1 \l "Ward v. MSPB, 981 F.2d 521 (Fed. Cir. 1992)"�Ward v. MSPB, 981 F.2d 521 (Fed. Cir. 1992); �TA \s "Ellison v. MSPB, 7 F.3d 1031" \c 1 \l "Ellison v. MSPB, 7 F.3d 1031 (Fed. Cir. 1993)"�Ellison v. MSPB, 7 F.3d 1031 (Fed. Cir. 1993).  Further, when contesting personnel actions not otherwise appealable to the MSPB, the employee must have raised the particular issue with the OSC or the MSPB will not take jurisdiction over the claim in an IRA.  �TA \s "Kochanoff v. Dept. of Treasury, 54 M.S.P" \c 1 \l "Kochanoff v. Dept. of Treasury, 54 M.S.P.R. 517 (1992)"�Kochanoff v. Dept. of Treasury, 54 M.S.P.R. 517 (1992) (MSPB refused to consider nonselection for promotion in IRA when allegation not raised with OSC).  No cases have been found regarding allegations of discrimination, but the rule should be the same, if the employee fails to raise an allegation of discrimination with the OSC concerning a personnel action not otherwise appealable to the MSPB, the MSPB will not consider the allegation of discrimination in an IRA.





E.	ULPs & Allegations of EEO Discrimination�tc \l2 "E.	ULPs & Allegations of EEO Discrimination�.  Allegations of EEO discrimination cannot be processed in the ULP process and thus the issue of how late an allegation of EEO discrimination can be made does not apply.





F.	Raising the Issue of Compensatory Damages�tc \l2 "F.	Raising the Issue of Compensatory Damages�.  If trial court practice was being followed by the administrative forums, compensatory damages would have to pled and proved during trial (whether or not the trial was bifurcated) - once the record closes at the it would be too late to allege or provide additional evidence of damages.  However, the EEOC and the MSPB are on the verge of adopting the position that compensatory damages need not be raised until the appellate level, i.e., the post-hearing phase, of the process.  The timing of when compensatory damages can be raised in the grievance arbitration and OSC complaints has not been discussed in reported decisions - at a minimum though, it should not be possible to raise the issue of compensatory damages any later than a claim of discrimination. With respect to NGP, the FLRA will not consider any issue which was raised with the arbitrator, but the MSPB will allow MBUs who did not raise the issue of discrimination in NGP-ARB to do so on appeal to MSPB.  As for OSC complaints, in actions that are not otherwise appealable to the MSPB, the MSPB won’t consider or remedy any allegation except whistleblowing reprisal so the issue of compensatory damages never arises.  In OSC cases where the contested personnel action is otherwise appealable to the MSPB, the Board treats the OSC action as any other MSPB appeal and so the Board’s “normal” rule applies.



1.	MSPB Process.  The MSPB started on the right track stating in case law that compensatory damages must be raised with the MSPB AJ during the hearing process.  �TA \s "Hocker v. DoT, 63 M.S.P.R. 497" \c 1 \l "Hocker v. Dept. of Transportation, 63 M.S.P.R. 497 (1994), aff’d 64 F.3d 676 (Fed. Cir. 1995) (table), cert. denied, 116 U.S. 918 (1996)"�Hocker v. Dept. of Transportation, 63 M.S.P.R. 497, 505 (1994), aff’d 64 F.3d 676 (Fed. Cir. 1995) (table), cert. denied, 116 U.S. 918 (1996).  However, in its interim regulations, effective April 9, 1997, the MSPB stated it was moving to the EEOC’s “practice” and while it wants the issue of compensatory damages to be raised in the hearing process, the MSPB will allow such a claim to be made “no later than the first pleading filed with the three-member Board,” i.e., no later that the petition for review (PFR) of the MSPB AJ’s decision filed with the Board in Washington.  62 Fed. Reg. 17041, 17043, 17046 (April 9, 1997) (to be codified at 5 C.F.R. 1201.204(a)(1)).  The proposed MSPB rule further provides that “for good cause shown” the Board may waive even that time limit for claiming compensatory damages.  Id., at 17046  (to be codified at 5 C.F.R. 1201.204(a)(2)).



a.	By case law the Board has already held that where an employee was not notified that compensatory damages were available, the claim may be made for the first time to the MSPB AJ following the AJ’s finding of discrimination.   �TA \s "Yates v. U.S.PS, 70 M.S.P.R. 170" \c 1 \l "Yates v. U.S. Postal Service, 70 M.S.P.R. 170 (1996)"�Yates v. U.S. Postal Service, 70 M.S.P.R. 170, 179-80 (1996); �TA \s "Callagan v. Ag, 74 M.S.P.R. 4" \c 1 \l "Callagan v. Dept. of Agriculture, 74 M.S.P.R. 4  (1997)"�Callagan v. Dept. of Agriculture, 74 M.S.P.R. 4  (1997); see �TA \s "Spencer v. Navy, 73 M.S.P.R. 15" \c 1 \l "Spencer v. Dept. of Navy, 73 M.S.P.R. 15 (1997)"�Spencer v. Dept. of Navy, 73 M.S.P.R. 15, 27 (1997) (issue of compensatory damages remanded where full Board found discrimination).



b.	Both MSPB and EEOC AJ’s have the option of taking all evidence on the merits and damages during the case in chief, or bifurcating the proceedings such that evidence on damages will not be taken unless the AJ finds discrimination.  �TA \s "Currier v. U.S.PS, 72 M.S.P.R. 191" \c 1 \l "Currier v. U.S. Postal Service, 72 M.S.P.R. 191 (1996)"�Currier v. U.S. Postal Service, 72 M.S.P.R. 191, 198 n.9 (1996); MSPB interim rule, 62 Fed. Reg. 17041, 17043, 17046 (April 9, 1997) (to be codified at 5 C.F.R. 1201.204(c)).



c.	However, in mixed MSPB appeals, the MSPB/AJ must adjudicate the issue of compensatory damages before the decision may be appealed to the EEOC.  In other words, the MSPB/AJ cannot simply adjudicate the merits of the discrimination claim, have decision appealed to the EEOC, and if the EEOC agrees discrimination occurred, then have the case returned to the AJ to decide the issue of compensatory damages. �TA \s "Sloan v. Runyon, 0166" \c 1 \l "Sloan v. Runyon, Postmaster General, 03940166, 95 W.L. 62723 (EEOC 1995), aff’d 67 M.S.P.R. 400 (1995) (table)"�Sloan v. Runyon, Postmaster General, 03940166, 95 W.L. 62723 (EEOC 1995), aff’d 67 M.S.P.R. 400 (1995) (table) {Non-MBU; MSPB Chapt 75 (demotion); discrim:  MSPB/AJ-EEOC}.



2.	EEOC Complaint Process.  The problematic language from the Commission is their holding that a “claim for compensatory damages may be raised for the first time on appeal.”  Simpkins�TA \s "Simpkins v. Runyon, 0887" \c 1� v. Runyon, Postmaster General, 05940887, 95 W.L. 597567, at 3 (EEOC 1995).  However, the appeal in Simpkins involved the agency dismissal of a complaint as being moot (after eight months in complainant’s personnel file the agency removed the contested “warning” letter) and he alleged for the first time on appeal that the complaint was not moot because he suffered compensatory damages.  Contrary to the conventional wisdom, the EEOC has never held (at least not in any cases found) that compensatory damages may be raised for the first time after the agency issues a FAD on the merits, i.e., an appeal after agency dismissal of the complaint after a final decision under 1614.110.  What the Commission has repeatedly held is that where the agency has dismissed a complaint and the complainant has appealed the dismissal to EEOC, the complainant may raise the issue of compensatory damages for the first time during the appeal of the dismissal under 1614.107 - a step well before the agency’s decision on the merits.  �TA \s "Banks v. Babbitt, 2068" \c 1 \l "Banks v. Babbitt, Secretary of the Interior, 05920680 (EEOC 1994)"�Banks v. Babbitt, Secretary of the Interior, 05920680 (EEOC 1994) (agency dismissed complaint for failure to accept offer of full relief; EEOC held the complaint was improperly canceled because the agency’s offer regarding religious accommodation was “lacking” and on appeal complainant alleged compensatory damages which were not addressed in the agency offer); �TA \s "Square v. Brown, 0910" \c 1 \l "Square v. Brown, Secretary of Veterans Affairs, 05930910, 95 F.E.O.R. ¶ 3018, 94 W.L. 740062 (EEOC 1994)"�Square v. Brown, Secretary of Veterans Affairs, 05930910, 95 F.E.O.R. ¶ 3018, 94 W.L. 740062, at 5 & n.10 (EEOC 1994) (agency dismissed complaint for failure to accept offer of full relief; complainant alleged she raised the issue of compensatory damages during the investigation and in appeal to EEOC; EEOC found offer did not constitute full relief aside from the issue of comp damages and remanded to agency with instruction that if another offer of full relief was issued, compensatory damages must be considered); �TA \s "Kyriazi v. Perry, 0086" \c 1 \l "Kyriazi v. Perry, Secretary of Defense (Defense Logistics Agency), 05930086 (EEOC 1994)"�Kyriazi v. Perry, Secretary of Defense (Defense Logistics Agency), 05930086 (EEOC 1994) (agency dismissed complaint for failure to state a claim and being moot; Commission reversed and remanded as complainant was still in the same division has the alleged harassers and the issue of the availability of comp damages, requested on appeal, for pre-Act discrimination was then still viable); �TA \s "Stoll v. Runyon, 0057" \c 1 \l "Stoll v. Runyon, Postmaster General, 05930057 (EEOC 1994)"�Stoll v. Runyon, Postmaster General, 05930057 (EEOC 1994) (agency dismissed complaint for failure to accept an offer of full relief; EEOC reversed because the offer failed to offer sufficient assurances of no discrimination in the future and because the offer did not address the issue of compensatory damages which apparently were raised for the first time on appeal); �TA \s "Goodwin v. Runyon, 0664" \c 1 \l "Goodwin v. Runyon, Postmaster General, 05930664 (EEOC 1994)"�Goodwin v. Runyon, Postmaster General, 05930664 (EEOC 1994) (agency dismissed complaint for failure to accept an offer of full relief; complainant appealed and raised the issue of compensatory damages for the first time; OFO sustained the dismissal and refused to consider the issue of compensatory damages because it was not raised in the formal complaint; EEOC reversed OFO and remanded the complaint for further processing); see �TA \s "Carlson v. Dalton, 0480" \c 1 \l "Carlson v. Dalton, Secretary of the Navy, 05930480, 94 W.L. 735488 (EEOC 1994)"�Carlson v. Dalton, Secretary of the Navy, 05930480, 94 W.L. 735488 (EEOC 1994) (agency improperly dismissed complaint for failure to accept offer of full relief where complainant raised the issue of compensatory damages in her response to the agency’s offer); �TA \s "Contractor v. Perry, 2656" \c 1 \l "Contractor v. Perry, Secretary of Defense (Army & Air Force Exchange Service), 01942656, 94 W.L. 746838 (EEOC/OFO 1994)"�Contractor v. Perry, Secretary of Defense (Army & Air Force Exchange Service), 01942656, 94 W.L. 746838 (EEOC/OFO 1994) (agency improperly dismissed complaint for failure to accept offer of full relief where complainant raised the issue of compensatory damages in her response to the agency’s offer); see also, �TA \s "Thorne v. Riley, 0952" \c 1 \l "Thorne v. Riley, Secretary of Education, 05920952, 93 W.L. 763376 (EEOC 1993)"�Thorne v. Riley, Secretary of Education, 05920952, 93 W.L. 763376, at 3 (EEOC 1993) (complaint dismissed for failure to state a claim - allegation of compensatory damages raised for the first time in request to reconsider dismissal will not be entertained where the alleged discrimination is not justiciable).  In Simpkins�TA \s "Simpkins v. Runyon, 0887" \c 1�, EEOC cited to �TA \s "York v. Dalton, 0435 " \c 1 \l "York v. Dalton, Secretary of the Navy, 01930435, 94 F.E.O.R. ¶ 3313 (EEOC 1994)"�York v. Dalton, Secretary of the Navy, 01930435, 94 F.E.O.R. ¶ 3313 (EEOC 1994), as standing for the proposition that the complainant was allowed to claim compensatory damages for the first time on appeal.  Simpkins, 01930435, at 2.  EEOC is simply wrong.  York is an appeal of the final agency decision on the merits, and York did claim $150,000 in compensatory damages for pre-Act harassment, but no-where does the decision state that she first claimed compensatory damages in her appeal as opposed to earlier in the process.  In any case, York is one of the cases decided in the transition to the Civil Rights Act of 1991, where all of the facts occurred prior to 1991, the Navy found discrimination in its final decision dated October 16, 1992, and the EEOC issued its decision, remanding the case back to the agency for consideration of compensatory damages prior to the Supreme Court’s decision in Landgraph.  The new possibility of compensatory damages makes York unlike cases in the present day rendered years after compensatory damages became available.



3.	NGP-ARB.  No decisions have discussed what is the last point for raising the issue of compensatory damages in the grievance-arbitration process.  Presumably damages could not be raised any later than the last point at which discrimination could be alleged.  



a.	The FLRA will not consider any issue that should have been, but was not, presented to the arbitrator.  Where complainant failed to allege compensatory damages or present any evidence of them to the arbitrator, in this case bills for meeting with a mental health counselor, the FLRA would not consider it on appeal.  IAFF�TA \s "IAFF & Fort Sam Houston" \c 0� & Fort Sam Houston, Texas, 50 F.L.R.A. 327 (1995) (Union's exceptions to FLRA for comp damages and attorney fees denied where they were not raised before the arbitrator).  Thus, where the MBU failed to raise the issue of compensatory damages with an arbitrator, the FLRA should not consider the issue on exception.



b.	However, where the contested personnel action is appealable to the MSPB, the MBU may raise the issue of discrimination for the first time in the request to the MSPB to review the arbitrator's decision.  Jones v. Dept. of the Navy, 898�TA \s "Jones v Navy (Fed Cir)" \c 1� F.2d 133 (Fed. Cir. 1990); Jones v. Dept. of Justice, 53 M.S.P.R. 117�TA \s "Jones v. DOJ MSPB" \c 1�, 119-20 (1992) {MBU, Chapt 75, Discrim}; Sweeney�TA \s "Sweeney v. Dept. of Army, 69 M.S.P.R. 39" \c 1� v. Dept. of Army, 69 M.S.P.R. 392, 393 n.1, 1996 W.L. 48840 (1996) {MBU, Chapt. 43, Discrim: NGP-ARB-MSPB}.  There is absolutely no requirement for the MBU's to have contacted an EEO counselor prior to raising discrimination in the grievance-arbitration process or before asking the MSPB to review the arbitrator's decision.  �TA \s "Benson v. Navy, 65 M.S.P.R. 548" \c 1 \l "Benson v. Dept. of Navy, 65 M.S.P.R. 548 (1994)"�Benson v. Dept. of Navy, 65 M.S.P.R. 548, 552 (1994) {MBU, MSPB Chapt 75 (removal), Discrim: NGP-ARB- MSPB}.  



�c.	While the MSPB will consider allegations of discrimination for the first time in the MBU’s request to have the arbitrator’s decision reviewed, if the MBU fails to raise the allegation of discrimination with the MSPB, the EEOC will not allow complainant to raise an allegation of discrimination for the first time on appeal from an MSPB decision.  Boylan�TA \s "Boylan 0002 EEOC 82" \c 1� v. U.S. Postal Service, 05830002, IHS 1091-E4 (EEOC 1982) {MSPB (removal): MSPB-EEOC}; see McLaughlin�TA \s "McLaughlin v. Dalton, 0113 (EEOC 94)" \c 1� v. Dalton, Secretary of the Navy, 03940113, IHS 4175-B13 (EEOC 1994).  McLaughlin was separated through a RIF, he appealed to the MSPB which held it lacked jurisdiction because he could grieve the RIF under the union contract.  He then appealed to the Commission which held it did not have jurisdiction to review the MSPB's decision because he had not alleged discrimination in the MSPB appeal.  The Commission also found his allegation was untimely.  Neither can complainant add additional basis of discrimination on appeal of MSPB decision to EEOC.  �TA \s "Loveland v. Aldridge" \c 1 \l "Loveland v. Aldridge, Secretary of the Air Force, 03880157, IHS 2089-A2 (EEOC/ORA 1988)"�Loveland v. Aldridge, Secretary of the Air Force, 03880157, IHS 2089-A2 (EEOC/ORA 1988) {MSPB (removal), Discrim: MSPB/AJ-MSPB-EEOC} (Commission did not allow complainant to add allegations of religious and sex discrimination to allegations of disability and reprisal discrimination before MSPB).





IX.	WHAT HAPPENS WHEN PROCESSING IS MESSED UP�tc \l1 "IX.	WHAT HAPPENS WHEN PROCESSING IS MESSED UP�.



A.	Filing With Wrong Agency�tc \l2 "A.	Filing With Wrong Agency�.  Because mixed case processing is so complex, Congress provided for mixed MSPB appeals and mixed EEO complaints that a timely submission would be considered appropriately filed even if it was filed with the wrong agency.  5 U.S.C. 7702(f); �TA \s "Macias v. Dept. of the Air Force, 54 M.S" \c 1 \l "Macias v. Dept. of the Air Force, 54 M.S.P.R. 335 (1992)"�Macias v. Dept. of the Air Force, 54 M.S.P.R. 335, 337 (1992) (MSPB required to consider pleading filed with Air Force to be timely submitted to MSPB); Means�TA \s "Means v. Dept. of Labor, 60 M.S.P.R. 108" \c 1� v. Dept. of Labor, 60 M.S.P.R. 108, 111 (1993) (a "timely but mistaken filing with EEOC would be deemed a timely filing with the Board").  The Federal Circuit rejected a distinction articulated by the MSPB that the statute covered individuals who were confused about the filing requirement but did not cover individuals who were not confused and inadvertently sent the filing to the wrong agency.  The "statue clearly mandates that the Board excuse a failure to file an appeal within the specified period when an appellant timely files it with another agency, irrespective of the cause of the error."  �TA \s "Miller  v. Dept. of the Army, 987 F.2d 1" \c 1 \l "Miller  v. Dept. of the Army, 987 F.2d 1552 (Fed. Cir. 1993)"�Miller v. Dept. of Army, 987 F.2d 1552, 1554 (Fed. Cir. 1993).



1.	Where MBU was fired under chapter 43, alleged national origin discrimination and went NGP-ARB, MSPB excused her untimely filing a request for review where - appellant had "appealed" the arbitrator's decision to the EEOC, the EEOC failed to tell her it lacked jurisdiction and gave her appeal rights to federal district court, she sued, and the court (mistakenly) referred her back to the EEOC, where she went before filing with the MSPB - because complainant had shown due diligence.  �TA \s "Rupp v. HHS, MSPB" \c 1 \l "Rupp v. Dept. of Health & Human Services, 51 M.S.P.R. 456 (1991)"�Rupp v. Dept. of Health & Human Services, 51 M.S.P.R. 456, 463-64 (1991), citing, 5 U.S.C. 7702(f).

2.	MBU improperly appealed arbitration award to EEOC.  Subsequent appeal to MSPB held timely under provision of 5 U.S.C. 7702(f).  �TA \s "Davis v. Dept. of Army, 57 M.S.P.R. 203," \c 1 \l "Davis v. Dept. of Army, 57 M.S.P.R. 203 (1993)"�Davis v. Dept. of Army, 57 M.S.P.R. 203, 208 (1993).



3.	VA employee who was removed in November 1993 went to EEO counselor who told her she could file an EEO complaint or MSPB appeal, but not both.  Instead of doing either the employee filed an "appeal" with the EEOC.  The EEOC subsequently dismissed the appeal for lack of jurisdiction on October 11, 1994.  On 23 November 1994, employee filed MSPB appeal.  The MSPB AJ dismissed because the appeal was untimely.  The Federal Circuit remanded to determine applicability of 7702(f).  The Federal Circuit wanted to know if a formal complaint had been filed, if the EEOC had made a final decision on the complaint, and the time between the EEOC's decision and the filing of the MSPB appeal.  �TA \s "Whittington v. MSPB, 80 F.3d 471, 70 F.E" \c 1 \l "Whittington v. MSPB, 80 F.3d 471, 70 F.E.P. 726 (Fed. Cir. 1996)"�Whittington v. MSPB, 80 F.3d 471, 70 F.E.P. 726 (Fed. Cir. 1996).



4.	The focus of the EEOC’s regulations implementing 7702(f), codified at 29 C.F.R. 1614.302(b), concern employees who file a mixed appeal with the MSPB, but the MSPB dismisses the complaint on jurisdictional grounds.  The EEOC regulations require the agency to notify the complainant in writing of the right to contact an EEO counselor within 45 days of receipt of the notice.  The date the complainant filed his or her appeal with the MSPB is considered the date of initial contact with an EEO counselor.



a.	The EEOC has applied this requirement even when the MSPB patently lacked jurisdiction over the contested personnel action.  An employee who had been removed from service was not selected for rehiring.  The employee, alleging discrimination on the rehiring decision, timely filed an appeal with the MSPB which dismissed for lack of jurisdiction.  The employee then filed an EEO complaint which the agency dismissed for being untimely.  The EEOC reversed.  “When MSPB dismissed appellant's nonselection claim for lack of jurisdiction, the provisions of 29 C.F.R. 1614.302(b) should have come into play.  ....  Thus, the agency was required to process appellant's allegation as a ‘non� mixed’ matter, and also was required to use his MSPB filing date in measuring timeliness. The record shows that appellant filed with the MSPB on March 11, 1994. This date fell within the 45�day time limit after his February 22, 1994 nonselection. Therefore, appellant was timely in raising his nonselection allegation, and we hereby remand the allegation for processing.”  �TA \s "Sabo v. Pena, 0676" \c 1 \l "Sabo v. Pena, Secretary of Transportation, 05950676, 96 W.L. 316012 (EEOC 1996)"�Sabo v. Pena, Secretary of Transportation, 05950676, 96 W.L. 316012 (EEOC 1996), citing see �TA \s "Gamble v. USPS, 0096" \c 1 \l "Gamble v. United States Postal Service, 05920096 (EEOC 1992)"�Gamble v. U.S. Postal Service, 05920096 (EEOC 1992).  The EEOC seems to have ignored or overlooked the fact that the contested personnel action never met the definition of a mixed case in the first place and thus the provisions of 7702(f) never applied.



b.	Note that where the MSPB dismisses the appeal because it is untimely the EEOC will not accept the issue as an EEO complaint.  “EEOC Regulations provide that the Commission has jurisdiction over allegations of discrimination raised in connection with an action appealable to the Board.  See 29 C.F.R. 1614.302.  Under the regulations, the Commission has no jurisdiction to review the Board’s decision on a procedural matter such as timeliness.”  �TA \s "Brown v. Dalton, 0119" \c 1 \l "Brown v. Dalton, Secretary of Navy, 03960119 (EEOC/OFO 1996)"�Brown v. Dalton, Secretary of Navy, 03960119, at 1 (EEOC/OFO 1996) {MSPB ~43, 75 (RIF); Discrim: MSPB-EEOC}.



5.	Where the agency has been processing a mixed EEO complaint, and the employee timely files an appeal with the MSPB (i.e., after the agency has been processing the case for 120 days or after an agency FAD), and the MSPB dismisses the appeal on jurisdictional grounds, the agency is required to give complainant notice of the right to a hearing before an EEOC AJ and another FAD.  29 C.F.R. 1614.302(b).





B.	Wrong Advice By Agency�tc \l2 "B.	Wrong Advice By Agency�. The agency is generally held responsible for accurately informing employees of their rights.  See discussion at page 94. 



1.	A late MSPB appeal will be accepted if the agency incorrectly advised the employee of her right to pursue NGP and it is later determined the grievance is not arbitrable because she was not part of the bargaining unit.  �TA \s "Devine v. Levin (Fed. Cir)" \c 1 \l "Devine v. Levin, 739 F.2d 1567 (Fed. Cir. 1984)"�Devine v. Levin, 739 F.2d 1567 (Fed. Cir. 1984).



2.	Filing NGP did not constitute an election between NGP and MSPB where the agency incorrectly told the employee he could only contest a RIF by NGP.  Blanshan�TA \s "Blanshan v. Air Force, M.S.P.R" \c 1� v. Dept. of Air Force, 23 M.S.P.R. 84 (1984).  Note:  without an allegation of discrimination, MBU can only challenge a RIF by NGP, but with an allegations of discrimination, the employee can file EEO, NGP, or MSPB.  See discussion at page 130.





C.	Unnecessary Hearing Before EEOC/AJ in Mixed EEO Complaint�tc \l2 "C.	Unnecessary Hearing Before EEOC/AJ in Mixed EEO Complaint�.  Where the employee files a mixed EEO complaint, after the investigation of the complaint by DOD/OCI, the complaint should be sent to the Air Force Civilian Appellate Review Organization (AFCARO) �for a final agency decision (FAD).  If the complainant wants a hearing, they can appeal the FAD to the MSPB regional office.  Sometimes, however, processing is messed up and the base doesn't send the case to AFCARO �for a FAD, instead the case is sent, like any other EEO case, to the EEOC district office for a hearing before an EEOC AJ.  If the EEOC AJ doesn't catch the error and holds a hearing, the EEOC/AJ's recommended finding will be discounted, but the evidence obtained can be considered by AFCARO �in its FAD�, or later by MSPB/AJ deciding the case.





D.	Dual Processed Cases�tc \l2 "D.	Dual Processed Cases�. 



1.	Dual Processing Mixed EEO Complaint and MSPB Appeal.  Where complainant has filed a MSPB appeal first, alleging discrimination, and lost; but has also filed a mixed EEO complaint (which the agency fails to cancel), and the agency issues a FAD finding no discrimination; and complainant appeals both the agency’s and MSPB’s decision to the EEOC; the EEOC will not review the MSPB’s decision as there was no allegation of discrimination and thus nothing for the Commission to review, and will not consolidate the two records for review, but will review the agency’s FAD on the merits.  See �TA \s "Gubisch v. Baker, 7047" \c 1 \l "Gubisch v. Baker, Secretary of the Treasury, 05870472, 88 F.E.O.R. ¶3242 (EEOC 1988)"�Gubisch v. Baker, Secretary of the Treasury, 05870472, 88 F.E.O.R. ¶3242 (EEOC 1988) (EEO complaint and MSPB filed before regulations published prohibiting dual processing mixed cases).



2.	Dual Processing NGP and Mixed EEO Complaint.  Where an agency mistakenly allowed MBU, who first opted for NGP-arbitration, to dual process a later filed mixed-EEO complaint and mistakenly issued a FAD before realizing its error and canceled the complaint, the EEOC did not order the agency to continue processing the EEO complaint.  �TA \s "Hall v. Navy, 0482" \c 1 \l "Hall v. Dept. of Navy, 05870482 (EEOC 1988)"�Hall v. Dept. of Navy, 05870482 (EEOC 1988) {MBU; Chapt 75 (removal): NGP 1st; EEO 2d}.  In Hall the arbitrator had mitigated the removal to a voluntary resignation which the MBU did not appeal.  The agency issued a FAD finding no discrimination and thereafter the MSPB refused to provide a hearing because the removal had been adjudicated through arbitration.  Complainant appeal to the EEOC which initially ordered the agency to continue processing the case, but reversed itself when the agency petitioned for reconsideration.  The “Commission finds that the agency is not estopped from raising 5 U.S.C. Section 7121 after it began processing of appellant’s EEO complaint.  Although the agency improperly made a determination on the merits ... the agency did also state in its decision that appellant’s allegations were already decided through the agency’s labor agreement.  Under these circumstances, the Commission finds that appellant was not prejudiced by the agency’s inadvertent processing of his EEO complaint, and that through his election of the grievance procedure, he has been afforded the opportunity for full review of the removal action.”  Id., at 3.





E.	The Problem Of Multiple Filings�tc \l2 "E.	The Problem Of Multiple Filings�.  The EEOC suggested the following procedures in MD 110�TA \s "MD 110" \c 2� to deal with employees who contest agency actions by filing multiple actions.  Case law has developed procedures for EEO complaints and NGP.



1.	Employee files MSPB appeal first, EEO Complaint Second.  See MD 110, at 3-4, ¶ II B 4�TA \s "MD 110" \c 2�.



a.	Where neither the agency nor the MSPB/AJ question the MSPB's jurisdiction of the mixed MSPB appeal, regardless of whether discrimination was alleged in the MSPB appeal, the agency shall dismiss the EEO complaint under 1614.107(d) (previous filing on same personnel action) and advise the complainant:



(1)	to raise the allegations of discrimination, as allowed by 5 C.F.R. 1201.155, in the MSPB appeal; and



(2)	that the final MSPB decision is subject to a petition to EEOC for review of the MSPB's decision.  1614.302(c)(2)(I).  



MD 110, at 3-4, ¶ 4a�TA \s "MD 110" \c 2�.

b.	Appeal Rights.  Complainant's only ground for appealing such a dismissal to the EEOC is that the agency has improperly applied mixed case procedures to a non-mixed case matter (e.g., despite the fact the agency and the MSPB AJ don't see any MSPB jurisdictional problems, and despite the fact the employee went MSPB first, the individual now believes the matter is non-mixed and should be treated as an EEO complaint).  29 C.F.R. 1614.302(c)(2)(I).



2.	Where the individual has filed MSPB first and EEO complaint second, but either the agency or the MSPB AJ question the MSPB's jurisdiction over the MSPB appeal on the same matter, the agency shall hold the EEO complaint in abeyance until the MSPB AJ rules on the jurisdictional issue.  29 C.F.R. 1614.302(c)(2)(ii).  The agency must notify complainant that: 



(a)	it is holding the EEO complaint in abeyance, and 



(b)	to bring the allegation of discrimination to the attention of the MSPB AJ.  1614.302(c)(2)(ii).  The agency's notice to complainant that the EEO complaint is being held in abeyance is not appealable to the EEOC, and all time limits for processing an EEO complaint are tolled.  



29 C.F.R. 1614.302(c)(2)(ii); MD 110, at 3-5, ¶ 4b�TA \s "MD 110" \c 2�.  The EEOC subsequently determined this procedure is mandatory upon the agency.  �TA \s "Williamson 5512" \c 1 \l "Williamson v. Dalton, Secretary of the Navy, 01955512, 96 W.L. 229628 (EEOC/OFO 1996)"�Williamson v. Dalton, Secretary of the Navy, 01955512, 96 W.L. 229628 (EEOC/OFO 1996).



a.	If the MSPB AJ subsequently determines the MSPB has jurisdiction, the agency shall dismiss the EEO complaint under 29 C.F.R. 1614.107(d) (previous filing on same personnel action) and advise the complainant  (1) to raise the allegations of discrimination in the MSPB appeal [this is not in the EEOC's regulations, but do it in case you missed providing the notice in the abeyance notice]  (2) and that the final MSPB decision is subject to a petition to EEOC for review of the MSPB's decision at 29 C.F.R. 1614.302(c)(2)(ii).  MD 110, at 3-5, ¶ 4b�TA \s "MD 110" \c 2�.



b.	If the MSPB AJ determines the MSPB does not have jurisdiction, the agency shall resume processing of the EEO complaint as a non-mixed case EEO complaint, i.e., the regular EEO complaint process.  29 C.F.R. 1614.302(c)(2)(ii).  Note that the MSPB AJ's decision will not inform the employee of any options for pursing the matter as an EEO complaint.  That is why the EEOC places the burden on the agency.  MD 110, at 3-5, ¶ 4b (EEOC 10/92).



c.	Example:  An employee alleging constructive discharge filed MSPB appeal first on 18 January 1995, and then filed a formal EEO complaint on 25 May 1995.  The agency dismissed the EEO complaint on the grounds complainant filed an MSPB appeal first and because the EEO complaint was filed more than 45 days after the alleged constructive discharge.  The EEOC reversed and remanded instructing the agency that where there is a question regarding the MSPB's jurisdiction, the agency should hold the processing of any subsequently filed EEO complaint in abeyance until the MSPB jurisdiction is decided.  If the MSPB determines there is no MSPB jurisdiction, the agency is required to give the employee another 45 days to notify the agency that s/he wants to proceed with the EEO complaint.  The original MSPB appeal is considered to be the date of initial contact with an EEO counselor (i.e., the date of the informal complaint).  Williamson�TA \s "Williamson 5512" \c 1� v. Dalton, Secretary of the Navy, 01955512 (EEOC/OFO 1996).



3.	Where the employee has filed a timely formal EEO complaint first, and then files an MSPB appeal, the agency should notify the MSPB AJ of this fact and request the MSPB AJ to dismiss the MSPB appeal.  MD 110, at 3-5, ¶ 4c�TA \s "MD 110" \c 2�.



4.	NGP & EEO Complaints.  Where the formal EEO complaint was filed first, NGP grievance should not be considered.  HUD & AFGE Local 476�TA \s "HUD & AFGE, FLRA" \c 1�, 42 F.L.R.A. 813 (1991).  Where the MBU filed formal EEO complaint first and then NGP, 7121(d) precludes the arbitrator from resolving the grievance submitted to him, and the FLRA will set aside an arbitrator's award.  �TA \s "DoJ, El Paso, 40 flra 43" \c 1 \l "Dept. of Justice, INS, El Paso & AFGE Nat'l Border Patrol Council, Local 1929, 40 F.L.R.A. 43 (1991)"�Dept. of Justice, INS, El Paso & AFGE Nat'l Border Patrol Council, Local 1929, 40 F.L.R.A. 43 (1991); AFGE Local 1760�TA \s "AFGE Local 1760 & SSA" \c 1� & Dept. HHS, SSA, OHA, Region II, 36 F.L.R.A. 212 (1990) (arbitrator's award on suspension set aside because of earlier EEO complaint).



a.	Filing a formal EEO complaint after a written NGP grievance has been filed does not affect the processing of the grievance where discrimination is allowed, e.g., don't cancel the NGP grievance process when a subsequent EEO complaint is filed.  29 C.F.R. 1614.301(a).  Dismiss the EEO complaint instead.  



b.	Note that there is no prohibition in dual processing an informal EEO complaint with an NGP, nor is there any prohibition in dual processing an unwritten NGP (usually the first step) with a formal or informal EEO complaint.  It is not clear if complainants have an unfettered right to initially pursue both actions or if the agency could require an election earlier than the written grievance or formal EEO complaint.  If the agency refused to process the grievance while the informal EEO complaint was pending, a ULP might result.  The safest advice would be to accelerate counseling of the EEO complaint and issue a notice of final interview, forcing complaint to elect.



c.	MBU was not selected for promotion.  CBA excluded allegations of discrimination from NGP.  On the same day MBU filed written NGP over non-selection (not alleging discrimination) and informal EEO complaint.  During processing of EEO complaint the agency issued final decision denying the grievance.  Thereafter, the MBU filed a formal complaint which the agency dismissed as being identical to the NGP.  EEOC reversed because discrimination could not be considered in the NGP.  Maimone �TA \s "Maimone, 05960037" \c 1�v. Dalton, Secretary of the Navy, 05960037, at 4 (EEOC 1996).



d.	Things do not always go complainant’s way.  The agency refused to reassign the MBU who filed an informal complaint.  After receiving the notice of final interview from the EEO counselor, the MBU filed NGP not alleging discrimination.  The agency denied the grievance in its final decision which the MBU then appealed to EEOC.  The Commission held it lacked jurisdiction to review the matter since no discrimination had been alleged in the NGP process.  �TA \s "Price v. Dalton, 0017" \c 1 \l "Price v. Dalton, Secretary of the Navy, 02950017 (EEOC/OFO 1996)"�Price v. Dalton, Secretary of the Navy, 02950017, at 2 (EEOC/OFO 1996).

�5.	Multiple Filings & Subsequent Problems in Federal Court.  Bureau of Prisons employee investigated, suspended for 14 days, demoted, and subsequently terminated.  Filed grievance on investigation and suspension; EEO complaint on investigation, suspension and demotion; and an MSPB appeal on the demotion and removal where she did not allege discrimination.  The MSPB ruled in her favor ordering reinstatement and backpay.  Employee then filed suit in federal district court based on EEO complaint.  The court of appeals sustained the dismissal holding that once she pursued her claims before the MSPB, her EEO complaints were transferred to the Board proceeding.  Because she did not raise discrimination before the MSPB, the court found she abandoned her EEO allegations and failed to exhaust her administrative remedies.  McAdams�TA \s "McAdams v. U.S. Attorney General, 64 F.3" \c 1� v. U.S. Attorney General, 64 F.3d 1137 (8th Cir. 1995).





X.  AGENCY'S NOTICE TO EMPLOYEES OF OPTIONS�tc \l1 "X.  AGENCY'S NOTICE TO EMPLOYEES OF OPTIONS�.



A.	Summary�tc \l2 "A.	Summary�.  With respect to negotiated grievances, EEO complaints, and MSPB appeals, the key to preventing employees from dual, or even triple processing their dispute with the agency is for the agency to give employees full notice of their appeal rights.  According to the MSPB, an employee must make an informed election in order to choose a forum.  Unless the election is informed, the election can be undone.  The surest way for an agency to insure an informed election is to provide employees with an accurate notice of their rights.  With respect to OSC complaints and ULP charges, there are no notice requirements established by law or regulation and there have been no cases decided where employees claimed they failed to make an informed election due to the lack of notice for either forum.  Unless otherwise noted, the discussion of notice requirements in this section does not include OSC complaints or ULP charges.



1.	EEOC requires agencies to notify employees of the right to file EEO complaints with posters.  29 C.F.R. 1614.102(b)(6).  Where the contested personnel action is appealable to the MSPB, the MSPB requires that the agency's decision letter notify the employee of their MSPB appeal rights and any right the employee has to file NGP (5 C.F.R. 1201.21(a), (d)); and EEOC regulations require that when the employee has raised the issue of discrimination in the processing of the personnel action appealable to the MSPB, that EEO complaint rights be given.  29 C.F.R. 1614.302(b). 



2.	Where the agency doesn't properly notify the employee of his/her appeal rights and the employee is misled, selection of one forum does not constitute an election under 7121(d) [NGP v. statutory appeal rights where discrimination is alleged] and employee may refile in another forum.  Blanshan�TA \s "Blanshan v. Air Force, M.S.P.R" \c 1� v. Dept. of Air Force, 23 M.S.P.R. 84, 86 (1984) {MBU, MSPB ~43, ~75 (RIF demotion), Discrim} (MBU's prior filing of NGP did not prevent him from appealing his RIF demotion to the MSPB where agency RIF notice of the RIF action did not provide MSPB appeal rights.  Upon questioning an agency personnel specialist about the availability of Board review, appellant was told that he could only pursue the action through the negotiated procedure).



3.	"In light of the agency's failure to inform appellant correctly of her options at any point, even appellant's action in filing an appeal to the Board did not constitute an informed election.  However, when in response to the presiding official's properly issued show cause order appellant stated that she wished to pursue her appeal rather than the grievance, the Board finds that she made an unequivocal election under 5 U.S.C. § 7121(d) of the statutory appeal procedure."  Johnson�TA \s "Johnson v. DoL M.S.P.R. '85" \c 1� v. Dept. of Labor, 26 M.S.P.R. 447, 450 (1985) {MBU, MSPB ~43, 75 (RIF demotion) Discrim}.





B.	Notice of MSPB Appeal Rights�tc \l2 "B.	Notice of MSPB Appeal Rights�.  When a personnel action is taken which is appealable to the MSPB, MSPB regulations require the agency to notify employees in writing of their MSPB appeal rights, provide a copy of the MSPB appeal form, and provide a copy of, or access to, the MSPB's regulations.  5 C.F.R. 1201.21.  This requirement is uniformly followed by agencies and these appeal rights and attachments are typically found in the agency's final decision letter to the employee.  



1.	Later Notices Required In MSPB Cases.



a.	EEO Notice Required When MSPB Determines the Personnel Action Is Not Within It's Jurisdiction.  If a person files a putative mixed MSPB appeal and the final MSPB decision dismisses the appeal for lack of jurisdiction (e.g., the MSPB AJ determines the case is not a mixed case), the agency must promptly notify the individual in writing of the right to contact an EEO counselor within 45 days of receipt of the agency's notice to file an EEO complaint.  If the agency, or the MSPB, fail to notify complainant of the time limit for filing an EEO complaint after the dismissal of an MSPB appeal for lack of jurisdiction, the EEOC will apply the time limits for filing a complaint liberally.  �TA \s "Cruz v. Garrett, 0711" \c 1 \l "Cruz v. Garrett, Secretary of the Navy, 01920711 (EEOC/OFO 1992)"�Cruz v. Garrett, Secretary of the Navy, 01920711, at 7 (EEOC/OFO 1992) (the decision did not state how long complainant waited before filing his EEO complaint after he exhausted his MSPB appeals), citing, �TA \s "Rousseau v. Alexander, 0410" \c 1 \l "Rousseau v. Alexander, Secretary of Education, 01920410 (EEOC 1992)"�Rousseau v. Alexander, Secretary of Education, 01920410 (EEOC 1992).



(1)	The date on which the person filed the appeal with the MSPB is deemed to be the date of initial contact with the EEO counselor.  29 C.F.R. 1614.302(b); MD 110, at 3-6, ¶ II, B5�TA \s "MD 110" \c 2�; �TA \s "Naval v. Dalton, 0115" \c 1 \l "Naval v. Dalton, Secretary of the Navy, 03940115 (EEOC/OFO 1994)"�Naval v. Dalton, Secretary of the Navy, 03940115 (EEOC/OFO 1994) (constructive discharge, discrim: EEO-MSPB), citing, cf. 29 C.F.R. 1614.302(c)(2)(ii); �TA \s "Bell v. Perry, 0741" \c 1 \l "Bell v. Perry, Secretary of Defense, 05940741, IHS 4321-C12 (EEOC 1995)"�Bell v. Perry, Secretary of Defense, 05940741, IHS 4321-C12 (EEOC 1995) (MSPB lacked jurisdiction because employee waived MSPB appeal rights in last chance agreement; contact with agency EEO counselor beyond 45 days nevertheless held timely because agency failed to give notice of the right to file an EEO complaint after the MSPB decision).



(a)	Under these circumstances, when the employee files an EEO complaint, the agency cannot then dismiss the complaint simply because the employee has not contacted an EEO counselor within 45 days of the alleged discriminatory incident.  �TA \s "Borghese v. Cheney, 0734" \c 1 \l "Borghese v. Cheney, Secretary of Defense (DLA), 05920734, IHS 3539-F1 (EEOC 1992)"�Borghese v. Cheney, Secretary of Defense (DLA), 05920734, IHS 3539-F1, at 2-3 (EEOC 1992) {constructive discharge: MSPB (no jurisdiction) - EEOC}.  



(b)	However, if the employee did not file the MSPB appeal within 45 days of the MSPB appealable action, the agency could dismiss any subsequent formal EEO complaint as being untimely.



(2)	The EEOC doesn't count the 45 day limit as the total of the days between the contested personnel action and the date the MSPB appeal is filed (+) the time from the dismissal of the MSPB appeal to the date the EEO counselor is contacted.  Instead, what you end up with here are two 45 day periods:  45 days from the date of the contested personnel action to the date of the MSPB appeal (of course the MSPB appeal is untimely after 30 days); and a second 45 day period after the date of the dismissal of the MSPB appeal to the date of the contact with the EEO counselor.  If either 45 day period is violated (and the agency gave all the proper notices), presumably the agency could dismiss the EEO complaint as untimely.



b.	Same Rule Applies Where MSPB Rejects Appeal from Final Agency Decision on "Mixed" EEO Complaint.  Where a person files an EEO complaint which the agency treats as a mixed EEO complaint, after the agency investigation and FAD, if the complainant timely appeals the FAD to the MSPB (for a hearing before an MSPB AJ) but the MSPB dismisses the complaint for jurisdictional reasons, the agency has to offer the complainant the right to elect between a hearing before an EEOC/AJ or an immediate final agency decision.  29 C.F.R. 1614.302(b).  



(1)	Once that option is made, the case proceeds as a regular EEO complaint, i.e., if the complainant requests a hearing before an EEOC/AJ, the AJ makes a recommended decision to the agency, a FAD is issued which the employee can appeal to EEOC, or if an immediate FAD is issued (which should simply adopt FAD #1), the person can appeal to the EEOC.





C.	Notice of EEO Complaint Rights�tc \l2 "C.	Notice of EEO Complaint Rights�.



1.	Notice of EEO Rights.  With the exception of personnel actions appealable to the MSPB, the EEOC relies on the agency posting notices of EEO complaint rights required by 29 C.F.R. 1614.102(b)(6).  If the agency posts the required notices, the EEOC imputes constructive knowledge of the time limits to employees and applicants.  See Dikeman, Individual EEO�TA \s "Dikeman, Individual EEO" \c 2� Complaint Procedures, at 79 (CLLO Outline Sept. 1995-B).�



2.	Notice of Right to File EEO Complaints & Personnel Actions Which May Be Appealable to the MSPB.  Less well known is an EEOC regulation which requires notice of EEO complaint rights in a personnel action appealable to the MSPB.  "An agency shall inform every employee who is the subject of an action that is appealable to the MSPB and who has either orally or in writing raised the issue of discrimination during the processing of the action of the right to file either a mixed case complaint with the agency or to file a mixed case appeal with the MSPB."  29 C.F.R. 1614.302(b) (emphasis added).  The notice must also inform the employee of how to make an election.  29 C.F.R. 1614.302(b).  



a.	Simply sending the employee a copy of the MSPB regulations is insufficient to notify the employee of the option between the MSPB and the EEOC.  Instead, the agency must give the employee a written explanation of the option for choosing between EEOC and MSPB.  �TA \s "Faine v. Rice, 1236" \c 1 \l "Faine v. Rice, Secretary of the Air Force, 01911236, IHS 3059-B3 (EEOC/OFO 1991)"�Faine v. Rice, Secretary of the Air Force, 01911236, IHS 3059-B3, at 2-3 (EEOC/OFO 1991) {MSPB ~43, 75 (RIF), Discrim}.



b.	Where the individual files a mixed-MSPB appeal, but the appeal is dismissed on jurisdictional grounds by the MSPB, the agency must give the individual notice that the case may be refiled as an EEO complaint within 45 days.  29 C.F.R. 1614.302(b); MD 110, at 3-6, ¶ II, B5�TA \s "MD 110" \c 2�.  The date the MSPB appeal was filed is deemed the date of the initial contact with the EEO counselor.  Thus the individual must meet two 45 day requirements, the 45 days from the adverse action to the unsuccessful MSPB appeal, and 45 days from the agency notice to contacting an EEO counselor again.



3.	Other Notice Requirements in the EEO Complaint Process.  



a.	When an EEO complaint is dismissed because the MBU filed NGP first over the same matter, the agency should notify the MBU "of the obligation [MBU has] to raise discrimination in the grievance process and of the right to appeal the final grievance [/arbitration decision] to the Commission."  29 C.F.R. 1614.301(a).



D.	Notice of Ability to File NGP and/or Allege Discrimination, and/or file an MSPB Appeal�tc \l2 "D.	Notice of Ability to File NGP and/or Allege Discrimination, and/or file an MSPB Appeal�.  Where the personnel action is appealable to the MSPB, the Board requires the agency to give notice of any right the employee has to file NGP.  5 C.F.R. 1201.21(d).  Although there are no other statutory or regulatory requirement for agencies to notify MBU's of a choice of forums between NGP, EEO or MSPB, case law provides that agencies must notify MBUs of the choice between NGP, MSPB, and EEO or the selection will not be binding on the MBU, i.e., the MBU could dual process the matter in more than one forum.



1.	Note, always check to see whether the CBA requires management to notify MBUs of the need to choose between the EEO complaint process NGP, MSPB, or EEOC.



2.	While agencies are required to give notify employees of a choice between NGP and MSPB (5 C.F.R. 1201.21(d)), neither statute, 5 U.S.C. 7121(d), (e)(1), nor MSPB regulations, 5 C.F.R. 1201.3(c), nor EEOC regulations, require the agency to notify a MBU of the option(s) between NGP, EEO, and MSPB.



a.	In fact, EEOC regulations specifically state that the agency is not required to inform the MBU of the option to file an EEO complaint or NGP grievance.  29 C.F.R. 1614.301(a) ("irrespective of whether the agency has informed the individual of the need to elect ... "); MD 110, at 3-8, ¶ III A�TA \s "MD 110" \c 2�; Thomas v. Dalton�TA \s "Thomas v. Dalton 4340 OFO" \c 1�, Secretary of the Navy, 01944340, 95 W.L. 43717, at 2 (EEOC/OFO 1995) {MBU, MSPB (removal): NGP)}; Smith v. Dalton, Secretary of the Navy, 05930845�TA \s "Smith v. Dalton 0845 (EEOC) " \c 1�, 1994 W.L. 732681, at 7 (EEOC 1994).



4.	But with respect to contesting a personnel action in NGP or before the MSPB, the test is whether the MBU made an "informed election."  Where agency's RIF notice only informed her of her NGP rights and did not inform her of "her potential avenues of recourse" should she allege discrimination, i.e., filing EEO complaint or mixed-MSPB appeal, agency did not afford MBU proper notice, thus her NGP grievance did not preclude subsequent filing of MSPB appeal.  Johnson�TA \s "Johnson v. DoL M.S.P.R. '85" \c 1� v. Dept. of Labor, 26 M.S.P.R. 447, 450 (1985) {MBU, MSPB ~43, 75 (RIF demotion), Discrim}; Blanshan�TA \s "Blanshan v. Air Force, M.S.P.R" \c 1� v. Dept. of Air Force, 23 M.S.P.R. 84, 86 (1984) {MBU, MSPB ~43, 75 (RIF demotion), Discrim}, citing, see �TA \s "Scharf v. Air Force, 710 F.2d 1572" \c 1 \l "Scharf v. Dept. of Air Force, 710 F.2d 1572 (Fed.Cir.1983)"�Scharf v. Dept. of Air Force, 710 F.2d 1572 (Fed.Cir.1983); �TA \s "Greer v. HUD, 19 MSPR 90" \c 1 \l "Greer v. Dept. of Housing and Urban Development, 19 M.S.P.R. 90 (1984)"�Greer v. Dept. of Housing and Urban Development, 19 M.S.P.R. 90 (1984).  "(E)mployee's filing of a grievance does not constitute an informed election under section 7121 when the agency failed to afford the employee proper notice of his potential avenues of recourse ... .  Accordingly, we find that appellant's filing of grievances does not constitute valid, informed election under 5 U.S.C. 7121."  �TA \s "Miyai v. DoT, 32 M.S.P.R. 15" \c 1 \l "Miyai v. Dept. of Trans., 32 M.S.P.R. 15 (1986)"�Miyai v. Dept. of Trans., 32 M.S.P.R. 15, 20 (1986) {MBU, MSPB 75 (suspension)}, citing Johnson�TA \s "Johnson v. DoL M.S.P.R. '85" \c 1� v. Department of Labor, 26 M.S.P.R. 447, 450 (1985).  Accordingly, the NGP filed did not constitute election over subsequent MSPB appeal.  



a.	In Miyai the MSPB went on to suggest that if the agency could show the employee "was aware either of his appeal rights or of the provisions of 5 U.S.C. 7121(e)(1) before he filed his [MSPB] appeal," the flawed agency notice would have been excused.  Miyai, at 20 {MBU, chapter 75 suspension, no discrimination alleged}.



5.	Notice to MBU was critical when the MBU was removed by the Postal Service and filed an appeal to the MSPB.  Upon advice of his union, the MBU then decided to go NGP and so notified the MSPB/AJ who dismissed the MSPB appeal.  The Postal Service denied the grievance and the union took the case to arbitration.  The arbitrator found the grievance non-arbitrable because the MBU had originally appealed the removal to the MSPB.  The MBU then went back to the MSPB, asking to have his appeal reopened.  The MSPB/AJ denied the motion which was sustained by the MSPB.  (Note, Postal Service employees don't have to elect between MSPB and NGP, the issues before the MSPB was rescission of the employee's request to withdraw his MSPB appeal, or if the untimely appeal could be excused, i.e., the second filing.)  Appellant urged the Federal Circuit he had good cause for the MSPB to take the case back, because among other reasons, he didn't realize that having filed the MSPB appeal, the arbitrator would not have jurisdiction, and he took this action upon advice of his non-attorney union rep.  The court disagreed because the employee "was expressly told by his agency's removal letter that if he appealed to the MSPB he would thereby waive access to the grievance-arbitration procedures ... " and thus the employee was on notice that he should have made inquiries about the effects of his action.  As for the fact that he was following his rep's mistaken advice, "it is settled that federal personnel are bound by the actions of their freely selected representatives or agents."  Duncan�TA \s "Duncan v. MSPB" \c 1� v. MSPB, 795 F.2d 1000 (Fed. Cir. 1986).  The Federal Circuit was nevertheless troubled by the fact Duncan's removal was not subjected to a merits review and suggested that the employing agency and union should be more precise in warning employees of the dangers in making their options.  The MSPB followed Duncan in �TA \s "Villante v. Navy, 33 M.S.P.R." \c 1 \l "Villante v. Dept. of the Navy, 33 M.S.P.R. 542 (1987)"�Villante v. Dept. of the Navy, 33 M.S.P.R. 542 (1987).  The MSPB again warned the agencies to notify employees of the consequences of making elections.



6.	Later Notices Required in the NGP-ARB Process.



a.	If an MBU alleges discrimination in NGP, at the end of the NGP process, the agency must inform the MBU of the right to file an appeal with the EEOC.  �TA \s "Seremeth v. Defense Mapping Agency, 0193" \c 1 \l "Seremeth v. Defense Mapping Agency, 01931593, IHS 1243-F10 (EEOC 1985)"�Seremeth v. Defense Mapping Agency, 01931593, IHS 1243-F10 (EEOC 1985).



b.	EEO Complaint dismissed because of earlier NGP.  When dismissing the subsequently filed EEO complaint, the agency should notify the MBU "of the obligation [complainant has] to raise discrimination in the grievance process and of the right to appeal the final grievance [/arbitration decision] to the Commission."  29 C.F.R. 1614.301(a).





E.	OSC Notice Requirements�tc \l2 "E.	OSC Notice Requirements�.  Although Congress wants agencies to educate employees about their OSC complaint rights, there is no requirement that the agencies post notices of such rights or provide notice of such rights in disciplinary actions.  The absence of any deadline for initiating a complaint with OSC and the ability is probably the main reason notice requirements have not been imposed. 



1.	Congress, unhappy with ignorance in civil service about employee's OSC rights declared that agency heads are generally charged with the responsibility for prevention of PPPs "and for ensuring (in consultation with the Office of Special Counsel) that agency employees are informed of the rights and remedies available to them under this chapter [i.e., Merit Systems Principles §§ 2301-05] and chapter 12 [i.e., §§1201-1222 establishing the MSPB, OSC and IRAs] of this title."  5 U.S.C. 2302(c).  This notice requirement was added by the OSC Reauthorization Act of 1994, section 5(d).  Pub. L. 103-424, Oct. 29, 1994, 108 Stat. 4364.  As the House described this language:  "The legislation requires agency officials to inform their employees of the merit system rights and remedies."  House Report 103-769, "Reauthorization of the Office of Special Counsel", at 11 (103d Congress, 2d. Sess.) (Sept. 30, 1994).  Later, the House Report related, "H.R. 2970 strengthens the accountability of agency leaders to the merit system through ... a duty for agency leaders to establish training and outreach programs for communicating merit system rights ... ."  Id., at 14.



2.	Section 12 of the OSC's Reauthorization Act of 1994 required the OSC to develop a policy statement regarding the implementation of the Whistleblower Protection Act of 1989 which is to made available to each person alleging whistleblowing retaliation.  Pub. L. 103-424, Oct. 29, 1994, 108 Stat. 4366-67.  Note however, that the language does not require that any notice the whistleblower before the adverse action is taken.



3.	MSPB notice requirements are set out at 5 M.S.P.R. 1201.21.  The MSPB regulations require the agency, in its final decision on an action appealable to the MSPB, to give notice of the right to file an appeal to the MSPB and, if applicable notice to file NGP, and a copy of the MSPB's regulations.  There is no requirement to give a notice of the right to file a complaint with OSC.  Of course providing an employee a copy of the MSPB's regulations necessarily includes providing the employee: 



a.	the section dealing with IRAs at §1201.3(b), buried in a long list of actions appealable to the MSPB; and



b.	Subpart D of the regulations, "Procedures for Original Jurisdiction Cases," where the first such type of action is "Actions Brought By the Special Counsel."  5 C.F.R. 1201.121 - 1201.129.  



While the MSPB regulations mention IRAs and address how OSC would file an action with the MSPB, neither describe how an employee would file a complaint with the OSC, although §1201.3(b) does reference 5 C.F.R. part 1209 which describes filing complaints with OSC.  However, there is no requirement for the agency to provide the employee a copy of part 1209.





F.	Notice of Right to File a ULP�tc \l2 "F.	Notice of Right to File a ULP�.  There is no statutory or regulatory requirement on an agency to provide notice to its employees of the right to file a ULP.  5 C.F.R. part 2423.  Of course the union may bargain for a requirement that management post such a notice.  Then too, unions usually have designated bulletin boards where such a notice could be published.
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PROCEDURES FOR SPECIFIC TYPES OF ACTIONS�tc \l1 "-  PART 3  -PROCEDURES FOR SPECIFIC TYPES OF ACTIONS�





XI.	MIXED EEO COMPLAINT PROCEDURES�tc \l1 "XI.	MIXED EEO COMPLAINT PROCEDURES�.



A.	Mixed EEO Complaint:  Summary�tc \l2 "A.	Mixed EEO Complaint:  Summary�.



1.	The regular EEO complaint process is followed up through the DOD/OCI investigation.



2.	Complainant does not get a hearing before an EEOC/AJ.  



3.	Instead, the OCI investigation should be sent to the Air Force Civilian Appellate Review Organization (AFCARO) to draft a final agency decision (FAD) for the Deputy for Air Force Review Board (SAF/MIB)�.  Complainant can appeal the FAD to the MSPB for a hearing, not the EEOC.  29 C.F.R. 1614.302(d)(1)(ii).



4.	Once the case gets to EEOC on appeal of the MSPB's final decision, the agency has no means of requesting EEOC to reconsider its decision and cannot file a brief with the MSPB.



5.	Restrictions on Dual Processing.  MSPB and EEOC regulations prohibit dual processing mixed MSPB appeals and mixed EEO complaints.  29 C.F.R. 1614.302(b) (EEOC regulations) and 5 C.F.R. 1201.154(a), (c) (MSPB regulations).  Also, EEOC regulations allow agencies to dismiss formal EEO complaints where an MSPB appeal has previously been filed over the same contested personnel action.  29 C.F.R. 1614.107(d).  Agencies may also dismiss formal EEO complaints where the MBU has previously filed a written grievance over the contested personnel action and the CBA does not prohibit allegations of discrimination or the contested personnel action from being raised in the NGP.  29 C.F.R. 1614.107(d).





B.	Factual Predicate�tc \l2 "B.	Factual Predicate�.  An EEO complaint is filed over an action appealable to the MSPB.  See diagram on page 104, Block 1 and E2.  Mixed EEO complaint process is on the right side of the diagram.





C.	The Same Steps As EEO Complaints�tc \l2 "C.	The Same Steps As EEO Complaints�.



1.	Informal complaint.  (Diagram Block E2.) 



2.	Formal complaint filed.  (Diagram Block E3.)



a.	Dismissal of Mixed EEO Complaint.  (Diagram Block E4.)  The base can dismiss mixed EEO complaints on the same grounds as regular EEO complaints.  See Dikeman, Individual EEO�TA \s "Dikeman, Individual EEO" \c 2� Complaint Procedures, at 25 (CLLO Outline Sept. 1995-B).�  Below, are issues peculiar to mixed cases.



(1)	If mixed EEO complaint is dismissed, e.g., because it is untimely, the complainant appeals the dismissal to EEOC, NOT the MSPB.  (Diagram Block E5.)  �TA \s "Vess v. Air Force, 54 M.S.P.R. 578" \c 1 \l "Vess v. Dept. of Air Force, 54 M.S.P.R. 578 (1992)"�Vess v. Dept. of Air Force, 54 M.S.P.R. 578, 580 (1992) (Construing 1613 regulations.  Commission's regulation at 1614 is the same in substance), citing, see �TA \s "Nabors v. U.S.PS, 31 M.S.P.R. 656" \c 1 \l "Nabors v. U.S. Postal Service, 31 M.S.P.R. 656 (1986), aff'd, 821 F.2d 978 (Fed. Cir. 1987) (mem.)"�Nabors v. U.S. Postal Service, 31 M.S.P.R. 656 (1986) (similar result involving timeliness of grievance), aff'd, 821 F.2d 978 (Fed. Cir. 1987) (mem.).



(2)	If complainant files an EEO complaint over an agency proposal to take an action appealable to MSPB, dismiss the EEO complaint as a proposed action.  See page 65.



(3)	If complainant files an EEO complaint over an action previously appealed to MSPB, dismiss it regardless of whether an allegation of discrimination was raised.  See Dikeman, Individual EEO�TA \s "Dikeman, Individual EEO" \c 2� Complaint Procedures, at 54 (CLLO Outline Sept. 1995).�



3.	If the Air Force �organization accepts the mixed EEO complaint, it is sent to DOD/OCI for investigation.  (Diagram Blocks E7 - E8.)



4.	After the investigation, AFCARO drafts the FAD signed by the Deputy for Air Force Review Boards (SAF/MIB)�.  (Diagram Block E9.)  Processing from formal EEO complaint until final agency decision must be completed in 120 days or complainant can proceed directly to MSPB.  (Diagram Block M2); 5 C.F.R. 1201.154(a)(2).





D.	Complainant's Option - Appeal to MSPB�tc \l2 "D.	Complainant's Option - Appeal to MSPB�.  (Diagram Blocks M2-M6).



1.	If complainant desires further review of the FAD, there is no hearing before EEOC AJ, complainant will have to appeal the FAD to MSPB within 30 days of the final agency decision or initiate a civil action.  5 C.F.R. 1201.154(b)(1).  (Diagram Blocks M2 - M4).



a.	If the agency incorrectly determined an EEO complaint was a mixed EEO complaint, e.g., treated the termination of a probationary employee as an action appealable to the MSPB, and after the OCI investigation the agency gives the employee a FAD with appeal rights to the MSPB, but the MSPB determines it does not have jurisdiction, i.e., correctly determines it is not a mixed case, then the agency should notify complainant that s/he has 45 days to request a hearing before an EEOC administrative judge.  Naval�TA \s "Naval v. Dalton, 0115" \c 1� v. Dalton, Secretary of the Navy, 03940115 (EEOC/OFO 1994) {Constructive discharge, Discrim: EEO-MSPB}, citing, cf. 29 C.F.R. 1614.302(c)(2)(ii).



2.	The MSPB AJ's decision becomes the final MSPB decision unless either party files a petition for review with the full MSPB within 35 days.  5 C.F.R. 1201.113(a).



3.	Complainant's Option After MSPB AJ's Decision.



a.	File petition for review (PFR) with full Board.  5 C.F.R. 1201.114(a).



b.	Allow the MSPB AJ's decision to become a final decision and appealing the MSPB AJ's decision to the EEOC.



4.	Agency's Option After MSPB AJ's or MSPB Decision.



a.	The agency can file a PFR with the MSPB after the MSPB AJ's decision.  5 C.F.R. 1201.114(a).



b.	The agency cannot request reconsideration of the full Board's decision, OPM has to request reconsideration.  5 C.F.R. 1201.119.



c.	The agency may not appeal the MSPB AJ's or full Board's decision to the EEOC.





E.	EEOC's Review of the MSPB's Decision�tc \l2 "E.	EEOC's Review of the MSPB's Decision�.  



1.	Complainant, not the agency, has 30 days to ask EEOC to review MSPB's final decision.  (Diagram Block M7).  5 U.S.C. § 7702(b)(2), (3); 5 C.F.R. 1201.161; 29 C.F.R. 1614.303.  (Diagram Block M7).



a.	The agency's response to complainant's request for EEOC review is the last opportunity the agency has to present its views on the case so the litigator is advised to make the best of this opportunity.  The agency should address not only the issues raised on appeal, but any other critical issues inherent in the case as well.



b.	The EEOC limits its review to the record before the MSPB.  The EEOC will not consider evidence submitted for the first time in the employee's request for review to the EEOC.  �TA \s "James v. Dalton, 0017" \c 1 \l "James v. Dalton, Secretary of the Navy, 03940017, 94 F.E.O.R. ¶ 3448 (EEOC 1994)"�James v. Dalton, Secretary of the Navy, 03940017, 94 F.E.O.R. ¶ 3448, at 6 n. 8 (EEOC 1994) (constructive discharge, discrimination: MSPB/AJ-MSPB-EEOC).



(1)	The EEOC also has the authority to remand the case to the MSPB for development of additional evidence.  5 U.S.C. 7702(b)(4); 29 C.F.R. 1614.305(d); 5 C.F.R. 1201.161(e).  When the Commission asks the Board for additional evidence to be taken, the Commission does not ask for the Board to issue a new decision based on the new information.  Randel�TA \s "Randel v. Dalton, 0108 (EEOC 96)" \c 1� v. Dalton, Secretary of the Navy, 03950108, at 10 (EEOC 1996).



(2)	However, the EEOC lacks authority to remand the case for additional evidence where discrimination is raised after the MSPB's decision for the first time on appeal to the EEOC.  Davis�TA \s "Davis v. Dept. of Navy, 37 M.S.P.R." \c 1� v. Dept. of Navy, 37 M.S.P.R. 120, 122-23 (1988).



c.	EEOC's Standard of Review.  "The issue presented is whether the Board's determination that petitioner failed to prove that the agency discriminated against him ... constitutes a correct interpretation of the applicable laws, rules, regulations, and policy directives and is supported by the record as a whole."  �TA \s "Thomas v. Dalton, 0086" \c 1 \l "Thomas v. Dalton, Secretary of the Navy, 03950086 (EEOC 1996)"�Thomas v. Dalton, Secretary of the Navy, 03950086, at 1 (EEOC 1996).



2.	If the EEOC disagrees with the MSPB's decision, the case automatically goes back to the MSPB.  29 C.F.R. 1614.305(e).



a.	According to the EEOC, in mixed cases neither party has the option of requesting reconsideration.  I have found no decisions on this point, but the Commission refused to process the Navy's request to EEOC for reconsideration of its decision in Randel�TA \s "Randel v. Dalton, 0108 (EEOC 96)" \c 1� v. Dalton, Secretary of the Navy, 03950108 (EEOC 1996).  The EEOC's reason is that under its regulations, a "party may request reconsideration of any decision issued under §1614.405(a) [regarding appeals from final agency decisions] ... ."  29 C.F.R. 1614.407(b).  EEOC decisions in mixed cases are issued under authority of §1614.305(c) and there is no provision for requesting reconsideration of a 305(c) decision.  The only further review is by MSPB if EEOC disagreed with MSPB's earlier decision.



b.	Thus the Air Force �has no opportunity to explain to EEOC why its decision is wrong, and as we will see shortly, has no opportunity to explain its position on EEOC's analysis to MSPB either.





F.	Final Review by MSPB and Special Panel Procedures�tc \l2 "F.	Final Review by MSPB and Special Panel Procedures�.  



1.	The MSPB then decides whether to agree with the EEOC.  (Diagram Block M8).  5 U.S.C. 7702(c); 5 C.F.R. 1201.162.  



�2.	MSPB's Standard of Review.  The Board's position is that it is only permitted to disagree with an EEOC decision if there was a misinterpretation of the civil service law.  Where the Board finds that the EEOC decision rests on discrimination law, it will only look at whether the Commission's decision is "reasonable."  �TA \s "Lyles, MSPB" \c 1 \l "Lyles v. Dept. of Justice, 70 M.S.P.R. 330 (1996)"�Lyles v. Dept. of Justice, 70 M.S.P.R. 330 (1996) {MSPB ~43, 75, Discrim: MSPB/AJ-MSPB-EEOC-MSPB}.



3.	The MSPB does not allow the agency or appellant's to file a brief with the Board.  "The Board's regulations ... do not provide for such submissions.  See 5 C.F.R. §1201.162.  Therefore, we have not considered the [agency's] 'Petition and Brief' in deciding this case."  Randel �TA \s "Randel v. Dalton, 0108 (EEOC 96)" \c 1�v. Dept. of Navy, 72 M.S.P.R. 288, 289 n. (1996).  Thus, the parties have no opportunity to explain to EEOC or MSPB why they believe the EEOC's analysis is correct or incorrect.



4.	If the MSPB does not agree with the MSPB, the case automatically goes to the Special Panel.  (Diagram Block M9).  5 U.S.C. 7702(d); 29 C.F.R. 1614.305(e), 1614.306; 5 C.F.R. 1201.171.  Typically however, MSPB defers to EEOC.



a.	Having a case go to the Special panel is more theory than reality.  Typically, MSPB avoids the Special Panel process by deferring to EEOC.  E.g., Lyles �TA \s "Lyles, MSPB" \c 1�v. Dept. of Justice, 70 M.S.P.R. 330 (1996); �TA \s "Holley v. HHS, 50 mspr 271" \c 1 \l "Holley v. Department of Health and Human Services, 50 M.S.P.R. 271 (1991)"�Holley v. Department of Health and Human Services, 50 M.S.P.R. 271 (1991).  Only four Special Panels have been formed, none since 1990 and the last with a decision on the merits was in 1987.  Wilburn�TA \s "Wilburn Sp Pan" \c 1� v. U.S. Postal Service, 43 M.S.P.R. 609 (Spec. Pan. 1990); Shoemaker�TA \s "Shoemaker Sp Pan" \c 1� v. Army, 34 M.S.P.R. 597 (Spec. Pan. 1987); Lynch�TA \s "Lynch Sp Pan" \c 1� v. Dept. of Education, 31 M.S.P.R. 519 (Spec. Pan. 1986); Ignacio�TA \s "Ignacio" \c 1� v. U.S. Postal Service, 30 M.S.P.R. 471, 486 (Spec. Pan. 1986).





XII.	MIXED MSPB APPEAL PROCEDURES�tc \l1 "XII.	MIXED MSPB APPEAL PROCEDURES�.  (See diagram at page 104.)



A.	Mixed MSPB Appeal - Critical Points�tc \l2 "A.	Mixed MSPB Appeal - Critical Points�.



1.	The MSPB hearing process is the same with an allegation of discrimination as without.  Prior to the hearing, the agency representatives should take care to:  discover what other individuals appellant believes s/he is similarly situated to; and, be prepared to demonstrate either why appellant was not treated in a disparate fashion, or why the reason for such disparate treatment does not violate the law.



2.	Differences for mixed MSPB appeals begin in the post-hearing appellate procedures.  Complainant can appeal the final MSPB decision to the EEOC (this is a review of the record, there is no second hearing).  If the MSPB and EEOC can't agree on a decision, the case goes to the Special Panel.



3.	Restrictions on Dual Processing.  MSPB and EEOC regulations prohibit dual processing mixed MSPB appeals and mixed EEO complaints.  29 C.F.R. 1614.302(b) (EEOC regulations) and 5 C.F.R. 1201.154(a), (c) (MSPB regulations).  Dual processing of MSPB appeals and NGP is prohibited by 5 U.S.C. 7121(d).



4.	The Air Force� must deal with all aspects of the EEO claims during the MSPB hearing process - once the EEOC issues its appellate decision, the agencies have no more opportunities to introduce evidence or even make arguments on the propriety of its actions.



a.	The EEOC will not accept a request to reconsider its decision in a mixed case.



b.	On return from the EEOC's review, the MSPB will not accept briefs from either party defending/attacking the EEOC's analysis.



5.	Inability to Take Jurisdiction Question to Special Panel.  If the MSPB determines the case is not a mixed case, the employee cannot appeal the issue of whether his/her complaint is a mixed case to the Special Panel.  



6.	Other routes to an MSPB appeal/review of a personnel action for MBU's who allege discrimination over a personnel action otherwise appealable to the MSPB.



a.	After the adverse action is taken, the employee files a mixed MSPB appeal.  This process is discussed at page 110.



b.	After the adverse action, the MBU files a mixed EEO complaint and then appeals the FAD to the MSPB for a hearing before an MSPB AJ.  This process is discussed at page 105.



c.	The MBU files NGP, and after arbitration, requests the MSPB to review the arbitrator's decision.  In this case, the review is not a full blown MSPB appeal with a hearing before an MSPB AJ.  Rather, the MSPB reviews the arbitrator's decision.



(1)	Note that if the MBU does not allege discrimination, and the MSPB only has jurisdiction through OPM regulation (i.e., the challenged personnel action was not taken under 5 U.S.C. 4303 (performance) or 7512 (serious discipline)), the MSPB has no jurisdiction at all, neither for a hearing nor for any appellate review.  Morales v. Dept. of Defense,�TA \s "Morales v. DOD, 54 M.S.P.R. 226" \c 1� 54 M.S.P.R. 226 (1992), citing, 5 U.S.C. 2302(b)(1), 7121(a)(1), (d).  See page 220.



d.	Via complaint to OSC that agency committed a PPP when taking or threatening to take one of the 11 personnel actions enumerated in the 2302(a)(2).



e.	In Whistleblower cases (a PPP case by definition), after initial resort to OSC, the individual may file IRA before the MSPB.



7.	Remember, if the employee files suit in federal district court, unlike the EEOC, the MSPB does not dismiss the administrative MSPB appeal.  See page 47.





B.	Defined�tc \l2 "B.	Defined�.  A mixed MSPB appeal is an action otherwise appealable to the MSPB which contains an allegation of discrimination.  5 C.F.R. 1201.151-157.  See diagram on page 104.  The mixed appeal process is on the left side of the diagram.





C.	MSPB Jurisdictional Matters�tc \l2 "C.	MSPB Jurisdictional Matters�.  



1.	Two determinations must be made to decide if a personnel action is otherwise appealable to the MSPB.



a.	The individual filing the MSPB appeal must meet the definition of "employee" at 5 U.S.C. 7501(1), i.e., appellant is not a "probationary employee," a NAFI employee, or an employee serving under a temporary appointment limited to a year or less.  MD 110, at 3-2, ¶ 1�TA \s "MD 110" \c 2�.



b.	The personnel action must be appealable to the MSPB by statute or regulation.  Typical appealable matters are reduction in grade or removal for unacceptable performance under 5 U.S.C. 4303; removal, reduction in grade, suspensions of more than 14 days, under 5 U.S.C. 7512; RIFs resulting in separation, reduction in grade, or furlough of more than 30 days (by OPM regulation).  A complete list of actions appealable to the MSPB is at 5 C.F.R. 1201.3.



2.	Typical Matters Not in MSPB Jurisdiction.



a.	MSPB has no jurisdiction over disciplinary action taken against probationary employees.  5 U.S.C. 7511(a)(1)(A); �TA \s "Neal v. HHS, 1985 " \c 1 \l "Neal v. Dept. of HHS, 01821985, IHS 1032-B4 (EEOC/ORA 1982)"�Neal v. Dept. of HHS, 01821985, IHS 1032-B4 (1982) (erroneous filing of an MSPB appeal by probationary employee does not bar subsequent filing of EEO complaint).



b.	MSPB had no jurisdiction over the demotion of supervisors during their one year supervisory probationary period.  Jones�TA \s "Jones v. Rice, 3528" \c 1� v. Rice, Secretary of the Air Force, 01903528, IHS 2816-F3 (EEOC/ORA 1990).



c.	MSPB had no jurisdiction where the disciplinary action is a suspension of 14 days or less.  5 U.S.C. 7503, 7512-13.



3.	Problem Areas in MSPB's Jurisdiction.  Usually MSPB jurisdiction is easily determined soon after the filing of the MSPB appeal.  There are two problem areas:  when the MSPB has jurisdiction over the personnel action by OPM regulation; and when the employee files an MSPB appeal alleging a discriminatory forced resignation.



a.	MBUs & MSPB Jurisdiction Based on OPM Regulation.  The MSPB's limited jurisdiction is from two sources:  the MSPB is granted jurisdiction by statute, e.g., adverse action of more than 14 days; or by OPM regulation, e.g., RIF appeals.  5 U.S.C. 7701.  The MSPB will take all cases where it has been given jurisdiction by statute.  However, where an MBU is contesting a personnel action, over which the MSPB has been given jurisdiction by OPM regulation, in the absence of an allegation of discrimination, the MSPB requires MBUs to exhaust the NGP/arbitration process before the MSPB will assume jurisdiction over the case.  See discussion at 129, 220.



b.	Forced Resignation.  The MSPB AJ will hold a jurisdictional hearing on allegations of coerced resignations.  If the AJ finds the resignation was not coerced, the AJ will find the MSPB lacks jurisdiction and dismiss the case.  The employee's rights then rest with the EEOC.  Cruz�TA \s "Cruz v. Navy Fed Cir" \c 1� v. Dept. of Navy, 934 F.2d 1240 (Fed. Cir. 1991) (en banc).  The employee is allowed to go to the EEOC after the initial decision of the MSPB AJ, there is no need for an appeal to the full Board in Washington, D.C.  �TA \s "Weaver v. Garrett, 0230" \c 1 \l "Weaver v. Garrett, Secretary of the Navy, 05900230 (EEOC 1990)"�Weaver v. Garrett, Secretary of the Navy, 05900230 (EEOC 1990).



(1)	While the MSPB limits the hearing for the purposes of determining jurisdiction, the same facts and issues are addressed as if it were a decision on the merits. (In fact, if the AJ finds the resignation is coerced, the MSPB not only has jurisdiction, complainant wins.)  Thus, if the employee loses before the MSPB AJ, he can refile an EEO complaint and get another bite of the apple before an EEOC AJ.  (The Commission's rational for allowing a second hearing is that the MSPB decision only considers the question of jurisdiction, despite the fact that the jurisdictional issues are intertwined with the merits of the case.)  Note, two judges who participated in the Cruz�TA \s "Cruz v. Navy Fed Cir" \c 1� decision have subsequently questioned it.  "The failure [in the involuntary resignation claim] was simply petitioner's inability to establish a key factual element of his cause of action.  The MSPB correctly concluded that it could not grant relief on those facts, but it was not for lack of jurisdiction."  �TA \s "Spruill v. MSPB" \c 1 \l "Spruill v. MSPB, 978 F.2d 679, 688 (Fed. Cir. 1992)"�Spruill v. MSPB, 978 F.2d 679, 688 (Fed. Cir. 1992).



4.	Inability to Take Jurisdiction Question to Special Panel.  An employee cannot appeal the issue of whether his/her complaint is a mixed case to the Special Panel.  If the employee files a putative mixed case appeal with an MSPB regional office, the MSPB AJ will make a determination on the MSPB's jurisdiction, i.e., whether the appeal is really a mixed appeal or not.  For example, where a former employee alleges a constructive discharge, the AJ will typically hold a hearing limited to the issue of jurisdiction where the allegation of discrimination will be heard.  If the MSPB AJ finds no constructive discharge, the employee's only option is to go to the EEO complaint route.  There is no way to take the MSPB AJ's determination, or the final MSPB's decision finding no jurisdiction, through the mixed case appeal process ending with the Special Panel.



a.	When the issue of discrimination is raised before the MSPB, the EEOC is empowered to review only the MSPB's merits decision on discrimination issues.  Where the Board finds it lacks jurisdiction, no merits decision is issued by the Board and thus no review by the EEOC is possible.  �TA \s "Phillips v. Stone" \c 1 \l "Phillips v. Stone, Secretary of the Army, 05900883 (EEOC 1990)"�Phillips v. Stone, Secretary of the Army, 05900883 (EEOC 1990) (alleged involuntary resig; Discrim).  Where the employee petitions the EEOC to review the MSPB's decision that there was no involuntary removal, the EEOC will simply "administratively close" the request for review and direct the agency to provide notice to the employee that s/he has 45 days to contact an EEO counselor.  �TA \s "Melanson v. Dalton" \c 1 \l "Melanson v. Dalton, Secretary of the Navy, 03960116 (EEOC/OFO 1996)"�Melanson v. Dalton, Secretary of the Navy, 03960116 (EEOC/OFO 1996).

 

b.	Where the MSPB finds it lacks jurisdiction the process restarts as an EEO complaint (not an appeal to the EEOC), there the employee can again litigate the issue of constructive discharge where the EEOC, unlike the MSPB, may find discrimination did cause the discharge.  Phillips�TA \s "Phillips v. Stone" \c 1� v. Stone, Secretary of the Army, 05900883 (EEOC 1990) {alleged invol resig: Discrim}; �TA \s "Bernardi v. Runyon 0002 " \c 1 \l "Bernardi v. Runyon, Postmaster General, 01922970, IHS 3421-A8 (EEOC 1992), aff'd, 05930002 (EEOC 1993)"�Bernardi v. Runyon, Postmaster General, 01922970, IHS 3421-A8, at 2-3 (EEOC 1992), aff'd, 05930002 (EEOC 1993) {MSPB, Discrim}.�



(1)	Where the MSPB finds no constructive discharge due to discrimination, and the case is refiled as an EEO complaint and the EEOC finds discrimination did cause a constructive discharge, this does not turn the case back into a mixed case.



c.	This bureaucratic morass is the result of the Federal Circuit's decision in Cruz�TA \s "Cruz v. Navy Fed Cir" \c 1� v. Dept. of the Navy, 934 F.2d 1240 (Fed. Cir. 1991).  Rousseau�TA \s "Rousseau v. Alexander, 0410" \c 1� v. Alexander, Secretary of Education, 01920410 (EEOC 1992) (where MSPB finds it lacks jurisdiction, there are no appeal rights to the Commission, rather the agency is to process the matter as a non-mixed EEO complaint, citing, Cruz).  



5.	Notice Requirements Where Employee is Alleging Discrimination and MSPB Finds NO Jurisdiction.  If MSPB dismisses a putative mixed appeal on jurisdictional grounds, the agency must inform the individual that s/he may contact an EEO counselor within 45 days.  The date of the unsuccessful mixed MSPB appeal will be considered as the date of initial contact with the EEO counselor.  29 C.F.R. 1614.302(b); Bell�TA \s "Bell v. Perry, 0741" \c 1� v. Perry, Secretary of Defense, 05940741, IHS 4321-C12 (EEOC 1995).  See page 95.



6.	Appealable and Non-Appealable Actions Combined.  This discussion involves an employee who has filed a series of EEO complaints over actions not appealable to the MSPB, which culminate in an action appealable to the MSPB.



a.	The factual determination the agency rep must make is whether the EEO complaints are intertwined with the action appealable to the MSPB, i.e., the MSPB AJ could not decide the action appealable to the MSPB without also deciding the issues in the EEO complaints.  



b.	In such cases, the EEOC recommends in MD 110�TA \s "MD 110" \c 2� that the agency file a motion with the MSPB AJ to consolidate the EEO complaints with the MSPB appeal.  While the motion is pending, the EEO complaints should be held in abeyance.  If the MSPB/AJ grants the motion, the EEO complaints processing is terminated and the EEO complaints are consolidated with the MSPB appeal.  If the MSPB/AJ denies the motion, processing of the EEO complaints should resume.  MD 110, at 3-5, 3-6, ¶ II, B4d.  See discussion at page 73.

(1)	Where the allegation of discrimination "x" is not independently appealable to the MSPB, but the facts are inextricably intertwined with an action which is appealable to the MSPB (such as a removal), then allegation "x" should also be raised before the MSPB, instead of filing one action before the EEOC and another before the MSPB.  �TA \s "Mahboob v. Dalton, 4017" \c 1 \l "Mahboob v. Dalton, Secretary of the Navy, 01934017 (EEOC/OFO 1993), aff'd on other grounds, 05940294 (EEOC 1994)"�Mahboob v. Dalton, Secretary of the Navy, 01934017, at 5-6 (EEOC/OFO 1993) {MSPB removal, Discrim: MSPB}, aff'd on other grounds, 05940294 (EEOC 1994), citing �TA \s "Bivens v. Garrett, 0476" \c 1 \l "Bivens v. Garrett, Secretary of the Navy, 05890476 (EEOC 1990)"�Bivens v. Garrett, Secretary of the Navy, 05890476 (EEOC 1990). 



7.	Multiple Filings.  Dealing with employees who file multiple actions, e.g., NGP grievances and EEO complaints and/or MSPB appeals, is discussed at page 90.





D.	The MSPB hearing�tc \l2 "D.	The MSPB hearing� process is the same with an allegation of discrimination as without. 5 C.F.R. 1201.152.  (Page 104, diagram Block 1 - M4).



1.	Complainants who by-pass the EEO complaint process and file a mixed MSPB appeal are at a:



a.	Disadvantage because they do not have the evidence found in a DOD/OCI investigative record.  Allegations of discrimination in MSPB appeals are usually disposed of summarily because the employee has failed to conduct adequate discovery of actions taken against similarly situated employees;



b.	Advantage because the MSPB process is much faster.  The MSPB AJ will issue a decision in 120 days or less; by that time in the EEO process, complainant is lucky to have the DOD/OCI investigation scheduled.



2.	At the MSPB hearing the agency needs to load up on the discrimination issues.  This is the agency's last opportunity to introduce all the evidence needed for all subsequent reviews on the discrimination issues.  Further, when the agency files its response to the employee's appeal of the MSPB with the EEOC, that is the last opportunity the agency will have to even argue the case.



3.	The MSPB AJ's decision becomes the final MSPB decision unless either party files a petition for review with the full MSPB within 35 days.  5 C.F.R. 1201.113(a).



4.	Complainant's Option After MSPB AJ's Decision.



a.	File petition for review (PFR) with full Board.  5 C.F.R. 1201.114(a).



b.	Allow the MSPB AJ's decision to become a final decision and appeal the MSPB AJ's decision to the EEOC.



5.	Agency's Option After MSPB AJ's or MSPB Decision.



a.	The agency can file a PFR with the MSPB after the MSPB AJ's decision.  5 C.F.R. 1201.114(a).



b.	The agency cannot request reconsideration of the full Board's decision, OPM has to request reconsideration.  5 C.F.R. 1201.119.



c.	The agency may not appeal the MSPB AJ's or full Board decision to the EEOC.





E.	EEOC's Review of the MSPB's Decision�tc \l2 "E.	EEOC's Review of the MSPB's Decision�.



1.	Complainant, not the agency, has 30 days to ask EEOC to review MSPB's final decision.  (Diagram Block M7).  5 U.S.C. §§ 7702(b)(2), (3); 5 C.F.R. 1201.161; 29 C.F.R. 1614.303.  (Diagram Block M7).



a.	The agency's response to complainant's request for EEOC review is the last opportunity the agency has to present its views on the case so the litigator is advised to make the best of this opportunity.  The agency should address not only the issues raised on appeal, but any other critical issues inherent in the case as well.





b.	The EEOC limits its review to the record before the MSPB.  The EEOC will not consider evidence submitted for the first time in the employee's request for review to the EEOC.  James�TA \s "James v. Dalton, 0017" \c 1� v. Dalton, Secretary of the Navy, 03940017, 94 F.E.O.R. ¶ 3448, at 6 n.8 (EEOC 1994) {constructive discharge, discrim: MSPB/AJ-MSPB-EEOC}.



c.	Neither will EEOC allow complainant to raise an allegation of discrimination for the first time on appeal from an MSPB decision.  Boylan�TA \s "Boylan 0002 EEOC 82" \c 1� v. U.S. Postal Service, 05830002, IHS 1091-E4 (EEOC 1982) {MSPB (removal): MSPB-EEOC}; McLaughlin�TA \s "McLaughlin v. Dalton, 0113 (EEOC 94)" \c 1� v. Dalton, Secretary of the Navy, 03940113, IHS 4175-B13 (EEOC 1994).  McLaughlin, an MBU, was separated through a RIF.  He appealed to the MSPB which held it lacked jurisdiction because he could grieve the RIF under the CBA.  He then appealed to the Commission which held it did not have jurisdiction to review the MSPB's decision because he had not alleged discrimination in the MSPB appeal.  The Commission also found his allegation was untimely.  



d.	EEOC's Standard of Review.  "The issue presented is whether the Board's determination that petitioner failed to prove that the agency discriminated against him ... constitutes a correct interpretation of the applicable laws, rules, regulations, and policy directives and is supported by the record as a whole."  Thomas v. Dalton�TA \s "Thomas v. Dalton, 0086" \c 1�, Secretary of the Navy, 03950086, at 1 (EEOC 1996).



2.	If the EEOC disagrees with the MSPB's decision, the case goes back to the MSPB automatically.  29 C.F.R. 1614.305(e).



a.	The EEOC also has the authority to remand the case to the MSPB for development of additional evidence.  5 U.S.C. 7702(b)(4); 29 C.F.R. 1614.305(d); 5 C.F.R. 1201.161(e).  When the Commission asks the Board for additional evidence to be taken, the Commission does not ask for the Board to issue a new decision based on the new information.  Randel�TA \s "Randel v. Dalton, 0108 (EEOC 96)" \c 1� v. Dalton, Secretary of the Navy, 03950108, at 10 (EEOC 1996).



b.	However, the EEOC lacks authority to remand the case for additional evidence where discrimination is raised after the MSPB's decision for the first time on appeal to the EEOC.  Davis�TA \s "Davis v. Dept. of Navy, 37 M.S.P.R." \c 1� v. Dept. of Navy, 37 M.S.P.R. 120, 122-23 (1988).



c.	According to the EEOC, in mixed cases neither party has the option of requesting reconsideration.  I have found no decisions on this point, but the Commission refused to process the Navy's request to EEOC for reconsideration of its decision in Randel �TA \s "Randel v. Dalton, 0108 (EEOC 96)" \c 1�v. Dalton, Secretary of the Navy, 03950108 (EEOC 1996).  The EEOC's rationale is that under its regulations, a "party may request reconsideration of any decision issued under §1614.405(a) [regarding appeals from final agency decisions] ... ."  29 C.F.R. 1614.407(b).  EEOC decisions in mixed cases are issued under authority of §1614.305(c) and there is no provision for requesting reconsideration of a 305(c) decision.  The only further review is by MSPB if EEOC disagreed with MSPB's earlier decision.



d.	Thus the Air Force �has no opportunity to explain to EEOC why its decision is wrong, and as we will see shortly, has no opportunity to explain its position on EEOC's analysis to MSPB either.





F.	Final Review by MSPB and Special Panel Procedures�tc \l2 "F.	Final Review by MSPB and Special Panel Procedures�.  The MSPB then decides whether to agree with the EEOC.  (Diagram Block M8).  5 U.S.C. 7702(c); 5 C.F.R. 1201.162. 



1.	Standard of Review.  The Board's position is that it is only permitted to disagree with an EEOC decision if there was a misinterpretation of the civil service law.  Where the Board finds that the EEOC decision rests on discrimination law, it will only look at whether the Commission's decision is "reasonable."  Lyles �TA \s "Lyles, MSPB" \c 1�v. Dept. of Justice, 70 M.S.P.R. 330 (1996) {MSPB ~43, 75, Discrim: MSPB/AJ-MSPB-EEOC-MSPB}.



2.	The MSPB does not allow the agency or appellant's to file a brief with the Board.  "The Board's regulations ... do not provide for such submissions.  See 5 C.F.R. §1201.162.  Therefore, we have not considered the [agency's] 'Petition and Brief' in deciding this case."  �TA \s "Randel v. Dalton, 0108 (EEOC 96)" \c 1�Randel v. Dept. of Navy, 72 M.S.P.R. 288, 289 n. (1996).  Thus, the parties have no opportunity to explain to EEOC or MSPB why they believe the EEOC's analysis is correct or incorrect.



3.	 If the MSPB does not agree with the MSPB, the cases automatically goes to the Special Panel.  (Diagram Block M9).  5 U.S.C. 7702(d); 29 C.F.R. 1614.305(e), 1614.306; 5 C.F.R. 1201.171.  

�a.	Having a case go to the Special panel is more theory than reality.  Typically, MSPB avoids the Special Panel process by deferring to EEOC.  E.g., Lyles �TA \s "Lyles, MSPB" \c 1�v. Dept. of Justice, 70 M.S.P.R. 330 (1996); Holley�TA \s "Holley v. HHS, 50 mspr 271" \c 1� v. Department of Health and Human Services, 50 M.S.P.R. 271 (1991).  Only four Special Panels have been formed, none since 1990 and the last decision on the merits was issued in 1987.  Wilburn�TA \s "Wilburn Sp Pan" \c 1� v. U.S. Postal Service, 43 M.S.P.R. 609 (Spec. Pan. 1990); Shoemaker�TA \s "Shoemaker Sp Pan" \c 1� v. Army, 34 M.S.P.R. 597 (Spec. Pan. 1987); Lynch�TA \s "Lynch Sp Pan" \c 1� v. Dept. of Education, 31 M.S.P.R. 519 (Spec. Pan. 1986); Ignacio�TA \s "Ignacio" \c 1� v. U.S. Postal Service, 30 M.S.P.R. 471, 486 (Spec. Pan. 1986).





XIII.	GRIEVANCES, ALLEGATIONS OF DISCRIMINATION & ULPs�tc \l1 "XIII.	GRIEVANCES, ALLEGATIONS OF DISCRIMINATION & ULPs�.



A.	Critical Procedural Issues�tc \l2 "A.	Critical Procedural Issues�.



1.	If you read the statute at 7121(a) or any CBA, it says that NGP is the exclusive means for resolving grievances (which encompass almost any dispute between an MBU and management) is the NGP.  However, this statement in the statute and the CBA is subject to statutory exceptions which allow MBUs to also resolve disputes with management through the MSPB, EEO, OSC, and ULP complaint processes.  5 U.S.C. 7121(d), (e), (g); 7116(d).



2.	Further, the parties to the CBA, may in the CBA, agree to exclude from the NGP, grievances over certain personnel actions and, or allegations of discrimination.  5 U.S.C. 7121(a)(2). Therefore, when attempting to determine what avenues of redress an MBU has, you should always check the CBA.  If the CBA does not allow allegations of discrimination or does not allow the particular personnel action to be grieved, the MBU has the same appeal rights as a non-MBU.  



a.	If the CBA does not allow allegations of discrimination, the MBU grievant alleging discrimination should be referred to EEO counseling. 



b.	If the personnel action is excluded from the NGP, the MBU may file an MSPB appeal if the personnel action is otherwise appealable to MSPB; if not, the MBU can file an administrative grievance (unless there is an allegation of discrimination, in which case the MBU is limited to filing an EEO complaint), or if a PPP is involved, file an OSC complaint.



3.	If the MBU files NGP, and the action is appealable to the MSPB, but the union does not take the case to arbitration, then the MSPB will find it lacks jurisdiction to hear any subsequent appeal.



a.	In mixed cases, the MBU could appeal the MSPB's final decision to the EEOC with a review process which ends with the Special Panel.  However, where the MSPB determines it has no jurisdiction, the case by definition, is not mixed and thus there is no appeal to the EEOC.  



b.	If the contested action is appealable to the MSPB under sections 4303 or 7512, neither party may contest an arbitrator's decision by filing exceptions with the FLRA.  If the contested action is not appealable to the MSPB, either party may file exceptions with the FLRA over the arbitrator's decision.



4.	Note:  While 7121(d) uses the same phrase, "final decision" to state when an appeal can be made from NGP to EEOC or MSPB, what constitutes a final decision is different depending on whether the contested personnel action is appealable to the MSPB.  The grievance procedures statute, 5 U.S.C. 7121(d) provides, 



"Selection of the negotiated procedure in no manner prejudices the right of an aggrieved employee to request the Merit Systems Protection Board to review the final decision ... in the case of any personnel action that could have been appealed to the Board, or, where applicable, to request the Equal Employment Opportunity Commission to review a final decision in any matter involving a complaint of discrimination ... ."



a.	As noted above, according to the MSPB, a "final decision" of the NGP is an arbitrator's decision.  Ogden�TA \s "Ogden ALC" \c 1� Air Logistics Center & AFGE, 6 M.S.P.R. 630, 634 (1981) (decision discusses legislative history).



b.	However, the EEOC defines "final decision" of the NGP as the "final decision of the agency," normally rendered as the agency's decision on the third step of a three step NGP.  29 C.F.R. 1614.401(c) ("A grievant may appeal the final decision of the agency, [or] the arbitrator ...").  



(1)	Because of the MSPB's contrary position on this issue, the EEOC created an exception to its own definition.  "A grievant may not appeal [to the EEOC], however, when the matter initially raised in the negotiated grievance procedure ... is appealable to the MSPB ... ."  29 C.F.R. 1614.401(c) (emphasis added).



5.	NGP & ULPs.  ULPs cannot be filed where the contested personnel action is appealable to the MSPB by statute or regulation.  5 U.S.C. 7116(d) (first sentence).  Thus the interaction of NGP and ULPs only exists where the contested personnel action is not appealable to the MSPB.  The second sentence of 7116(d) provides that when both the NGP and ULP procedures are available, the aggrieved party must choose between filing a ULP or NGP.  See discussion in the ULP section at page 136.  Note that unlike section 7121, where NGP is selected with the timely filing of a written grievance, there is no requirement that in 7116(d) that which ever action is filed first, it must be timely or that the NGP grievance be in writing.





B.	Not Applicable to Administrative Grievances�tc \l2 "B.	Not Applicable to Administrative Grievances�.  This discussion does not apply to the Air Force's Administrative Grievance System �that non-MBUs can file under AFI 36-1203 �TA \s "AFI 36-1203" \c 2�(1 May 1996); 5 C.F.R. 771 (1996).  Allegations of discrimination may never be brought under an "internal" agency grievance procedure.  AFI 36-1203 �TA \s "AFI 36-1203" \c 2�§ 14.2 (1 May 1996); see, �TA \s "White v. Garrett, 0929" \c 1 \l "White v. Garrett, Secretary of the Navy, 05910929, IHS 3225-A2 (EEOC 1992)"�White v. Garrett, Secretary of the Navy, 05910929, IHS 3225-A2, at 7 (EEOC 1992) (agency may only dismiss complaint on the basis that employee filed grievance under NGP and not agency's administrative grievance procedure) {~MSPB, Discrim: Admin. Grievance}.



1.	Employees cannot get MSPB jurisdiction by filing an agency admin grievance as a substitute for NGP-Arbitration.  �TA \s "Pierce v. SBA, 20 M.S.P.R." \c 1 \l "Pierce v. Small Business Admin., 20 M.S.P.R. 389 (1984)"�Pierce v. Small Business Admin., 20 M.S.P.R. 389 (1984). 



C.	Not Applicable to Union Grievances�tc \l2 "C.	Not Applicable to Union Grievances�.  Neither does this discussion apply to union grievances filed under the CBA.  Most CBAs not only provide for grievances filed by MBUs, the CBA also allows the union to file a NGP grievance.  However, according to Supreme Court dicta, the union's allegation that management violated a provision of the CBA would not result in any remedy for an MBU who has been disciplined in violation of the CBA, at least not where the violation didn't amount to harmful procedural error.  Cornelius v. Nutt�TA \s "Cornelius v. Nutt" \c 1�, 472 U.S. 648, 663-64 & n.18 (1985).   "Any subsequent violation by the agency would then provide a basis for an unfair labor practice charge."  Cornelius v. Nutt, at 664 n.19.





D.	Statutory Framework For NGP, EEO Allegations, and Actions Appealable to the MSPB�tc \l2 "D.	Statutory Framework For NGP, EEO Allegations, and Actions Appealable to the MSPB�.



1.	For MBUs the CSRA divides challenged personnel actions into three categories:  



  (1)	personnel actions not appealable to the MSPB; 



  (2)	personnel actions appealable to the MSPB, but not under 5 U.S.C. 4303 or 7512, i.e., the MSPB has jurisdiction by OPM regulation; and



  (3)	personnel actions appealable to the MSPB under sections 4303 or 7512.  



The appeal options for each of these categories is further divided according to whether or not discrimination is alleged.  Remember that no ULP can be filed because the contested personnel action is appealable to the MSPB.  5 U.S.C. 7116(d).

 

2.	Unlike the statutory procedures described in 5 U.S.C. 7702 for allegations of discrimination in cases appealable to the MSPB, the CSRA doesn't provide a single statute describing the interaction of allegations of discrimination, NGP, and the complications of actions appealable to the MSPB.  The procedures which have been developed are an amalgam from three principle statutes:



-	5 U.S.C. 7121 "Grievance procedures" particularly subsections (a), (d), (e) and (f);



-	5 U.S.C. 7122 "Exceptions to arbitral awards"; and



-	5 U.S.C. 7703 "Judicial review of decisions of the MSPB" as modified for judicial review of an arbitrator's decisions.



3.	Exclusions from NGP.  Management and the union have the authority to agree in the CBA "to exclude any matter from application of the [NGP]," this includes excluding any type of personnel action or allegations of discrimination.  5 U.S.C. 7121(a)(2).



a.	The Federal Circuit overruled the MSPB's statement that the CBA must "specifically exclude" a matter from the NGP.  "The correct standard is the standard contained in the statute, whether the collective bargaining agreement excludes a matter from the application of the negotiated grievance procedure," i.e., there is no requirement that the NGP "specifically" exclude the matter.  Bonner�TA \s "Bonner v. MSPB" \c 1� v. MSPB, 781 F.2d 202, 205 (Fed. Cir. 1986).  In the absence of a specific exclusion in the CBA, the Board should look to ordinary rules of contract interpretation and the "course of dealings of the parties," i.e., did union's and management's actions manifest a belief the matter was in or out of the NGP.  Bonner.



b.	The CBA which controls is the contract in effect at the time the agency takes the contested personnel action.  �TA \s "Poirier v. Dept. of Navy, M.S.P.R. " \c 1 \l "Poirier v. Dept. of Navy, 31 M.S.P.R. 214 (1986)"�Poirier v. Dept. of Navy, 31 M.S.P.R. 214 (1986); Villante�TA \s "Villante v. Navy, 33 M.S.P.R." \c 1� v. Dept. of the Navy, 33 M.S.P.R. 542 (1987) (amendment of CBA to exclude RIFs from NGP, did not give untimely appeal rights to MSPB for employees riffed before change to NGP).



c.	The discrimination alleged must relate to an action within the jurisdiction of the Board.  Where the MBU had been RIF'd, and alleged the RIF result was caused by discrimination in an earlier promotion action, the Board held it lacked jurisdiction over the RIF.  �TA \s "Cade v. Commerce" \c 1 \l "Cade v. Dept. of Commerce, 25 M.S.P.R. 107 (1984)"�Cade v. Dept. of Commerce, 25 M.S.P.R. 107 (1984).  In Cade jurisdiction properly lay with the NGP-arbitration process.



d.	The effect of excluding a "matter," e.g., excluding a personnel action such as a RIF, from the NGP has the effect of limiting a MBU who wishes to complain about that "matter" to those appeal routes available to non-MBUs.  In actions appealable to the MSPB (excluding 4303 or 7512), where there is no allegation of discrimination, if the CBA excludes the contested personnel action from the NGP, the effect is to trade the NGP process for an MSPB appeal.



e.	Conversely, the CBA cannot defeat MSPB jurisdiction where the action is appealable to the MSPB under sections 4303 (performance) or 7512 (severe discipline), as the MBU's right to have an option between NGP and MSPB is guaranteed by statute, 7121(e)(1).  Carreno�TA \s "Carreno v. Army, MSPR (1984)" \c 1� v. Dept. of Army, 22 M.S.P.R. 515 (1984).



f.	Neither can management and the union, through the CBA, confer jurisdiction to the MSPB to hear cases an MBU would not otherwise have had the right to appeal to MSPB.  �TA \s "Allen v. HUD " \c 1 \l "Allen v. Housing and Urban Development, 5 M.S.P.R. 259 (1981)"�Allen v. Housing and Urban Development, 5 M.S.P.R. 259 (1981); �TA \s "Gordon v. Postal Service" \c 1 \l "Gordon v. Postal Service, 5 M.S.P.R. 206 (1981)"�Gordon v. Postal Service, 5 M.S.P.R. 206 (1981) (probationary employee).



g.	In cases where the agency is dismissing an EEO complaint because a prior NGP was filed on the same contested personnel action and the matter is appealed to the EEOC, the EEOC sometimes uses language in artfully, suggesting that the CBA must affirmatively state allegations of discrimination are allowed in NGP.  For example, "The Commission determines that the record in this case contains no evidence that supports a finding that agency employees can raise allegations of discrimination in the negotiated grievance procedure."  Bender�TA \s "Bender v. Dalton" \c 1� v. Dalton, Secretary of the Navy, 01954491, at 3 (EEOC/OFO 1996).  The test is whether the parties excluded allegations of discrimination from the NGP, not whether the CBA affirmatively states allegations of discrimination are allowed in the NGP.





E.	Options for MBU, Where Personnel Action is NOT Appealable to MSPB�tc \l2 "E.	Options for MBU, Where Personnel Action is NOT Appealable to MSPB�.  Appeal routes depend on whether discrimination is alleged.  



1.	This discussion covers all personnel actions not appealable to the MSPB, even though the contested personnel action is linked to an action appealable to the MSPB.  For example�tc \l3 "1.	This discussion covers all personnel actions not appealable to the MSPB, even though the contested personnel action is linked to an action appealable to the MSPB.  For example�, an EEO complaint over being placed on a performance improvement plan (PIP) is part of an action under 5 U.S.C. 4303, but being PIP'd itself is not appealable to the MSPB.  Accordingly, where a MBU alleges s/he was PIP'd for discriminatory reasons, the available appeal routes are described here.  �TA \s "Spencer v. Shalala,  0010 OFO 94" \c 1 \l "Spencer v. Shalala, Secretary of Health & Human Services, 02940010, 94 W.L. 737373 (EEOC/OFO 1994)"�Spencer v. Shalala, Secretary of Health & Human Services, 02940010, 94 W.L. 737373 (EEOC/OFO 1994).



a.	Note, an EEO complaint over being PIP'd should ordinarily be dismissed as alleging discrimination over a preliminary act.  See Dikeman, Individual EEO�TA \s "Dikeman, Individual EEO" \c 2� Complaint Procedures, at 50 (CLLO Outline Sept. 1995-B).�



2.	MBU’s Options Where NO DISCRIMINATION Alleged in Personnel Action NOT appealable to MSPB�tc \l3 "2.	MBU’s Options Where NO DISCRIMINATION Alleged in Personnel Action NOT appealable to MSPB�.  



a.	NGP-ARB.  The MBU can challenge the contested personnel action through the NGP-Arbitration-FLRA process.  See page 199.  The personnel action is not appealable to the MSPB, so no appeal is available to the MSPB.  There is no allegation of discrimination, so no EEO complaint is available.  Further, the MBU cannot allege discrimination for the first time in an appeal to EEOC of an agency’s final NGP decision.  Price�TA \s "Price v. Dalton, 0017" \c 1� v. Dalton, Secretary of the Navy, 02950017, at 2 (EEOC/OFO 1996).  



b.	OSC.  If the MBU alleges a PPP, the s/he could file an OSC complaint (with an IRA if whistleblowing retaliation is alleged).  See page 171.  



c.	ULP.  If the MBU alleges a ULP, the MBU may choose between filing an NGP or a ULP, but not both.  5 U.S.C. 7116(d).  However, if the MBU is alleging a PPP (not including discrimination), 7121(g) may preclude the MBU from filing a ULP at all.  



3.	Options Where MBU Alleges DISCRIMINATION In an Action NOT Appealable to MSPB�tc \l3 "3.	Options Where MBU Alleges DISCRIMINATION In an Action NOT Appealable to MSPB�.  5 U.S.C. 7121(d), (e)(1).  Where discrimination is alleged the MBU has the options of filing:



a.	EEO Complaint.  Regular EEO complaint processing applies.  See Dikeman, Individual EEO�TA \s "Dikeman, Individual EEO" \c 2� Complaint Procedures (CLLO Outline Sept. 1995-B).�



b.	Allege discrimination in NGP.  Process is described at page 205.



c.	OSC Complaint.  The MBU could file an OSC complaint, or dual process an OSC complaint with a mixed EEO complaint or MSPB appeal, but the MBU cannot dual process an NGP grievance and an OSC complaint.  See page 171.



d.	ULP.  The MBU could file a ULP.  Section 7116(d) provides that the MBU may not dual process an NGP and a ULP.  Note that the possibility of 7121(g) precluding the filing of ULP does not apply because discrimination is alleged.



4.	Statutory Predicates�tc \l3 "4.	Statutory Predicates�.  



a.	NGP v. Statutory when Discrimination Alleged.  "An aggrieved employee affected by a prohibited personnel practice under section 2302(b)(1) of this title which also falls under the coverage of the  negotiated grievance procedure may raise the matter under a statutory procedure or the negotiated procedure, but not both.  Selection of negotiated procedure in no manner prejudices the right of an aggrieved employee ... to request the Equal Employment Opportunity Commission to review a final decision [final grievance, arbitration, or FLRA decision] in any other matter [i.e., a personnel action not appealable to the MSPB] involving a complaint of discrimination ... ."  5 U.S.C. 7121(d).



(1)	An MBU can appeal to EEOC from an agency's final grievance decision (typically the third final step), an arbitrator's decision, or the decision of the FLRA.  29 C.F.R. 1614.401(c); �TA \s "Guidry v. Dalton 0012" \c 1 \l "Guidry v. Dalton, Secretary of the Navy, 02950012, 95 W.L. 597761 (EEOC/OFO 1995)"�Guidry v. Dalton, Secretary of the Navy, 02950012, 95 W.L. 597761 (EEOC/OFO 1995) {MBU, ~MSPB (14 day suspension), Discrim: NGP}.  In Guidry OFO dismissed the MBU's appeal filed from the second of a three step NGP.



b.	NGP v. ULP.  “Except for matters [appealable to the MSPB] ... issues which can ... be raised under the grievance procedure or as unfair labor practice ... may in the discretion of the aggrieved party, be raised under the grievance procedure or as unfair labor practice under this section, but not under both procedures.”  5 U.S.C. 7121(d).



5.	OSC Complaints and MBU's Challenging Personnel Actions NOT Appealable to the MSPB.



a.	Where NO Discrimination is alleged, the restriction in 7121(g)(2) applies and the MBU has to choose between filing an OSC complaint, MSPB appeal, or NGP.  We also believe that 7121(d) would require a selection between NGP and the OSC "statutory" process.



b.	Where Discrimination is Alleged, the restrictions in 7121(g)(2) do not apply because of the exception in 7121(g)(1) which provides the dual processing restrictions in subsection (g)(2) do not apply when discrimination is alleged.  5 U.S.C. 7121(g)(1), referencing, 7121(d), referencing, 2302(b)(1) (the PPP prohibiting discrimination).  Thus, when discrimination is alleged, in addition to simply filing an OSC complaint, the MBU can dual process an OSC complaint with a mixed EEO complaint or mixed MSPB appeal.  However, we believe that the restriction in 7121(d) prohibiting the dual processing of NGP and "a statutory procedure" applies to OSC complaints and thus the MBU cannot dual process an NGP grievance and an OSC complaint regardless of whether discrimination is alleged.





F.	Procedures Where MBU Challenges a Personnel Action Which IS Appealable to the MSPB�tc \l2 "F.	Procedures Where MBU Challenges a Personnel Action Which IS Appealable to the MSPB�.



1.	Range of Options�tc \l3 "1.	Range of Options�.  Normally, where a MBU is covered by a CBA, the NGP is the exclusive procedures for resolving any action that could otherwise be appealed to the MSPB.  5 U.S.C. 7121(a)(1); 5 C.F.R. 1201.3(c)(1).  The exceptions to this rule involve:



a.	personnel actions otherwise appealable to the MSPB where the employee alleges discrimination under 5 U.S.C. 2302(b)(1) (discrimination is a prohibited personnel practice).  5 U.S.C. 7121(a)(1), (d); 5 C.F.R. 1201.3(c)(1)(I); or,



b.	demotion or removal under 5 U.S.C. 4303 (performance).  5 U.S.C. 7121(a)(1), (e)(1); 5 C.F.R. 1201.3(c)(1)(I); or,



c.	adverse action under 5 U.S.C. 7512 (removal, demotion, suspension of 14 days or more, and furloughs less than 30 days).  5 U.S.C. 7121(a)(1), (e)(1); 5 C.F.R. 1201.3(c)(1)(I).



d.	Remember, no ULP may be filed because the contested personnel action is appealable to the MSPB.  5 U.S.C. 7116(d).



These personnel actions (a, b, or c) may be contested under:  the MSPB's appellate procedures; NGP; or by filing an EEO complaint; but only one procedure may be used.  5 U.S.C. 7121(d) (EEO v. NGP; EEO v. MSPB); 5 U.S.C. 7121(e) (MSPB v. NGP); 5 C.F.R. 1201.3(c)(1)(I) (MSPB v NGP).  The "aggrieved employee is limited to one and only one path.  Once a timely filing is made to pursue a path, the other is forever waived."  Rodriguez�TA \s "Rodriguez v. MSPB (Fed Cir)" \c 1� v. MSPB, 804 F.2d 673, 675 (Fed. Cir. 1986) (MSPB v. NGP per 7121(e)(1)), citing, Whitaker �TA \s "Whitaker v. MSPB" \c 1�v. MSPB, 784 F.2d 1109 (Fed. Cir. 1986), c.f. Duncan�TA \s "Duncan v. MSPB" \c 1� v. MSPB, 795 F.2d 1000 (Fed. Cir. 1986) (arbitrator had no jurisdiction to adjudicate grievance because of the prior appeal to Board).



2.	Option Where Action Not Appealable to MSPB under 4303 or 7512�tc \l3 "2.	Option Where Action Not Appealable to MSPB under 4303 or 7512�.  Ordinarily then, when a MBU is demoted or removed by a RIF, the employee cannot appeal the RIF action to the MSPB because MSPB has jurisdiction over RIFs by OPM regulation, not under 4303 or 7512, i.e., a RIF demotion or removal is not an "adverse action" under 7512 or 4303; thus, absent an allegation of discrimination, the MBU can only contest the RIF by filing a grievance under the NGP.  �TA \s "Sirkin v. DoL M.S.P.R. '83" \c 1 \l "Sirkin v. Dept. of Labor, 16 M.S.P.R. 432 (1983)"�Sirkin v. Dept. of Labor, 16 M.S.P.R. 432 (1983) (discusses legislative history); �TA \s "Patterson v. AF MSPB '89" \c 1 \l "Patterson v. Dept. of Air Force, 39 M.S.P.R. 413 (1989)"�Patterson v. Dept. of Air Force, 39 M.S.P.R. 413 (1989) (because RIFs were not excluded from NGP, the CBA operated to divest MSPB of jurisdiction to hear RIF actions).  Similarly, where a MBU does not get a with-in-grade increase (WGI), absent an allegation of discrimination, the only "appeal" route is NGP.  �TA \s "Lovshin" \c 1 \l "Lovshin v. Dept. of Army, 16 M.S.P.R. 12 (1983)"�Lovshin v. Dept. of Army, 16 M.S.P.R. 12 (1983); �TA \s "Espensschied v. MSPB" \c 1 \l "Espensschied v. MSPB, 804 F.2d 1233 (Fed. Cir. 1986)"�Espensschied v. MSPB, 804 F.2d 1233 (Fed. Cir. 1986).  This is because a WGI denial, although related to a performance action, is not appealable to the MSPB under 4303, thus the MBU does not have a 7121(e)(1) exception (allowing MSPB appeal) to avoid the exclusivity of the NGP established by 5 U.S.C. 7121(a)(1).



3.	Effect of Adding Allegation of Discrimination�tc \l3 "3.	Effect of Adding Allegation of Discrimination�.  However, if the MBU adds an allegation of discrimination to his/her claim, then s/he can file a NGP grievance or file an appeal with the MSPB, even where MSPB only has jurisdiction by OPM regulation.  5 U.S.C. 7121(d); McCann�TA \s "McCann v. Dept. of Navy" \c 1� v. Dept. of Navy, 57 M.S.P.R. 288 (1993) (MBU's non-frivolous allegation of discrimination in RIF provides MSPB with jurisdiction); Federal Union of Scientists and Engineers, NAGE Local R1-144 &�TA \s "R-144 & NUSC, FLRA '87" \c 1� Dept. of Navy, Naval Underwater Systems Center, 25 F.L.R.A. 964 (1987), citing, see, Johnson �TA \s "Johnson v. DoL M.S.P.R. '85" \c 1�v. Dept. of Labor, 26 M.S.P.R. 447 (1985).  In order to get MSPB jurisdiction, appellant must make a nonfrivolous allegation of discrimination.  See discussion at page 76.



4.	MBU, Personnel Action Appealable to MSPB Under Section 4303 or 7512�tc \l3 "4.	MBU, Personnel Action Appealable to MSPB Under Section 4303 or 7512�.  "An employee in a bargaining unit having a negotiated grievance procedure that covers agency disciplinary action taken pursuant to §4303 or §7512 thus may elect to challenge such action by filing a grievance rather than appealing to the Board."  Cornelius v. Nutt, �TA \s "Cornelius v. Nutt" \c 1�472 U.S. 648, 652 (1985), citing 5 U.S.C. 7121(e)(1).  The contested action must be appealable to the MSPB under section 4303 or 7512, not merely linked to a personnel action appealable to the MSPB.  Spencer�TA \s "Spencer v. Shalala,  0010 OFO 94" \c 1� v. Shalala, Secretary of Health & Human Services, 02940010, 94 W.L. 737373 (EEOC/OFO 1994).  For example, an EEO complaint over being placed on a performance improvement plan (PIP) is part of an action under 5 U.S.C. 4303, but being PIPed itself is not appealable to the MSPB.  Accordingly, where a MBU alleges he was PIPed for discriminatory reasons, the available appeal routes are described at pages 127.



a.	Options Where MBU Alleges NO DISCRIMINATION.  5 U.S.C. 7121(e)(1).  (See additional discussion at page 258, 262).  Where no discrimination is alleged the MBU has the option of:

(1)	Filing NGP-ARB.  If the MBU files NGP, the union can go to arbitration, with appeal of the arbitrator's decision to the Federal Circuit.  Discussed below at page 258, 262.



(2)	MBU Appeals Directly to MSPB.  If MBU appeals the 4303 or 7512 action to MSPB, normal MSPB procedures apply.  The MBU's ability to go to MSPB based on the provisions of the CSRA at 4303 or 7512 which authorize MSPB review.  Thus, even though the NGP is normally the "exclusive procedure," one of the exceptions is 4303 and 7512 cases.  5 U.S.C. 7121(a)(1), (e)(1).



b.	Options Where MBU Alleges DISCRIMINATION.  Where discrimination is alleged the MBU has the options of filing:



(1)	EEO Complaint. Mixed EEO complaint processing applies.  See page 105; or,



(2)	NGP.  See page 262; or,



(3)	MSPB Appeal.  If MBU appeals 4303 or 7512 action to MSPB, mixed MSPB appeal processing applies.  See page 110.



5 U.S.C. 7121(d), (e)(1); 29 C.F.R. 1614.302(b) (EEO or MSPB but not both); Lee v. Brown, Secretary of Veterans Affairs, 01950399�TA \s "Lee v. Brown, 0399 ofo" \c 1�, 95 W.L. 109122 (EEOC/OFO 1995), aff'd, 05950487 (EEOC 1995) {MBU, ~MSPB (notice of demotion), discrimination:  informal EEO complaint and MSPB appeal filed the same day, NGP filed next, formal EEO complaint filed last.  Agency properly dismissed EEO complaint}.



5.	OSC Complaints and MBU's Challenging Personnel Actions Appealable to the MSPB.



a.	Where NO Discrimination is alleged, the restriction in 7121(g)(2) applies and the MBU has to choose between filing an OSC complaint, MSPB appeal, or NGP.



�b.	Where Discrimination is Alleged, the restrictions in 7121(g)(2) do not apply because of the exception in 7121(g)(1) which provides the dual processing restrictions in subsection (g)(2) do not apply when discrimination is alleged.  5 U.S.C. 7121(g)(1), referencing, 7121(d), referencing, 2302(b)(1) (the PPP prohibiting discrimination).  Thus, when discrimination is alleged, in addition to simply filing an OSC complaint, the MBU can dual process an OSC complaint with a mixed EEO complaint or mixed MSPB appeal.  However, we believe that the restriction in 7121(d) prohibiting the dual processing of NGP and "a statutory procedure" applies to OSC complaints and thus the MBU cannot dual process an NGP grievance and an OSC complaint regardless of whether discrimination is alleged.





XIV.  UNFAIR LABOR PRACTICE (ULP) CHARGES�tc \l1 "XIV.  UNFAIR LABOR PRACTICE (ULP) CHARGES�.  



A.	Introduction�tc \l2 "A.	Introduction�.



1.	The ULPs dealt with in this outline are ULPs filed by individuals or unions against an agency claiming that the contested personnel action was taken, or not taken, for reasons which constitute a ULP in violation of 5 U.S.C. 7116(a).



2.	ULP practice deals with ULPs, not PPPs or allegations of discrimination.  There are no "mixed case" provisions concerning the processing of ULPs when discrimination is alleged.  When referring to a contested personnel action where ULPs and PPPs or allegations of discrimination are alleged, the assumption being made is that the PPPs or allegations of discrimination are being made in another forum where the employee is trying to dual process the dispute along with a ULP.  The premise of the outline is that alleging a PPP, even in another forum, can affect whether a ULP can be litigated.



3.	Remember that like OSC complaints (excepting IRAs), individuals filing ULP charges are not the masters of their own fate; the FLRA decides whether to file a complaint against the agency.  Individuals filing a charge with the FLRA are required to inform the FLRA as to whether any other procedures has been invoked regarding the contested management action.  62 Fed. Reg. 40911, 40916 (July 31, 1997) (to be codified at 5 C.F.R. 2423.4(a)(4).)  Thus, even though there might not be a statutory or regulatory restriction on dual processing a ULP with an action in another forum, the FLRA may elect not to file a ULP charge against the agency.



4.	It should also be noted that there is little advantage for EEO complainants to also file a ULP charge.  If the ULP is successfully prosecuted against the agency, the agency then has a defense to the EEO claim, e.g., we didn’t discriminate against the employee because of their race, sex, or national origin, etc., but because of the employee is a union steward.





B.	Unfair Labor Practices (ULPs)�tc \l2 "B.	Unfair Labor Practices (ULPs)�.  The eight agency ULPs proscribed by statute are at 5 U.S.C. 7116(a) (1) - (8).  It is a ULP for an agency:





(1)	to interfere with any employee in the exercise of any rights under the CSRA “Labor Management and Employee Relations” sections codified at 5 U.S.C. 7101-35�

(2)	to encourage or discourage membership in any labor organization by discrimination in connection with hiring, tenure, promotion, or other conditions of employment��

(3)	to sponsor, control, or otherwise assist any labor organization other than customary and routine services and facilities also furnished to other labor organizations�

(4)	to retaliate by discipline or discriminate against an employee for filing a complaint, affidavit, or petition or giving information or testimony in NGP, arbitration, and FLRA proceedings��

(5)	to refuse to consult or negotiate in good faith with a labor organization�

(6)	to fail or refuse to cooperate in impasse procedures and decisions��

(7)	to enforce any rule or regulation which is in conflict with any applicable CBA where the CBA was in effect first, except for rules or regulations implementing 5 U.S.C. 2302(a) (PPPs, see page 161)�

(8)	to otherwise fail or refuse to comply with any provisions of the “Labor Management and Employee Relations” section of the Civil Service Reform Act codified at 5 U.S.C. 7101-35��



1.	Although some of the ULPs are broadly stated, no ULP exists outside of the statutory definition, and to that very limited extent, ULPs are limited to the statutory list.  Overseas Education Assoc. v. FLRA, �TA \s "Overseas v. FLRA, 824 F.2d" \c 1�824 F.2d 61, 65 (D.C. Cir. 1987) (rejecting union argument that ULPs "exist outside the statute").  Thus, EEO discrimination cannot be adjudicated in the ULP process.

2.	Note that the FLRA is not totally precluded from considering allegations of discrimination.  The FLRA adjudicates issues of discrimination where exceptions are taken to an arbitrator's award.  5 U.S.C. 7122.  See pages 212, and 225.





C.	ULP Procedure�tc \l2 "C.	ULP Procedure�.  5 U.S.C. 7118(a); 5 C.F.R. Part 2423; discussed in greater detail in �TA \s "Overview of Federal Labor-Management Relations (CLL" \c 2 \l "Overview of Federal Labor-Management Relations (CLLO Outline undated)"�Overview of Federal Labor-Management Relations (CLLO Outline undated).�



1.	ULP charges are filed with the regional FLRA offices. 



a.	The time limit for filing a ULP is six months subject to tolling.  5 U.S.C. 7118(a)(4).



b.	The Aggrieved.  Although typically filed by unions and management against one another, there is no restriction against MBUs or anyone else contesting a management action on the basis that it is a ULP.  5 U.S.C. 7118(a)(1) ("If any agency or labor organization is charged by any person ... ."); 5 C.F.R. 2423.3.  This outline generally assumes an employee, MBU or non-MBU, is filing the ULP, although the interaction of unions and MBUs filing an NGP or ULP is also discussed.



c.	The person filing the charge must state in the complaint whether the "subject matter of the charge and the results, if any" has been raised in NGP, or referred to the Federal Service Impasses Panel, the Federal Mediation and Conciliation Service, the EEOC, the MSPB or the OSC.  5 C.F.R. 2423.4.



d.	FLRA's Policy on Prosecuting ULPs.  In a case which began in 1989, it was asserted that the FLRA had a practice of refusing to issue ULPs where the dispute involved the interpretation of the CBA which could have been resolved by NGP.  "We mean to express no opinion on the wisdom of the FLRA's self�imposed policy to defer jurisdiction in cases of this type; we note only that the policy is not statutorily compelled."  Dept. of Health & Human Services, Social Security Admin. v. FLRA�TA \s "HHS, SSA v. FLRA, 976 F.2d 229" \c 1�, 976 F.2d 229, 233, 234 n.4 (4th Cir. 1992).



e.	The FLRA Regional Director investigates the charge.  If the Regional Director determines there is no cause to believe a ULP has been committed, the charge is dismissed.  The charging party may appeal that determination to the FLRA General Counsel (GC) in Washington.  Most charges are dismissed.  The decision of the FLRA GC is final and unreviewable.  5 C.F.R. 2423.10(e); �TA \s "Turgeon, 677 F.2d 937" \c 1 \l "Turgeon v. FLRA, 677 F.2d 937 (D.C. Cir. 1982) (per curiam)"�Turgeon v. FLRA, 677 F.2d 937 (D.C. Cir. 1982) (per curiam). 



2.	If the Regional Director or FLRA GC find the charge has merit a complaint is filed against the agency.  The FLRA will attempt to settle the case with the agency.  If the case is not settled, an FLRA attorney prosecutes the ULP against the agency before an ALJ.  If no exceptions are filed with the FLRA, the ALJ’s decision becomes final.  



3.	Final orders of the FLRA, not ALJ decisions allowed to become final, may be appealed to any of the regional federal court of appeals.  5 U.S.C. 7123.





D.	Restrictions on Dual Processing ULP Charges�tc \l2 "D.	Restrictions on Dual Processing ULP Charges�.  The interaction of ULPs with other avenues of redress is primarily described in 5 U.S.C. 7116(d).  Regrettably the statute is less than clear in its own terms; the language concerning NGP grievances and MSPB appeals is confusing while it is silent as to OSC complaints.  After a struggle at the FLRA, the D.C. and Fourth Circuits have ultimately reached a satisfactory interpretation and generally prohibited dual processing ULPs with MSPB appeals and NGP grievances.  Nonetheless, the plain, albeit confusing, language of the statute allows other interpretations which might be adopted in other circuits, or readopted at a later time by the FLRA.  While it is not at all certain that Congress ever contemplated the interaction of ULP charges with OSC complaints or IRAs, nevertheless, when a PPP (not including discrimination) is alleged in another forum, the plain language of 5 U.S.C. 7121(g) limits an employee to filing NGP, MSPB, or OSC/IRA, i.e., when a PPP (not including discrimination) is alleged, 7121(g) might preclude the filing of a ULP.



1.	The Statute - Section 7116(d). 



�a.	The first sentence deals with ULP charges v. MSPB appeals:  If an issue can "properly" be raised through "an appeals procedure," i.e., an MSPB appeal and possibly an IRA, the issue may not be raised through the ULP process.



b.	The second sentence deals with ULP v. NGP, subject to the first sentence:  Where the case is not appealable to the MSPB or possibly in an IRA, "issues" which can be raised under NGP or ULP, may in the discretion of the aggrieved party, be raised under NGP or as a ULP, but not under both procedures.





E.	ULPs & Actions Appealable to the MSPB�tc \l2 "E.	ULPs & Actions Appealable to the MSPB�.  Under 7116(d) ULPs cannot be filed on personnel actions appealable to the MSPB.�TA \s "Carter v. Kurzejeski, 706 F.2d 835" \c 1 \l "Carter v. Kurzejeski, 706 F.2d 835 (4th Cir. 1983)"�  Carter v. Kurzejeski, 706 F.2d 835, 839 (4th Cir. 1983) {MBU, MSPB chapt 75, ULP: NPG}.  The application of this seemingly straightforward rule is far from simple.  Not only do we have the standard dual processing matters (is the "issue" the same in the ULP and MSPB proceeding, is the same aggrieved party present in both proceedings, are proposed adverse actions the same as final adverse actions) we also have the interrelated issues of MSPB jurisdiction for MBUs where the action is appealable to the MSPB but not under chapters 43 or 75.



1.	Statutory Language. The first sentence of 7116(d) states the rule:  "Issues which can properly be raised under an appeals procedure [e.g., MSPB] may not be raised as unfair labor practices prohibited under this section."  The restriction on filing ULPs over personnel actions under MSPB statutory jurisdiction, i.e., chapters 43 and 75, is repeated in the second sentence of 7116(d).



a.	The dichotomy here is between MSPB and ULP.



b.	Note that unlike other restrictions requiring a choice between two avenues of redress, in 7116(d) if the adverse action is appealable to the MSPB, a ULP may not be filed.



c.	As described below, this outline assumes that the restriction applies whether the MSPB appeal is authorized by chapters 43 or 75, or by OPM regulation.



2.	"Actions Appealable to the MSPB."  There are two issues related issues here:  what is appealable to the MSPB is different for MBUs and non-MBUs; and, does this restriction apply to all actions appealable to the MSPB or just those actions appealable under chapters 43 and 75?



a.	NonMBUs.  Recall that for non-MBUs there is no distinction between actions that are appealable to the MSPB under chapters 43 and 75 versus those appealable by grant of OPM regulation.  Accordingly, the first sentence in 7116(d) controls - non-MBUs may not file ULPs on personnel actions appealable to the MSPB under statute or regulation and regardless of whether discrimination is alleged.  (Note also that the second sentence of 7116(d) can't apply to non-MBUs anyway since non-MBUs can't file NGP grievances.)



b.	MBUs and Personnel Actions Taken under Chapters 43, and 75.  Both the first and second sentences of 7116(d) prohibit MBUs from filing ULPs on personnel actions taken under chapter 43 (performance) or chapter 75 (adverse action).  Carter�TA \s "Carter v. Kurzejeski, 706 F.2d 835" \c 1� v. Kurzejeski, 706 F.2d 835, 839 (4th Cir. 1983) {MBU, MSPB chapt 75, ULP: NPG}.  This restriction applies whether or not discrimination is alleged.



c.	MBUs and Personnel Actions Appealable to the MSPB but not under chapters 43 or 75, Where NO Discrimination is Alleged {MBU, MSPB ~43, 75, No Discrim}, i.e., MSPB has jurisdiction by OPM regulation, e.g., RIFs.  On the one hand the restriction in 7116(d) does not apply even though the personnel action is appealable to the MSPB.  On the other hand, if the employee alleges a PPP (other than discrimination or the ULPs which constitute a PPP), the restriction in 7121(g) may preclude the filing of a ULP.  



(1)	If no discrimination is alleged (MBU; MSPB ~43, 75; ~Discrim), then the restriction in 7116(d) DOES NOT preclude a ULP from being filed.  This is because the MBU cannot file an MSPB appeal.  



(a)	Remember, where the contested personnel action is appealable to the MSPB but not under chapter 43 or 75, the statutory right to NGP takes precedence over MSPB's regulatory jurisdiction and no MSPB appeal may be filed.  (This assumes that the CBA does not exclude the contested personnel action from the NGP.)  See discussion at page 221.



(b)	Thus the MBU must choose between filing NGP and ULP as provided in the second sentence of 7116(d).



(2)	If no discrimination is alleged - and a PPP is alleged (excluding reprisal for filing NGP/arbitration) a ULP MAY NOT BE FILED.  This odd rule comes from a plain reading of 7121(g) and would most likely apply if the MBU had filed a ULP and was also attempting to process an OSC complaint.  Section 7121(g) provides that "an aggrieved employee affected by a [PPP] ... may elect not more than one of the remedies described" - the described remedies are MSPB, NGP, an OSC complaint, or OSC/IRA.  Since the 7121(g) statute affirmatively states that the avenues of redress are limited to those listed, and ULPs are not included, the conclusion to be drawn is that a ULP can't be filed.  Thus the MBU is limited to choosing between NGP, OSC, or OSC/IRA.



(a)	There is no case law supporting this interpretation - the rule comes from a plain reading of the statutes.  This outline assumes the rule is accurate.



d.	MBUs and Personnel Actions Appealable to the MSPB but not under chapters 43 or 75, Where Discrimination is Alleged {MBU, MSPB ~43, 75, Discrim}, i.e., MSPB has jurisdiction by OPM regulation, e.g., RIFs.  If discrimination is alleged (MBU; MSPB ~43, 75; Discrim), the MBU can file an MSPB appeal.  See page 229.  This outline takes the position that because the MBU can appeal the action to the MSPB, the first sentence in 7116(d) precludes a ULP from being filed.  Nevertheless, an alternative interpretation is possible.



(1)	Problem - The restriction in 7116(d) prohibiting ULPs from being filed when an MSPB appeal can be filed can be interpreted as to only applying to personnel actions taken under chapters 43 or 75.  From the first sentence of 7116(d) it would seem clear that if the employee can file an MSPB appeal then no ULPs may be filed over the contested personnel action.  However, the second sentence of 7116(d) promptly muddies the issue.  It generally provides that if the contested management or personnel action could be challenged under NGP or ULP, the MBU must choose one or the other.  The problem is in the second sentence's qualifying language - the employee may not choose between NGP and ULP where "an employee has the option of using the negotiated grievance procedure or an appeals procedure" for a personnel action taken under chapter 43 or 75, i.e., an employee may not choose between NGP and ULP where the contested was taken under chapters 43 or 75.  (The actual reference in 7116(d) is to 7121(e) and (f) but those provisions only apply to actions under 43 and 75.)  By negative inference, the employee could still choose between NGP and ULP if the contested personnel action was appealable to the MSPB but not under 43 or 75, e.g., a RIF appeal.  So what controls, the first sentence of 7116(d) barring a ULP from being filed, or the negative inference in the second sentence which would allow a ULP to be filed?  No definitive answer is available.  



(2)	Resolution:  The outline assumes the first sentence controls and a ULP cannot be filed - but there is no case law.  This position is taken because allowing a ULP to be filed would directly contradict the prohibition in the first sentence of 7116(d).  While the ordinary rule of statutory construction is that a specific exception controls over a general statement, what we are dealing with hear is not a specific exception but a negative inference.  Also, the CSRA generally prohibits dual processing.  Finally, this "negative inference" would only exist in one small area, for MBUs challenging a personnel action taken which is appealable to the MSPB but not under chapters 43 or 75, alleging discrimination.  There is no affirmative evidence that Congress ever intended such an exception to exist in such a restricted arc and no policy consideration supports it.



�3.	ULPs as Affirmative Defenses:  ULPs may be used affirmative defenses in MSPB appeals.  The Hanlon court explained that while the D.C. Circuit's decision in Barnes v. Small might seem to stand for the proposition that the MSPB cannot review any ULP claims, "facts underlying an ULP charge may also be challenged under the MSPB procedure as 'prohibited personnel practices.'"  Department of Commerce, Bureau of Census v. FLRA,�TA \s "Hanlon 4th Cir" \c 1� 976 F.2d 882, 890 (4th Cir. 1992) (Hanlon ULP), reversing, Bureau of the Census v. Hanlon,�TA \s "Hanlon, 41 F.L.R.A." \c 1� 41 F.L.R.A. 436, 91 W.L. 148,253 (1991), explaining,�TA \s "Barnes v. Small, 840 F.2d 972" \c 1 \l "Barnes v. Small, 840 F.2d 972 (D.C.Cir.1988)"� Barnes v. Small, 840 F.2d 972, 981 (D.C.Cir.1988).





F.	ULPs & NGP�tc \l2 "F.	ULPs & NGP�.  The second sentence of 7116(d) provides that when both ULP and NGP are available, the aggrieved party (i.e., the union or the MBU) must choose between filing a ULP or NGP.  



1.	Description of Statutory Scheme of NGP v. ULP.  The D.C. Circuit described the statutory scheme as providing two tracks for resolving disputes between an agency and its union or employees; one is filing a ULP, the other is filing NGP.  Overseas Education Assoc. v. FLRA,�TA \s "Overseas v. FLRA, 824 F.2d" \c 1� 824 F.2d 61, 62-63 (D.C. Cir. 1987).



a.	The Federal Service Labor�Management Relations Statute, 5 U.S.C. §7101 et seq., (CSRA) essentially establishes "a two�track system for resolving labor disputes."  Under the first route the union or the MBU may file a ULP with the FLRA Regional Director.  If a ULP complaint is issued, then the matter is adjudicated by the FLRA.  The FLRA's decision is, in turn, subject to judicial review.  5 U.S.C. 7123. 



b.	The second route involves the CBA.  The CSRA mandates that any dispute not satisfactorily resolved through the NGP is subject to binding arbitration.  5 U.S.C. 7121(b)(3)(C).  The arbitrator's decision can then be reviewed by the FLRA pursuant to section 7122.  Where the FLRA reviews exceptions to an arbitrator's award, the CSRA as a general matter removes the FLRA's decision from judicial review, but carves out an exception when the FLRA's order "involves an unfair labor practice under section 7118 [sic, 7116] of this title" i.e., where the arbitrator's award concerns a NGP alleging a ULP.  5 U.S.C. 7123(a)(1)

�(1)	A "circuit court can review a final decision of the FLRA involving an arbitrator's award only if an unfair labor practice is involved."  �TA \s "NTEU v. FLRA, 112 F.3d 402" \c 1 \l "NTEU v. FLRA, 112 F.3d 402, 97 W.L. 200013 (9th Cir. 1997)"�NTEU v. FLRA, 112 F.3d 402, 97 W.L. 200013 (9th Cir. 1997); �TA \s "DoJ v. FLRA, 792 F.2d 25" \c 1 \l "Dept. of Justice v. FLRA, 792 F.2d 25 (2d Cir.1986)"�Dept. of Justice v. FLRA, 792 F.2d 25, 29 (2d Cir.1986); but see, �TA \s "DoT v. FLRA, 43 F.3d 682" \c 1 \l "Dept. of Treasury v. FLRA, 43 F.3d 682 (D.C. Cir. 1994)"�Dept. of Treasury v. FLRA, 43 F.3d 682 (D.C. Cir. 1994) (holding that circuit courts have the authority to review FLRA decisions even if no ULP is alleged).



c.	Overseas Description of Option.  "Under this dual system, some labor disputes are capable of following either track; a particular action may be capable of characterization as either a statutory unfair labor practice or a violation of the collective bargaining agreement.  That is, while an aggrieved party could often invoke the statutory process of the grievance process by alleging a statutory unfair labor practice, the party could choose to characterize the same conduct as a violation of the collective bargaining agreement and invoke the grievance procedures on that ground.  ...  Congress recognized this dual possibility and left the route selection to the discretion of the aggrieved party, while at the same time mandating that selection of one route precluded use of the other.  To this end, section 7116(d) directs that 'issues which can be raised under a grievance procedure may, in the discretion of the aggrieved party, be raised under the grievance procedure or as an unfair labor practice under [section 7116], but not under both procedures.'"



Overseas Education Assoc. v. FLRA, �TA \s "Overseas v. FLRA, 824 F.2d" \c 1�824 F.2d 61, 63-64 (D.C. Cir. 1987), quoting 5 U.S.C. 7116(d).





G.	Restrictions on Dual Processing ULP Charges OSC Complaints & IRAs�tc \l2 "G.	Restrictions on Dual Processing ULP Charges OSC Complaints & IRAs�.  Section 7116(d) describes the interaction of ULP complaints with MSPB appeals (where the contested personnel action is appealable to the MSPB, no ULP may be filed) and, ULP complaints and NGP grievances (the MBU must choose one or the other).  This section discusses the interaction and dual processing of ULPs with and OSC actions.  Two theories seem probable:



-  OSC actions and ULP complaints are simply independent of one another and the possible restrictions on ULPs in 7116(d) and 7121(g) do not affect the OSC complaint process, request for stays, or IRAs.  At least as far as request for stays, the MSPB has held that filing a ULP does not preclude the OSC from receiving a stay of a personnel action from the MSPB.�TA \s "Strickland, 1 M.S.P.R. 105" \c 1 \l "In re Strickland, 1 M.S.P.R. 105 (1979)"�  In re Strickland, 1 M.S.P.R. 105, 106 (1979), citing, see generally 5 U.S.C. 7116(d), 7121.  Whether Strickland would apply to OSC complaints and IRAs is unknown.  



-  An alternative theory, and the one adopted in this outline, is that:



(1)	the 7116(d) restriction on filing a ULP when an "appeals procedure" is available applies to "personnel actions appealable to the MSPB" - it shouldn't matter whether the personnel action, say a removal, is contested with an MSPB appeal or an IRA - accordingly no ULP can be filed when the personnel action is appealable to the MSPB irrespective of whether an MSPB appeal or an IRA is filed;



(2)	indeed, the 7116(d) restriction against filing a ULP when an "appeals procedure" is available applies not just to personnel actions appealable to the MSPB, it applies to all IRAs, i.e., filing an OSC complaint alleging whistleblowing retaliation makes any contested personnel action appealable to the MSPB - as an "appeals procedure" then the IRA precludes a ULP from being filed;



(3)	also, the restrictions in 7121(g) which covers cases where PPPs are alleged (excluding discrimination), may be interpreted to preclude the filing of an OSC complaint or IRA.  



It is these concepts which are discussed in the rest of this section.  It should be noted at the outset that the restrictions discussed here do not apply to all OSC complaints - only OSC complaints over personnel actions otherwise appealable to the MSPB (OAA), or OSC complaints alleging whistleblowing reprisal.  Further, while it may be possible for an IRA to preclude the filing of a subsequent ULP charge, given the way the statutes are written, the opposite does not appear to be true - filing a ULP would not preclude a subsequent OSC complaint from being filed.



1.	Basis for Theories Involving 7116(d).  The two theories involving 7116(d) are each based on simple assumptions which rest on basic definitions.  The first is that if no ULP can be filed over a personnel action which is otherwise appealable to the MSPB, then the prohibition not only says if you file a MSPB appeal you can't file a ULP, you can't file a ULP period - even if the contested personnel action was raised in an OSC complaint.  The second theory is based on the simple definitional premise that an IRA falls within the parameters of 7116(d)'s "appeals procedure" - by alleging whistleblowing reprisal on any personnel action, an IRA is available, which is an "appeals procedure," which precludes a ULP from being filed.  No case law exists one way or the other.



a.	Filing an IRA with OSC Constitutes an "Appeals Procedure" under 7116(d) and Thus Should Preclude the Filing of a ULP Over the Same Contested Agency Action.  Arguably, an Individual Right of Action (IRA) (i.e, alleging a PPP was committed in reprisal for whistleblowing) filed under 5 U.S.C. 1221(a) constitutes an "appeals procedure" under section 7116(d).  This outline assumes that it does.



(1)	Arguments in Favor.  The MSPB considers IRAs to be an "appeal."  5 C.F.R. part 1209 (see section titles throughout), 1209.1 (Scope:  "This part governs any appeal ... [alleging whistleblowing reprisal].  Included are individual right of action appeals authorized by 5 U.S.C. 1221(a) [the IRA statute] ... ."  (Emphasis added)).



(2)	Arguments Against.  While Congress gave MSPB jurisdiction over IRAs, Congress labeled IRAs "rights of action" not "rights of appeal," and the statute refers to IRAs as "corrective action," not as an appeal.  5 U.S.C. 1221(a)-(e).  Under this rationale an IRA would not be an "appeals procedure."



(a)	Also, if the "issue" in 7116(d) is the ULP allegation, in NOAA cases challenged through an IRA the MSPB does not adjudicate any issues except the whistleblowing allegation, and thus would never address the "issue" of any ULPs raised along with the whistleblowing allegation.  See �TA \s "Marren, 51 M.S.P.R. 632" \c 1 \l "Marren v. Dept. of Justice, 51 M.S.P.R. 632 (1991), aff'd 980 F.2d 745 (Fed. Cir. 1992) (Table)"�Marren v. Dept. of Justice, 51 M.S.P.R. 632 (1991), aff'd 980 F.2d 745 (Fed. Cir. 1992) (Table) {WB, Non-MSPB (appraisal), Discrim:  OSC-IRA-MSPB}; discussion is at page 166.  Thus, the ULP issue would never be adjudicated in a NOAA IRA; accordingly filing a IRA over a NOAA personnel action would not trigger the restriction in 7116(d) prohibiting the filing of a ULP where the personnel action is appealable to the MSPB.



(b)	The IRA statute provides that filing an IRA should not be construed to limit any other right or remedy the employee has and thus filing an IRA should not affect the employee's ability to file a ULP.  5 U.S.C. 1222.  Of course that provision can't literally be true since 5 U.S.C. 7121(g) specifically limits the ability of MBUs to dual process OSC complaints and NGP grievances.  Similarly, 7116(d)'s restriction on filing ULPs when an appeals process is available should still be viable.



b.	If the OSC Complaint is NOAA and Does Not Allege Whistleblowing Reprisal - Then the OSC Complaint Would NOT Preclude the Filing of an ULP.  Again, this is a result of the same definitions discussed above.  If the contested personnel action is NOAA, then the first sentence of 7116(d) (which precludes the filing of a ULP when the action is appealable to the MSPB) does not apply.  The only time an action over an NOAA could preclude a ULP from being filed is if whistleblowing is alleged (making an IRA possible - a 7116(d) "appeals procedure").  Accordingly, if the contested personnel action is NOAA and no whistleblowing is alleged, a ULP would not be affected.  Also, in non-whistle-blowing cases, MSPB regulations provide that the MSPB has "original jurisdiction" (as opposed to "appellate jurisdiction") over OSC complaints prosecuted by the OSC.  5 C.F.R. 1201.121(a).  Since the MSPB does not consider the OSC's prosecution of a PPP against an agency to be an "appellate" action, it is unlikely that an OSC complaint constitutes an "appeals procedure" under 5 U.S.C. 7116(d).



2.	Section 7121(g) Restrictions As Applied to ULP Practice.  No ULP may be filed if a PPP is alleged in connection with the contested personnel action (not including discrimination).  The plain language of 7121(g), which describes the interaction of OSC complaints, NGP and MSPB appeals, and which does not mention ULPs, may nevertheless restrict the filing of a ULP.  Section 7121(g) provides that if a PPP (not alleging discrimination) is alleged (say in another avenue of redress), then the aggrieved employee is limited to filing an MSPB appeal, NGP, OSC complaint, or an OSC/IRA.  Arguably then, should a PPP other than discrimination be alleged in an NGP, OSC complaint, or IRA appeal, then a ULP cannot be filed because 7121(g) limits the employee to NGP, MSPB, OSC, or OSC/IRA.  This argument flows from the plain language of the statute, there is no case law on this point - only the law of unintended consequences seems applicable.  This outline assumes 7121(g) restricts the filing of ULPs - except with respect to the issue of reprisal.



a.	ULPs and PPPs overlap with respect to reprisal.  It is a ULP for an agency to retaliate against an employee for filing a complaint, affidavit, or petition or giving information or testimony in NGP, arbitration, and FLRA proceedings.  5 U.S.C. 7116(a)(4).  It is also a PPP for an agency to take reprisal for filing or participating in any appeal, complaint or grievance by way of any of the enumerated personnel actions.  5 U.S.C. 2302(a)(2)(A), (b)(9).



b.	Since the CSRA specifically provides for the filing of ULP for reprisal and for filing an OSC complaint for reprisal, despite the inherent restriction in 7121(g) it would seem possible to file both an OSC complaint and a ULP alleging reprisal for filing an NGP grievance for any of the personnel actions enumerated in 2302(a)(2)(A) (as long as the contested personnel action was not appealable to the MSPB which would make the first sentence in 7116(d) applicable).



3.	Why vice versa doesn't work.  Having gone through the trouble of establishing these theories, what then is the premise for stating that while filing certain OSC complaints could preclude the filing of a subsequent ULP, an employee losing in the ULP process would not precluded from filing a subsequent OSC complaint?



(a)	With respect to 7116(d), for personnel actions appealable to the MSPB, since the FLRA has no jurisdiction over these actions, filing a ULP would simply not change the MSPB's or OSC's jurisdiction over the personnel action.  



(b)	With respect to IRAs, recall it is not the choice of forum that interferes with the ability to file a ULP, but the employee's theory of the case - by alleging whistleblowing the employee makes an IRA available, thus a 7116(d) "appeals procedure" exists, thus no ULP can be filed.  But there is nothing in the statutes which suggests that alleging a ULP interferes with later claiming the contested personnel action was not based on an unfair labor practice at all, but rather was based on whistleblowing reprisal.



(c)	Finally, the restriction in 7121(g) only comes into play if a non-discriminatory PPP is alleged - the restriction in 7121(g) is not triggered by alleging a ULP.  Accordingly, the employee could file a ULP over an action not appealable to the MSPB without implicating 7121(g), loose before the FLRA, and then refile an OSC complaint (NGP having been precluded by the filing of the ULP).



4.	Application of Restrictions on ULPs & OSC Actions.  Restrictions on filing ULPs are described below according to the CSRA structure





Non-MBU, Non-MSPB, No Discrim�

ULP charge could be dual processed with OSC complaint but not an IRA.  (Assumes IRA is a 7116(d) "appeals procedure.")  But if ULP filed first, IRA could be filed after ULP is concluded.��

Non-MBU, Non-MSPB, Discrim�

ULP charge could be dual processed with OSC complaint but not an IRA.  (Assumes IRA is a 7116(d) "appeals procedure.")  But if ULP filed first, IRA could be filed after ULP is concluded.��

Non-MBU, MSPB appealable, No Discrim�

No ULP can be filed because the personnel action is appealable to the MSPB��

Non-MBU, MSPB appealable, Discrim�

No ULP can be filed because the personnel action is appealable to the MSPB��

MBU, Non-MSPB, No Discrim�

ULP charge could be filed.  But if PPP alleged (not including discrimination), MBU restricted to filing OSC complaint, IRA, or NGP by 7121(g), i.e., no ULP could be filed.  But if ULP filed first, OSC or IRA could be filed after ULP is concluded.��

MBU, Non-MSPB, Discrim�

ULP charge could be dual processed with OSC complaint but not an IRA.  (Assumes IRA is a 7116(d) "appeals procedure.")  But if ULP filed first, IRA could be filed after ULP is concluded.��

MBU, MSPB ~43 or 75, No Discrim�

Absent an IRA, the action is not appealable to the MSPB.  ULP charge could be filed.  But if PPP alleged (not including discrimination), MBU restricted to filing OSC complaint, IRA, or NGP by 7121(g), i.e., no ULP could be filed.  But if ULP filed first, OSC or IRA could be filed after ULP is concluded.��

MBU, MSPB ~43 or 75, Discrim�

No ULP can be filed because the personnel action is appealable to the MSPB��

MBU, MSPB, No Discrim�

No ULP can be filed because the personnel action is appealable to the MSPB��

MBU, MSPB, Discrim�

No ULP can be filed because the personnel action is appealable to the MSPB��



5.	ULPs & OSC:  OSC Requests for Stays.  Agency cannot defeat OSC's stay of an adverse action because the MBU or his union has been unsuccessful in NGP or in filing a ULP over the same issue.  "The fact that a federal employee's union grievance or unfair labor practice remedies have been either denied or not exhausted does not necessarily preclude the issuance of a stay under the 'reasonable grounds to believe" standards of 5 U.S.C. §§1208(a) and (b).'"  In re�TA \s "Strickland, 1 M.S.P.R. 105" \c 1� Strickland, 1 M.S.P.R. 105, 106 (1979), citing, see generally 5 U.S.C. 7116(d), 7121.





H.	ULP Complaints, Allegations of EEO Discrimination & EEO Complaints�tc \l2 "H.	ULP Complaints, Allegations of EEO Discrimination & EEO Complaints�.  In and of itself, there is no restriction on dual processing a ULP charge and an EEO complaint over the same contested management action.  For example, where a union steward filed an EEO complaint alleging discrimination in the termination of his temporary appointment, there was no bar to his also filing a ULP over his dismissal.  �TA \s "HHS, SSA & AFGE, 17 F.L.R.A. 435" \c 1 \l "HHS, SSA & AFGE, 17 F.L.R.A. 435, 1985 W.L. 44991 (1985)"�HHS, SSA & AFGE, 17 F.L.R.A. 435, 1985 W.L. 44991 (1985) (ALJ decision) {MBU; ~MSPB; Discrim & ULP:  ULP & EEO}.  



�1.	However, if the contested management action can be appealed to MSPB, then 7116(d) would prohibit the dual processing of a ULP with a mixed EEO complaint.

  

2.	Allegations of discrimination and the interaction of NGP and ULP are a little more complicated.  There are two restrictions to dual processing a ULP and NGP.  If an MBU can file a ULP and NGP, the second sentence of 7116(d) requires the MBU to choose one or the other.  Also, where an MBU is alleging discrimination, 7121(d) requires the MBU to choose between the NGP and "a statutory procedure" which presumably includes ULPs.





I.	ULPs & Agency Administrative Grievance Process.  Agency grievance procedure under 5 C.F.R. 771 (1996), AFI 36-1203�TA \s "AFI 36-1203" \c 2� (1 May 1996), � where an agency official makes final determination, does not qualify as an appeal procedure under 7116(d).  Only procedures which provided for third party review fall under the purview of 5 U.S.C. 7116(d).  �TA \s "VA, Denver, 7 flra 629" \c 1 \l "Veterans Admin., Regional Office, Denver, CO & AFGE, Local 1557, 7 F.L.R.A. 629 (1982)"�Veterans Admin., Regional Office, Denver, CO & AFGE, Local 1557, 7 F.L.R.A. 629 (1982).  Most agency administrative grievance procedures also prohibit filing an admin grievance when a statutory right of appeal exists.  In other words, there is no statutory restriction on dual processing an administrative grievance and a ULP, thus an employee could file an admin grievance and then file a ULP.  �TA \s "U.S. Forces Korea, Eighth U.S. Army & NFFE Local 1361" \c 1 \l "U.S. Forces Korea, Eighth U.S. Army & NFFE Local 13613, 17 F.L.R.A. 718 (1985)"�U.S. Forces Korea, Eighth U.S. Army & NFFE Local 13613, 17 F.L.R.A. 718 (1985) (ALJ decision).



  

XV.	OFFICE OF SPECIAL COUNSEL ACTIONS & ALLEGATIONS OF DISCRIMINATION�tc \l1 "XV.	OFFICE OF SPECIAL COUNSEL ACTIONS & ALLEGATIONS OF DISCRIMINATION�. 



A.	Summary of OSC and Dual Processing�tc \l2 "A.	Summary of OSC and Dual Processing�.



1.	Once again we face an incomplete hodgepodge of restrictions on dual processing - the result is different restrictions for whistleblowing and non-whistleblowing OSC complaints, and for MBUs and non-MBUs.



2.	Terminology Used.  



a.	“OSC actions”OSC complaints and IRA actions. 



b.	“OSC complaint” PPP allegations filed with OSC excluding an allegation of whistleblowing reprisal, i.e., does not include OSC/IRA complaints.



c.	“OSC/IRA” -- depending on the context, an OSC complaint alleging whistleblowing reprisal, or an IRA action.  Remember that an IRA connotes the type of personnel actions being challenged (limited to 3202(a)), an allegation of whistleblowing reprisal, and a form of MSPB appeal.



- Whistleblowing (assumes personnel action being contested is one defined at 5 U.S.C. 2302(a)(2));



- IRAs encompasses both OAA and NOAA personnel actions which MSPB nevertheless adjudicates differently.



3.	Section 7121(d):  NGP v. OSC Actions.  Section 7121(d) precludes MBUs from dual processing an NGP with a “statutory procedures.”  This outline takes the position that OSC actions are statutory procedure.  The prohibition on dual processing an NGP grievance and an OSC actions applies even where discrimination is alleged.



4.	Section 7121(g):  Choosing between NGP, MSPB & OSC Actions When No Discrimination is Alleged.  Where no 2302(b)(1) discrimination is alleged, MBUs are limited to choosing between an NPG, MSPB appeal, OSC complaint, or an OSC/IRA. 



a.	The restriction on dual processing MSPB appeals in 7121(g), applies to all MSPB appeals, not just MSPB appeals based on statutory right.  5 U.S.C. 7121(g)(3)(A), referencing, §7701 (which includes MSPB appeals based on "any law, rule, or regulation").



5.	MSPB Regulations Preclude Dual Processing IRAs and MSPB Appeals.  MSPB regulations preclude dual processing MSPB appeals and IRAs where the contested personnel action is OAA.  5 C.F.R. 1209.2(b)(2) (“The appellant may choose either to seek corrective action from the Special Counsel before appealing to the Board or to appeal directly to the Board.”); �TA \s "Thompson v. Dept. of Justice, 61 M.S.P.R. 364 (1994" \c 1 \l "Thompson v. Dept. of Justice, 61 M.S.P.R. 364 (1994)"�Thompson v. Dept. of Justice, 61 M.S.P.R. 364 (1994) {~MBU; removal; ~discrim, WB: OSC, IRA to MSPB}, citing, see 5 C.F.R. 1209.2(b). 



6.	Dual Processing OSC & ULPs.  Section 7116(d) prohibits a ULP from being filed when “an appeals procedure” is available.  Thus no ULP can be filed when the contested personnel action is OAA appealable to the MSPB (by law or OPM regulation) or whistleblowing reprisal is alleged, i.e., when an IRA can be filed.  Also it is possible that if a PPP is alleged, not including 2302(b)(1) discrimination, in an NGP, MSPB appeal, OSC complaint, or OSC/IRA, that the restriction in 7121(g) may preclude an MBU from filing a ULP.  A further discussion of dual processing OSC actions and ULP complaints is found in the ULP section, page 142.  



7.	OSC Policy Restricting Dual Processing.  The OSC may decline to conduct an investigation where other administrative appeal procedures are available, e.g., OSC typically declines to investigate a PPP alleging discrimination because the EEO complaint process is available.  5 U.S.C.A. 1216(b); 5 C.F.R. 1810.1



8.	"Internal" Dual Processing Between OSC & MSPB.  Understand that notwithstanding the general rule against dual processing, some "internal" dual processing already exists between OSC and MSPB.  Where the employee is contesting personnel action which is appealable to the MSPB (or the threat to take such an action), even before the personnel action is taken, the employee may file a complaint with the OSC.  Then, after the personnel action is taken, the employee can appeal the adverse personnel action to the MSPB despite having gone to OSC on the proposed action.  5 U.S.C. 1214(a)(3), (b)(1)(A); Douglass�TA \s "Douglass v. DoT, 60 M.S.P.R. 1" \c 1� v. Dept. of Transportation, 60 M.S.P.R. 1 (1993) {Chapt 43 (OAA): Proposed adverse action-OSC complaint; post adverse action -MSPB appeal}.



9.	Time Limit Differences.  In OAA cases if appellant chooses OSC/IRA, the time limit is -- actually there is no time limit for the employee to go to OSC; thereafter the employee may go to MSPB within 65 days of OSC decision to terminate, or may go to MSPB after 120 days of going to OSC if OSC has taken no action on the complaint.  5 C.F.R. 1209.5(b), referencing 1201.22(b).  By way of contrast, if appellant initially chooses an MSPB appeal, the appeal must be filed within 30 days of the date of the contested personnel action.  5 C.F.R. 1201.22(b).



10.	What the MSPB Will Review in an IRA.  Just what the MSPB will review in an OSC action (OSC complaint or OSC/IRA) depends on whether the contested personnel action is an otherwise appealable action (OAA) to the MSPB or a not otherwise appealable action (NOAA).  For additional discussion on this point see page 166.



a.	If the contested personnel action is OAA to the MSPB, the MSPB will review all affirmative defenses offered by the employee, i.e., MSPB will review allegations of whistleblowing retaliation and discrimination.



b.	However, if the contested personnel action is NOAA, i.e., only appealable to the MSPB via an IRA, then the MSPB will only review the whistleblowing PPP (which establishes the MSPB’s jurisdiction for the IRA appeal), and will disregard other issues, i.e., if the MSPB finds no whistleblowing retaliation, the MSPB will not review allegations of discrimination.  Dicta further indicates that even if the MSPB determines whistleblowing retaliation exists, it will not review allegations of discrimination in a NOAA case.



c.	Unlike NGP v. MSPB, the distinction here between OAA and NOAA does not rest on personnel actions appealable to the MSPB under chapter 43 and 75 versus actions appealable to the MSPB based on OPM regulations.



11.	Ability to Appeal MSPB's Decision on OSC Complaint to EEOC.  For additional discussion on this point, see page 181.

a.	In NOAA cases, because the MSPB will not review any affirmative defense other than whistleblowing retaliation, i.e., will not review claims of discrimination, the MSPB's decision is not a mixed appeal decision and thus it would follow that the MSPB's decision cannot be appealed to the EEOC.



b.	In OAA cases, because the MSPB treats an OSC/IRA action the same as any other MSPB appeal, the MSPB will adjudicate any claim of discrimination and thus the it would follow that the MSPB's decision could be appealed to the EEOC.





B.	Structure of OSC Practice�tc \l2 "B.	Structure of OSC Practice�.  Before addressing the dual processing of OSC complaints and other avenues of redress, we begin with a review of the complexities of OSC practice.



1.	OSC deals with allegations of prohibited personnel practices (PPPs)�tc \l3 "1.	OSC deals with allegations of prohibited personnel practices (PPPs)� which consist of 11 defined personnel actions taken for any of 11 prohibited reasons, including the 5 statutes prohibiting discrimination along with a prohibition of marital status and political affiliation discrimination.  5 U.S.C. 2302.



2.	OSC shares responsibility with the MSPB for ensuring a "merit system" and does this by prosecuting PPPs before the MSPB.  OSC also shares authority with EEOC�tc \l3 "2.	OSC shares responsibility with the MSPB for ensuring a "merit system" and does this by prosecuting PPPs before the MSPB.  OSC also shares authority with EEOC� to enforce Title VII and other nondiscrimination laws, but has no authority to adjudicate EEO complaints or to appear before the EEOC.  



3.	OSC Procedure�tc \l3 "3.	OSC Procedure�.



a.	OSC Acting on Own Initiative�tc \l4 "a.	OSC Acting on Own Initiative�.  Although we typically think of OSC responding to complaints filed with OSC under 5 U.S.C. 1214(a)(1), the OSC has authority to investigate suspected PPPs independent of any complaint having been filed.  5 U.S.C. 1214(a)(5).  Technically, its possible that the individual adversely affected by the PPP might not get as complete relief had the employee filed his/her own action, but the reality is, the agency would probably make the employee whole to settle the case.



b.	Fraud Waste & Abuse Allegations�tc \l4 "b.	Fraud Waste & Abuse Allegations� - Technically "Provisions relating to disclosures of violations of law, gross mismanagement, and certain other matters."  5 U.S.C. 1213.  When employees make allegations of FW&A to OSC, OSC sends the allegation to the agency for investigation.  The agency is required to file a report with the OSC.  This process is not otherwise discussed in the outline.



c.	Employee Files Complaint of PPP With OSC�tc \l4 "c.	Employee Files Complaint of PPP With OSC�.  Normally, this is how the OSC gets involved in a case, an employee files a complaint with the OSC.



(1)	The statutory authorization for filing PPP complaints with OSC is 5 U.S.C. 1214.  OSC’s implementing instructions are at 5 C.F.R. 1800.1(a).



(2)	OSC investigates the allegation -- typically, if OSC decides relief is appropriate the agency settles the case.



(3)	If the OSC determines that a PPP has occurred, OSC:



(a)	May seek corrective action for the aggrieved individual against the agency before the MSPB if the agency refuses to grant relief, 5 U.S.C. 1214(b)(2)(C); and,



(b)	May seek an adverse action against the agency officials responsible for the contested personnel action.  The OSC files a complaint (a proposed adverse action against the agency official) which is prosecuted before the MSPB.  E.g., �TA \s "Special Counsel v. Nielson, M.S.P.R." \c 1 \l "Special Counsel v. Nielson, 71 M.S.P.R. 161, 1996 W.L. 405347 (1996)"�Special Counsel v. Nielson, 71 M.S.P.R. 161, 1996 W.L. 405347 (1996).



(c)	Note:  during any OSC investigation the agency may not take disciplinary action against the agency official who committed the PPP without the approval of the Special Counsel.  5 U.S.C. 1214(f).  This restriction against the agency taking disciplinary action does not apply when an employee has filed an independent right of action (IRA).



(4)	After investigating a case, if the OSC decides not to prosecute the complaint, the case is over, EXCEPT where whistleblowing reprisal is alleged, then the aggrieved individual can file an IRA before the MSPB and seek personal relief.



d.	Individual Right of Action (IRAs)�tc \l4 "d.	Individual Right of Action (IRAs)�.  IRA's may be filed with a MSPB regional office for a hearing before an MSPB AJ to contest a personnel action in violation of 2302(b)(8), i.e., a personnel action taken in reprisal for the employee's disclosure of information, generally referred to as reprisal for whistleblowing.  5 C.F.R. 1209.1; Spruill v. MSPB�TA \s "Spruill v. MSPB" \c 1�, 978 F.2d 679, 690 (Fed. Cir. 1992).



(1)	IRAs begin with filing an OSC complaint under 5 U.S.C. 1214, and once the OSC complaint process is administratively exhausted, IRAs are authorized by 5 U.S.C. 1221(a).  MSPB’s (not OSC) regulations for hearing IRAs are located at 5 C.F.R. 1209.1



(2)	Note, the MBU may raise allegation of whistleblowing retaliation in violation of (b)(8) in any of three forums:



(a)	NGP, 5 U.S.C. 7121(g)(3)(B);



(b)	MSPB, if the action is otherwise appealable to the MSPB, the PPP can be raised as an affirmative defense, 7121(g)(3)(A); or,



(c)	File a complaint with the OSC and if the OSC doesn't prosecute, then file IRA.  7121(g)(3)(C);  



(d)	But, an IRA may only be filed after employee goes to OSC; neither an NGP grievance nor MSPB appeal meet exhaustion requirements for filing IRA.  "The amendment to section 7121(g) does not affect the Board's jurisdictional requirement that IRA appeals are only properly before the Board after the OSC has had an opportunity to investigate the claims of reprisal for whistleblowing."  Briley�TA \s "Briley  " \c 1� v. National Archives and Records Admin., 71 M.S.P.R. 211, 1996 W.L. 437681 (1996) (specifically rejecting claim that filing NGP is sufficient exhaustion for filing an IRA).



(3)	IRA Exhaustion Requirement - Filing Complaint with OSC.  An appellant must first request corrective action from OSC before initiating an IRA.  5 U.S.C. 1214(a)(3); 5 C.F.R. 1209.5(a); Marren �TA \s "Marren, 51 M.S.P.R. 632" \c 1�v. Dept. of Justice, 51 M.S.P.R. 632, 636-42 (1991), aff'd 980 F.2d 745 (Fed. Cir. 1992) (Table); �TA \s "Heining v. GSA, 61 MSPR" \c 1 \l "Heining v. General Services Admin., 61 M.S.P.R. 539 (1994)"�Heining v. General Services Admin., 61 M.S.P.R. 539, 547 (1994); �TA \s "Zimmerman v. HUD " \c 1 \l "Zimmerman v. Dept. of Housing and Urban Development, 61 M.S.P.R. 75 (1994)"�Zimmerman v. Dept. of Housing and Urban Development, 61 M.S.P.R. 75, 78 (1994); see �TA \s "Wuchinich v. DoL, 53 M.S.P.R." \c 1 \l "Wuchinich v. Dept. of Labor, 53 M.S.P.R. 220 (1992)"�Wuchinich v. Dept. of Labor, 53 M.S.P.R. 220, 223 (1992).



(a)	Purpose of exhaustion requirement is to give OSC an opportunity to obtain corrective action from the employing agency before involving the MSPB.  Ward�TA \s "Ward v. MSPB,  (Fed. Cir.)" \c 1� v. MSPB, 981 F.2d 521, 526 (Fed. Cir. 1992).  Individual must give the OSC 120 days before filing an IRA with the MSPB.  5 U.S.C. 1214(a)(3)(B); 5 C.F.R. 1209.5(a)(2).



(b)	To exhaust remedies with the OSC, the individual must inform the OSC of the precise grounds for the charge of whistleblowing reprisal (WB).  Ward�TA \s "Ward v. MSPB,  (Fed. Cir.)" \c 1� v. MSPB, 981 F.2d 521, 526 (Fed. Cir. 1992); Kollenberg v. MSPB, 953 F.2d 623, 626 (Fed Cir. 1992).



(c)	If appellant fails to allege WB retaliation with the OSC before filing an IRA, the MSPB will dismiss the IRA for lack of jurisdiction.  Heining�TA \s "Heining v. GSA, 61 MSPR" \c 1� v. General Services Admin., 61 M.S.P.R. 539, 547 (1994); see also, Ward�TA \s "Ward v. MSPB,  (Fed. Cir.)" \c 1� v. MSPB, 981 F.2d 521, 525 (Fed. Cir. 1992); �TA \s "Kollenberg v. Navy" \c 1 \l "Kollenberg v. Dept. of the Navy, 47 M.S.P.R. 92 (1991), aff'd sub nom. Kollenberg v. MSPB, 953 F.2d 623 (Fed. Cir. 1992)"�Kollenberg v. Dept. of the Navy, 47 M.S.P.R. 92, 97 (1991), aff'd sub nom. Kollenberg v. MSPB, 953 F.2d 623 (Fed. Cir. 1992).



(d)	Similarly, on a personnel action otherwise appealable to the MSPB, where the agency has taken the personnel action and the employee files a complaint with OSC, the employee cannot file an appeal with the MSPB until s/he has exhausted the admin OSC procedure, i.e., until the OSC has declined to proceed with the case or more than 120 days have gone by since filing with the OSC.  If the employee files with the OSC first and then files an MSPB appeal earlier than 120 days, the MSPB will dismiss the MSPB appeal without prejudice.  �TA \s "Hornby v. Dept. of the Navy, 61 M.S.P.R." \c 1 \l "Hornby v. Dept. of the Navy, 61 M.S.P.R. 246 (1991)"�Hornby v. Dept. of the Navy, 61 M.S.P.R. 246 (1991); �TA \s "Hartfield v. DoD, 70 M.S.P.R. 20" \c 1 \l "Hartfield v. Dept. of Defense, 70 M.S.P.R. 20 (1996)"�Hartfield v. Dept. of Defense, 70 M.S.P.R. 20 (1996) {~MBU; MSPB 75 (30-day suspension); WB: OSC-MSPB appeal).

(e)	Note however, that if the employee files an OSC complaint on the proposed action, the employee can still file an MSPB appeal on the final agency decision on the personnel action.  Douglass�TA \s "Douglass v. DoT, 60 M.S.P.R. 1" \c 1� v. Dept. of Transportation, 60 M.S.P.R. 1 (1993).



(3)	Filing the IRA.  After the OSC completes its action, the individual can file the IRA with the MSPB.  MSPB will review the IRA complaint to determine whether the IRA is based on the same disclosure and theory as the OSC complaint.  Ward v. MSPB�TA \s "Ward v. MSPB,  (Fed. Cir.)" \c 1�, 981 F.2d 521, 525-26 (Fed. Cir. 1992) (IRA disallowed where individual modified theory to gross waste of funds).



(4)	Time Limits to File IRA with OSC.  



(a)	There is NO time limit on the individual bringing a WB complaint to the OSC.  Augustine�TA \s "Augustine" \c 1� v. Dept. of Justice, 50 M.S.P.R. 648, 652 (1991).



(b)	BUT an IRA cannot be filed until OSC has had the case for 120 days.  5 U.S.C. 1214(a)(3)(B); 5 C.F.R. 1209.5(a)(2).



(c)	OR after the individual receives OSC's written notification of OSC's decision to terminate its investigation without action, the employee must initiate an IRA within 65 days.  5 U.S.C. 1214(a)(3)(A)(I); 5 C.F.R. 1209.5(a)(1); see, �TA \s "Wood v. Air Force, M.S.P.R" \c 1 \l "Wood v. Dept. of the Air Force, 54 M.S.P.R. 587 (1992)"�Wood v. Dept. of the Air Force, 54 M.S.P.R. 587, 591 n.7 (1992).



(i)	The deadline is statutory in nature and cannot be waived for "good cause shown."  Wood �TA \s "Wood v. Air Force, M.S.P.R" \c 1�v. Dept. of the Air Force, 54 M.S.P.R. 587, 592 (1992) (leaving open the question if equitable estoppel or equitable tolling might apply); �TA \s "Pashun v. Dept. of Treasury, 54 M.S.P.B." \c 1 \l "Pashun v. Dept. of Treasury, 54 M.S.P.R. 594 (1992)"�Pashun v. Dept. of Treasury, 54 M.S.P.R. 594 (1992).



(ii)	The 65 days begins to run from the date the OSC's notice that it will not proceed, not the date the individual receives it.  Wood�TA \s "Wood v. Air Force, M.S.P.R" \c 1� v. Dept. of the Air Force, 54 M.S.P.R. 587, 591 (1992).



e.	IRA - MSPB Hearing Process.  The hearing procedures for an IRA are otherwise like an MSPB appeal heard before an MSPB AJ.  5 C.F.R. 1201.3(b).  After the AJ's decision either party has the option of filing a PFR with the full Board.  



f.	Court Review.  After a decision by the full MSPB, the employee could file an appeal with the Court of Appeals for the Federal Circuit if there are no allegations of discrimination or the employee waives any allegations of discrimination.  �TA \s "Griffin v. GSA, No. 97-3182, 97 W.L. 382047" \c 1 \l "Griffin v. GSA, No. 97-3182, 97 W.L. 382047 (Fed. Cir. July 11, 1997) (unpublished)"�Griffin v. GSA, No. 97-3182, 97 W.L. 382047 (Fed. Cir. July 11, 1997) (decision not reported, not citable as precedent); see �TA \s "Meehan v. U.S.PS, 718 F.2d 1069" \c 1 \l "Meehan v. U.S. Postal Service, 718 F.2d 1069 (Fed. Cir. 1983)"�Meehan v. U.S. Postal Service, 718 F.2d 1069 (Fed. Cir. 1983) (Court found that employee’s references to discrimination did not constitute allegation of discrimination, thus Federal Circuit had jurisdiction, in any case employee’s attorney waived any claim to discrimination).  The employee cannot dual process an appeal before the Federal Circuit (not alleging discrimination) and file suit in federal district court (alleging discrimination).  5 U.S.C. 7703(b); �TA \s "Williams v. Army, 715 F.2d 1485" \c 1 \l "Williams v. Dept. of Army, 715 F.2d 1485, 36 F.E.P. 1518 (Fed. Cir. 1983)"�Williams v. Dept. of Army, 715 F.2d 1485, 36 F.E.P. 1518 (Fed. Cir. 1983) (en banc).  The agency can neither request the MSPB to reconsider its decision nor appeal a full Board decision to the Federal Circuit.  Instead, the agency has to persuade OPM to request reconsideration.



4.	Differences in OSC Practice�tc \l3 "4.	Differences in OSC Practice�.  As we transition from a discussion of mixed complaints and mixed appeals to OSC matters, we need to reset the parameters of our discussion.



a.	Axis I - Personnel Action�tc \l4 "a.	Axis I - Personnel Action�s Redefined.  



(1)	Definition of Personnel Actions Appealable to MSPB Is Expanded.  In "regular" MSPB practice there is a very limited range of personnel actions which can be challenged before the Board, typically suspensions of more than 14 days, demotions and removals.  5 U.S.C. 4303, 7512.  However, in OSC practice, the list of personnel actions which can be brought before the Board expands, as discussed below, to 11 defined personnel actions, including the recently added "any ... significant change in duties, responsibilities, or working conditions."  5 U.S.C. 2302(a)(2)(A)(xi).  (For the legislative history on the intended extent of subsection (xi), see page 296.)  Thus, personnel actions the OSC can bring before the MSPB are substantially the same as "personnel actions" which could be challenged under Title VII, i.e., actions which affect "a term, condition, or privilege of employment."  42 U.S.C. 2000e-16(a), 2(a)(1).



(2)	Proposed Personnel Actions Included.  Not only that, while in regular MSPB and EEOC practice the Board and EEOC typically refuse to take jurisdiction over proposed personnel actions, in OSC cases PPPs include taking or failing take, or threatening to take or fail to take, a personnel action.  5 U.S.C. 2302(b), especially, (b)(8)-(9).



b.	Axis II - Definition of Employee Expanded.  �tc \l4 "b.	Axis II - Definition of Employee Expanded.  �In regular MSPB practice, employees who can appeal to the MSPB are generally non-probationary employees, 5 U.S.C. 7511(a)(1), while any employee can take their allegation to the OSC.  5 U.S.C. 1212(a)(1).  However, the restriction preventing employees from dual processing OSC complaints with other actions is limited to MBUs.  5 U.S.C. 7121(g); see discussion at page 172.



c.	Axis III - "Discrimination" Expanded�tc \l4 "c.	Axis III - "Discrimination" Expanded�.  Mixed cases in EEOC and MSPB practice involve alleged violations of Title VII, ADEA, FSLA and the Rehabilitation Act.  5 U.S.C. 7702(a)(1)(B).  In OSC practice, prohibited discrimination also includes discrimination on the basis of marital status or political affiliation.  5 U.S.C. 7121(g), referencing 7121(d), referencing 2302(b)(1).  That is, 2302(b)(1), which governs OSC practice and MSPB jurisdiction contains marital status and political affiliation discrimination, but 7702(a)(1)(B), which defines mixed cases, does not.



d.	Comment on Expanded Definitions of Personnel Action, Employee, and Discrimination�tc \l4 "d.	Comment on Expanded Definitions of Personnel Action, Employee, and Discrimination�:  DESPITE the changes in the definitions, how and to what extent the MSPB adjudicates and awards relief in OSC/IRA cases still depends on whether the contested personnel action was Otherwise Appealable Action (OAA) to the MSPB, or Not an Otherwise Appealable Action (NOAA) to the MSPB.  See pages 166.



e.	Axis IV - No Time Limits For Filing With OSC�tc \l4 "e.	Axis IV - No Time Limits For Filing With OSC�.  While there are time limits for initiating NGP, MSPB, or the EEO processes, there is no time limit for filing a complaint with the OSC.  Augustine�TA \s "Augustine" \c 1� v. Dept. of Justice, 50 M.S.P.R. 648, 652 (1991).  Once the OSC complaint process starts, time limits exist within the process, e.g., after the OSC declines to seek corrective action for an allegation of whistleblowing reprisal, the individual has 65 days to file an Individual Right of Action (IRA) before the MSPB, 5 C.F.R. 1209.5(a)(1), but there is no time limit for filing the initial complaint with the OSC.



f.	Axis V - Basic Division of Case Types�tc \l4 "f.	Axis V - Basic Division of Case Types�.  In EEOC or MSPB practice the distinction between different procedures rests between "regular" cases and mixed cases.  In OSC practice, major procedural distinction exists between "regular" OSC cases and whistleblowing cases.  In whistleblowing cases the individual can file an IRA:  IRAs are not available for any other PPPs.





Jurisdiction�

Major Division in Case Types��

EEOC 

&

MSPB�



"Regular" v. Mixed Cases��



OSC�



"Regular" PPPs v. Whistleblower PPP��

(1)	Regular OSC Procedures - employee goes to OSC which will decide whether to prosecute before the MSPB.



(2)	Whistleblowing - employee goes to OSC, then can file an IRA if OSC refuses to prosecute before MSPB.





g.	Axis VI - Damages Available�tc \l4 "g.	Axis VI - Damages Available�.  In Title VII and Rehabilitation Act cases non-pecuniary compensatory damages, e.g., pain and suffering, are capped at $300,000.  42 U.S.C. 1981a.  Aggrieved individuals filing with the OSC can seek unlimited "foreseeable consequential damages."  5 U.S.C. 1214(g)(2).



5.	Prohibited Personnel Practices Defined�tc \l3 "5.	Prohibited Personnel Practices Defined�.  A PPP is a combination of one of 11 defined personnel actions (+) any of 11 prohibited reason for taking the personnel action.



a.	11 Personnel Actions Defined�tc \l4 "a.	11 Personnel Actions Defined�.  These personnel actions represent the outer boundary for actions brought by the Special Counsel or by employees under IRAs.  5 U.S.C. 2302(a)(2)(A).





(i)    Appointment�

(ii)   Promotion��

(iii)  Adverse Action under chapter 75 (suspension more than 14 days, demotion, removal)�

(iv)  Detail, transfer, or reassignment��

(v)    Reinstatement�

(vi)  Restoration��

(vii)  Reemployment�

(viii)  Performance evaluation��

(ix)   Pay, benefits, awards; and training leading to any of the other personnel actions listed here.�

(x) Ordering psychiatric testing or examination*��

(xi)  Any other significant change in duties, responsibilities or working conditions**���



*  Added by the 1994 amendments to the WBPA effective October 29, 1994.



**  Amended by the 1994 amendments to the WBPA effective October 29, 1994, which deleted the requirement that the changes in duties must be inconsistent with the employee's salary or grade level.  Previously codified at, 5 U.S.C. 2302(a)(2)(A)(x) (West Supp. 1988).



(1)	"[A] reduction-in-force action, taken for reasons which are personal to an employee, is a personnel action within the meaning of 5 U.S.C. 2302(a)(2)(A).  We further hold that the failure to waive qualification requirements is also a personnel action within the meaning of that provision."  �TA \s "Carter v. Dept. of Army, M.S.P.R." \c 1 \l "Carter v. Dept. of Army, 62 M.S.P.R. 393 (1994)"�Carter v. Dept. of Army, 62 M.S.P.R. 393, 396 (1994) (emphasis added).  The theory being that a RIF implemented or executed for improper reasons is essentially a chapter 75 action.  However, the dissent noted just how easy the Board has made it for employees to establish a claim that the RIF was taken "for reasons which are personal to an employee."  Carter, 62 M.S.P.R. at 406-07 (dissent).



(2)	A fitness for duty exam is not a personnel action.  �TA \s "Caddell v. DoJ, M.S.P.R." \c 1 \l "Caddell v. Dept. of Justice, 52 M.S.P.R. 529 (1992)"�Caddell v. Dept. of Justice, 52 M.S.P.R. 529, 533 (1992) (of course, Caddell, is no longer good law to the extent that the fitness for duty exam includes a psychiatric test or exam).



(3)	A supervisor's request that an employee's pay records be audited for the purposes of recovering Sunday premium pay is not a personnel action.  �TA \s "Marren v. DoJ, 50 M.S.P.R. " \c 1 \l "Marren v. Dept. of Justice, 50 M.S.P.R. 474 (1991)"�Marren v. Dept. of Justice, 50 M.S.P.R. 474 (1991).  Presumably a subsequent decision to recoup the pay would be a personnel action.  5 U.S.C. 2302(a)(2)(A)(ix).



(4)	Ordering an employee to report to whomever is designated as his acting supervisor is not a personnel action.  �TA \s "Wagner v. EPA, 51 M.S.P.R. 337" \c 1 \l "Wagner v. EPA, 51 M.S.P.R. 337 (1991)"�Wagner v. EPA, 51 M.S.P.R. 337 (1991).



(5)	Non-competitive Promotions.  For a non-promotion to qualify as a personnel action because of the agency's refusal to reclassify a position, the employee would have to show that other employees in similar positions were reclassified because of a change in classification standards or a classification error and "must also prove that she would have met the legal and qualification requirements for promotion."  However, a refusal to classify could be considered under personnel action (ix), "a decision concerning pay."  Briley�TA \s "Briley  " \c 1� v. National Archives and Records Admin., 71 M.S.P.R. 211, 1996 W.L. 437681 (1996).  

(6)	"Although the nonselection for a promotion is a personnel action appealable to the Board in an IRA appeal ... the cancellation of a vacancy announcement is not."  �TA \s "Shively" \c 1 \l "Shively v. Dept. of Army, 59 M.S.P.R. 531 (1991)"�Shively v. Dept. of Army, 59 M.S.P.R. 531, 536 (1991).



b.	11 Prohibited Reasons�tc \l4 "b.	11 Prohibited Reasons�.  5 U.S.C. 2302(b).





(1)  Discrimination�

(2)  Solicit or consider recommendations for any personnel action except iaw 3303(f) (recommendations to be based on performance, ability, aptitude, general qualifications, character, i.e., not political affiliation).��

(3)  Coercing political activity, including political contributions�

(4)  Obstruct competition for employment any person with respect to the persons's right to compete for employment��

(5)  Influence a person to withdraw from competition for the purpose of improving or injuring the prospects of any other person for employment.�

(6)  Grant any preference or advantage not authorized (including the area of competition and requirements for any position) for the purpose of improving or injuring the prospects of any particular person��

(7)  Nepotism in violation of 5 U.S.C. 3110�

(8)  Reprisal for Whistleblowing��

(9)  Reprisal for filing or participating in any appeal, complaint or grievance�

(10)  Discriminate on the basis of conduct which does not adversely affect the performance of the individual or of others��

(11)  Take or fail to take a personnel action in violation of the Merit System Principles at 5 U.S.C. 2301 (a list of principles which essentially restate the PPP's but in a positive manner).���

c.	The First Prohibited Reason - Discrimination�tc \l4 "c.	The First Prohibited Reason - Discrimination�, 2302(b)(1), Includes:



(A)	Title VII	



(B)	ADEA	



(C)	Sex under FSLA	



(D)	Rehabilitation Act



(E)	Marital Status or Political Affiliation	



Note, that Marital Status or Political Affiliation discrimination is not in the definition of mixed case discrimination at 5 U.S.C. 7702(a)(1)(B).  Thus, an allegation of marital status discrimination in an MSPB appeal, IRA or otherwise, does not turn the case into a mixed MSPB appeal with review by EEOC. 



A claim of reprisal for filing a discrimination complaint is cognizable under 5 U.S.C. 2302(b)(1).  Parnell�TA \s "Parnell v. Army MSPB" \c 1� v. Dept. of Army, 58 M.S.P.R. 128 (1993).



d.	Does Reprisal for Filing and MSPB Appeal, EEO complaint or Grievance (a (b)(8) violation) Constitute Reprisal for Whistleblowing In Violation of (b)(9)? - No�tc \l4 "d.	Does Reprisal for Filing and MSPB Appeal, EEO complaint or Grievance (a (b)(8) violation) Constitute Reprisal for Whistleblowing In Violation of (b)(9)? - No�.



(1)	Statutory Protections in (b)(8) and (b)(9):



- (b)(8) prohibits retaliation for whistleblowing



- (b)(9) prohibits retaliation for exercising any appeal, complaint, or grievance right granted by any law, rule, or regulation.



(2)	Spruill�TA \s "Spruill v. MSPB" \c 1� Rule.  Although there is an overlap of statutory language in 2302(b)(8), which provides protection against agency reprisal for whistleblowing, and 2302(b)(9) which prohibits reprisal for exercising appeal, grievance or complaint rights, the Federal Circuit has held that retaliation for filing an EEO complaint does not violate (b)(8) prohibiting retaliation for whistleblowing.  Thus an individual may not prosecute an IRA before the MSPB based on an allegation of retaliation for filing an EEO complaint (absent MSPB jurisdiction over the contested personnel action).  Spruill v. Merit Systems Protection Bd., 978 F.2d 679 (Fed. Cir. 1992); �TA \s "Marable v. Army, 52 M.S.P.R." \c 1 \l "Marable v. Dept. of Army, 52 M.S.P.R. 622 (1992)"�Marable v. Dept. of Army, 52 M.S.P.R. 622, 630 (1992); see, �TA \s "Adair v. Postal Service, 66 M.S.P.R" \c 1 \l "Adair v. U.S. Postal Service, 66 M.S.P.R. 159 (1995)"�Adair v. U.S. Postal Service, 66 M.S.P.R. 159, 164-65 (1995) .  Further, the MSPB has determined that where the "disclosure" was incidental to an EEO complaint, grievance, ULP or MSPB appeal, then the "disclosure" does not constitute whistleblowing.



(a)	EEO complaints do not constitute an allegation of whistleblowing reprisal under (b)(8), instead the allegation raises a (b)(9) reprisal claim.  �TA \s "Pessa, 60 M.S.P.R" \c 1 \l "Pessa v. Smithsonian Institute, 60 M.S.P.R. 421 (1994)"�Pessa v. Smithsonian Institute, 60 M.S.P.R. 421, 425 (1994); �TA \s "Ally v. Navy, 58 M.S.P.R." \c 1 \l "Ally v. Dept. of the Navy, 58 M.S.P.R. 680 (1993)"�Ally v. Dept. of the Navy, 58 M.S.P.R. 680, 685 (1993); �TA \s "Williams v. DoD & OPM" \c 1 \l "Williams v. Dept. of Defense & Office of Personnel Management, 46 M.S.P.R. 549 (1991)"�Williams v. Dept. of Defense & Office of Personnel Management, 46 M.S.P.R. 549 (1991).



(i)	Actions which are preparatory to the remedial process is also protected under the (b)(9) prohibition against retaliation for using a grievance, complaint or appeal process, not (b)(8) whistleblower reprisal.  See �TA \s "Special Counsel v. Zimmerman" \c 1 \l "Special Counsel v. Zimmerman, 36 M.S.P.R. 274 (1988)"�Special Counsel v. Zimmerman, 36 M.S.P.R. 274, 291 (1988) (OSC prosecution of harassment for employee's statement of intent to file an EEO complaint).  However, activity which is not clearly preparatory to filing an EEO complaint or which is not part of the remedial process is not protected at all under (b)(9).  �TA \s "Lewis v. Bureau of Engraving & Printing," \c 1 \l "Lewis v. Bureau of Engraving & Printing, 29 M.S.P.R. 447 (1985)"�Lewis v. Bureau of Engraving & Printing, 29 M.S.P.R. 447, 451 (1985) (inquiries about the classification of various positions in advance of EEO complaint is not protected activity); �TA \s "Leveritt v. AF, 5 M.S.P.R" \c 1 \l "Leveritt v. Dept. of Air Force, 5 M.S.P.R. 168 (1981)"�Leveritt v. Dept. of Air Force, 5 M.S.P.R. 168, 172 (1981) (distributing allegedly libelous EEO complaint to other employees outside the EEO complaint process not protected).



(b)	Alleged reprisal for filing an MSPB appeal does not constitute an allegation of whistleblowing reprisal under (b)(8), instead the allegation raises a (b)(9) reprisal claim.  �TA \s "Ruffin v. Army, 48 M.S.P.R." \c 1 \l "Ruffin v. Dept. of Army, 48 M.S.P.R. 74 (1991)"�Ruffin v. Dept. of Army, 48 M.S.P.R. 74, 79 (1991); �TA \s "Metzenbaum v. DoJ, 54 M.S.P.R" \c 1 \l "Metzenbaum v. Dept. of Justice, 54 M.S.P.R. 32 (1992)"�Metzenbaum v. Dept. of Justice, 54 M.S.P.R. 32, 36 (1992).



�(c)	Alleged reprisal for filing NGP does not constitute an allegation of whistleblowing reprisal under (b)(8), instead the allegation raises a (b)(9) reprisal claim.  Pessa�TA \s "Pessa, 60 M.S.P.R" \c 1� v. Smithsonian Institute, 60 M.S.P.R. 421, 425 (1994); �TA \s "Fisher v. DoD, 47 M.S.P.R. " \c 1 \l "Fisher v. Dept. of Defense, 47 M.S.P.R. 585 (1991)"�Fisher v. Dept. of Defense, 47 M.S.P.R. 585, 587-88 (1991); see, Marren�TA \s "Marren, 51 M.S.P.R. 632" \c 1� v. Dept. of Justice, 51 M.S.P.R. 632 (1991) {Non-MSPB (performance rating), disability discrim: OSC-IRA}, aff'd, 980 F.2d 745 (Fed. Cir. 1992) (Table) (reprisal for filing NGP not (b)(8) whistleblowing but (b)(9) reprisal); �TA \s "Crist v. Navy, 50 M.S.P.R. 54" \c 1 \l "Crist v. Dept. of Navy, 50 M.S.P.R. 54 (1991)"�Crist v. Dept. of Navy, 50 M.S.P.R. 54, 56-57 (1991).



(d)	Alleged reprisal for filing a ULP does not constitute an allegation of whistleblowing reprisal under (b)(8), instead the allegation raises a (b)(9) reprisal claim.  �TA \s "Grant v. Air Force, 61 M.S.P.R." \c 1 \l "Grant v. Dept. of the Air Force, 61 M.S.P.R. 370 (1994)"�Grant v. Dept. of the Air Force, 61 M.S.P.R. 370, 377 (1994); �TA \s "Coffer v. Navy, 50 M.S.P.R." \c 1 \l "Coffer v. Dept. of the Navy, 50 M.S.P.R. 54 (1991)"�Coffer v. Dept. of the Navy, 50 M.S.P.R. 54, 56-57 (1991); see, Marren�TA \s "Marren, 51 M.S.P.R. 632" \c 1� v. Dept. of Justice, 51 M.S.P.R. 632 (1991) {Non-MSPB (performance rating), disability discrim: OSC-IRA}, aff'd, 980 F.2d 745 (Fed. Cir. 1992) (Table) (reprisal for filing ULP not (b)(8) whistleblowing but (b)(9) reprisal).



(e)	Alleged reprisal for filing a workers compensation claim does not constitute an allegation of whistleblowing reprisal under (b)(8), instead the allegation raises a (b)(9) reprisal claim.  �TA \s "Von Kelsch v. DoL, 59 M.S.P.R" \c 1 \l "Von Kelsch v. Dept. of Labor, 59 M.S.P.R. 503 (1993)"�Von Kelsch v. Dept. of Labor, 59 M.S.P.R. 503, 510-11 (1993).





C.	What MSPB Will Review�tc \l2 "C.	What MSPB Will Review�.  What the MSPB will review in an OSC corrective action filed on behalf of an employee or in an IRA, depends on whether the contested personnel action is otherwise appealable (OAA) to the MSPB or not (NOAA).



1.	Where Contested Personnel Action is Not an Otherwise Appealable Action (NOAA) to the MSPB and No Whistleblowing is Found, MSPB Will NOT Consider Allegations of Other PPP's Including Discrimination�tc \l3 "1.	Where Contested Personnel Action is Not an Otherwise Appealable Action (NOAA) to the MSPB and No Whistleblowing is Found, MSPB Will NOT Consider Allegations of Other PPP's Including Discrimination�.  When an IRA allegation of whistleblowing retaliation is filed with the MSPB with an allegation of discrimination, and the MSPB finds no retaliation for whistleblowing, the MSPB will not address an allegation of discrimination or any other PPP unless the contested personnel action is otherwise appealable to the MSPB.  Marren �TA \s "Marren, 51 M.S.P.R. 632" \c 1�v. Dept. of Justice, 51 M.S.P.R. 632 (1991) {Non-MSPB (appraisal); WB, Discrim: OSC-IRA-MSPB}, aff'd, 980 F.2d 745 (Fed. Cir. 1992) (Table); 5 C.F.R. 1209.2(b); �TA \s "Dean v. Dept. of the Army, 57 M.S.P.R. 2" \c 1 \l "Dean v. Dept. of Army, 57 M.S.P.R. 296 (1993)"�Dean v. Dept. of Army, 57 M.S.P.R. 296, 298 & n.1 (1993) (in NOAA, the AJ properly did not consider allegations of handicap discrimination having found no whistleblowing).  After receiving marginal rating on appraisal (a NOAA), Marren alleged whistleblowing retaliation and disability discrimination to OSC.  OSC declined to prosecute and Marren filed an IRA.  The parties stipulated that Marren had whistleblown but the MSPB found the appraisal rating was unrelated to the whistleblowing.  Finding no whistleblowing reprisal the MSPB held it could not review Marren’s allegations of discrimination.  "This [IRA] appeal is, however, separate and different from the appeals that the Board reviews under other statutory authority because there is no express grant of jurisdiction over additional personnel actions in the context of IRA complaints and there must be exhaustion of remedies before the OSC.  Congress did not give the Board general jurisdiction to decide the merits of the underlying personnel action from which an IRA complaint stems except to the extent that they are relevant or material to the appellant's allegation of retaliation for whistleblowing."  Marren, �TA \s "Marren, 51 M.S.P.R. 632" \c 1�51 M.S.P.R. at 638. "Without the authority to adjudicate the merits of the underlying personnel action in an IRA complaint, the Board also lacks the authority to decide the merits of an allegation of prohibited discrimination raised in conjunction with an IRA whistleblower appeal."  Marren,�TA \s "Marren, 51 M.S.P.R. 632" \c 1� 51 M.S.P.R. at 639.



a.	Restated in a later decision, "In Marren�TA \s "Marren, 51 M.S.P.R. 632" \c 1� v. Department of Justice, 51 M.S.P.R. 632, 638 (1991), aff'd, 980 F.2d 745 (Fed.Cir.1992) (Table), we found that Congress did not give the Board general jurisdiction to decide the merits of personnel actions in IRA appeals except to the extent that they are relevant or material to the whistleblowing allegations."  �TA \s "Horton v. Dept. of Navy, 60 M.S.P.R. 397" \c 1 \l "Horton v. Dept. of Navy, 60 M.S.P.R. 397 (1994)"�Horton v. Dept. of Navy, 60 M.S.P.R. 397, 401 (1994).



b.	Where a probationary employee failed to establish his claim of whistleblowing reprisal; given his failure to allege marital or partisan political discrimination, the MSPB lacked jurisdiction over his termination and could not consider any other allegations.  Horton�TA \s "Horton v. Dept. of Navy, 60 M.S.P.R. 397" \c 1� v. Dept. of Navy, 60 M.S.P.R. 397, 401 (1994) {Prob. Ee: OSC-IRA/MSPB}.

c.	Employee was suspended for 5 days and alleged whistleblowing reprisal and First Amendment protection for his speech.  Majority of MSPB sustained dismissal of IRA on the grounds that no whistleblowing occurred.  The dissent disagreed with that conclusion; in his analysis the Member noted, "[i]n any event, the Board lacks jurisdiction to consider in this IRA appeal the claim of constitutional protection."  �TA \s "Moeller v. VA" \c 1 \l "Moeller v. Dept. of Veterans Affairs, 62 M.S.P.R. 361 (1994)"�Moeller v. Dept. of Veterans Affairs, 62 M.S.P.R. 361, at 364 (1994).



2.	MSPB Decisions Subsequent to Marren State that Where the Personnel Action is Not Otherwise Appealable (NOAA) to the MSPB and the Employee Files an IRA, Even if the MSPB finds Whistleblowing, the MSPB Will NOT REVIEW Other Allegations or Award Other Relief�tc \l3 "2.	MSPB Decisions Subsequent to Marren State that Where the Personnel Action is Not Otherwise Appealable (NOAA) to the MSPB and the Employee Files an IRA, Even if the MSPB finds Whistleblowing, the MSPB Will NOT REVIEW Other Allegations or Award Other Relief�.  



In Marren the MSPB held that in IRA NOAA cases, where the employee failed to establish whistleblowing, the MSPB would not adjudicate any other PPPs alleged by the complainant including discrimination.  The MSPB further stated in dicta that in NOAA IRA cases, that relief could only be awarded for whistleblowing reprisal.



"The OSC's ability to secure relief can be initiated only after it is established that an individual has been a victim of a prohibited personnel practice, including retaliation for whistleblowing.  Because the Board's jurisdiction in IRA appeals is limited to whistleblowers, it has authority to order relief only after the appellant has established that he has been the victim of retaliation for disclosure of waste, fraud, or abuse.  Further, its authority to order a remedy is limited to remedying reprisal for whistleblowing."  



Marren,�TA \s "Marren, 51 M.S.P.R. 632" \c 1� 51 M.S.P.R. at 637 (emphasis added).



The Board frequently cites Marren for the proposition that even if whistleblowing retaliation had been found, where the employee is contesting a NOAA personnel action, the Board has no authority in an IRA to order relief on the other causes of action, e.g. on allegations of discrimination, even though the actual holding in Marren does not go that far.  Massimino�TA \s "Massimino" \c 1� v. Dept. of Veterans Affairs, 58 M.S.P.R. 318, 323 nn. 5 & 6 (1993) {MSPB (demotion), reprisal: OSC-IRA/MSPB}, citing, see Marren,�TA \s "Marren, 51 M.S.P.R. 632" \c 1� 51 M.S.P.R. at 635�40; Horton�TA \s "Horton v. Dept. of Navy, 60 M.S.P.R. 397" \c 1� v. Dept. of the Navy, 60 M.S.P.R. 397, 401 (1994), citing, Marren, at 638; �TA \s "Van EE v. EPA" \c 1 \l "Van Ee v. EPA, 64 M.S.P.R. 693 (1994)"�Van Ee v. EPA, 64 M.S.P.R. 693, 699 (1994), citing, Marren, 51 M.S.P.R. at 637; Thompson�TA \s "Thompson v. Dept. of Justice, 61 M.S.P.R. 364 (1994" \c 1� v. Dept. of Justice, 61 M.S.P.R. 364 (1994) (remand to determine if removed appellant alleging whistleblowing retaliation met the definition of employee), citing, Massimino�TA \s "Massimino" \c 1� v. Dept. of Veterans Affairs, 58 M.S.P.R. 318, 323 (1993) ("While the scope of the Board's review in most appeals includes both the merits of the action appealed and any affirmative defenses asserted ... it extends only to the whistleblower issue in IRA appeals.") {MSPB (demotion), reprisal (protest): OSC-IRA/MSPB}; see 5 U.S.C. 1221(I).  The Board's rationale seems to be that under 5 U.S.C. 1222, while the employee loses no other procedural rights by filing an IRA, they don't gain any rights either.  This outline follows these decisions, i.e., that relief is limited to whistleblowing reprisal in NOAA IRA cases, even though Marren �TA \s "Marren, 51 M.S.P.R. 632" \c 1�is not quite on “all fours” as a precedent.



3.	Where the Contested Personnel Action is an Otherwise Appealable Action (OAA) to the MSPB, the MSPB treats an IRA the Same as an "Regular" MSPB Appeal, e.g., an Appeal of a Chapter 75 Action�tc \l3 "3.	Where the Contested Personnel Action is an Otherwise Appealable Action (OAA) to the MSPB, the MSPB treats an IRA the Same as an "Regular" MSPB Appeal, e.g., an Appeal of a Chapter 75 Action�.  The lead case is  Massimino�TA \s "Massimino" \c 1� v. Dept. of Veterans Affairs, 58 M.S.P.R. 318 (1993) {MSPB (demotion), reprisal (protest): OSC-IRA/MSPB}.  Massimino alleged his demotion was in retaliation for complaining about another employee's removal and for Massimino's expressing concerns over the agency's racism.  Massimino met the definition of employee, and the contested personnel action, a demotion, is directly appealable to the MSPB, therefore MSPB treated the IRA as a Chapter 75 appeal.  Thus, the MSPB could adjudicate not only the IRA whistleblowing allegations but all of the claims raised in the action.  Massimino, 58 M.S.P.R. at 323.  "Accordingly, we find that the Board's jurisdiction and scope of review in this appeal is the same as if the appellant had filed a petition for appeal of the demotion and reassignment action with the Board in the first instance, rather than first filing a complaint with the OSC."  Massimino, 58 M.S.P.R. at 324-25.



a.	As the MSPB restated in another case, "In an appeal of an otherwise appealable action ... the Board generally reviews the merits and procedural aspects of the actions appealed, as well as any whistleblower�reprisal or other affirmative defenses asserted.  See 5 U.S.C.  7701(c); Massimino�TA \s "Massimino" \c 1�, 58 M.S.P.R. at 323.  This is true even if ... the appellant sought corrective action from OSC before filing the appeal."  Thompson�TA \s "Thompson v. Dept. of Justice, 61 M.S.P.R. 364 (1994" \c 1� v. Dept. of Justice, 61 M.S.P.R. 364, 367 (1994), citing, see Massimino, 58 M.S.P.R. at 322�23.



b.	"Because the RIF action at issue here was directly appealable to the Board ... the Board's scope of review extends to both the merits of the action and any affirmative defenses asserted.  Its jurisdiction and scope of review thus is the same as if the appellant had filed a petition for appeal of the separation with the Board in the first instance, rather than filing a complaint with OSC."  �TA \s "Sanders v. Dept. of Army, " \c 1 \l "Sanders v. Dept. of Army, 64 M.S.P.R. 136 (1994)"�Sanders v. Dept. of Army, 64 M.S.P.R. 136, 139 (1994) {RIF, WB: OSC-MSPB), citing Massimino�TA \s "Massimino" \c 1�, 58 M.S.P.R. at 322-25.



4.	Effect of MSPB's Decisions Regarding IRAs and Personnel Actions Otherwise Appealable (OAA) to the MSPB, and Not Otherwise Appealable (NOAA) to the MSPB�tc \l3 "4.	Effect of MSPB's Decisions Regarding IRAs and Personnel Actions Otherwise Appealable (OAA) to the MSPB, and Not Otherwise Appealable (NOAA) to the MSPB�. 



a.	In OAA Cases�tc \l4 "a.	In OAA Cases�:  You Can File MSPB Appeals Late.  If an employee fails to file a timely MSPB appeal, the employee can still get MSPB to review the contested personnel action by alleging whistleblowing (there is no time limit) to the OSC.  The OSC will either prosecute before the MSPB, or the employee can file an IRA.  As long as the employee can establish whistleblowing, and possibly even if not, the case before the MSPB proceeds as a regular MSPB appeal.  5 C.F.R. 1209.5(b), referencing 1209.5(a).



b.	In NOAA Cases�tc \l4 "b.	In NOAA Cases�:



(1)	An IRA does not allow a person to file a "late" NGP, EEOC, or MSPB action because in NOAA cases the MSPB only looks at the allegation of whistleblowing.  Marren�TA \s "Marren, 51 M.S.P.R. 632" \c 1� v. Department of Justice, 51 M.S.P.R. 632, 638 (1991), aff'd, 980 F.2d 745 (Fed.Cir.1992) (Table).



�(2)	However, a previous decision on a contested personnel action by EEOC, and possibly NGP, is not res judicata on the whistleblowing allegation before the MSPB in an IRA, and thus the employee could get a second bite at the apple on the personnel action, but of course the only remedy would be for whistleblowing reprisal.  This is the converse of Massimino�TA \s "Massimino" \c 1� where the MSPB treats an IRA on an OAA as an MSPB appeal, but the MSPB limits an IRA to a NOAA to the whistleblowing issue, thus an EEO complaint and possibly an NGP, would not be res judicata on an NOAA IRA.



(3)	It follows then that an employee could dual process an EEO complaint and an IRA on a NOAA.





D.	Dual Processing & OSC Complaints�tc \l2 "D.	Dual Processing & OSC Complaints�.



1.	7121(d) Restriction - MBUs & NGP v. OSC�tc \l3 "1.	7121(d) Restriction - MBUs & NGP v. OSC�.  Section 7121(d) provides that an aggrieved MBU affected by a PPP which falls under the coverage of the NGP or a “statutory procedure” may raise the “matter” (the contested personnel action) under the statutory process or NGP “but not both.”  So far in this outline, the "statutory procedure" has meant the EEO complaint process (42 U.S.C. 2000e-16(b)), or the MSPB appeal process (5 U.S.C. 7101).  However, the OSC complaint and OSC/IRA processes are both creatures of statute (5 U.S.C. 1214, 1221, respectively), and thus should also fall within the definition of 7121(d)’s "statutory procedure".  (That is the conclusion of this outline but it should be noted that there are no cases on point, and for that matter, I have found no discussions of the issue.)  Thus, the restriction in 7121(d) should read, an "aggrieved employee affected by a prohibited personnel practice ...  which also falls under the coverage of the negotiated grievance procedure may raise the matter [i.e., the contested personnel action] under a statutory procedure [MSPB, EEO, or OSC], or the negotiated grievance procedure but not both."



a.	The prohibition against dual processing NGP and OSC in 7121(d) applies irrespective of whether discrimination is alleged.



2.	7121(g) Restriction - MBUs & OSC Actions Where No Discrimination is Alleged�tc \l3 "2.	7121(g) Restriction - MBUs & OSC Actions Where No Discrimination is Alleged�.  An "aggrieved employee" alleging a PPP (but not discrimination) is limited to picking one of the following options:



(1)	Filing an MSPB appeal (if the personnel action is otherwise appealable to the MSPB); or



(2)	Filing an NGP; or

(3)	Filing a complaint with the OSC; or, 



(4)	If whistleblowing reprisal is alleged, filing an OSC/IRA action.



5 U.S.C. 7121(g).  The House Committee Report on the Reauthorization Act of October 29, 1994, summarizing the major features of the legislation, related: 



The legislation ... provides a mutually exclusive provision that when an individual chooses one of the possible routes:  redress before the Office of Special Counsel[;] the Merit Systems Protection Board; as an individual right of action before the MSPB; through binding arbitration;  ... the other options are foreclosed. The exception is that individuals seeking corrective action from the MSPB through an Individual Right of Action first must have sought corrective action from the Office of the Special Counsel. 



H.R.Rep. No. 2970, 103d Cong., 2d Sess. 9 (1994); Briley�TA \s "Briley  " \c 1� v. National Archives and Records Admin., 71 M.S.P.R. 211, 1996 W.L. 437681 (1996).  Where the individual fits within the definition of "aggrieved employee" and no discrimination is alleged, 7121(g) operates to reverse the holding in Augustine�TA \s "Augustine" \c 1� v. Dept. of Justice, 50 M.S.P.R. 648, 653 (1991) (which held that filing an NGP grievance - arbitration did not divest MSPB of jurisdiction over a whistleblower IRA complaint).



Warning:  Congress enacted restrictions on dual processing OSC complaints in the OSC's Reauthorization Act of 1994, Pub.L. 103-424, Oct. 29, 1994, 108 Stat. 4365, codified at 5 U.S.C. 7121(g).  It is too soon know how the restrictions apply; 7121(g) is poorly drafted and neither the MSPB nor the Court of Appeals for the Federal Circuit have had the opportunity to issue definitive opinions on the provision.  The MSPB is only now issuing proposed regulations to implement 7121(g).  62 Fed. Reg. 17041, 17043, 17045 (amending 5 C.F.R. 1201.3(c)(1)(ii)) (April 9, 1997).



a.	Why the 7121(g) "aggrieved employee" is an MBU.  There are at least three ways to define who the “aggrieved employee” are in 7121(g) -- Congress probably intended the term to include all employees but the definition most likely to be adopted is that “aggrieved employees” is limited to aggrieved MBUs.  That definition is supported by straightforward statutory interpretation described below; it is also the conclusion reached by OSC officials in informal discussions; and it is the definition adopted by the MSPB in its proposed regulations implementing 7121(g).  62 Fed. Reg. 17041, 17043, 17045 (April 9, 1997) (amending 5 C.F.R. 1201.3(c)(1)(ii)).



(1)	Using the statutory definition of “employee” at 7103(a)(2), employees are workers (my term) while non-employees are "supervisors or management officials."  Thus the term "employee" includes workers who are members of bargaining units (MBUs) and workers who are non-MBUs, while management officials and supervisors constitute non-employees.  When we read the dual processing restrictions in 7121(d) and (g) together, the distinction between "employees" and "non-employees" reverts to a distinction between MBUs and non-MBUs.  The reason for this transformation is that workers who are MBUs have a different avenue of redress than workers who are not MBUs - MBUs alone have the NGP grievance process and the ability to file NGP grievances subjects MBUs to restrictions in 7121(d) and (g).  Thus non-MBU workers are left with the same avenues of relief as or supervisors or management officials.



(2)	While this outline's interpretation of "aggrieved employee" depends on OSC complaints being subject to the restriction in 7121(d), it should be noted that the MSPB has held the restrictions in 7121(e), regarding election between NGP and MSPB appeals for personnel actions taken under 4303 or 7512, do not limit the ability of MBUs to dual process an NGP and an OSC complaint.  Augustine�TA \s "Augustine" \c 1� v. Dept. of Justice, 50 M.S.P.R. 648, 653 (1991).  The MSPB did not discuss 7121(d) in Augustine.  The effect of these rules are depicted in the following schematic which demonstrates that the avenues of redress are the same for "supervisors and management officials" and non-MBU workers, while the avenues of redress for MBUs are different.
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b.	Reading the 7121(g) dual processing restriction in isolation would suggest that if the employee makes an allegation of discrimination then they may dual process not only OSC complaints with MSPB appeals or EEO complaints, the employee could dual process an OSC complaint and an NGP grievance as well.  However, the restrictions in 7121(g) on dual processing should be read in conjunction with the restriction on dual processing in 7121(d), which forces a choice between NGP and available statutory procedures.



3.	MSPB Regulations Restrict Dual Processing of MSPB Appeals v. IRAs�tc \l3 "3.	MSPB Regulations Restrict Dual Processing of MSPB Appeals v. IRAs�.  If the contested personnel action “is also appealable to the Board under a law, rule, or regulation other than 5 U.S.C. 1221(a) [i.e., can reach the MSPB through other than an IRA; is an OAA], the employee may either file an appeal of this ‘otherwise appealable action’ directly with the Board or do so after first seeking corrective action from OSC.”  Thompson�TA \s "Thompson v. Dept. of Justice, 61 M.S.P.R. 364 (1994" \c 1� v. Dept. of Justice, 61 M.S.P.R. 364, 367 (1994) {~MBU; removal; ~discrim, WB: OSC, IRA to MSPB}, citing, see 5 C.F.R. 1209.2(b) (Where the contested personnel action is OAA, the “appellant may choose either to seek corrective action from the Special Counsel before appealing to the Board or to appeal directly to the Board.”); 5 C.F.R. 1209.5(b).  This restriction applies regardless of whether discrimination is alleged or whether the action is appealable to the MSPB under chapters 43 or 75 or by OPM regulation. 



a.	Of course the requirement to choose only exists where the contested personnel action is OAA.  In NOAA cases the employee does not have the option of initially filing an MSPB appeal because the contested personnel action is not directly appealable to the MSPB.  5 C.F.R. 1209.2(b)(1) (“If the action is not otherwise directly appealable to the Board, the appellant must seek corrective action from the Special Counsel before appealing to the Board.”).



4.	OSC Actions and EEO Complaints�tc \l3 "4.	OSC Actions and EEO Complaints�.  There is no direct statutory or regulatory prohibition on dual processing EEO complaints and OSC actions.  Indeed, the 7121(g) requirement to choose between OSC actions, NGP, and MSPB does not apply when discrimination is alleged.  However, the policy stated in statute, OSC regulations, and MSPB decisions is that OSC should not accept complaints for investigation when other administrative procedures are available.  5 U.S.C.A. 1216(b) ("The Special Counsel shall make no investigation ... if the Special Counsel determines that the allegation may be resolved more appropriately under an administrative appeals procedure"); 5 C.F.R. 1810.1 ("the Special Counsel will normally avoid duplicating ... [EEO complaint and MSPB appeal] procedures and will defer to those procedures rather than initiating an independent investigation."); Spruill�TA \s "Spruill v. MSPB" \c 1� v. MSPB, 978 F.2d 679, 692 (Fed. Cir. 1992) ("The OSC policy of avoiding duplication of effort by referring discrimination matters to the EEOC conserves governmental resources and avoids potentially conflicting procedures or outcomes.  It acknowledges the EEOC role as an expert agency in discrimination matters, facilitates EEOC consolidation of important statistical data, and provides an efficient division of decision making labor.  In short, it promotes efficiency and economy.  Our conclusion today reinforces Congress' efforts to provide the MSPB with a workload that is within its resources and to provide the EEOC with a continuing leadership role in the ongoing battle to eradicate discrimination.").  Thus, even though there is no statute or regulation which prohibits dual processing an EEO complaint and an OSC action, in practical terms it is a rare event.



a.	As an exception to this general policy though, OSC will investigate allegations of harassment, particularly sexual or racial harassment.  E.g., �TA \s "Special Counsel v. Russell,  M.S.P.R. " \c 1 \l "Special Counsel v. Russell, 32 M.S.P.R. 115 (1987)"�Special Counsel v. Russell, 32 M.S.P.R. 115 (1987) (OSC prosecution of sexual harassment).



b.	Further, employees can avoid this policy restriction by alleging whistleblowing reprisal, which allows them to file an IRA, while at the same time alleging discrimination in the EEO complaint process.  Allowing dual processing makes some sense when the employee is contesting a NOAA action because the EEOC has no jurisdiction to  adjudicate the whistleblowing reprisal claim and the MSPB will limit its adjudication of the NOAA OSC action to the whistleblowing claim.  See discussion page 166.  What will happen when an employee dual processes an OAA IRA plus a mixed EEO complaint is anybody’s guess.  Technically, the employee could get a hearing before an MSPB AJ via the IRA process and get a second bite of the MSPB AJ hearing apple by filing an MSPB appeal on the agency’s FAD on the mixed EEO complaint.  How the MSPB will deal with this is uncertain - the MSPB might bar a second hearing based on res judicata or law of  the case theory, or allow two hearings but limit the theories advanced in each.  Indications are the second approach will be adopted.  The follow-on issue is after the MSPB’s decision, if complainant appeals to the EEOC, what issues can the EEOC review?



c.	Dual Processing OSC Complaints and IRA Exhaustion Requirements.  First, it should be noted that where IRA appeals may be dual processed with an EEO complaint, employees must still meet the IRA exhaustion requirements of 5 U.S.C. 1214(a)(3) -- filing a complaint with OSC, giving OSC 120 days to investigate before filing an IRA, or filing an IRA within 65 days of being notified by OSC that the investigation has been closed without investigation.  5 C.F.R. 1209.5(a)(1).  This point is demonstrated by the MSPB's decision in Hartfield�TA \s "Hartfield v. DoD, 70 M.S.P.R. 20" \c 1� v. Dept. of Defense, 70 M.S.P.R. 20 (1996) {~MBU; MSPB 75 (30 day suspension)}.  Ms. Hartfield, a supervisor, was given a 30 day suspension, filed an OSC complaint and less than 120 days later filed an MSPB appeal.  In the appeal, Ms. Hartfield indicated an OSC complaint had been filed, the AJ noting less than 120 days had gone by, raised the issue of jurisdiction.  In Ms. Hartfield's response, she alleged discrimination.  The AJ dismissed the appeal which the MSPB agreed was proper, but remanded the case to the AJ because 120 days had passed since Ms. Hartfield sought corrective action from the OSC.



d.	Limits on What MSPB Will Adjudicate In Dual Processed Actions.  Here we are discussing not just what the MSPB will review in an OSC/IRA action, but what the MSPB will review if the OSC/IRA action is dual processed with an EEO complaint.  (Remember, you can't dual process NGP and OSC due to 7121(d) and you can’t dual process an OSC complaint and an MSPB appeal due to the MSPB’s regulations at 5 C.F.R. 1209.2(b)(2); Thompson�TA \s "Thompson v. Dept. of Justice, 61 M.S.P.R. 364 (1994" \c 1� v. Dept. of Justice, 61 M.S.P.R. 364, 367 (1994)).  Thus, this discussion is somewhat different than, but deeply related to, the earlier discussion of OAA and NOAA cases at page 166.



Warning:	What the MSPB will adjudicate where an OSC/IRA action is dual processed with an EEO complaint is an unexplored area of the law.  Not only is there the difficulty of working through what the MSPB will review in NOAA and OAA cases (described in the Marren and Massimino �TA \s "Massimino" \c 1�decisions), the Marren and Massimino decisions form the basis for making assumptions on what the MSPB will review where the employee is dual processing the OSC/IRA action with an EEO complaint.  From this less than settled platform, we then launch into the issue of whether the MSPB's decision can be appealed to the EEOC.



e.	What MSPB Will Adjudicate When Employee Files EEO Complaint Followed by an OSC Complaint.  The MSPB will not review an allegation of discrimination or an allegation of WB retaliation or any other affirmative defenses more than once.  Also, where a federal district court has issued a decision on a personnel action challenged as discriminatory, collateral estoppel precludes litigation of any subsequent whistleblower retaliation claim before the MSPB.



(1)	This rule comes from the MSPB's discussion in Massimino�TA \s "Massimino" \c 1�, distinguishing its prior decision in Augustine �TA \s "Augustine" \c 1�v. Dept. of Justice, 50 M.S.P.R. 648 (1991).  The MSPB's 1993 decision in Massimino, that an IRA on an OAA would be treated the same as a regular MSPB appeal (i.e., all affirmative defenses would be adjudicated), seemed at odds with the MSPB's 1991 decision in Augustine (an OAA case) which held that where an MBU had first gone NGP-Arb and lost, and then filed an OSC/IRA action, the MSPB only ordered its AJ to adjudicate the whistleblowing claim in the IRA action.  Augustine �TA \s "Augustine" \c 1�v. Dept. of Justice, 50 M.S.P.R. 648, 654 (1991) {MBU, MSPB 43 (removal):  NPG-ARB-OSC (adding whistleblowing allegation) -IRA-MSPB (adding discrimination allegation)}.  The Board acknowledged this seeming contradiction in �TA \s "Massimino" \c 1�Massimino.  "The Board provided no instruction [to its AJ] with regard to the appellant's additional claims of harmful error and age discrimination.  See Augustine, 50 M.S.P.R. at 649.  The Board's silence in this regard could be construed to suggest that, although the appeal was from an OAA, by [Massimino] seeking corrective action from the OSC first [i.e., by not filing an MSPB appeal initially] the appellant [Massimino] was limited before the Board only to his whistleblowing claim under 5 U.S.C. 1221(a)."  Massimino v. Dept. of Veterans Affairs�TA \s "Massimino" \c 1�, 58 M.S.P.R. 318, 324 n.8 (1993).  Then the MSPB distinguished Massimino and Augustine on the basis that Augustine had elected to go NGP first and then filed OSC/IRA, while Massimino had gone directly to OSC.  "[I]n Augustine, before seeking corrective action from the OSC, the appellant had elected to grieve his removal under 5 U.S.C. 7121(e) so that, absent the WPA [Whistleblower Protection Act], which created the IRA appeal, he could not have otherwise [having chosen NGP] directly appeal his removal to the Board once he made that election.  Augustine, 50 M.S.P.R. at 653.  As the administrative judge noted in this [Massimino's] appeal, Augustine is distinguishable from this [Massimino's] case in which the appellant [Massimino] could have filed a petition for appeal first [with the MSPB] before seeking corrective action from the OSC because he had not made an election [by filing NGP] as in Augustine."   Massimino�TA \s "Massimino" \c 1� v. Dept. of Veterans Affairs, 58 M.S.P.R. 318, 324 n.8 (1993).



From the results in Augustine�TA \s "Augustine" \c 1� and Massimino and the discussion in Massimino, we get the rule that if the employee chooses one avenue of redress and then seeks to dual process an OSC complaint, the MSPB will only review the whistleblowing allegation in the IRA.  This also means that the MSPB's decision would not be appealable to the EEOC, at least according to the MSPB.



(a)	Note that subsequent to Augustine Congress restricted the ability to dual process NGP and OSC complaints in the OSC FY94 Reauthorization Act which prohibited dual processing NGP and OSC actions in the absence of an allegation of discrimination.  5 U.S.C. 1221(g).  In any case, dual processing NGP & OSC (with or without an allegation of discrimination) is also prohibited by 7121(d) (assuming OSC is a "statutory procedure").  In Augustine the Board correctly found that 7121(e) did not preclude MSPB jurisdiction over an IRA where the MBU had already filed an NGP.  Inexplicably, the MSPB missed the restriction in 7121(d) which prohibits the dual processing of NGP and "statutory procedures."



(b)	Augustine�TA \s "Augustine" \c 1� would also stand for the proposition that where MBU had gone NGP-ARB in OAA and failed to raise discrimination, that MSPB would not consider discrimination for first time on appeal via IRA.  This would seem to be at odds with the Federal Circuit's general position that NGP grievant’s may allege discrimination for the first time on appeal of arbitrator's decision to MSPB.  Jones v. Dept. of Navy, 898�TA \s "Jones v Navy (Fed Cir)" \c 1� F.2d 133, 134 (Fed. Cir. 1990) {MBU, MSPB (chapt. 75), Discrim:  NGP-ARB-MSPB}.  See page 80.



f.	Collateral Estoppel Applies Where Federal District Court Finds No Discrimination and Employee Attempts to Refile Case as an IRA.  Employee was reassigned and filed an EEO complaint; she added an allegation of constructive discharge when she retired.  After a year in the admin EEO process, she filed suit in federal district court alleging Title VII and ADEA violations.  The district court found in favor of the agency on seven claims, but awarded a year-end bonus on the grounds that it was denied in reprisal for filing a discrimination complaint.  The employee then filed a complaint with OSC alleging constructive discharge for whistleblowing.  OSC declined taking the case and she filed an IRA where the MSPB dismissed the complaint.  The Federal Circuit affirmed, holding that she was collaterally estopped from litigating the constructive discharge claim.  While the alleged discrimination was different, Title VII and ADEA in court v. whistleblowing before the MSPB, the ultimate issue in both was whether the employee’s working conditions were so intolerable that her retirement constituted a constructive discharge.  Where the federal district court found no constructive discharge, the MSPB could apply collateral estoppel because the issue in both forums was identical.  �TA \s "Mintzmyer  " \c 1 \l "Mintzmyer v. Dept. of Interior, 84 F.3d 419 (Fed. Cir. 1996)"�Mintzmyer v. Dept. of Interior, 84 F.3d 419 (Fed. Cir. 1996).



g.	What if the Employee Screws Up. The dual processing of EEO and OSC actions is further complicated because while the dual processing employee may not in, an OSC/IRA action be able to appeal the MSPB's decision to the EEOC, the employee should still be able to get to the EEOC through the mixed EEO complaint process, unless of course, they counted on getting there from the MSPB decision on the OSC/IRA action and let the time to file an appeal lapse.  Whether such a lapse would be excused by 5 U.S.C. 7702(f), which allows actions filed with the wrong agency to be considered filed with the proper agency, is anybody's guess.  A partial answer to 7702(f) is that it only applies to mixed MSPB appeals and mixed EEO complaints, not OSC complaints with allegations of discrimination.

h.	EEOC Review of MSPB Decision on Dual Processed OSC/IRA Action. 



(1)	Warning:  The ability of OSC or individuals filing IRA actions to appeal the MSPB's decision to the EEOC is an unexplored area of administrative procedural law.  MSPB decisions on what the Board will review in OAA and NOAA OSC/IRA cases give an indication of whether an appeal to the EEOC is possible, but the MSPB has not discussed the issue of a subsequent appeal to EEOC in its decisions and no decisions on this point from the EEOC have been discovered.  Further, the rule outlined here seems contrary to the mixed case processing statute at 5 U.S.C. 7702.



(2)	Likely Rule in NOAA actions.  In an NOAA IRA, where MSPB only reviews the WB allegation, there should be no appeal to the EEOC because the MSPB has not issued a decision on the allegation of discrimination.  This is similar to the result in putative mixed cases where the MSPB determines the complaint is not mixed and thus no appeal to the EEOC is available in the absence of an MSPB decision on the merits.  See discussion at page 115.



(a)	For example, where an MBU has challenged an NOAA by filing an EEO complaint and dual processed an OSC/IRA action before the MSPB, the MSPB will only review the whistleblowing reprisal claim and not the allegation of discrimination.  Marren �TA \s "Marren, 51 M.S.P.R. 632" \c 1�v. Dept. of Justice, 51 M.S.P.R. 632, 635-40 (1991), aff'd, 980 F.2d 745 (Fed. Cir. 1992) (Table) {MBU, ~MSPB (appraisal), WB, Discrim:  OSC-IRA-MSPB}.  Thus no appeal to the EEOC is available there being no MSPB adjudication of the discrimination issue.  The MBU can only get to the EEOC following a final agency decision on the EEO complaint assuming the appeal to the EEOC is otherwise timely.



(3)	Likely Rule In OAA Actions.



(a)	Where an employee has dual processed an OSC/IRA action with an EEO complaint, again the MSPB will limit its adjudication to the whistleblowing reprisal allegations and thus there is no decision on the EEO allegations to be appealed to the MSPB.  Augustine�TA \s "Augustine" \c 1� v. Dept. of Justice, 50 M.S.P.R. 648 (1991); Massimino �TA \s "Massimino" \c 1�v. Dept. of Veterans Affairs, 58 M.S.P.R. 318, 324 n.8 (1993).  Rather, the employee would gain an appeal to the EEOC through the EEO complaint process.



(b)	Where the employee has not dual processed the OSC complaint, the MSPB would adjudicate the IRA as any other MSPB appeal, considering all affirmative defenses, discrimination and whistleblowing.  Massimino �TA \s "Massimino" \c 1�v. Dept. of Veterans Affairs, 58 M.S.P.R. 318, 324-25 (1993). Thus processing of the EEO allegation after the MSPB's decision would be the same as in any other mixed MSPB appeal under the mixed case statute at 7702.  Whether the whistleblowing allegation could be separately appealed to the Federal Circuit while the EEO allegation is run through the mixed processing procedures is unclear.



(4)	Why MSPB Decisions Indicate an Appeal to EEOC is NOT Possible from MSPB Decisions on OSC/IRA Actions in NOAA Cases.



(a)	In determining what the MSPB could review on OSC/IRA matters appealed to MSPB in NOAA cases, the MSPB determined:  "IRA appeals are not subject to the provisions of 5 U.S.C. §§ 7701 [basic MSPB appeal process statute] or 7702 [mixed case processing statute]; thus the Board lacks jurisdiction to adjudicate the merits of a personnel action at issue in an IRA appeal that is not directly appealable to the Board and lacks the authority to decide, in conjunction with an IRA appeal, the merits of an appellant's allegation of prohibited discrimination."  Massimino�TA \s "Massimino" \c 1� v. Veterans Admin., 58 M.S.P.R. 318, 323 n.5 (1993) {MSPB (demotion), WB, Discrim: OSC-IRA-MSPB}, citing see Marren �TA \s "Marren, 51 M.S.P.R. 632" \c 1�v. Dept. of Justice, 51 M.S.P.R. 632, 635-40 (1991), aff'd, 980 F.2d 745 (Fed. Cir. 1992) (Table) {MBU, ~MSPB (appraisal), WB, Discrim:  OSC-IRA-MSPB}.  Accordingly, because the mixed case processing statute (7702) is not applicable to the MSPB's decision, the inapplicability of 7702 thus removes the statutory basis for EEOC to review the MSPB's decision.



(i)	No case has been found where the EEOC had the opportunity to comment on the effect of MSPB's determination that 7702 is not applicable which thereby removes EEOC's ability to review the personnel action contested through OSC.  Note of course that the MSPB does not object to employees dual processing NOAA cases through the OSC and EEO complaint system.  Marren �TA \s "Marren, 51 M.S.P.R. 632" \c 1�v. Dept. of Justice, 51 M.S.P.R. 632, 641-42 (1991), aff'd, 980 F.2d 745 (Fed. Cir. 1992) (Table) {MBU, ~MSPB (appraisal), WB, Discrim:  OSC-IRA-MSPB}.  Thus, the MSPB's decision in Massimino does not deprive EEOC of the ability to review the underlying personnel action so long as an EEO complaint is filed and EEOC reviews the contested personnel action through the EEO complaint process.



�(b)	One problem with the MSPB's determination that 5 U.S.C. 7701 (MSPB appeal statute) and 7702 (mixed case process statute) don't apply to appeals from IRA actions in NOAA cases is that the MSPB's decision seems to be contrary to the plain language of both statutes.  The MSPB appeal statute, 7701, begins, "An employee ... may submit an appeal from the Merit Systems Protection Board from any action which is appealable to the Board under any law, rule or regulation ... ."  5 U.S.C. 7701(a) (emphasis added).  While the NOAA action is not ordinarily appealable to the MSPB, it would be via statute under 5 U.S.C. 1214 (OSC action) or 1221(IRA).  The mixed case statute, 7702, begins, "Notwithstanding any other provision of law ... in the case of any employee ... who has been affected by an action which the employee ... may appeal to the Merit Systems Protection Board, and alleges that a basis for the action was discrimination ..." may file an appeal with the MSPB.  5 U.S.C. 7702(a)(1) (emphasis added).  Here we have the "notwithstanding any other provision" language and the only requirements that the contested personnel action be appealable (which an NOAA is), and an allegation of discrimination.



(i)	One possible rejoinder by MSPB is that 7701 and 7702 are appeal statutes which authorize appeals directly to MSPB, while matters brought before the MSPB via OSC are only subject to "review" by MSPB.  Of course this position is undercut somewhat as MSPB has determined that in its "review" of an OAA matter brought to the MSPB via OSC would be treated the same as an initial appeal to the MSPB.  Massimino �TA \s "Massimino" \c 1�v. Veterans Admin., 58 M.S.P.R. 318, 324-25 (1993) {MSPB (demotion), WB, Discrim: OSC-IRA-MSPB}.



(ii)	The underlying problem MSPB faces regarding its review of NOAA cases is that it did not want to create MSPB appeal rights for every personnel action by simply allowing employees to add an allegation of whistleblowing retaliation.





XVI.  OPM REQUEST FOR RECONSIDERATION�tc \l1 "XVI.  OPM REQUEST FOR RECONSIDERATION�.  



The Air Force �has no right of appeal following an arbitrator's or an MSPB decision, nor can the agency directly request the arbitrator or the MSPB to reconsider a decision.  �TA \s "AFGE v. FLRA (D.C. Cir.)" \c 1 \l "AFGE v. FLRA, 850 F.2d 782 (D.C. Cir. 1988)"�AFGE v. FLRA, 850 F.2d 782 (D.C. Cir. 1988) (agency improperly requested arbitrator to reconsider his decision).  Instead, the agency must ask OPM to request reconsideration.  In the Air Force�, requests for OPM intervention are made through the AFLSA/CLLO.  (Page 104, Diagram Block MG6).



A.	Statutory Predicate For OPM to Request Reconsideration of MSPB or Arbitrator's Decision�tc \l2 "A.	Statutory Predicate For OPM to Request Reconsideration of MSPB or Arbitrator's Decision�.  



1.	Statutory Predicate for OPM's Request to Reconsider an MSPB Decision.  Section 5 U.S.C. 7703(d) provides that the Director of OPM may obtain a review of any final decision of the MSPB by filing a petition with the Federal Circuit.  The statute has a required predicate which is relevant here:



"If the Director did not intervene in a matter before the Board, the Director may not petition for review of a Board decision under this section unless the Director first petitions the Board for a reconsideration of its decision ... ."



This only applies to decisions by the full MSPB, not to decisions of MSPB AJs which only become final MSPB decisions because neither party files a petition for review (PFR) with the full Board.  �TA \s "McCabe v. DoT" \c 1 \l "McCabe v. Dept. of Transportation, 21 M.S.P.R. 85 (1984)"�McCabe v. Dept. of Transportation, 21 M.S.P.R. 85 (1984); �TA \s "Horner v. Burns" \c 1 \l "Horner v. Burns, 783 F.2d 196 (1986)"�Horner v. Burns, 783 F.2d 196, 201-02 (1986).



2.	Statutory Predicate for OPM's Request to Reconsideration of an Arbitrator's Decision.  



a.	Summary.  OPM's right to request reconsideration of an arbitrator's decision is limited in comparison to requests to reconsider MSPB decisions.  Whereas OPM can request MSPB to reconsider any MSPB decision, because of a restriction in 7121(f), OPM can only request an arbitrator to reconsider a grievance concerning a contested personnel action taken under section 4303 or 7512.



Practice Tip:	Arbitrators are usually very surprised to receive a request for reconsideration from OPM, an organization many have never heard of.  The agency rep may want to inform the arbitrator of such a possibility in a pre-hearing brief on the rules applicable to arbitrators in federal sector cases.



b.	The statutory predicate to OPM's ability to request that the arbitrator to reconsider his/her decision begins with 7121(f) which references 7703.  Section 7121(f) provides: 

In matters covered under sections 4303 and 7512 ... which have been raised under the negotiated grievance procedure[,] ... section 7703 of this title pertaining to judicial review shall apply to the award of an arbitrator in the same manner and under the same conditions as if the matter had been decided by the Board [i.e, the MSPB].



Of course, we are not interested here in judicial review of the arbitrator's decision, we want to know about OPM intervention in the administrative process.  As seen above however, subsection §7703(d) discusses OPM requests for reconsideration of MSPB decisions.  Modified for OPM requests for reconsideration of an arbitrator's decision, section 7703(d) would read:



If the Director did not intervene in a matter before the Arbitrator, the Director may not petition for review of an Arbitrator's decision in 4303 or 7512 cases unless the Director first petitions the Arbitrator for a reconsideration of his/her decision ... .



5 U.S.C. 7703(d) (modified for arbitrator's decision) (emphasis added).



c.	OPM Cannot Ask an Arbitrator to Reconsider a Decision on a Personnel Action Not Taken Under 4303 or 7512.  In arbitration cases, we only get to the OPM reconsideration language in 7703(f) by going through 7721(f).  Section 7721(f), by its own terms, does not apply to all arbitrator's decisions, only "matters covered under sections 4303 and 7512."  Thus, personnel actions which were not taken under 4303 or 7512 and which were contested through NGP/arbitration, the arbitrator's decision is immune from an OPM request for reconsideration.



(1)	Another way of stating it:  7121(f) doesn't substitute "review of a Board decision" with "review of an arbitrator's decision" in 7703(d).  Rather, the substituted phrase for "review of a Board decision" is "review of an Arbitrator's decision in 4303 or 7512 cases."



(2)	This is not to say that OPM can never ask for reconsideration in a non-4303 non-7512 case.  It means that OPM cannot ask the arbitrator to reconsider.  Instead, where the MBU is contesting a personnel action not taken under 4303 or 7512, and alleges discrimination, goes NGP, then to arbitration, and then appeals the arbitrator's decision (or the FLRA decision) to the MSPB, once the MSPB issues its decision, then OPM can request reconsideration of the MSPB's decision.



B.	Grounds for Reconsideration�tc \l2 "B.	Grounds for Reconsideration�.  OPM may only ask for reconsideration where:



(A) the interpretation or application of any civil service law, rule or reg, under OPM's jurisdiction is at issue; and



(B) The OPM Director is of the opinion that an erroneous decision would have a substantial impact on any civil service law, rule or regulation under the jurisdiction of the OPM.



5 U.S.C. 7703(d); 5 C.F.R. 1201.119(a). 



1.	OPM cannot seek reconsideration on nonprecedential decisions.  MSPB AJ decisions lack precedential value, accordingly, OPM cannot seek reconsideration of MSPB/AJ decisions as the decision would have no impact on civil service law.  McCabe�TA \s "McCabe v. DoT" \c 1� v. Dept. of Transportation, 21 M.S.P.R. 85 (1984); Horner�TA \s "Horner v. Burns" \c 1� v. Burns, 783 F.2d 196, 201-02 (1986).



2.	OPM decides what issues will have a substantial impact - even MSPB "short form" decisions are subject to OPM intervention.  The Federal Circuit required the MSPB to abandon its requirement that OPM establish a "substantial impact" before the MSPB would reconsider its decision.  OPM's right to request reconsideration of either an arbitrator's or MSPB's decision is now virtually unlimited.



a.	The "Board may not refuse to consider the [OPM] Director's petition on the merits because it disagrees with the Director's discretionary determination which the Director is required to make before filing the petition."  �TA \s "Newman v. Lynch" \c 1 \l "Newman v. Lynch, 897 F.2d 1144 (Fed.Cir. 1990)"�Newman v. Lynch, 897 F.2d 1144, 1147 (Fed.Cir. 1990), overruling e.g.:  �TA \s "Alfaro v. DoT" \c 1 \l "Alfaro v. Dept. of Transportation, 20 M.S.P.R. 490 (1984)"�Alfaro v. Dept. of Transportation, 20 M.S.P.R. 490 (1984) (MSPB hearing procedures not within OPM's province); �TA \s "Chambers v. Dept. of Army" \c 1 \l "Chambers v. Dept. of Army, 23 M.S.P.R. 260 (1984)"�Chambers v. Dept. of Army, 23 M.S.P.R. 260 (1984) (mitigation of penalty under Douglas is not subject to an OPM request for reconsideration); �TA \s "Seibel v. Air Force" \c 1 \l "Seibel v. Dept. of the Air Force, 18 M.S.P.R. 512 (1983)"�Seibel v. Dept. of the Air Force, 18 M.S.P.R. 512 (1983) (dispute on the facts does not constitute a substantial impact on OPM law thus such a dispute is not within OPM's province).  



b.	The MSPB followed suit.  The "Board may not question the authority of the Director of OPM to seek reconsideration of a Board decision, but must consider the Director's petition on the merits."  �TA \s "Hammond v. Navy" \c 1 \l "Hammond v. Dept. of the Navy, 50 M.S.P.R. 174 (1991)"�Hammond v. Dept. of the Navy, 50 M.S.P.R. 174, 180 (1991), overruling, Allen�TA \s "Allen v. HUD " \c 1� v. Department of Transportation, 22 M.S.P.R. 314, 316 (1984) (holding that OPM cannot seek reconsideration of factual determinations), and its progeny e.g., �TA \s "Thomas v. DoT" \c 1 \l "Thomas v. Department of Treasury, 25 M.S.P.R. 217 (1984)"�Thomas v. Department of Treasury, 25 M.S.P.R. 217, 220 (1984); �TA \s "Cofield v. GPO" \c 1 \l "Cofield v. Government Printing Office, 26 M.S.P.R. 580 (1985)"�Cofield v. Government Printing Office, 26 M.S.P.R. 580, 582 (1985).





C.	Purpose for Reconsideration�tc \l2 "C.	Purpose for Reconsideration�.  The purpose of OPM reconsideration is to ensure that OPM has the opportunity to present its views as to the laws within OPM's jurisdiction.  





D.	Request for Reconsideration Limited to Facts and Issues of Record�tc \l2 "D.	Request for Reconsideration Limited to Facts and Issues of Record�.  In its request for reconsideration, OPM is limited to both the facts in the record and the issues raised before the MSPB or arbitrator.  Cofield�TA \s "Cofield v. GPO" \c 1� v. GPO, 26 M.S.P.R. 261 (1985) (issue not raised or considered by Board); �TA \s "Nazelrod v. Dept. of Justice" \c 1 \l "Nazelrod v. Dept. of Justice, 54 M.S.P.R. 461 (1992)"�Nazelrod v. Dept. of Justice, 54 M.S.P.R. 461 (1992) (issue not raised or considered by Board); �TA \s "Notham v. Army" \c 1 \l "Notham v. Dept. of Army, 29 M.S.P.R. 190 (1985)"�Notham v. Dept. of Army, 29 M.S.P.R. 190 (1985) (OPM cannot makeup evidentiary deficiencies in its request for reconsideration); �TA \s "Hubbard v. Walter Reed" \c 1 \l "Hubbard v. Walter Reed Army Medical Center, 29 M.S.P.R. 187 (1985)"�Hubbard v. Walter Reed Army Medical Center, 29 M.S.P.R. 187 (1985) (MSPB rejected OPM's reconsideration request which offered missing evidence that OPM had approved the Army's performance appraisal system).





E.	When OPM Can Request Reconsideration�tc \l2 "E.	When OPM Can Request Reconsideration�.  Where OPM has not intervened in a case, OPM has statutory authority to request MSPB to reconsider its decisions.  5 U.S.C. 7703(d); �TA \s "Travaglini" \c 1 \l "Travaglini v. Dept. of Education, 23 M.S.P.R. 417 (1984)"�Travaglini v. Dept. of Education, 23 M.S.P.R. 417 (1984); �TA \s "Jacobsen v. OPM" \c 1 \l "Jacobsen v. OPM, 28 M.S.P.R. 441 (1985)"�Jacobsen v. OPM, 28 M.S.P.R. 441 (1985), citing, �TA \s "O'Brien v. OPM" \c 1 \l "O'Brien v. OPM, 23 M.S.P.R. 579 (1984)"�O'Brien v. OPM, 23 M.S.P.R. 579 (1984).



1.	Time limits on OPM's Request for Reconsideration.  OPM must make the request within 35 days from the date the arbitrator's decision is served on the Air Force� or the union, whichever was the latest.  5 U.S.C. 7703(b)(1); �TA \s "Bloomer v. HHS" \c 1 \l "Bloomer v. Dept. of HHS, 966 F.2d 1436 (Fed. Cir. 1992)"�Bloomer v. Dept. of HHS, 966 F.2d 1436, 1438 (Fed. Cir. 1992) (section 7512 action); 5 C.F.R. 1201.119(b) (1987), rejecting the rule adopted in, �TA \s "Devine v. Sutermeister" \c 1 \l "Devine v. Sutermeister, 724 F.2d 1558 (Fed. Cir. 1983)"�Devine v. Sutermeister, 724 F.2d 1558, 1562 n.4 (Fed. Cir. 1983) (30 day time period within which OPM may seek reconsideration runs from the date OPM receives the arbitrator's decision).



2.	If OPM fails to file the petition in 35 days, the arbitrator lacks authority to reconsider his/her decision.  Bloomer�TA \s "Bloomer v. HHS" \c 1� v. Dept. of HHS, 966 F.2d 1436, 1438-39 (Fed. Cir. 1992) (section 7512 action).





F.	Arbitrator's Consideration of OPM's Request�tc \l2 "F.	Arbitrator's Consideration of OPM's Request�.  Arbitrators may not refuse OPM's timely request for reconsideration.  Neither should the arbitrator review whether or not the error OPM is asserting will have a substantial impact on civil service law.  See, �TA \s "York" \c 1 \l "York v. U.S. Postal Service, 18 M.S.P.R. 505 (1984)"�York v. U.S. Postal Service, 18 M.S.P.R. 505 (1984) (OPM reconsideration of MSPB appeal).  The arbitrator must consider the merits of OPM's request, but the arbitrator is not required to issue a reasoned decision or analysis of the issues raised in OPM's petition.  �TA \s "Newman v. Corrado" \c 1 \l "Newman v. Corrado, 897 F.2d 1579 (Fed. Cir. 1990)"�Newman v. Corrado, 897 F.2d 1579, 1582-83 (Fed. Cir. 1990) (section 7512 action).





G.	MBU's Appeal of Arbitrator's Reconsidered Decision�tc \l2 "G.	MBU's Appeal of Arbitrator's Reconsidered Decision�.  When the arbitrator issues his/her reconsidered decision, the MBU may appeal the decision to the MSPB.





H.	Agency's Ability to Appeal Arbitrator's Reconsidered Decision�tc \l2 "H.	Agency's Ability to Appeal Arbitrator's Reconsidered Decision�.  The agency has no appeal rights in the administrative process.  However, OPM may appeal the non-discrimination aspects of the decision to the Federal Circuit.  5 U.S.C. 7703(d).



�

	-  PART 4  -

	THE AVENUES OF REDRESS�tc \l1 "	-  PART 4  -	THE AVENUES OF REDRESS�



Procedural Notations.  It is all too easy to get lost and confused regarding what step in the process is being discussed.  In order to reduce the confusion, a code, similar to that used in citations describing procedural history of the case, is placed at the beginning of each section.  



Information to the left of the colon describes:  whether the employee is a bargaining unit member (MBU) or not (~MBU); whether the contested personnel action is appealable to the MSPB under chapters 43 or 75 (MSPB 43, 75), or appealable to the MSPB but not under chapters 43 or 75 (MSPB ~43, 75), or not appealable to the MSPB (~MSPB); and the type of allegation - whether discrimination is alleged (Discrim) or not (No Discrim); whether an unfair labor practice is alleged (ULP); when a prohibited personnel practice not including discrimination or whistleblowing reprisal is alleged (PPP); and (WB) when whistleblowing reprisal is alleged.



Information to the right of the colon describes the procedural history of the case, the last step being the one discussed in the material which follows, e.g., NGP-ARB-FLRA means FLRA review will be discussed regarding a case that has been taken through the grievance arbitration process.





~MBU; ~MSPB; No Discrim:  Options

XVII.  OPTIONS FOR NON-MBU WHERE THE CONTESTED PERSONNEL ACTION IS 	   NOT APPEALABLE TO THE MSPB�tc \l1 "XVII.  OPTIONS FOR NON-MBU WHERE THE CONTESTED PERSONNEL ACTION IS 	   NOT APPEALABLE TO THE MSPB�.



A.	No Discrimination is Alleged�tc \l2 "A.	No Discrimination is Alleged�.  Employees can file an administrative grievance; or if their allegation includes a PPP, they may file a complaint with OSC with an IRA if the PPP is whistleblowing reprisal; and if a ULP is alleged, the non-MBU may file a ULP charge.



Practice Tip:	Given these parameters the employee:  can't file an EEO complaint, there is no allegation of discrimination; can't file an MSPB appeal, the personnel action is not appealable to the MSPB; and can't file a NGP grievance, the employee is not in a bargaining unit.  That leaves only three options:  filing an administrative grievance, or if the employee is alleging a PPP, the employee can file a complaint with OSC, and a subsequent IRA with the MSPB if the alleged PPP is whistleblowing retaliation; and if a ULP is alleged, file a ULP.  It is the Air Force’s administrative grievance process regulation which precludes dual processing an administrative grievance with an OSC action or a ULP, but there is no restriction on dual processing an OSC action with a ULP.



~MBU; ~MSPB; No Discrim:  Admin. Grievance

1.	Administrative Grievance�tc \l3 "1.	Administrative Grievance�.  Employees who are not MBUs (or MBUs where the CBA excludes the contested matter from the NGP) may file an administrative grievance with the agency.  OPM regulations on administrative grievances are at 5 C.F.R. part 771 (1996)�.



a.	The 1994 version of part 771 provides detailed instructions on what claims are and are not allowed in the process and who can claim what.  However, on September 11, 1995, OPM essentially released the agencies from these requirements allowing agencies to develop their own administrative grievance systems.  But agency administrative grievance procedure "established under former regulations under this part must remain in effect until the system is either modified by the agency or replaced with another dispute resolution process."  60 Fed. Reg. 47040 (Sept. 11, 1995), codified at, 5 C.F.R. 771.101 (1996).  The Air Force administrative grievance procedure is AFI 36-1203 �TA \s "AFI 36-1203" \c 2�(1 May 1996).  For additional information, see �TA \s "Agency Grievance System" \c 2 \l "Agency Grievance System in the Air Force (CLLO Outline 1996)"�Agency Grievance System in the Air Force (CLLO Outline 1996).�



b.	Practically any matter can be grieved under agency administrative grievance procedure (AFI 36-1201 §14) - except for matters which could be addressed under the NGP, before the MSPB, OPM, the FLRA, or EEOC.  AFI 36-1201 §14.2.  Arguably, alleged PPPs cannot brought through th�e Air Force's administrative grievance process because PPPs are "subject to formal review and adjudication by the" MSPB in the OSC complaint process.  Id.



c.	The employee has 15 days to initiate the administrative grievance process.  AFI 36-1203 �TA \s "AFI 36-1203" \c 2�§12.1.�



~MBU; ~MSPB; No Discrim:  OSC Action

2.	OSC Action�tc \l3 "2.	OSC Action�.  The procedures for filing OSC actions are discussed in brief at page 149, and in Crane, �TA \s "Office of Special Counsel/Whistleblower " \c 2 \l "Crane, Office of Special Counsel/Whistleblower Protection Act (CLLO Outline Sept. 1996)"�Office of Special Counsel/Whistleblower Protection Act (CLLO Outline Sept. 1996).�



a.	There are no time limits for initiating an OSC action.



b.	If OSC declines to prosecute the action, the employee has no further administrative option, with one exception.  The exception is if the employee has alleged whistleblowing retaliation as well as discrimination.  Then the employee may file an IRA with an MSPB regional office for a hearing before an MSPB AJ within 65 days of the OSC notice that it will not seek relief for the employee or after the OSC has had the complaint for 120 days.  5 U.S.C. 1214(a)(3); 5 C.F.R. 1209.5(a)(1).



(1)	Because the contested personnel action is not otherwise appealable to the MSPB, the employee must establish whistleblowing in order to gain MSPB jurisdiction.  Marren�TA \s "Marren, 51 M.S.P.R. 632" \c 1� v. Dept. of Justice, 51 M.S.P.R. 632, 635-40 (1991), aff'd, 980 F.2d 745 (Fed. Cir. 1992) (Table) {MBU, ~MSPB (appraisal), WB, Discrim:  OSC-IRA-MSPB}.  Even if the employee establishes whistleblowing, the MSPB has stated in dicta that it will not consider any other affirmative defenses offered by the employee.  See discussion at page 166.



~MBU; ~MSPB; No Discrim, ULP: ULP Charge

3.	ULP Charge�tc \l3 "3.	ULP Charge�.  The procedures for filing a ULP charge are discussed in brief at page 133, and in the Overview�TA \s "Overview of Federal Labor-Management Relations (CLL" \c 2� of Federal Labor-Management Relations (CLLO Outline undated); �TA \s "Burton, Handling ULPs" \c 2 \l "Burton, Handling Unfair Labor Practices Primer (CLLO 1996)"�Burton, Handling Unfair Labor Practices Primer (CLLO 1996).�



a.	While AFI 36-1203 �TA \s "AFI 36-1203" \c 2�precludes dual processing an admin grievance with an OSC action or a ULP, there is no restriction on a non-MBU filing an OSC action and a ULP on the same contested personnel action.  However, OSC may decline to prosecute the OSC complaint if the OSC determines the contested personnel action “may be resolved more appropriately under an administrative appeals procedure,” i.e., because the ULP process is being used.  5 U.S.C. 1216(b); 5 C.F.R. 1801.1.

b.	If an OSC action and a ULP are dual processed, there is no interaction between the two forums.





~MBU; ~MSPB; Discrim:  Options

B.	Options for Non-MBU, Where Personnel Action is Not Appealable to the MSPB, & Discrimination is Alleged�tc \l2 "B.	Options for Non-MBU, Where Personnel Action is Not Appealable to the MSPB, & Discrimination is Alleged�.  The available forums are an EEO complaint, an OSC action, and a ULP.  Technically, there is no restriction on dual or triple processing any of these actions.  Indeed, with respect to dual processing EEO and OSC actions, the MSPB has all but directly stated that even in an IRA, whether the employee establishes whistleblowing or not, the MSPB will not review allegations of discrimination and that if the employee wants the allegation of discrimination reviewed, the employee should also file an EEO complaint.  The reality is however, that pursuant to its policy, OSC will normally not investigate or prosecute allegations of discrimination or ULPs and leaves the employee to the EEO and ULP processes.  5 U.S.C. 1216(b); 5 C.F.R. 1810.1.  The only exception is when egregious harassment is alleged, e.g., race, national origin or sexual harassment the OSC will pursue an action before the MSPB even though the employee has also filed an EEO complaint.  Otherwise, filing a complaint with OSC is advised only if the employee failed to timely initiate the EEO complaint or ULP processes.



Practice Tip:	Given these parameters the employee:  can't file an administrative grievance because discrimination is alleged; can't file an MSPB appeal, the personnel action is not appealable to the MSPB; and can't file a NGP grievance, the employee is not in a bargaining unit.  That leaves three options: filing an EEO complaint; filing an OSC action, with a subsequent IRA with the MSPB if whistleblowing retaliation is also alleged; and filing a ULP with the FLRA.



~MBU; ~MSPB; Discrim:  EEO Complaint

1.	EEO Complaint�tc \l3 "1.	EEO Complaint�.  The procedures for filing an individual EEO complaint are described in Dikeman, Individual EEO Complaint�TA \s "Dikeman, Individual EEO" \c 2� Procedures (CLLO Outline, September 1995-B).�



a.	Employees have 45 days to make initial contact with an EEO counselor and start the complaint process.  29 C.F.R. 1614.105(a)(1).



b.	Dual Processing an EEO Complaint with an OSC Action.  The MSPB has essentially held that where the contested personnel action is not otherwise appealable to the MSPB (NOAA), if the employee wants to have claims of discrimination and whistleblowing retaliation reviewed, the employee should dual process the contested personnel action by filing an OSC and EEO complaint.  Marren �TA \s "Marren, 51 M.S.P.R. 632" \c 1�v. Dept. of Justice, 51 M.S.P.R. 632, 641-42 (1991), aff'd, 980 F.2d 745 (Fed. Cir. 1992) (Table) {MBU, ~MSPB (appraisal), WB, Discrim:  OSC-IRA-MSPB} (Holding that EEO allegation will not be reviewed where employee fails to establish whistleblowing retaliation in NOAA case).



~MBU; ~MSPB; Discrim:  OSC Action

2.	OSC Action�tc \l3 "2.	OSC Action�.  The procedures for filing an OSC action are discussed in brief at page 154, and in greater detail in Crane, Office of Special Counsel/W�TA \s "Office of Special Counsel/Whistleblower " \c 2�histleblower Protection Act (CLLO Outline Sept. 1996).�



a.	There are no time limits for initiating an OSC action.



b.	If OSC declines to prosecute the action, the employee has no further administrative option, with one exception.  The exception is if the employee has alleged whistleblowing retaliation as well as discrimination.  Then the employee may file an IRA with an MSPB regional office for a hearing before an MSPB AJ within 65 days of the OSC notice that it will not seek relief for the employee, or after the OSC has had the complaint for 120 days.  5 U.S.C. 1214(a)(3); 5 C.F.R. 1209.5(a)(1).



c.	If the employee fails to establish whistleblowing retaliation in the IRA, because the contested matter is not otherwise appealable to the MSPB, the MSPB will not review the employee's other allegations.  See page 166.  Even if whistleblowing retaliation is found and the MSPB takes jurisdiction over the appeal, because the contested personnel action is not otherwise appealable to the MSPB, the MSPB probably won't decide the other affirmative defenses including the allegation of discrimination.  See page 168.



d.	Even though discrimination is alleged, there is no further administrative review by EEOC of the MSPB's decision.  This is a result of the MSPB's refusal to adjudicate the employees allegation of discrimination and its holding that IRA appeals of NOAA matters do not constitute mixed case appeals under 5 U.S.C. 7702.  Massimino �TA \s "Massimino" \c 1�v. Veterans Admin., 58 M.S.P.R. 318, 323 n.5 (1993) {MSPB (demotion), WB, Discrim: OSC-IRA-MSPB}, citing see Marren �TA \s "Marren, 51 M.S.P.R. 632" \c 1�v. Dept. of Justice, 51 M.S.P.R. 632, 635-40 (1991), aff'd, 980 F.2d 745 (Fed. Cir. 1992) (Table) {MBU, ~MSPB (appraisal), WB, Discrim:  OSC-IRA-MSPB}.  For additional discussion on this point see page 166.



~MBU; ~MSPB; Discrim, ULP: ULP Charge

3.	ULP Charge�tc \l3 "3.	ULP Charge�.  The procedures for filing a ULP charge  are discussed in brief at page 133, and in the Overview�TA \s "Overview of Federal Labor-Management Relations (CLL" \c 2� of Federal Labor-Management Relations (CLLO Outline undated); Burton,�TA \s "Burton, Handling ULPs" \c 2� Handling Unfair Labor Practices Primer (CLLO 1996).�



a.	There is no restriction on a non-MBU triple processing an EEO complaint, an OSC action or a ULP.  However, OSC may decline to prosecute the OSC complaint if the OSC determines the contested personnel action “may be resolved more appropriately under an administrative appeals procedure,” i.e., because the ULP or EEO process is being used.  5 U.S.C. 1216(b); 5 C.F.R. 1801.1.



b.	If an EEO complaint, OSC action and, or a ULP are dual or triple processed, there is no interaction between the forums.





~MBU; MSPB:  Options

XVIII.  NON-MBU, WHERE PERSONNEL ACTION IS APPEALABLE TO THE MSPB�tc \l1 "XVIII.  NON-MBU, WHERE PERSONNEL ACTION IS APPEALABLE TO THE MSPB�.  



A.	Options Where NO Discrimination is Alleged�tc \l2 "A.	Options Where NO Discrimination is Alleged�.  The available forums are an MSPB appeal and an OSC action.  MSPB regulations prohibit dual processing an MSPB appeal and an IRA, but there is no restriction on dual processing an MSPB appeal and a non-whistleblowing OSC complaint.  5 C.F.R. 1209.2(b)(2).  (Because the employee is not an MBU, the restrictions on dual processing MSPB appeals and OSC actions in 7121(g) do not apply.)



Practice Tip:	Given these parameters the employee:  can't file an EEO complaint, there is no allegation of discrimination; can't file an administrative grievance because the action is appealable to the MSPB; can't file a NGP grievance, the employee is not in a bargaining unit; and can’t file a ULP because the contested personnel action is appealable to the MSPB.  That leaves only two forums, MSPB appeal or an OSC action.  MSPB regulations prohibit dual processing an MSPB appeal and an IRA.



~MBU; MSPB; No Discrim:  MSPB Appeal

1.	MSPB Appeal�tc \l3 "1.	MSPB Appeal�.  The procedures for filing and contesting MSPB appeals are discussed in �TA \s "Crane, MSPB Practice and Procedures Outl" \c 2 \l "Crane, MSPB Practice and Procedures Outline (CLLO Outline Sept. 1996)"�Crane, MSPB Practice and Procedures Outline (CLLO Outline Sept. 1996).�



~MBU; MSPB; No Discrim:  OSC Complaint

2.	OSC Action.  The procedures for filing an OSC action are discussed in brief at page 154, and in greater detail in Crane, Office of Special Counsel/W�TA \s "Office of Special Counsel/Whistleblower " \c 2�histleblower Protection Act (CLLO Outline Sept. 1996).�  OSC policy is to not prosecute an OSC complaint when another forum is available to the employee.  5 U.S.C. 1216(b); 5 C.F.R. 1810.1.  Filing a complaint with OSC is only advised if the employee failed to timely initiate the MSPB appeal.  



a.	There are no time limits for initiating an OSC action.



b.	If OSC declines to prosecute the action, the employee has no further administrative option, with one exception.  The exception is if the employee is alleging whistleblowing retaliation.  Then the employee may file an IRA with an MSPB regional office for a hearing before an MSPB AJ within 65 days of the OSC notice that it will not prosecute the matter or after the OSC has had the complaint for 120 days.  5 U.S.C. 1214(a)(3)(B).



c.	Because the contested personnel action is otherwise appealable (OAA) to the MSPB, the MSPB will treat the IRA as any other MSPB appeal and decide any other affirmative defenses offered by the employee.  Massimino�TA \s "Massimino" \c 1� v. Dept. of Veterans Affairs, 58 M.S.P.R. 318, 324-25 (1993).  For further discussion, see page 169.





~MBU; MSPB; Discrim:  Options

B.	Options for Non-MBU, Where Personnel Action is Appealable to the MSPB, & Discrimination is Alleged�tc \l2 "B.	Options for Non-MBU, Where Personnel Action is Appealable to the MSPB, & Discrimination is Alleged�.  The employee may file a mixed EEO complaint, or a mixed MSPB appeal, and in addition to either option, file an OSC action.



Practice Tip:	Given these parameters the employee:  can't file an administrative grievance, either because the contested personnel action is appealable to the MSPB or there is an allegation of discrimination; can't file an NGP grievance, the employee is not in a bargaining unit; and can’t file a ULP because the contested personnel action is appealable to the MSPB.  The employee can file either a mixed EEO complaint or a mixed MSPB appeal.  Plus, with either mixed complaint, the employee could dual process an OSC complaint with a subsequent IRA if whistleblowing retaliation is alleged.  However, given OSC's policy against dual processing, it is unlikely the employee could actually pursue a mixed complaint and an OSC complaint.



1.	File a Mixed EEO Complaint�tc \l3 "1.	File a Mixed EEO Complaint�.  The procedures for filing a mixed EEO complaint are described at page 105.  EEOC regulations prohibit dual processing a mixed EEO complaint with an MSPB appeal.  29 C.F.R. 1614.302(b).



2.	File a Mixed MSPB Appeal�tc \l3 "2.	File a Mixed MSPB Appeal�.  The procedures for filing a mixed MSPB appeal are described at page 110.  MSPB regulations prohibit dual processing a mixed MSPB appeal with an EEO complaint.  5 C.F.R. 1201.154(a), (c).



3.	OSC Action�tc \l3 "3.	OSC Action�.  By regulation the MSPB precludes the dual processing of an MSPB appeal and an IRA.  5 C.F.R. 1209.2(b)(2).  Technically, the employee may dual process an EEO complaint and an OSC action.  The reality is however, that pursuant to its policy, OSC will normally not investigate or prosecute allegations of PPP discrimination and leaves the employee to the EEO complaint process.  5 U.S.C. 1216(b); 5 C.F.R. 1810.1.  The only exception is when egregious harassment is alleged, e.g., race, national origin or sexual harassment.  The procedures for filing an OSC complaint are discussed in brief at page 153, and in greater detail in Crane, Office of Special Counsel/W�TA \s "Office of Special Counsel/Whistleblower " \c 2�histleblower Protection Act (CLLO Outline Sept. 1996).�  Filing a complaint with OSC is only advised if the employee failed to timely initiate a mixed EEO complaint or mixed MSPB appeal.

�a.	There are no time limits for initiating an OSC action.



b.	If OSC declines to prosecute the action, the employee has no further administrative option, with one exception.  The exception is if the employee is alleging whistleblowing retaliation.  Then the employee may file an IRA with an MSPB regional office for a hearing before an MSPB AJ within 65 days of the OSC notice that it will not prosecute the matter or after the OSC has had the complaint for 120 days.  5 U.S.C. 1214(a)(3)(B); 5 C.F.R. 1209.5(a)(1).



c.	Because the contested personnel action is otherwise appealable to the MSPB, the MSPB will treat the IRA as any other MSPB appeal and decide any other affirmative defenses offered by the employee.  Massimino�TA \s "Massimino" \c 1� v. Dept. of Veterans Affairs, 58 M.S.P.R. 318, 324-25 (1993).  For further discussion, see page 169.



d.	Once the MSPB AJ finds the jurisdiction prerequisites for filing an IRA are met, the case will proceed the same as any other mixed MSPB appeal:  with a hearing before an MSPB AJ; optional PFR filed by either party with the full MSPB; followed by the employee's request for review by the EEOC.  If the EEOC disagrees with the MSPB, the case automatically returns to the MSPB, and if the MSPB still disagrees with the EEOC, the case would go to the special panel.  See page 117 for mixed MSPB appeal procedures and page 182 regarding the ability of IRA appellants to appeal MSPB decision on OAA personnel actions to the EEOC.





MBU; ~MSPB; Options

XIX.  OPTIONS FOR MBU, PERSONNEL ACTION IS NOT APPEALABLE TO MSPB�tc \l1 "XIX.  OPTIONS FOR MBU, PERSONNEL ACTION IS NOT APPEALABLE TO MSPB�.



A.	Predicates�tc \l2 "A.	Predicates�.  



1.	Typical Facts.  This section applies to personnel actions that are not appealable to the MSPB, e.g., a promotion or 5 day suspension, and to personnel actions that are connected to an action appealable to the MSPB.  For example, an EEO complaint over being placed on a performance improvement plan (PIP) is part of an action under 5 U.S.C. 4303, but being PIP'ed itself is not appealable to the MSPB.  Accordingly, where a MBU alleges s/he was PIPed for discriminatory reasons, the available appeal routes are described in this section.  Spencer�TA \s "Spencer v. Shalala,  0010 OFO 94" \c 1� v. Shalala, Secretary of Health & Human Services, 02940010, 94 W.L. 737373 (EEOC/OFO 1994).  Note that an EEO complaint over being PIP’d should be dismissed because a preliminary step to a personnel action is being challenged.  29 C.F.R. 1614.107(e); Dikeman, Individual EEO�TA \s "Dikeman, Individual EEO" \c 2� Complaint Procedures, at 50 (CLLO Outline Sept. 1995-B).



2.	Statutory Predicates.  



a.	"Selection of negotiated procedure in no manner prejudices the right of an aggrieved employee ... to request the Equal Employment Opportunity Commission to review a final [grievance, arbitration, or FLRA] decision in any other matter [i.e., an action not appealable to the MSPB] involving a complaint of discrimination ... ."  5 U.S.C. 7121(d).



b.	When no discrimination is alleged, MBUs are restricted to choosing from NGP, OSC complaints, IRAs, or MSPB appeals.  5 U.S.C. 7121(g).  Section 7121(g) could also be interpreted as prohibiting a ULP from being filed where a PPP other than discrimination is also alleged.





MBU; ~MSPB; No Discrim:

B.	Options Where NO DISCRIMINATION Alleged�tc \l2 "B.	Options Where NO DISCRIMINATION Alleged�.  



Practice Tip:	Given these parameters the MBU:  can't file an administrative grievance because the employee is a member of a bargaining unit (unless the contested personnel action is excluded from the NGP by the CBA); can't file an EEO complaint because no discrimination is alleged; and can't file an MSPB appeal because the contested personnel action is not appealable to the MSPB.  The MBU can file:  NGP; or if a PPP is alleged, could file a OSC complaint with a subsequent IRA if whistleblowing retaliation is alleged; or a ULP charge.  MBUs cannot dual process the NGP and OSC actions due to the restriction in 5 U.S.C. 7121(g).  Neither can MBUs dual process NGP and ULPs.  5 U.S.C. 7116(d).  Further, if a PPP is alleged, 7121(g) could be interpreted as precluding the MBU from filing a ULP.

1.	NGP Grievance�tc \l3 "1.	NGP Grievance�.  The MBU can challenge the contested personnel action through the NGP-Arbitration-FLRA process.  For additional information on NGP grievance procedures, see �TA \s "Federal Sector Grievance Arbitration (Ri" \c 2 \l "Federal Sector Grievance Arbitration (Rights Arbitration) (CLLO Outline 1996)"�Federal Sector Grievance Arbitration (Rights Arbitration) (CLLO Outline 1996).�



MBU; ~MSPB; No Discrim: NGP

a.	NPG�tc \l4 "a.	NPG�.  First, check to see if CBA excludes personnel action from NGP.  If the contested personnel action is excluded from the NGP, management should reject grievance; MBU's option is then the same as a non-MBU, s/he can file an administrative grievance.



(1)	If grievance is not excluded by CBA, proceed with the grievance process which normally ends with a third-step management decision.



(2)	Options After NGP Completed.  The union, not the MBU, can take the agency to arbitration under the CBA.  Because no discrimination was alleged in the NGP, complainant cannot raise an allegation for the first time on appeal to the EEOC.  Price�TA \s "Price v. Dalton, 0017" \c 1� v. Dalton, Secretary of the Navy, 02950017, at 2 (EEOC/OFO 1996) (even where complainant had filed an informal EEO complaint and received notice of final interview before he had filed his NGP).



MBU; ~MSPB; No Discrim: NGP-ARB

b.	Arbitration�tc \l4 "b.	Arbitration�.



(1)	The arbitrator's decision becomes final 30 days after it is issued.  5 U.S.C. 7122(b).



(2)	Union/MBU'S Options After Arbitration.  The union, not the MBU, can file exceptions with the FLRA.  5 U.S.C. 7122(a), 7121(b)(1)(C)(iii)  (arbitration "may be invoked by either the exclusive representative or the agency").



(3)	Agency's Options After Arbitration.  The agency can also file exceptions to the arbitrator's decision with the FLRA.  5 U.S.C. 7122(a) ("Either party to arbitration ... may file with the Authority an exception ... .").  To file exceptions with the FLRA, the base must coordinate with the Air Force Central Labor Law Office �which must get the approval of DOD's Civilian Personnel Management Services (CPMS).  �TA \s "DOD Inst. 1400.25-M "Labor Management Relations"" \c 2 \l "DOD Inst. 1400.25-M "Labor Management Relations" Subchapt. 711 (December 20, 1995)"�DOD Inst. 1400.25-M "Labor Management Relations" Subchapt. 711 (December 20, 1995).



MBU; ~MSPB; No Discrim: NGP-ARB-FLRA

c.	Exceptions Taken to FLRA�tc \l4 "c.	Exceptions Taken to FLRA�.



(1)	Exceptions must be filed within 30 days of receipt of the arbitrator's decision.  5 U.S.C. 7122(b) (West Supp. 1996).



(2)	The FLRA may find the arbitration "award is deficient":



(a)	because the award is contrary to any law, rule, or regulation; or



(b)	on other grounds similar to those applied by Federal courts in private sector labor management relations.



5 U.S.C. 7122(a)(1), (2).



(3)	Remedy.  The FLRA "may take such action and make such recommendations concerning the [arbitrator's] award as it considers necessary, consistent with applicable laws, rules, or regulations."  5 U.S.C. 7122(a).



MBU; ~MSPB; No Discrim: OSC Action

2.	OSC Actions�tc \l3 "2.	OSC Actions�.  If no NGP grievance is filed and the contested personnel action constitutes a PPP, the MBU could file a complaint with OSC.  (The MBU cannot dual process NGP and OSC complaint, either because of the restriction in 7121(d) (assuming an OSC complaint is "a statutory procedure"), or the more direct prohibition in 7121(g)).  With one exception, if OSC decides not to prosecute the matter before the MSPB, the MBU has no further right of review.  The exception is if the MBU has alleged whistleblowing retaliation.  After OSC declines to prosecute the matter, or 120 days have passed since the filing of the OSC complaint, the MBU can file an IRA action with an MSPB regional office for a hearing before an MSPB AJ.  5 C.F.R. 1201.3(b).



a.	Note, because the contested matter under this scenario, is not otherwise appealable to the MSPB (NOAA), if the MBU is unable to establish whistleblowing retaliation, the MSPB will not review any other allegations brought by the MBU.  Marren�TA \s "Marren, 51 M.S.P.R. 632" \c 1� v. Dept. of Justice, 51 M.S.P.R. 632, 635-40 (1991), aff'd, 980 F.2d 745 (Fed. Cir. 1992) (Table) {MBU, ~MSPB (appraisal), WB, Discrim:  OSC-IRA-MSPB}; for further discussion see page 166.  Even if whistleblowing retaliation is found and the MSPB takes jurisdiction over the IRA, because the contested personnel action is NOAA, the MSPB might not decide other affirmative defenses.  See page 168.



b.	For additional discussion of OSC procedures see page 153, and Crane, Office of Special Counsel/W�TA \s "Office of Special Counsel/Whistleblower " \c 2�histleblower Protection Act (CLLO Outline Sept. 1996).�



MBU; ~MSPB; No Discrim, ULP: ULP Charge

3.	ULP Charge�tc \l3 "3.	ULP Charge�.  The procedures for filing a ULP charge are discussed in brief at page 133, and in the Overview�TA \s "Overview of Federal Labor-Management Relations (CLL" \c 2� of Federal Labor-Management Relations (CLLO Outline undated); Burton, Handling�TA \s "Burton, Handling ULPs" \c 2� Unfair Labor Practices Primer (CLLO 1996).�



a.	The ULP statute precludes the dual processing of ULPs and NGP.  Unlike 7121 which precludes dual processing with a timely, written grievance, there is no requirement in 7116(d) that the NGP be timely or in writing in order to bar a subsequent ULP.



b.	While MBUs can certainly contest an unfair labor practice by filing a ULP charge, if they also attempt to challenge the contested personnel action alleging a PPP and file an OSC action, the restrictions in 7121(g) may cause the ULP to be withdrawn.  Section 7121(g) provides that in the absence of an allegation of discrimination, MBUs are limited to NGP, or OSC complaints, or OSC/IRA, or MSPB appeals.  The argument is that if all the MBU is alleging is a ULP, a ULP can be filed.  But if a PPP is also alleged, then the restriction in 7121(g) applies and only one of 7121(g) forums can be used.



c.	In the absence of any statutory bars to dual processing ULPs and OSC actions, there remains the OSC’s policy of not prosecuting OSC complaints if the OSC determines the contested personnel action “may be resolved more appropriately under an administrative appeals procedure,” i.e., because the ULP process is being used.  5 U.S.C. 1216(b); 5 C.F.R. 1801.1.



d.	If an OSC action and a ULP are dual processed, there is no interaction between the two forums.





MBU; ~MSPB; Discrim: Options

C.	MBU Alleges DISCRIMINATION In an Action NOT Appealable to MSPB�tc \l2 "C.	MBU Alleges DISCRIMINATION In an Action NOT Appealable to MSPB�.  The MBU may file NGP, or an EEO complaint, or an OSC action, or a ULP.  If the MBU files an EEO complaint, s/he may also file an OSC complaint; but the MBU may not file an OSC complaint and NGP; neither may the MBU file NGP and a ULP.  5 U.S.C. 7121(d) (assuming OSC complaint is "a statutory procedure"), (e)(1); 7116(d).



Practice Tip:	Given these parameters the MBU:  can't file an administrative grievance, either because the employee is an MBU or discrimination is alleged; and can't file an MSPB appeal because the contested personnel action is not appealable to the MSPB.  The MBU could file:  a NGP grievance; or an EEO complaint; the MBU could file an OSC complaint in lieu of any other actions if a PPP is alleged, with an IRA appeal to MSPB if the PPP is whistleblowing reprisal; or file a ULP charge.  The MBU cannot dual process an NGP grievance and an OSC complaint, nor NGP and a ULP, but could technically dual process an EEO complaint and an OSC complaint.  However, given OSC's policy against dual processing, it is unlikely the employee could actually pursue an EEO and an OSC complaint.



MBU; ~MSPB; Discrim:  EEO Complaint 

1.	EEO Complaint�tc \l3 "1.	EEO Complaint�. Since the contested personnel action is not appealable to the MSPB, regular EEO complaint processing applies.  See Dikeman, Individual EEO�TA \s "Dikeman, Individual EEO" \c 2� Complaint Procedures (CLLO Outline Sept. 1995-B).�



MBU; ~MSPB; Discrim:  OSC Action

2.	OSC Action�tc \l3 "2.	OSC Action�.  The procedures for filing an OSC complaint are discussed in brief at page 153, and in greater detail in Crane, Office of Special Counsel/W�TA \s "Office of Special Counsel/Whistleblower " \c 2�histleblower Protection Act (CLLO Outline Sept. 1996).�



a.	There are no time limits for initiating an OSC complaint.

b.	If OSC declines to prosecute the action, the employee has no further administrative option, with one exception.  The exception is if the employee has alleged whistleblowing retaliation as well as discrimination.  Then the employee may file an IRA with an MSPB regional office for a hearing before an MSPB AJ within 65 days of the OSC notice that it will not seek relief for the employee, or after the OSC has had the whistleblowing complaint for 120 days.  5 U.S.C. 1214(a)(3); 5 C.F.R. 1209.5(a)(1).



c.	If the employee fails to establish whistleblowing retaliation in the IRA, because the contested matter is not otherwise appealable (NOAA) to the MSPB, the MSPB will not review the employee's other allegations.  Marren�TA \s "Marren, 51 M.S.P.R. 632" \c 1� v. Dept. of Justice, 51 M.S.P.R. 632, 635-40 (1991), aff'd, 980 F.2d 745 (Fed. Cir. 1992) (Table) {MBU, ~MSPB (appraisal), WB, Discrim:  OSC-IRA-MSPB}; for further a discussion see page 166.  Even if whistleblowing retaliation is found and the MSPB takes jurisdiction over the appeal, because the contested personnel action is NOAA, the MSPB might not decide other affirmative defenses including the allegation of discrimination.  See page 168.



d.	Even though discrimination is alleged, there is no further administrative review of the MSPB's decision by the EEOC.  This is a result of the MSPB's refusal to adjudicate the employees allegation of discrimination and its holding that IRA appeals of NOAA matters do not constitute mixed case appeals under 5 U.S.C. 7702.  Massimino�TA \s "Massimino" \c 1� v. Veterans Admin., 58 M.S.P.R. 318, 323 n.5 (1993) {MSPB (demotion), WB, Discrim: OSC-IRA-MSPB}, citing see Marren �TA \s "Marren, 51 M.S.P.R. 632" \c 1�v. Dept. of Justice, 51 M.S.P.R. 632, 635-40 (1991), aff'd, 980 F.2d 745 (Fed. Cir. 1992) (Table) {MBU, ~MSPB (appraisal), WB, Discrim:  OSC-IRA-MSPB}.  For additional discussion on this point see page 181.



MBU; ~MSPB; Discrim, ULP: ULP Charge

3.	ULP Charge�tc \l3 "3.	ULP Charge�.  The procedures for filing a ULP charge are discussed in brief at page 133, and in the Overview�TA \s "Overview of Federal Labor-Management Relations (CLL" \c 2� of Federal Labor-Management Relations (CLLO Outline undated); Burton,�TA \s "Burton, Handling ULPs" \c 2� Handling Unfair Labor Practices Primer (CLLO 1996).�



a.	The MBU may not dual process a ULP and NGP.  5 U.S.C. 7116(d).



b.	The restrictions in 7121(g) do not apply where discrimination is alleged.  Thus, there is no restriction on the MBU filing an OSC complaint and a ULP on the same contested personnel action.  However, OSC may decline to prosecute the OSC complaint if the OSC determines the contested personnel action “may be resolved more appropriately under an administrative appeals procedure,” i.e., because the ULP process is being used.  5 U.S.C. 1216(b); 5 C.F.R. 1801.1.



c.	While there is no restriction on ULPs and OSC complaints, ULPs cannot be filed when an “appeals procedure” is available.  5 U.S.C. 7116(d).  If the MBU alleged whistelblowing reprisal, an IRA before the MSPB becomes available, and thus a ULP should not be allowed if the MBU is also alleging whistleblowing reprisal.



d.	Neither is there any restriction on dual processing a ULP and an EEO complaint.



e.	If a ULP is dual processed with an action in another forum, there is no there is no interaction between the ULP process and the other forums.



MBU; ~MSPB; Discrim: NGP

4.	NGP Procedures�tc \l3 "4.	NGP Procedures�.  The MBU files a NGP grievance in accordance with the CBA, and alleges discrimination.



a.	Extent of NGP�tc \l4 "a.	Extent of NGP�.  Check to see if the CBA prohibits allegations of discrimination or the contested personnel action from being contested in NGP.  5 U.S.C. 7121(a)(2).  



(1)	If the CBA does not prohibit allegations of discrimination or the contested personnel action to be grieved, the grievance should be processed in accordance with the NGP.  (Diagram Block G4).



(2)	If allegations of discrimination or the contested personnel action are excluded from NGP, reject grievance and refer MBU to the EEO complaint process.  The attempt to file a grievance where the CBA excludes discrimination from the NGP, constitutes an informal EEO complaint that should be processed as any other EEO complaint.  29 C.F.R. 1614.301(b). (Diagram Blocks G2 - G3).



(3)	If the employee files NGP over a personnel action which is already the subject of a formal EEO complaint, then the grievance is not arbitrable.  Dept. of Housing and Urban Development & AFGE Local 476�TA \s "HUD & AFGE, FLRA" \c 1�, 42 F.L.R.A. 813, 817 (1991) (agency's continued denial of employee's request for a reduced work week is not a new matter and previous EEO complaint bars subsequent grievance), citing, 5 U.S.C. 7121(d); AFGE Local 1760�TA \s "AFGE Local 1760 & SSA" \c 1� & Dept of Health & Human Services, Social Security Admin., Office of Hearings & Appeals, Region II, 36 F.L.R.A. 212, 215-16 (1990) (where grievant had previously filed EEO complaint on 10 day suspension, subsequent grievance was not arbitrable).



b.	Agency's Decision in NGP�tc \l4 "b.	Agency's Decision in NGP�.



(1)	If the MBU alleges discrimination in the NGP, the agency must address the claim of discrimination in its grievance decision.  If the agency does not do so, the agency's decision will not be final, i.e., the deadline on the MBU for appealing the agency's decision to the EEOC is not triggered.  Seremeth�TA \s "Seremeth v. Defense Mapping Agency, 0193" \c 1� v. Defense Mapping Agency, 01831593, IHS 1243-F10, at 4 (EEOC 1985) {MBU, ~MSPB (10 day suspension), Discrim}.



(2)	In the agency's final NGP decision, the agency must inform the MBU of the right to file an appeal with the EEOC in 30 days.  29 C.F.R. 1614.402(a); Seremeth�TA \s "Seremeth v. Defense Mapping Agency, 0193" \c 1� v. Defense Mapping Agency, 01831593, IHS 1243-F10, at 3 (EEOC 1985) {MBU, ~MSPB (10 day suspension), Discrim}.  See page 99, for further discussion of notice.

�

	Mbu, ~mpsb, discrim: NGP diagram here

�



c.	MBU's "Appeal" of Agency's Grievance Decision - Options�tc \l4 "c.	MBU's "Appeal" of Agency's Grievance Decision - Options�.  At the end of the NGP process, usually management's third step decision, the MBU/union's options are:



(1)	Arbitration.  The union, not the MBU, could go to arbitration with management,  5 U.S.C. 7121(b)(1)(C)(iii) (arbitration "may be invoked by either the exclusive representative or the agency");



(2)	Appeal to EEOC.  The MBU can appeal directly to the EEOC from the agency's final decision on the grievance (usually the 3rd step of the grievance process) if the union does not take the grievance to arbitration.  (Diagram Blocks G4, G7); 5 U.S.C. 7121(d); 29 C.F.R. 1614.301, 1614.401(c); �TA \s "Green v. West, OFO" \c 1 \l "Green v. West, Secretary of the Army, 02950006, 95 W.L. 510301 (EEOC/OFO 1995)"�Green v. West, Secretary of the Army, 02950006, 95 W.L. 510301 (EEOC/OFO 1995); Spencer�TA \s "Spencer v. Shalala,  0010 OFO 94" \c 1� v. Shalala, Secretary of Health & Human Services, 02940010, 94 W.L. 737373 (EEOC/OFO 1994); �TA \s "Pulido v. Air Force" \c 1 \l "Pulido v. Dept. of the Air Force, 02850009, IHS 1582-A2 (EEOC/ORA 1987)"�Pulido v. Dept. of the Air Force, 02850009, IHS 1582-A2 (EEOC/ORA 1987).  Complainant can only appeal to EEOC from final NGP decision where discrimination was alleged in the NGP.   Price�TA \s "Price v. Dalton, 0017" \c 1� v. Dalton, Secretary of the Navy, 02950017, at 2 (EEOC/OFO 1996) (even where complainant had filed an informal EEO complaint and received notice of final interview before he had filed his NGP).



(a)	However, an MBU cannot appeal to EEOC from 2d step decision of a 3-step NGP process.  Guidry�TA \s "Guidry v. Dalton 0012" \c 1� v. Dalton, Secretary of the Navy, 02950012, 95 W.L. 597761 (EEOC/OFO 1995) {MBU, ~MSPB (14 day suspension), Discrim: NGP-EEOC}.



(3)	No Right To Go to Federal District Court.  Having selected NGP, the MBU cannot take his/her EEO allegations to federal district court until the grievance has been appealed to the EEOC.  See, �TA \s "Johnson v. Peterson" \c 1 \l "Johnson v. Peterson, 996 F.2d 397, 62 F.E.P. 232 (D.C. Cir. 1993)"�Johnson v. Peterson, 996 F.2d 397, 62 F.E.P. 232 (D.C. Cir. 1993) {MBU, ~MSPB (promotion), Discrim:  NGP-ARB}.  MBU cannot file suit after receiving agency's decision on the second of a three part NGP.  The MBU "upon filing a grievance ... elected the remedy of proceeding under the negotiated grievance procedure and was foreclosed from filing [an EEO] complaint ... .  If he had proceeded to the [NGP] third step, or on to the fourth step of arbitration, he could have requested that the EEOC review the final decision.  However, he failed to exhaust his remedies under the negotiated grievance procedure, therefore, he cannot now proceed under his Title VII statutory remedy."  �TA \s "Smith v. Kaldor" \c 1 \l "Smith v. Kaldor, 869 F.2d 999 (6th Cir. 1989)"�Smith v. Kaldor, 869 F.2d 999, 1006 (6th Cir. 1989) {MBU, ~MSPB, Discrim:  NGP}.  The provisions of 7121(d) do not describe how the MBU gets to federal court once the NGP route is chosen.  The "answer lies in the integration of" 5 U.S.C. 7121(d) and Title VII's 42 U.S.C. 2000e-16(c).  Id., at 400.



(a)	Subsection 7121(d) provides that the MBU who has selected NGP may request review by the EEOC, "[s]election of the negotiated procedure in no manner prejudices the right of an aggrieved employee ... to request the [EEOC] to review a final decision ... involving a complaint of discrimination ... ."



(b)	EEOC regulations provide that where the contested personnel action is not appealable to the MSPB, the agency's final decision on a grievance (usually the third step) may be appealed to the EEOC.  29 C.F.R. 1614.401(c) (MBU "may appeal the final decision of the agency ... on the grievance ...").  Complainant can only appeal to EEOC from final NGP decision where discrimination was alleged in the NGP.  Price�TA \s "Price v. Dalton, 0017" \c 1� v. Dalton, Secretary of the Navy, 02950017, at 2 (EEOC/OFO 1996) (even where complainant had filed an informal EEO complaint and received notice of final interview before he had filed his NGP).



(c)	Title VII provides that, "Only after the EEOC has rendered a decision or failed to do so within 180 days may the employee use section 2000e�16(c) and initiate suit in district court."  Johnson v. Peterson�TA \s "Johnson v. Peterson" \c 1�, 996 F.2d 397, 400 (D.C. Cir. 1993) {MBU, ~MSPB (promotion), Discrim:  NGP-ARB}.



MBU; ~MSPB; Discrim: NGP-ARB

d.	Arbitration�tc \l4 "d.	Arbitration�.  The union, not the MBU, has the option of invoking arbitration from a final agency decision on the MBU's NGP grievance.  5 U.S.C. 7121(b)(1)(C)(iii) (arbitration "may be invoked by either the exclusive representative or the agency"); 5 U.S.C. 7121(d).  (Diagram Block G5).



(1)	Where the arbitrator has accepted an issue involving an allegation of discrimination, the arbitrator must apply substantive EEO law.  �TA \s "Gamble v. Alderson" \c 1 \l "Gamble v. Alderson, Administrator GSA, 02880007 (EEOC/ORA 1988), merits decision aff'd, 05880968 (EEOC 1989)"�Gamble v. Alderson, Administrator GSA, 02880007 (EEOC/ORA 1988) {MBU, ~MSPB (promotion), Discrim: NGP-ARB}, merits decision aff'd, 05880968 (EEOC 1989), citing, �TA \s "Cornelius v. Nutt" \c 1�Cornelius v. Nutt�TA \s "Cornelius v. Nutt" \c 1�, 472 U.S. 648 (1985); �TA \s "Kornis v. International Trade Commission" \c 1 \l "Kornis v. International Trade Commission, 02840001, IHS 1543-A1 (EEOC/ORA 1987)"�Kornis v. International Trade Commission, 02840001, IHS 1543-A1 (EEOC/ORA 1987) {MBU, ~MSPB (promotion) Discrim: NGP-ARB-FLRA-EEOC}, (reversing FLRA decision to the contrary) citing, Cornelius v. Nutt.



(2)	But, the EEOC does not have the authority to review issues deemed non-arbitrable by the arbitrator.  �TA \s "Solberg v. Reno, EEOC" \c 1 \l "Solberg v. Reno, Attorney General, 02920004, IHS 3854-B9 (EEOC 1993)"�Solberg v. Reno, Attorney General, 02920004, IHS 3854-B9 (EEOC 1993).  See discussion at page 218.



(3)	An arbitrator's decision is not "final" until 30 days after the decision is served on a party and no exceptions have been filed.  5 U.S.C.A. 7122(b) (West Supp. 1994).



(4)	MBU's "Appeal" of Arbitrator's Decision.  After the arbitrator's decision on the NGP grievance:



(a)	FLRA.  The union, not the MBU, may file exceptions with the Federal Labor Relations Authority (FLRA).  5 U.S.C. 7122(a) ("Either party to arbitration ... may file with the Authority an exception to the arbitrator's award ... ."  The MBU is not a party to the arbitration.  5 U.S.C. 7121(b)(1)(C)(iii)).  (See page 212.)



(b)	MBU's Appeal to EEOC.  The MBU could appeal the arbitrator's decision to the EEOC.  29 C.F.R. 1614.401(c).  See page 218 for further discussion.

(i)	Administrative Exhaustion.  EEOC regulations provide that a grievant may not appeal to EEOC "when the matter initially raised in the negotiated grievance procedure is still ongoing in that process, is in arbitration, [or] is before the FLRA ... ."  29 C.F.R. 1614.401(c).



(c)	What if Union Files Exceptions with FLRA & Employee Appeals to EEOC?  Presumably, if the union timely files exceptions with the FLRA, the arbitrator's decision is not a "final" decision, 5 U.S.C. 7122(b), and thus the MBU's appeal to the EEOC would be dismissed without prejudice as premature.



(d)	Remember, there is no right to appeal to MSPB because the personnel action contested here is not appealable to the MSPB.



(e)	No Right To Go to Federal District Court.  Having selected NGP, the MBU cannot take his/her EEO allegations to federal district court until the grievance has been appealed to the EEOC.  Johnson v. Peterson�TA \s "Johnson v. Peterson" \c 1�, 996 F.2d 397, 62 F.E.P. 232 (D.C. Cir. 1993) {MBU, ~MSPB (promotion), Discrim:  NGP-ARB}.  MBU cannot file suit after receiving agency's decision on the second of a three part NGP.  The MBU "upon filing a grievance ... elected the remedy of proceeding under the negotiated grievance procedure and was foreclosed from filing [an EEO] complaint ... .  If he had proceeded to the [NGP] third step, or on to the fourth step of arbitration, he could have requested that the EEOC review the final decision.  However, he failed to exhaust his remedies under the negotiated grievance procedure, therefore, he cannot now proceed under his Title VII statutory remedy."  Smith v. Kaldor�TA \s "Smith v. Kaldor" \c 1�, 869 F.2d 999, 1006 (6th Cir. 1989) {MBU, ~MSPB, Discrim:  NGP}.  The provisions of 7121(d) do not describe how the MBU gets to federal court once the NGP route is chosen.  The "answer lies in the integration of" 5 U.S.C. 7121(d) and Title VII's 42 U.S.C. 2000e-16(c), the latter allowing for suit in federal court.  Id., at 400.  



(i)	Subsection 7121(d) provides that the MBU who has selected NGP may request review by the EEOC, "[s]election of the negotiated procedure in no manner prejudices the right of an aggrieved employee ... to request the [EEOC] to review a final decision ... involving a complaint of discrimination ... ."



(ii)	EEOC regulations provide that where the contested personnel action is not appealable to the MSPB, the arbitrator's decision may be appealed to the EEOC.  29 C.F.R. 1614.401(c) (MBU "may appeal the final decision of the ... arbitrator ...").



(iii)	Title VII provides that, "Only after the EEOC has rendered a decision or failed to do so within 180 days may the employee use section 2000e�16(c) and initiate suit in district court."  Johnson v. Peterson�TA \s "Johnson v. Peterson" \c 1�, 996 F.2d 397, 400 (D.C.Cir. 1993) {MBU, ~MSPB (promotion), Discrim:  NGP-ARB}.



(5)	Agency's "Appeal" of Arbitrator's Decision.  The agency may also file exceptions to the arbitrator's decision with the FLRA.  5 U.S.C. 7122(a) ("Either party to arbitration ... may file with the Authority an exception ... .").  To file exceptions with the FLRA, the base must coordinate with the Air Force �Central Labor Law Office which must get the approval of DOD's Civilian Personnel Management Services (CPMS).  DOD Inst. 1400.25-M�TA \s "DOD Inst. 1400.25-M "Labor Management Relations"" \c 2� "Labor Management Relations" Subchapt. 711 (December 20, 1995).�



MBU; ~MSPB; Discrim: NGP-ARB-FLRA

e.	Taking Exceptions to the FLRA�tc \l4 "e.	Taking Exceptions to the FLRA�.  Either the union or management may "appeal" the arbitrator's decision by filing exceptions with the FLRA.  5 U.S.C. 7122; 5 C.F.R. part 2425.  (Diagram Block G6).



(1)	The MBU may not file exceptions with the FLRA.  Only parties to an arbitration may file exceptions, 5 U.S.C. 7122(a), and the MBU is not a party to the arbitration, only union and management are.  5 U.S.C. 7121(b)(1)(C)(iii).



(2)	The FLRA will not consider any issue that should have been, but was not, presented to the arbitrator.  Where complainant failed to allege compensatory damages or present any evidence of damages to the arbitrator, in this case bills for meeting with a mental health counselor, the FLRA would not consider damages on appeal.  �TA \s "IAFF & Fort Sam Houston" \c 1 \l "IAFF & Fort Sam Houston, Texas, 50 F.L.R.A. 327 (1995)"�IAFF & Fort Sam Houston, Texas, 50 F.L.R.A. 327 (1995) (Union's exceptions to FLRA for comp damages and attorney fees denied where they were not raised before the arbitrator).



(3)	The agency has 30 days to file exceptions with the FLRA from the date the award is served on the parties.  5 U.S.C.A. 7122(b) (West Supp. 1994); 5 C.F.R. 2425.1(b).



(a)	Automatic Stay of Arbitrator's Award.  Timely filing exceptions to the arbitrator's decision keeps the decision from being a final decision under 7122(b) and thus the arbitrator's award is automatically stayed.  �TA \s "AF v. FLRA 6th 85" \c 1 \l "Dept. of Air Force v. FLRA, 775 F.2d 727 (6th Cir. 1985)"�Dept. of Air Force v. FLRA, 775 F.2d 727 (6th Cir. 1985), citing, �TA \s "U.S. Soldiers and Airmen's Home" \c 1 \l "U.S. Soldiers and Airmen's Home v. AFGE, 15 F.L.R.A. 139 (1984)"�U.S. Soldiers and Airmen's Home v. AFGE, 15 F.L.R.A. 139 (1984); see, �TA \s "VA & AFGE " \c 1 \l "VA & AFGE Nat'l Council of VA Locals, 23 F.L.R.A. 661 (1986)"�VA & AFGE Nat'l Council of VA Locals, 23 F.L.R.A. 661 (1986) (failure to abide by an arbitration award unchallenged by exceptions is a ULP in violation of 7116(a)(1) and (6)); �TA \s "Dept. of Agriculture, Food and Nutrition" \c 1 \l "Dept. of Agriculture, Food and Nutrition Service & NTEU, 30 F.L.R.A. 477 (1987)"�Dept. of Agriculture, Food and Nutrition Service & NTEU, 30 F.L.R.A. 477 (1987).



(b)	An agency must comply with an arbitrator's award to which no exceptions are filed, even if the award includes a directive contrary to law, e.g., a directive to pay interest.  �TA \s "MSC, 21FLRA 941" \c 1 \l "Military Sealift Command & National Maritime Union, 21 F.L.R.A. 941 (1986)"�Military Sealift Command & National Maritime Union, 21 F.L.R.A. 941 (1986); �TA \s "Dept. of Treasury, Customs Service & NTE" \c 1 \l "Dept. of Treasury, Customs Service & NTEU Chapter 161, 21 F.L.R.A. 999 (1986)"�Dept. of Treasury, Customs Service & NTEU�TA \s "Dept. of Agriculture, Food and Nutrition" \c 1� Chapter 161, 21 F.L.R.A. 999 (1986) (award of travel expenses).



(c)	If the Authority denies the agency's exceptions, a request for reconsideration does not act as a stay.  The agency acts at its peril if it does not implement an arbitrator's award while asking FLRA for reconsideration.  However, if the Authority grants the request to reconsider there is no ULP for the agency's failure to implement that part of the award ultimately reversed by the Authority.  �TA \s "Dept. of HHS, HCFA & AFGE Local 1923. 35" \c 1 \l "Dept. of HHS, HCFA & AFGE Local 1923, 35 F.L.R.A. 491 (1990)"�Dept. of HHS, HCFA & AFGE Local 1923, 35 F.L.R.A. 491 (1990).



(d)	Historical Note:  The Authority's regulations used to require that a party seeking exceptions to an arbitrator's award to also request a stay.  5 C.F.R. 2429.8 (1985); �TA \s "AFGE v. FLRA, 777 " \c 1 \l "AFGE v. FLRA, 777 F.2d 751 (D.C. Cir. 1985)"�AFGE v. FLRA, 777 F.2d 751 (D.C. Cir. 1985).  Effective December 31, 1986, the regulations were changed so that a request for a stay was no longer required; filing an exception prevents the arbitrator's decision from becoming final.  51 Fed. Reg. 45754; 5 U.S.C. 7122(b).  This change in the regulations effectively overruled the D.C. Circuit court's decision in AFGE v. FLRA.



(4)	Grounds for reversing an arbitrator's decision are if the decision "is deficient":



"(1)	because it is contrary to any law rule or regulation; or



"(2)	on other grounds similar to those applied by Federal courts in private sector labor-management relations."



5 U.S.C. 7121(a); 5 C.F.R. 2425.3(a).



(a)	Grounds Similar to Those Applied by Federal Courts in Private Sector Cases - Arbitrator's Decision is Contrary to Public Policy.  In the private sector an arbitrator's decision can be reversed if it is contrary to a "well-defined and dominant" public policy, discerned "by reference to the laws and legal precedents and not from general considerations of supposed public interests."  �TA \s "W.R. Grace & Co. " \c 1 \l "W.R. Grace & Co. v. Local Union 759, 461 U.S. 757 (1983)"�W.R. Grace & Co. v. Local Union 759, 461 U.S. 757 (1983).



(i)	On public policy grounds, court reversed arbitrator's decision (which had mitigated a removal to a suspension) of individual who operated a vessel which ran aground and then tested positive for marijuana.  Public policy predicated on Coast Guard regs prohibiting operation of vessels under influence.  �TA \s "Exxon, 993 F.2d" \c 1 \l "Exxon Shipping Co. v. Exxon Seamen's Union, 993 F.2d 357 (3rd Cir. 1993)"�Exxon Shipping Co. v. Exxon Seamen's Union, 993 F.2d 357 (3rd Cir. 1993).



(ii)	On public policy grounds, court reversed arbitrator's decision (which had mitigated a removal to a suspension) of seaman who returned to ship in an impaired condition and tested above allowed blood-alcohol level.  Public policy predicated on Coast Guard regs prohibiting operation of vessels under influence.  �TA \s "Exxon, 11 F.3d" \c 1 \l "Exxon Shipping Co. v. Exxon Seamen's Union, 11 F.3d 1189 (3rd Cir. 1993)"�Exxon Shipping Co. v. Exxon Seamen's Union, 11 F.3d 1189 (3rd Cir. 1993).



(iii)	Court identified public policy grounds to reverse arbitrator's reinstatement of seaman where seaman in safety-sensitive position refused to submit to drug testing, whether based on random test or reasonable cause.  However, arbitrator's decision allowed to stand because arbitrator found company had no reasonable cause to order a drug test under the circumstances.  �TA \s "Exxon, 73 F.3d" \c 1 \l "Exxon Shipping Co. v. Exxon Seamen's Union, 73 F.3d 1287 (3rd Cir. 1996)"�Exxon Shipping Co. v. Exxon Seamen's Union, 73 F.3d 1287 (3rd Cir. 1996).



(iv)	Note, some courts require that reversal of an arbitrator's award must be predicated on a violation of “positive law.”  See, �TA \s "United Paperworks" \c 1 \l "United Paperworks Int'l Union v. Misco Inc., 484 U.S. 29 (1987)"�United Paperworks Int'l Union v. Misco Inc., 484 U.S. 29 (1987) (split noted but not resolved).  The Third circuit does not hold that view.   Exxon Shipping �TA \s "Exxon, 73 F.3d" \c 1�Co. v. Exxon Seamen's Union, 73 F.3d 1287 (3rd Cir. 1996).  Neither did a Connecticut Appeals Court which overturned an arbitration award reinstating a employee to a supervisor in charge of a warehouse, who as a union official embezzled money from his union.  �TA \s "Hartford Bd. of Educ." \c 1 \l "Hartford Bd. of Educ. v. AFSCME Local 566, 683 A.2d 1036 (Conn. App. 1996), cert. denied, 688 A.2d 326 (Conn. 1997)"�Hartford Bd. of Educ. v. AFSCME Local 566, 683 A.2d 1036 (Conn. App. 1996) ("Reinstatement would literally mean putting an admitted thief in charge of the store."  "Our strong and admitted public policy against fraud does not countenance such a result."), cert. denied, 688 A.2d 326 (Conn. 1997).



(5)	FLRA Decision.  As a remedy the FLRA "may take such action and make such recommendations concerning the award as it considers necessary, consistent with applicable laws, rules or regulations."  5 U.S.C. 7122(a); 5 C.F.R. 2425.4.



(a)	When the FLRA holds that personnel action contested thru NGP with an allegation of discrimination was not subject to the NGP procedure, the employee has 45 days to initiate an EEO complaint over the personnel action.  �TA \s "Gholston v. VA, ORA 87" \c 1 \l "Gholston v. VA, 02850028, IHS 1743-A2 (EEOC/ORA 1987)"�Gholston v. VA, 02850028, IHS 1743-A2 (EEOC/ORA 1987).



(i)	Arguably the number of days between the contested personnel action and the filing of the NGP might be subtracted from the 45 days to initiate EEO counseling.  No cases arguing this point were found.



(6)	MBU's "Appeal" of FLRA's Decision.  



(a)	Appeal to EEOC.  After the FLRA's decision on the exceptions to the arbitrator's decision, the MBU may file an appeal with the EEOC.  5 U.S.C. 7121(d); 29 C.F.R. 1614.401(c).  (Diagram Block G7).



(b)	No Right To Go to Federal District Court.  Having selected NGP, the MBU cannot take his/her EEO allegation to federal district court until the grievance has been appealed to the EEOC.  Johnson v. Peterson�TA \s "Johnson v. Peterson" \c 1�, 996 F.2d 397, 62 F.E.P. 232 (D.C. Cir. 1993) {MBU, ~MSPB (promotion), Discrim:  NGP-ARB}.  The provisions of 7121(d) do not describe how the MBU gets to federal court once the NGP route is chosen.  The "answer lies in the integration of" 5 U.S.C. 7121(d) and Title VII's 42 U.S.C. 2000e-16(c), the latter allowing for suit in federal court.  Id., at 400.  



(i)	Subsection 7121(d) provides that the MBU who has selected NGP may request review by the EEOC, "[s]election of the negotiated procedure in no manner prejudices the right of an aggrieved employee ... to request the [EEOC] to review a final decision ... involving a complaint of discrimination ... ."



(ii)	EEOC regulations provide that where the contested personnel action is not appealable to the MSPB, the arbitrator's decision may be appealed to the EEOC.  29 C.F.R. 1614.401(c) (MBU "may appeal the final decision of the ... arbitrator ...").



(iii)	Title VII provides that, "Only after the EEOC has rendered a decision or failed to do so within 180 days may the employee use section 2000e�16(c) and initiate suit in district court."  Johnson v. Peterson, 996 F.2d 397, 400 (D.C. Cir. 1993) {MBU, ~MSPB (promotion), Discrim:  NGP-ARB}.



(7)	Agency's "Appeal" of the FLRA's Decision.  There are no provisions for federal agencies to initiate further administrative review of the FLRA's decision in cases involving discrimination.  While the employee may appeal to the EEOC under the provisions of 5 U.S.C. 7121, that statute does not provide for appeals by the agency to the EEOC.  Neither is there any regulatory authority for an agency appeal of an FLRA decision in the admin process.  In effect, the Civil Service Reform Act treats the FLRA's decision as the final agency decision. 



(a)	Note, should the employee appeal the FLRA's decision to the EEOC, the agency may then request the EEOC to reopen and reconsider its appellate decision, just as in any other case.  29 C.F.R. 1614.407.
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f.	Appeal to EEOC�tc \l4 "f.	Appeal to EEOC�.  The MBU, not the agency, can appeal to the EEOC directly from a final grievance, arbitration, or FLRA decision.  29 C.F.R. 1614.401(c).  (Diagram Block G7).



(1)	Only the MBU can appeal to the EEOC, not the union.  Pulido�TA \s "Pulido v. Air Force" \c 1� v. Dept. of Air Force, 02850009 (EEOC/ORA 1987).



(2)	The appeal must be filed within 30 days of receipt of the decision.  29 C.F.R. 1614.402(a).



(a)	If the MBU appeals to the EEOC from the second of a three step grievance procedure, the EEOC will dismiss the appeal as premature.  �TA \s "Aleman v. Dalton" \c 1 \l "Aleman v. Dalton, Secretary of the Navy, 02930036 (EEOC/OFO 1994)"�Aleman v. Dalton, Secretary of the Navy, 02930036 (EEOC/OFO 1994).



(b)	EEOC regulations provide that a MBU may not appeal to EEOC "when the matter initially raised in the negotiated grievance procedure is still ongoing in that process, is in arbitration, [or] is before the FLRA ... ."  29 C.F.R. 1614.401(c).



(3)	EEOC Cannot Review Arbitrability.  The Commission cannot review an agency's or arbitrator's decision on the grievability or arbitrability of an employment action.  In a 3rd step grievance decision, the agency denied the grievance because MBU failed to comply with two other sections of the CBA describing procedures employees had to follow when challenging promotion rankings.  "As appellant's grievance was denied on the grounds that he failed to comply with mandatory requirements of the Master Labor Agreement and the Commission does not have jurisdiction to review this determination, appellant's appeal is dismissed for lack of jurisdiction."  "As is well-settled, the Commission does not have jurisdiction to review procedural determinations by an agency solely related to the grievance process and the collective bargaining agreement."  �TA \s "Coffer v. Dalton" \c 1 \l "Coffer v. Dalton, Secretary of the Navy, 02940003 (EEOC/OFO 1994)"�Coffer v. Dalton, Secretary of the Navy, 02940003, at 1-2 (EEOC/OFO 1994), citing �TA \s "Johnson v. Kemp, Chairman EEOC, 05910188" \c 1 \l "Johnson v. Kemp, Chairman EEOC, 05910188, IHS 2946-D1 (EEOC 1991)"�Johnson v. Kemp, Chairman EEOC, 05910188, IHS 2946-D1, at 3-4 (EEOC 1991) {MBU, ~MSPB (PIP), Discrim: Untimely NGP}; Solberg�TA \s "Solberg v. Reno, EEOC" \c 1� v. Reno, Attorney General, 02920004 (EEOC 1993).



(4)	Where MBU alleges discrimination but the arbitrator orders relief based on violation of the CBA and not a Title VII violation, the Commission will not review an appeal alleging the relief is inadequate.  �TA \s "Brazil v. Shalala" \c 1 \l "Brazil v. Shalala, Secretary, HHS, 02930009, IHS 3854-B9 (EEOC/OFO 1993)"�Brazil v. Shalala, Secretary, HHS, 02930009, IHS 3854-B9 (EEOC/OFO 1993).



(5)	MBU's Ability to Contest Decision of EEOC.



(a)	Reconsideration of EEOC Appeal Decision.  If either the MBU or the agency are dissatisfied with the Commission's appellate decision, either party can petition the Commission to reopen and reconsider its decision, just as in any other case.  29 C.F.R. 1614.407(b).  (Diagram Block G8).



(b)	Filing De Novo Lawsuit in Federal District Court.  Having selected NGP and taken the case through appeal to EEOC, the MBU can now take his/her EEO allegations to federal district court.  Johnson v. Peterson�TA \s "Johnson v. Peterson" \c 1�, 996 F.2d 397, 62 F.E.P. 232 (D.C. Cir. 1993) {MBU, ~MSPB (promotion), Discrim:  NGP-ARB}.  The provisions of 7121(d) do not describe how the MBU gets to federal court once the NGP route is chosen.  The "answer lies in the integration of" 5 U.S.C. 7121(d) and Title VII's 42 U.S.C. 2000e-16(c), the latter allowing for suit in federal court.  Id., at 400.  



(i)	Subsection 7121(d) provides that the MBU who has selected NGP may request review by the EEOC, "[s]election of the negotiated procedure in no manner prejudices the right of an aggrieved employee ... to request the [EEOC] to review a final decision ... involving a complaint of discrimination ... ."

�(ii)	EEOC regulations provide that where the contested personnel action is not appealable to the MSPB, the final agency decision on the grievance, the arbitrator's decision or the decision of the FLRA may be appealed to the EEOC.  29 C.F.R. 1614.401(c).



(iii)	Title VII provides that, "Only after the EEOC has rendered a decision or failed to do so within 180 days may the employee use section 2000e�16(c) and initiate suit in district court."  Johnson v. Peterson, 996 F.2d 397, 400 (D.C.Cir. 1993) {MBU, ~MSPB (promotion), Discrim:  NGP-ARB}.



(6)	Agency's Ability to Contest Decision of EEOC.  Reconsideration of EEOC Appeal Decision.  The agency may petition the Commission to reopen and reconsider its decision, just as in any other case.  29 C.F.R. 1614.407(b).  (Diagram Block G8).  Remember SAF/MIB must approve filing the request to reconsider and the brief must be coordinated with AFCARO/ALO.  See Dikeman,  Individual EEO�TA \s "Dikeman, Individual EEO" \c 2� Complaint Procedures, at 114 (CLLO Outline Sept. 1995-B). �





MBU; MSPB ~43 or 75; Options

XX.	PROCEDURES WHERE MBU CHALLENGES A PERSONNEL ACTION APPEALABLE TO THE MSPB, EXCLUDING SECTIONS 4303 OR 7512�tc \l1 "XX.	PROCEDURES WHERE MBU CHALLENGES A PERSONNEL ACTION APPEALABLE TO THE MSPB, EXCLUDING SECTIONS 4303 OR 7512�0.



MBU; MSPB ~ 43 or 75; ~ Discrim: Options

A.	Grievance & Actions Appealable to MSPB - Excluding 4303 and 7512 Actions, With NO Allegation of Discrimination�tc \l2 "A.	Grievance & Actions Appealable to MSPB - Excluding 4303 and 7512 Actions, With NO Allegation of Discrimination�.  



Practice Tip:	Given these parameters the MBU:  can't file an administrative grievance because the employee is an MBU; can't file an EEO complaint because no discrimination is alleged; and while the contested personnel action is ordinarily appealable to the MSPB (but not under chapter 43 or 75), the MBU, because NGP is available, cannot file an MSPB appeal.  The MBU can file:  a NGP grievance; or, an OSC action if a PPP is alleged, with an IRA appeal to MSPB if the PPP is whistleblowing reprisal; or file a ULP if an unfair labor practice is alleged.  MBUs cannot dual process an NGP grievance and OSC complaint.  5 U.S.C. 7121(g).  Nor can the MBU dual process an NGP and a ULP.  5 U.S.C. 7116(d).  While there is no direct prohibition to dual processing OSC actions and ULPs, filing an OSC action entails alleging a PPP and the list of available forums for contesting such a personnel action does not include ULPs before the FLRA.  5 U.S.C. 7121(g).



1.	Factual Predicate�tc \l3 "1.	Factual Predicate�.  The agency has taken a personnel action on an MBU, the action is appealable to the MSPB but not under 5 U.S.C. §§ 4303 or 7512 (which is to say MSPB has jurisdiction by OPM regulation), and the MBU does not allege discrimination.



2.	Choices Available to Employee�tc \l3 "2.	Choices Available to Employee�.  Despite the fact that the action is otherwise appealable to the MSPB (albeit not by 4303 or 7512), because the NGP is available, the MBU cannot appeal the action to the MSPB.  The MBU can challenge the action through the NGP or file a complaint with the OSC, or file a ULP.  Because of the restrictions in 7121(d) and (g), with no discrimination alleged, the MBU cannot file NGP and file OSC, only one or the other.



a.	Why the MBU Can't Go to the MSPB.  If OPM regulations allow the action to be appealed to the MSPB, why can't the MBU file such an appeal?  The answer comes from the Grievance Procedure statute, subsections 5 U.S.C. 7121(a)(1), (d), and (e)(1).  Here the answer is largely controlled by subsection 7121(a)(1).



(1)	The statute begins declaring NGP "shall be the exclusive administrative procedure[] for resolving grievances which fall within its coverage."  5 U.S.C. 7121(a).



(2)	A statutory exception relevant to this "exclusive ... procedure" relevant to this discussion is 7121(e)(1) which states that "matters covered under sections 4303 [performance] and 7512 [serious adverse action] ... which also fall under the coverage of the NGP may be raised under the NGP or appealed to the MSPB, but not both."  This is not applicable here as we are assuming that while the contested personnel action is appealable to the MSPB, the personnel action was not taken under section 4303 or 7512.  



(3)	The MSPB has interpreted the 7121(a)(1) "exclusive procedures language" to mean, that if the employee can contest a non 4303 or 7512 action through NGP, then the MBU must go through the NGP/arbitration and cannot appeal the contested action to the MSPB.  Patterson�TA \s "Patterson v. AF MSPB '89" \c 1� v. Dept. of the Air Force, 39 M.S.P.R. 413 (1989) (MSPB only had jurisdiction to review arbitration decision on RIF because discrimination was alleged).  The analysis goes like this:  since the CBA (for purposes of our discussion) does not exclude the contested personnel action from NGP, no discrimination is alleged, and the contested personnel action is appealable to MSPB but not under 4303 or 7512, the MBU is left with the NGP as the "exclusive ... procedure" available to challenge the action.



(4)	No Appeal to MSPB Either.  Neither does the MSPB provide any "appellate" review of a decision by an arbitrator or the FLRA.  Again we start with the premise that the NGP is the "exclusive ... procedure" for resolving grievances by MBUs where the action is not appealable to the MSPB under 4303 or 7512 and no discrimination is alleged.  5 U.S.C. 7121(a); 5 C.F.R. 1201.3(c)(1).  The statement in 7121(d) that selection of the NGP "in no manner prejudices the right of an aggrieved employee to request the [MSPB] to review the final decision pursuant to section 7702 ... of any personnel action that could have been appealed to the [MSPB]," only applies in those cases where discrimination is alleged.  5 C.F.R. 1201.3(c) (MSPB review of "final decisions" only where discrimination is alleged, or the action was taken under 4303 or 7512); �TA \s "Rolon v. Veterans Affairs" \c 1 \l "Rolon v. Dept. of Veterans Affairs, 53 M.S.P.R. 362 (1992)"�Rolon v. Dept. of Veterans Affairs, 53 M.S.P.R. 362, 365 (1992) (MBU 7512 removal, who filed NGP-ARB does not get MSPB review where no discrimination alleged), citing see, Jones v. Dept. of Navy, 898�TA \s "Jones v Navy (Fed Cir)" \c 1� F.2d 133, 135-36 (Fed. Cir. 1990) (MBU, Chapt 75 removal, who filed NGP-ARB only gets MSPB review because he alleged discrimination).



(5)	The exclusive nature of the NGP process is supported by the courts.  When unionized IRS employees i.e., MBU's, brought suit under the Fair Labor Standards Act for overtime, the Federal Circuit held that employees covered by a CBA, which did not exclude overtime claims from NGP, were precluded from maintaining a lawsuit because the NGP was the "exclusive procedure" for resolving such claims.  Carter�TA \s "Carter v. Gibbs" \c 1� v. Gibbs, 909 F.2d 1452, 1457-58 (Fed. Cir. 1990), cert. denied, 498 U.S. 811 (1990).  Note that Congress subsequently changed the law so that the NGP would be the "exclusive administrative procedure," thus allowing redress before the courts.  5 U.S.C. 7121(a)(1) (West Supp. 1995), Pub.L. 103-424, §9c, 108 Stat. 4365 (Oct. 29, 1994).



b.	Why a ULP Can Be Filed.  Ordinarily, if a contested personnel action is appealable to the MSPB a ULP cannot be filed.  5 U.S.C. 7116(d).  What the statute actually says is, “Issues which can properly be raised under an appeals procedure may not be raised as unfair labor practices ... .”  As discussed above, an MSPB appeal is not available here, so a ULP can be filed.



c.	Restrictions on Dual Processing ULPs.



(1)	ULP v. NGP.  The ULP statute prohibits dual processing ULPs and NGP.  5 U.S.C. 7116(d).  Unlike the restrictions in 7121 which prohibit dual processing of NGP and statutory procedures, in 7116(d) there is no requirement that the NGP be timely or in writing.



(2)	ULP v. OSC Actions.  Individuals may certainly file a ULP over a contested personnel action that is appealable to the MSPB (but not under chapters 43 or 75).  But dual processing an OSC action and a ULP is problematic.  To file an OSC action is to allege that a PPP has been committed.  5 U.S.C. 1214(a)(1)(A), 1221(a).  “An aggrieved employee affected by a prohibited personnel practice ... [excluding discrimination] is limited to not more than one of the remedies described in paragraph (3).”  5 U.S.C. 7121(g)(2).  The forums provided in subparagraph (3) (MSPB, NGP, OSC complaint, and IRA), does not include filing a ULP with the FLRA.  Arguably then, if the MBU alleges a PPP in a personnel action appealable to the MSPB (but not under chapter 43 or 75), by negative inference 7121(g) precludes the filing of an NGP.  There is no case law on this issue.

(3)	ULP v. IRA.  Even if 7121(g) does not prohibit dual processing of a ULP and an IRA, an alternative argument is that 7116(d) precludes a ULP when the employee has also alleged whistleblowing reprisal in an OSC/IRA action.  The critical statutory language is that a ULP may not be filed for “[i]ssues which can properly be raised under an appeals procedure ... .”  5 U.S.C. 7116(d).  If an IRA is an appeals procedure, then a ULP should not be available.



MBU; MSPB ~43 75; ~Discrim: NGP

3.	When MBU Files Grievance Under NGP�tc \l3 "3.	When MBU Files Grievance Under NGP�.  For additional information in on NGP grievances, see Federal Sector Grievance Arbitration (Rights Arb�TA \s "Federal Sector Grievance Arbitration (Ri" \c 2�itration) (CLLO Outline 1996).�



a.	NPG�tc \l4 "a.	NPG�.  First, check to see if CBA excludes the contested personnel action from NGP.  If the contested personnel action is excluded from the NGP, the agency should reject grievance; MBU's option is then the same as a non-MBU, s/he can file an MSPB appeal.  5 U.S.C. 7121(a)(2).



(1)	If grievance is not excluded by CBA, proceed with the grievance process which normally ends with a third-step agency decision.



(2)	Options After NGP Completed.  The union, not the MBU, can take the agency to arbitration under the CBA.



MBU; MSPB ~43 75; ~Discrim: NGP-ARB

b.	Arbitration�tc \l4 "b.	Arbitration�.



(1)	The arbitrator's decision becomes final 30 days after it is issued and no exceptions are filed.  5 U.S.C. 7122(b).



(2)	Union/MBU'S Options After Arbitration.  The union, not the MBU, can file exceptions with the FLRA.  5 U.S.C. 7122(a), 7121(b)(1)(C)(iii).



(3)	Agency's Options After Arbitration.  The agency can also file exceptions to the arbitrator's decision with the FLRA.  5 U.S.C. 7122(a).

MBU; MSPB ~43 75; ~Discrim: NGP-ARB-FLRA

c.	Exceptions Taken to FLRA�tc \l4 "c.	Exceptions Taken to FLRA�.



(1)	Exceptions must be filed within 30 days of receipt of the arbitrator's decision.  5 U.S.C. 7122(b) (West Supp. 1996).



(2)	The FLRA may find the arbitration "award is deficient":



(a)	because the award is contrary to any law, rule, or regulation; or



(b)	on other grounds similar to those applied by Federal courts in private sector labor management relations.



5 U.S.C. 7122(a)(1), (2).  (For a discussion of court review of private sector arbitration decisions see page 214.)



(3)	Remedy.  The FLRA "may take such action and make such recommendations concerning the [arbitrator's] award as it considers necessary, consistent with applicable laws, rules, or regulations."  5 U.S.C. 7122(a).



MBU; MSPB ~43, 75; ~Discrim: OSC Action

4.	When MBU Files OSC Action�tc \l3 "4.	When MBU Files OSC Action�.  The procedures for filing OSC actions are discussed in brief at page 153, and in greater detail in Crane, Office of Special Counsel/ W�TA \s "Office of Special Counsel/Whistleblower " \c 2�histleblower Protection Act (CLLO Outline Sept. 1996).�  In the absence of an allegation of discrimination, the employee may not dual process an OSC complaint and an MSPB appeal.  5 U.S.C. 7121(g).  See discussion at page 171.  Filing a complaint with OSC is only advised if the employee failed to timely initiate the MSPB appeal. 



a.	There are no time limits for initiating an OSC complaint.



b.	If OSC declines to prosecute the action, the employee has no further administrative option, with one exception.  The exception is if the employee has alleged whistleblowing retaliation.  Then the employee may file an IRA with an MSPB regional office for a hearing before an MSPB AJ within 65 days of the OSC notice that it will not prosecute the matter or after the OSC has had the complaint for 120 days.  5 U.S.C. 1214(a)(3)(B).



c.	Just what affirmative defenses the MSPB would consider in addition to the whistleblowing is unclear.  Ordinarily, since the personnel actions at issue here can be contested before the MSPB, albeit not under chapters 43 or 75, the MSPB should decide any other affirmative defenses offered by the employee.  See, Massimino�TA \s "Massimino" \c 1� v. Dept. of Veterans Affairs, 58 M.S.P.R. 318, 324-25 (1993).  However, because the employees involved are MBUs, and no discrimination is alleged, under 7121(a) NGP is the exclusive administrative procedure (except for the ability to choose OSC in the alternative as provided by 7121(g)(2), (3).)  Accordingly, the personnel action is not otherwise appealable to the MSPB for these MBUs.  Thus, if the MBU is unable to establish whistleblowing retaliation, the MSPB will likely not consider other affirmative defenses.  See Marren�TA \s "Marren, 51 M.S.P.R. 632" \c 1� v. Dept. of Justice, 51 M.S.P.R. 632 (1991) {WB, ~MSPB (appraisal), Discrim: OSC-IRA-MSPB}; and discussion at page 166.  It would also follow that even if whistleblowing retaliation is found that the MSPB probably still will not consider other affirmative defenses.  See Massimino�TA \s "Massimino" \c 1� v. Dept. of Veterans Affairs, 58 M.S.P.R. 318, 323 & nn. 5, 6 (1993) {MSPB (demotion), Reprisal (protest):  OSC-IRA/MSPB}; see discussion at page 168.



MBU; MSPB ~43, 75; ~Discrim, ULP: ULP Charge

5.	When MBU Files ULP Charge�tc \l3 "5.	When MBU Files ULP Charge�.  The procedures for filing a ULP charge are discussed in brief at page 133, and in the Overview�TA \s "Overview of Federal Labor-Management Relations (CLL" \c 2� of Federal Labor-Management Relations (CLLO Outline undated); Burton, �TA \s "Burton, Handling ULPs" \c 2�Handling Unfair Labor Practices Primer (CLLO 1996).�





MBU; MSPB ~43 75; Discrim: Options

B.	Grievance & Actions Appealable to MSPB - Excluding 4303 and 7512 Actions, With an Allegation of Discrimination�tc \l2 "B.	Grievance & Actions Appealable to MSPB - Excluding 4303 and 7512 Actions, With an Allegation of Discrimination�.  



Practice Tip:	Given these parameters the MBU can't file an administrative grievance, either because the employee is an MBU or discrimination is alleged.  Neither is a ULP available to the MBU because the action is appealable to the MSPB.  5 U.S.C. 7116(d).  Because discrimination is alleged the MBU

�





	diagram for MBU; MSPB ~43 75; Discrim: NGP

�

can file NGP, a mixed EEO complaint, mixed MSPB appeal, or an OSC complaint, with an IRA appeal to MSPB if whistleblowing is also alleged.  With respect to NGP, the MBU may ask the MSPB to review the contested personnel action if the union has taken the grievance to arbitration.  With respect to an OSC complaint, the MBU cannot dual process an NGP grievance and an OSC complaint, but could technically dual process a mixed EEO complaint through an agency FAD.  By regulation the MSPB precludes the dual processing of an MSPB appeal and an IRA.  5 C.F.R. 1209.2(b)(2).



1.	Factual Predicate�tc \l3 "1.	Factual Predicate�.  The predicate to this discussion is that a MBU has been adversely affected by a personnel action appealable to the MSPB (excluding actions taken under §§ 4303 and 7512), and is alleging discrimination.  In other words, we are excluding performance based actions under 5 U.S.C. 4303 and removals, demotions, suspensions for more than 14 days, or furloughs of 30 days or less under 5 U.S.C. 7512.  A RIF is a typical example of an action appealable to the MSPB which is not covered under sections 4303 or 7512.



2.	Choices Available to MBU�tc \l3 "2.	Choices Available to MBU�.  The MBU can choose:



a.	the NGP grievance process in the CBA (discussed below), or 



b.	the EEO complaint process (this would be the mixed EEO complaint process discussed at page 105), or



c.	because an allegation of discrimination has been made, the MBU could also choose to file an MSPB appeal (this would be the mixed MSPB appeal process described at page 110).



d.	with respect to filing an OSC complaint, the MBU has to choose between filing NGP or OSC because of the restriction in 7121(d) requiring a choice between NGP and "a statutory procedure."  By regulation the MSPB precludes the dual processing of an MSPB appeal and an IRA.  5 C.F.R. 1209.2(b)(2).  However, the MBU may file an OSC complaint in addition to an EEO complaint (discussed below at page 255).



Practice Tip:	Filing a grievance can be a trap for the MBU.  If the union refuses to take the case to arbitration, the MSPB will refuse to find it has jurisdiction over the MBU's appeal from the agency's final decision on the grievance.  Neither will the EEOC take jurisdiction over an appeal, because it can only review MSPB merits decisions nor will the Federal Circuit accept appeals and overrule the MSPB's finding that the MSPB lacks jurisdiction.  See below at page 232.



3.	Statutory Predicate�tc \l3 "3.	Statutory Predicate�.  Because the employee is an MBU, normally the NGP is the "exclusive ... procedure" for resolving grievances.  5 U.S.C. 7121(a)(1).  But, 7121(d) offers the following exceptions for contesting personnel actions appealable to the MSPB (excluding actions taken under §§ 4303 and 7512), where the employee alleges discrimination:  "An aggrieved employee affected by a prohibited personnel practice under section 2302(b)(1) [which includes discrimination] ... which also falls under the coverage of the negotiated grievance procedure may raise the matter under a statutory procedure [i.e., MSPB or EEO or arguably OSC] or the negotiated procedure, but not both."  Thus:



a.	An MBU has the option of going NGP or filing an EEO complaint.  5 U.S.C. 7121(d); 29 C.F.R. 1614.301(a); AFGE Local 3230�TA \s "AFGE Local 3230 & EEOC, 22 F.L.R.A. " \c 1� & EEOC, 22 F.L.R.A. 448 (1986) (EEO complaint constitutes a "statutory procedure" under 7121(d)); see Lee v. Brown, Secretary of Veterans Affairs, 01950399�TA \s "Lee v. Brown, 0399 ofo" \c 1�, 95 W.L. 109122 (EEOC/OFO 1995), aff'd, 05950487 (EEOC 1995) {MBU, ~MSPB (notice of demotion), discrim:  informal EEO complaint and MSPB appeal filed the same day, NGP filed next, formal EEO complaint filed last - agency properly dismissed EEO complaint}.  If an EEO complaint is filed, it is a mixed EEO complaint because the action is appealable to the MSPB (even if its not appealable under 4303 or 7512).



b.	Because discrimination is alleged, a MBU also has the option of going NGP or filing an MSPB appeal.  5 U.S.C. 7121(d) (appeal to the MSPB qualifies as a "statutory procedure" in 7121(d)); 5 C.F.R. 1201.3(c)(1)(I); Parnell�TA \s "Parnell v. Army MSPB" \c 1� v. Army, 58 M.S.P.R. 128, 131 (1993) (MSPB had jurisdiction where MBU demoted in RIF alleged reprisal for participating in EEO complaint process).  "[A]n allegation of a prohibited personnel practice [5 U.S.C. 2302(b)(1)] could provide the Board with jurisdiction over an employee's appeal, despite a provision in a negotiated grievance procedure stating that it is the exclusive means of resolving a matter which falls within its coverage."  �TA \s "Lopez v. Dept. of Interior, 37 M.S.P.R. " \c 1 \l "Lopez v. Dept. of Interior, 37 M.S.P.R. 24 (1988)"�Lopez v. Dept. of Interior, 37 M.S.P.R. 24 (1988).



c.	However, "[s]election of negotiated procedure in no manner prejudices the right of an aggrieved employee ... to request the Equal Employment Opportunity Commission to review a final decision (final grievance, arbitration, or FLRA decision) in any other matter (i.e., an action not appealable to the MSPB) involving a complaint of discrimination ... ."  5 U.S.C. 7121(d).



4.	Election Required�tc \l3 "4.	Election Required�.  The MBU has to choose between NGP, EEOC and MSPB.  The MBU cannot dual, or triple, process the contested personnel action.  5 U.S.C. 7121(d) (a MBU "may raise the matter under a statutory procedure or the negotiated procedure, but not both.").  For a discussion of the law covering selection of an option, see page 59.



MBU; MSPB ~43 75; Discrim: NGP  (See diagram at page 227.)

5.	MBU Files a Grievance�tc \l3 "5.	MBU Files a Grievance�.  Where the MBU files NGP under the CBA:



a.	NGP�tc \l4 "a.	NGP�.  Check to see if CBA prohibits the contested personnel action or allegations of discrimination in the NGP.  5 U.S.C. 7121(a)(2).



(1)	If allegations of discrimination or the contested personnel action are excluded from NGP, management should reject grievance and refer employee to the EEO complaint process.  The attempt to file a NGP where the CBA excludes discrimination from the grievance process, constitutes an informal EEO complaint that should be processed as any other EEO complaint.  29 C.F.R. 1614.301(b).  (Diagram Blocks G2 - G3).



(2)	If the employee files a NGP over an action which is already the subject of a formal EEO complaint, then the grievance is not arbitrable.  Dept. of Housing and Urban Development & AFGE Local 476�TA \s "HUD & AFGE, FLRA" \c 1�, 42 F.L.R.A. 813, 817 (1991) (agency's continued denial of employee's request for a reduced work week is not a new matter and previous EEO complaint bars subsequent grievance), citing, 5 U.S.C. 7121(d); AFGE Local 1760�TA \s "AFGE Local 1760 & SSA" \c 1� & Dept of Health & Human Services, Social Security Admin., Office of Hearings & Appeals, Region II, 36 F.L.R.A. 212, 215-16 (1990) (where grievant had previously filed EEO complaint on 10 day suspension, subsequent grievance was not arbitrable).



(3)	MBU's Appeal of Agency NGP Decision.  When management denies the grievance at the final (usually the third) step of the NGP, further review can be had when the union, not the MBU, invokes arbitration.  5 U.S.C. 7121(b)(1)(C)(iii) (arbitration "may be invoked by either the exclusive representative or the agency"); 5 U.S.C. 7121(d).  (Diagram Block G4 - G5).



(a)	Exceptions cannot be taken to the FLRA until an arbitrator's decision is issued.



(b)	No MSPB appeal is available until arbitrator's decision is issued.



(c)	Can't go to EEOC until MBU gets MSPB merits decision.  29 C.F.R. 1614.401(c) ("A grievant may not appeal [to the EEOC] under this part, however, when the matter initially raised in the negotiated grievance procedure ... is appealable to the MSPB ... .").  See page 208.



(d)	Because the action is appealable to the MSPB and discrimination is alleged, the MBU can't file suit in federal district court until MSPB issues a decision, or more than 120 days have passed since an MSPB appeal was filed.  5 U.S.C. 7702(e)(1); Macy�TA \s "Macy v. Dalton" \c 1� v. Dalton, 853 F.Supp. 350, 64 F.E.P. 1718 (E.D. Cal. 1994) (MBUs who grieve RIF removal may not file suit after final grievance decision, must exhaust through MSPB review first), see American Federation of Gov't Employees, Local 2052 v. Reno�TA \s "AFGE v. Reno DC Cir " \c 1�, 992 F.2d 331, 332 (D.C.Cir. 1993).



MBU; MSPB ~43 75; Discrim: NGP-ARB

b.	Union Takes NGP Grievance to Arbitration�tc \l4 "b.	Union Takes NGP Grievance to Arbitration�.



(1)	MBU and Arbitration.  The union, not the MBU, has the option of invoking arbitration.  5 U.S.C. 7121(b)(1)(C)(iii) (arbitration "may be invoked by either the exclusive representative or the agency"); 5 U.S.C. 7121(d).  (Diagram Block G5).



(a)	However, the union must be authorized to invoke arbitration, either directly by the MBU or by the terms of the CBA.  Where the agency's regulations specifically required the employee's authorization prior to the union's election, the union's election for arbitration was void unless subsequently ratified by the employee.  Morales�TA \s "Morales v. MSPB, Fed. Cir." \c 1� v. MSPB, 823 F.2d 536, 538 (Fed. Cir. 1987).



(i)	The Morales case does not stand for the proposition that the union cannot invoke arbitration; just that the terms of the CBA and any agency regulations about how to initiate a grievance or arbitration controls whether the MBU has exercised his/her option under the statute.  E.g., �TA \s "Nelson v. Dept. of Treasury, 58 M.S.P.R." \c 1 \l "Nelson v. Dept. of Treasury, 58 M.S.P.R. 464 (1993)"�Nelson v. Dept. of Treasury, 58 M.S.P.R. 464 (1993) (directing AJ to consider whether the CBA required MBU to initiate grievance).



(2)	ARBITRATION IS THE MANDATORY PREDICATE.  Filing under the NGP can be a trap for the MBU.  The CSRA provides for review of the final decision in the grievance process by FLRA and/or the MSPB, with further appeals to the EEOC and the Special Panel, but the KEY is getting the union to take the grievance to arbitration.



(a)	MSPB has repeatedly held that an employee must pursue NGP through arbitration before the action can be appealed to MSPB or the EEOC.  Ogden�TA \s "Ogden ALC" \c 1� Air Logistics Center & AFGE, 6 M.S.P.R. 630, 634 (1981) (decision discusses legislative history).  According to the MSPB, without an arbitrator's decision, there is no final resolution of the grievance.  "The Board has held that the final decision rendered pursuant to a negotiated grievance procedure, which is then appealable to the Board under 5 U.S.C. §7121(d), is the arbitrator's decision ... ."  Mawson�TA \s "Mawson MSPB 91" \c 1� v. Dept. of Navy, 48 M.S.P.R. 318, 322 (1991); Jones v. Dept. of Navy, 898�TA \s "Jones v Navy (Fed Cir)" \c 1� F.2d 133, 134-35 (Fed. Cir. 1990); �TA \s "Gillman v. Dept. of Air Force, 7 M.S.P.R" \c 1 \l "Gillman v. Dept. of Air Force, 7 M.S.P.R. 299 (1981)"�Gillman v. Dept. of Air Force, 7 M.S.P.R. 299 (1981) (NPG not exhausted when grievance not arbitrated); �TA \s "Martinez v. Dept. of Air Force, 12 M.S.P" \c 1 \l "Martinez v. Dept. of Air Force, 12 M.S.P.R. 251 (1982)"�Martinez v. Dept. of Air Force, 12 M.S.P.R. 251 (1982).



(i)	Where MBU filed NGP grievance over removal alleging religious discrimination, union filed for arbitration and then settled removal for reinstatement without backpay; MSPB held it could not review the settlement because there was no final arbitrator's decision.  In the meantime, the MBU filed with the FLRA to contest the unauthorized settlement.  The MSPB stated it would only get jurisdiction if the FLRA undid the settlement, sent the grievance back to arbitration, and the arbitrator issued a final decision.  Mawson�TA \s "Mawson MSPB 91" \c 1� v. Dept. of Navy, 48 M.S.P.R. 318, 322 (1991).



(b)	"The Board may review a grievance decision when three conditions are met:  (1) the subject matter of the grievance is one over which the Board has jurisdiction; (2) the grievant alleges discrimination as stated in 5 U.S.C. 2302(b)(1) in connection with the underlying (personnel) action; and (3) a final decision has been issued.  ...  The final decision rendered pursuant to a [NGP] ... is the arbitrator's ... ."  �TA \s "Parks v. Smithsonian Inst., 39 M.S.P.R. " \c 1 \l "Parks v. Smithsonian Inst., 39 M.S.P.R. 346 (1988)"�Parks v. Smithsonian Inst., 39 M.S.P.R. 346, 349 (1988) (where CBA provided for arbitration if NGP was not resolved at step 3, and appellant failed to show grievance was arbitrated, MSPB lacked jurisdiction); �TA \s "Clark v. EEOC," \c 1 \l "Clark v. EEOC, 31 M.S.P.R. 455 (1986)"�Clark v. EEOC, 31 M.S.P.R. 455, 457 (1986); �TA \s "Fierro v. Dept. of Treasury, 37 M.S.P.R." \c 1 \l "Fierro v. Dept. of Treasury, 37 M.S.P.R. 609 (1988)"�Fierro v. Dept. of Treasury, 37 M.S.P.R. 609, 612 (1988).  



(c)	The EEOC has adopted the MSPB's position and will not accept a case on appeal until it has been reviewed first by the MSPB.  The Commission's regulations initially appear to allow an appeal from an agency FAD decision in NGP, but further reading shows the EEOC agrees with the MSPB.  "A grievant may appeal the final decision of the agency [to the EEOC] ... on the grievance when an issue of employment discrimination was raised in a [NGP] that permits such issues to be raised.  A grievant may not appeal ... when the matter initially raised in the [NGP] is still ongoing in that process, is in arbitration, is before the FLRA, [or] is appealable to the MSPB ... ."  29 C.F.R. 1614.401(c) (emphasis added); �TA \s "Cantrell v. Sullivan, Secretary of Healt" \c 1 \l "Cantrell v. Sullivan, Secretary of Health & Human Services, 02920010, IHS 3364-E13 (EEOC/OFO 1992)"�Cantrell v. Sullivan, Secretary of Health & Human Services, 02920010, IHS 3364-E13 (EEOC/OFO 1992) {MBU, MSPB (chapt 43), Discrim: NGP-ARB} (interpreting 1613.231(b), 1614.401(c)'s predecessor, as not allowing appeal of NGP to EEOC prior to MSPB's review), citing, �TA \s "Davis v. Stone, Secretary of the Army, 0" \c 1 \l "Davis v. Stone, Secretary of the Army, 05900280 (EEOC 1990)"�Davis v. Stone, Secretary of the Army, 05900280, at 5-6 (EEOC 1990) {MBU, MSPB (Chapt. 75), Discrim: ARB-NGP}, �TA \s "Rupp v. Sullivan, HHS, (EEOC)" \c 1 \l "Rupp v. Sullivan, Secretary Health and Human Services, 02910003 (EEOC 1990)"�Rupp v. Sullivan, Secretary Health and Human Services, 02910003 (EEOC 1990) {MBU, MSPB (Chapt. 75), Discrim: NGP-ARB}, �TA \s "Marenus v. HHS EEOC " \c 1 \l "Marenus v. Dept. of Health & Human Services, 02860018 (EEOC 1987)"�Marenus v. Dept. of Health & Human Services, 02860018 (EEOC 1987) {MBU, MSPB (Chapt. 75), Discrim: NGP-ARB} (original EEOC decision holding that appeal to MSPB is condition precedent to an appeal to EEOC in mixed case processed through NGP).



(i)	By way of contrast, in actions not appealable to the MSPB, where employee can go NGP or EEOC and the employee chooses NGP, "the employee has the right to appeal the agency's final decision [i.e., the third step decision] on the grievance concerning the discrimination issue(s) to the Commission."  Green v. West�TA \s "Green v. West, OFO" \c 1�, Secretary of the Army, 02950006, 95 W.L. 510301, at 1 (EEOC/OFO 1995) (appeal from 3d step grievance over letter of counseling), citing, 29 C.F.R. 1614.401(c).



(d)	The Board's position has also been adopted by the Federal Circuit.  Rodriguez�TA \s "Rodriguez v. MSPB (Fed Cir)" \c 1� v. MSPB, 804 F.2d 673, 675 (Fed. Cir. 1986) ("... Rodriguez has no arbitrator's award on the merits from which to appeal.  Consequently, he is foreclosed from an initial appeal to the Board on the merits of the adverse action."), citing, see �TA \s "Billips v. Air Force" \c 1 \l "Billips v. Dept. of Air Force, 725 F.2d 1160 (8th Cir. 1984)"�Billips v. Dept. of Air Force, 725 F.2d 1160, 1162 (8th Cir. 1984).  It is immaterial that an arbitrator does not decide the case on the merits, or concludes the case without an arbitration hearing.  Further, the Federal Circuit warned that once the MBU selects NGP, an "[arbitrator's] decision on the merits is not guaranteed."  Rodriguez�TA \s "Rodriguez v. MSPB (Fed Cir)" \c 1�, at 675.  The Board is not a guarantor of merits-review in the arbitration process.  �TA \s "Higgs v. Postal Service, 14 M.S.P.R" \c 1 \l "Higgs v. U.S. Postal Service, 14 M.S.P.R. 154 (1982)"�Higgs v. U.S. Postal Service, 14 M.S.P.R. 154 (1982); see �TA \s "Garland v. Dept. of Labor, 13 M.S.P.R. 6" \c 1 \l "Garland v. Dept. of Labor, 13 M.S.P.R. 629 (1982)"�Garland v. Dept. of Labor, 13 M.S.P.R. 629 (1982).



(e)	The only exceptions to the arbitration requirement is when the union is decertified or becomes defunct after the employee filed NGP, making it impossible to take the grievance to arbitration.  Under such circumstances the MSPB will allow the grievant to appeal the case to the MSPB.  Smith v. Dept. of Transportation, 25 M.S.P.R. 80�TA \s "Smith v. DoT, 25 MSPR 80" \c 1� (1984) (decertified); Hill�TA \s "Hill v. DoT, 67 M.S.P.R" \c 1� v. Dept. of Transportation, 67 M.S.P.R. 535, 539-40 (1995) (defunct) {MBU, MSPB ~43 75 (RIF removal): NGP-MSPB}.



(i)	Employee cannot get MSPB jurisdiction by filing an agency administrative grievance as substitute for NGP-Arbitration.  Pierce�TA \s "Pierce v. SBA, 20 M.S.P.R." \c 1� v. Small Business Admin., 20 M.S.P.R. 389 (1984).  Nor will going to court from NGP substitute for arbitration in satisfying MSPB jurisdiction.  Clark v. EEOC�TA \s "Clark v. EEOC," \c 1�, 31 M.S.P.R. 455 (1986).



(f)	The MSPB's requirement that the union must take grievant's case through arbitration before the MSPB will assume jurisdiction seems to be a perversion of the statutory provision that "(s)election of the negotiated [grievance] procedure in no manner prejudices the right of an aggrieved employee to request the Merit Systems Protection Board to review the final decision ... in the case of any personnel action that could have been appealed to the Board ... ."  5 U.S.C. 7121(d).  MBU's have no control over whether a third party, the union, will take their grievance to arbitration and the MBU is not even a party to the arbitration - but such is the law.



(3)	Arbitrator's Decision.  Where the arbitrator has accepted an issue involving an allegation of discrimination, the arbitrator must apply substantive EEO law.  Gamble�TA \s "Gamble v. Alderson" \c 1� v. Alderson, Administrator GSA, 02880007 (EEOC/ORA 1988), {MBU, ~MSPB (promotion), Discrim: NGP-ARB}, merits decision aff'd, 05880968 (EEOC 1989), citing, Cornelius v. Nutt�TA \s "Cornelius v. Nutt" \c 1�, 472 U.S. 648 (1985).



(a)	The arbitrator's decision becomes final 30 days after it is issued and no exceptions are filed with the FLRA.  5 U.S.C. 7122(b).



(4)	Union/MBU Options After Arbitration.  



(a)	Exceptions to FLRA.  Because the adverse personnel action in question was not taken under sections 4303 or 7512, the union (not the MBU) may file exceptions to the arbitrator's award with the FLRA.  5 U.S.C. 7122(a), 7121(f).



(i)	FLRA Not Required.  There is no requirement for the Union to take the matter to the FLRA.  The MBU could go directly to the MSPB.  The MSPB views the timely filing of exceptions with the FLRA as preventing the arbitrator's decision from becoming final.



(b)	Appeal to MSPB.  If the union or agency don't timely file exceptions with the FLRA, the MBU may appeal the arbitrator's decision to the MSPB.  Or, after the FLRA issue's its decision, because the contested personnel action is appealable to the MSPB, the MBU, but not the agency, may appeal to MSPB.  In either case, the appeal is to the full Board in Washington D.C., not to an MSPB Regional Office for a hearing before an MSPB AJ.  �TA \s "Leamon v. Army, 31 M.S.P.R. 189" \c 1 \l "Leamon v. Army, 31 M.S.P.R. 189 (1986)"�Leamon v. Army, 31 M.S.P.R. 189 (1986) {MBU, MSPB ~43, 75, Discrim: NGP-ARB-MSPB} (MSPB AJ has no jurisdiction for any review, de novo or otherwise, under 5 C.F.R. 1201.157); �TA \s "Robinson v. HHS, 30 MSPR" \c 1 \l "Robinson v. Dept. of Health & Human Services, 30 M.S.P.R. 389 (1986)"�Robinson v. Dept. of Health & Human Services, 30 M.S.P.R. 389 (1986) {MBU, MSPB Chapt. 43 (demotion), Discrim: NPG-ARB-MSPB} (MSPB does not provide de novo review of arbitrator's decisions under 5 C.F.R. 1201.157).



(c)	No Suit in Federal District Court.  Because the action is appealable to the MSPB and discrimination is alleged, MBU can't file suit in federal district court until MSPB issues a decision, or more than 120 days have passed since an MSPB appeal was filed.  5 U.S.C. 7702(e)(1); Macy�TA \s "Macy v. Dalton" \c 1� v. Dalton, 853 F.Supp. 350, 64 F.E.P. 1718 (E.D. Cal. 1994) (MBUs who grieve RIF removal may not file suit after final grievance decision, must exhaust through MSPB review); see American Federation of Gov't Employees, Local 2052 v. Reno�TA \s "AFGE v. Reno DC Cir " \c 1�, 992 F.2d 331, 332 (D.C.Cir. 1993).



(5)	Agency's Options After Arbitration.  



(a)	If OPM did not intervene in the arbitration, the agency may ask OPM to request the arbitrator to reconsider his/her decision.  5 U.S.C. 7121(f), 7703(d); 5 C.F.R. 1201.119.  See page 184.



(b)	The agency can also file exceptions to the arbitrator's decision with the FLRA.  5 U.S.C. 7122(a).



(c)	But, the agency has no right to appeal an arbitrator's decision to the MSPB.  �TA \s "Army Corps of Engineers & NFFE MSPB" \c 1 \l "U.S. Army Corps of Engineers & NFFE, 51 M.S.P.R. 517 (1991)"�U.S. Army Corps of Engineers & NFFE, 51 M.S.P.R. 517 (1991).



MBU; MSPB ~43 75; Discrim: NGP-ARB-FLRA

c.	Filing Exceptions to the Arbitrator's Decision with the FLRA�tc \l4 "c.	Filing Exceptions to the Arbitrator's Decision with the FLRA�.  Either party to the arbitration, union or management 5 U.S.C. 7121(b)(1)(C)(iii), may "appeal" the arbitrator's decision by filing exceptions with the FLRA.  5 U.S.C. 7122(a); 5 C.F.R. part 2425.  (Remember, the restriction on seeking review by FLRA of actions appealable to the MSPB, only applies to personnel actions taken  sections 4303 and 7512.  5 U.S.C. 7122(a), referencing 7121(f).)  Filing exceptions with the FLRA is an optional step; the MSPB does not require FLRA review before it will accept review of an arbitrator's decision.  (Diagram Block G6).



(1)	FLRA will reverse an arbitrator's decision if the decision "is deficient":



"(1)  because it is contrary to any law rule or regulation; or



"(2)  on other grounds similar to those applied by Federal courts in private sector labor-management relations."



5 U.S.C. 7121(a); 5 C.F.R. 2425.3(a).



(2)	Limits on What the FLRA Will Consider. 



(a)	The FLRA will not consider any issue that should have been, but was not, presented to the arbitrator.  Where complainant failed to allege compensatory damages or present any evidence of them to the arbitrator, in this case bills for meeting with a mental health counselor, the FLRA would not consider it on appeal.  IAFF�TA \s "IAFF & Fort Sam Houston" \c 1� & Fort Sam Houston, Texas, 50 F.L.R.A. 327 (1995) (Union's exceptions to FLRA for comp damages and attorney fees denied where they were not raised before the arbitrator).



(3)	Time Limits for Filing Exceptions.  Either party has 30 days to file exceptions with the FLRA from the date the award is served on the party.  5 U.S.C.A. 7122(b) (West Supp. 1994); 5 C.F.R. 2425.1(b).  Opposition to the exceptions may be filed by the respondent within 30 days "after the date of service of the exception."  5 C.F.R. 2425.1(d).

(4)	Automatic Stay of Arbitrator's Award.  Timely filing exceptions to the arbitrator's award keeps award from being a final decision under 7122(b); thus the arbitrator's award is automatically stayed.  Dept. of Air Force v. FLRA, 775 �TA \s "AF v. FLRA 6th 85" \c 1�F.2d 727 (6th Cir. 1985), citing, U.S. Soldiers and Airmen's�TA \s "U.S. Soldiers and Airmen's Home" \c 1� Home v. AFGE, 15 F.L.R.A. No. 26 (1984); see, VA & AFGE�TA \s "VA & AFGE " \c 1� Nat'l Council of VA Locals, 23 F.L.R.A. 661 (1986) (failure to abide by an arbitration award unchallenged by exceptions is a ULP in violation of 5 U.S.C. 7116(a)(1) and (6)); Dept. of Agriculture, Food and Nutrition Service & NTEU�TA \s "Dept. of Agriculture, Food and Nutrition" \c 1�, 30 F.L.R.A. 477 (1987).



(a)	An agency must comply with an award to which no exceptions are filed, even if the award includes a directive contrary to law, e.g., a directive to pay interest.  Military Sealift�TA \s "MSC, 21FLRA 941" \c 1� Command & National Maritime Union, 21 F.L.R.A. 941 (1986); Dept. of Treasury, Customs Service & NTEU Chapter 161, 21 F.L.R.A. 999�TA \s "Dept. of Treasury, Customs Service & NTE" \c 1� (1986) (award of travel expenses).



(b)	If the Authority denies the agency's exceptions, a request for reconsideration does not act as a stay.  The agency acts at its peril if it does not implement an arbitrator's award while asking for reconsideration.  However, if the Authority grants the request to reconsider, there is no ULP for the agency's failure to implement that part of the arbitrator's award ultimately reversed by the Authority.  Dept. of HHS, HCFA & AFGE Local 1923�TA \s "Dept. of HHS, HCFA & AFGE Local 1923. 35" \c 1�, 35 F.L.R.A. 491 (1990).



(c)	Historical Note.  The Authority's regulations used to require that a party seeking exceptions to an arbitrator's award also had to request a stay.  5 C.F.R. 2429.8 (1985); AFGE v. FLRA, 777�TA \s "AFGE v. FLRA, 777 " \c 1� F.2d 751 (D.C. Cir. 1985).  Effective December 31, 1986, the regulations were changed so that a request for a stay was no longer required; filing an exception prevented the arbitrator's decision from becoming final.  51 Fed. Reg. 45754; 5 U.S.C. 7122(b).  This change in the regulations effectively overruled the D.C. Circuit Court's decision in AFGE v. FLRA.



(5)	FLRA Decision.  As a remedy the FLRA "may take such action and make such recommendations concerning the award as it considers necessary, consistent with applicable laws, rules or regulations."  5 U.S.C. 7122(a); 5 C.F.R. 2425.4.



(6)	MBU's Options to Contest Review of FLRA's Decision.  The MBU can appeal the FLRA's decision to the MSPB.  5 C.F.R. 1201.3(c)(3) ("If an employee chooses the negotiated grievance procedure ... and alleges discrimination ... then the employee, after having obtained a final decision under the negotiated grievance procedure, may ask the Board to review that final decision.")



(a)	The MBU has to go to the MSPB before s/he can appeal to the EEOC because the contested personnel action is appealable to the MSPB.



(b)	Labor unions do not have authority to appeal an arbitrator's decision to the MSPB.  5 U.S.C. 7121(d); �TA \s "Appling v. SSA, 30 M.SPR" \c 1 \l "Appling v. Social Security Admin., 30 M.S.P.R. 375 (1986)"�Appling v. Social Security Admin., 30 M.S.P.R. 375 (1986) (appeals under 7121(d) are limited the "aggrieved employee").



(c)	Judicial Review of FLRA Decision.



(i)	No Suit in Federal District Court.  If the MBU wishes to retain the allegations of discrimination s/he cannot yet go to federal court.  Because the action is appealable to the MSPB and discrimination is alleged, the MBU can't file suit in federal district court until MSPB issues a decision, or more than 120 days have passed since an MSPB appeal was filed.  5 U.S.C. 7702(e)(1); Macy�TA \s "Macy v. Dalton" \c 1� v. Dalton, 853 F.Supp. 350, 64 F.E.P. 1718 (E.D. Cal. 1994) (MBUs who grieve RIF removal may not file suit after final grievance decision, must exhaust through MSPB review); see American Federation of Gov't Employees, Local 2052 v. Reno�TA \s "AFGE v. Reno DC Cir " \c 1�, 992 F.2d 331, 332 (D.C.Cir. 1993).  



(ii)	If the MBU wishes to abandon the allegation of discrimination, the MBU may seek judicial review of the FLRA's decision to the appropriate Federal Circuit Court.  "Any person aggrieved by any final order of the Authority other than an order under ... section 7122 of this title (involving an award by an arbitrator) ... may during the 60-day period beginning on the date on which the order was issued, institute an action for judicial review of the Authority's order in the United States court of appeals in the circuit in which the person resides or transacts business or in the United States Court of Appeals for the District of Columbia."  5 U.S.C. 7123(a) (emphasis added).



(I)	Note, this is not to suggest that the MBU has to go through the FLRA exception process before getting court review; only that review may be had once the FLRA has issued its decision.



(7)	Agency's Options to Contest the FLRA's Decision.  The agency has no ability to contest the FLRA's decision in the administrative process, the applicable statute and regulations only speak of the MBU's appeal to the MSPB.  5 C.F.R. 1201.3(c)(3).



(a)	Judicial Review of FLRA Decision.  If the MBU has dropped the allegation of discrimination the agency may seek judicial review of FLRA's decision.  5 U.S.C. 7123(a).



MBU; MSPB ~43 75; Discrim: NGP-ARB-FLRA-MSPB

d.	Employee's Request to MSPB For Review of Arbitrator's Decision�tc \l4 "d.	Employee's Request to MSPB For Review of Arbitrator's Decision�.



(1)	MSPB has jurisdiction to review the arbitrator's decision in non-4303 or non-7512, where the case is otherwise appealable to the Board and where discrimination is alleged.  (Diagram Block G7.)  The CSRA provides that "(s)election of the negotiated procedure in no manner prejudices the right of an aggrieved employee to request the Merit System Protection Board to review the final decision pursuant to section 7702 ... in the case of any personnel action that could have been appealed to the Board ... ."  5 U.S.C. 7702(d); 5 C.F.R. 1201.3(c)(3), 1201.154; see, Ogden�TA \s "Ogden ALC" \c 1� Air Logistics Center & AFGE, Local 1592, 6 M.S.P.R. 630 (1981) (legislative history discussed).  No MSPB jurisdiction exists simply because appellant alleges discrimination in a personnel action, the challenged personnel action must be otherwise appealable to the MSPB.  Sanders�TA \s "Sanders v. Dept. of Army, " \c 1� v. Dept. of Army, 38 M.S.P.R. 74 (1988).  

(a)	Section 7702, referenced above, is the mixed case processing statute.  It does not make any specific reference to the grievance/arbitration process.  Rather, 7702 simply provides that where an EEO complaint is filed in connection with an action appealable to the Board, the MBU's agency has 120 days to issue a FAD and then the MBU can file suit in federal court or go to the MSPB.  5 U.S.C. 7702(a)(2).



(b)	Bona Fide Allegation of Discrimination Required.  (See discussion of MSPB jurisdiction at page 76).  MBU must present sufficient evidence to the MSPB to show a prima facie case of discrimination.  A "bare allegation of disparate treatment and discrimination before both the arbitrator and the Board without specific reference to any of the protected categories under 5 U.S.C. 2302(b)(1) [race, color, religion, etc.], fails to establish the Board's jurisdiction to review the arbitration award under 5 U.S.C. 7121(d) ... ."  �TA \s "Neal v. HHS" \c 1 \l "Neal v. Dept. of Health & Human Services, 46 M.S.P.R. 26 (1990)"�Neal v. Dept. of Health & Human Services, 46 M.S.P.R. 26 (1990).  Where the arbitrator reversed the MBU's removal, but found the removal was not caused by race discrimination, the MSPB found the case was not mixed and that it lacked jurisdiction to review the arbitrator's award.  �TA \s "Cantrell v. MSPB" \c 1 \l "Cantrell v. Dept. of Health & Human Services, 55 M.S.P.R. 600 (1992)"�Cantrell v. Dept. of Health & Human Services, 55 M.S.P.R. 600 (1992) (having found no discrimination, the Board nevertheless noted the case could continue to be processed by the EEOC(!?) as a nonmixed case of discrimination).



(c)	MSPB regulations discuss the jurisdiction of cases involving NGP at 5 C.F.R. 1201.3(c).  "(A)fter having obtained a final decision under the negotiated grievance procedure, [the MBU] may ask the Board to review that final decision.  The request must be filed with Clerk of the Board in accordance with 1201.154."  The action before the MSPB is termed an appeal and the MBU is identified as an appellant in the MSPB's regulations.



(d)	When the FLRA holds that the issues decided by the arbitrator were neither grievable nor arbitrable, the MSPB has no jurisdiction to consider the issues or the EEO allegations.  "Because the appellants did not have a right to elect the grievance procedure, the arbitrator could not issue a decision on both the merits of their RIF appeal and their allegations of discrimination, i.e., a 'mixed' grievance decision, and the Board does not have jurisdiction under 5 U.S.C. 7121 to review their discrimination claims."  Fierro�TA \s "Fierro v. Dept. of Treasury, 37 M.S.P.R." \c 1� v. Dept. of Treasury, 37 M.S.P.R. 609 (1988).



(e)	In Fierro the Board offered a somewhat different perspective of its jurisdiction in cases where the MBU could choose between NGP and MSPB, and initially selects NGP.  "An appellant's proper exercise of his right to elect the grievance procedure in effect tolls, until the issuance of a final grievance procedure decision [i.e., the arbitrator's decision], the 20-day [now 30 day] time limit for his exercise of Board review under 5 U.S.C. 7702 of his allegations that the appealable action on the merits was tainted by a prohibited personnel practice under 5 U.S.C. 2302(b)(1)."  Fierro, at n.2.  The Board went on to find that since the MBU' claims weren't grievable, going to the NGP and arbitration did not serve to toll the deadline for going to the MSPB.  This analogy is somewhat overstated however, since after NGP-ARB, the MSPB does not provide a de novo review or a hearing while it would if the MBU had originally contested the challenged personnel action before the MSPB.



(2)	MBU's Petition For Review to MSPB - A Required Stop.  The MSPB has turned the MBU's statutory right to request MSPB review of the arbitrator's decision into a requirement that MSPB review the case.  If the MBU wants the arbitrator's decision reviewed, the MBU cannot go directly to the EEOC; instead, the MBU must go to the MSPB first.  The MSPB's authority to review arbitration decisions is described in Ogden�TA \s "Ogden ALC" \c 1� Air Logistics Center & AFGE, Local 1592, 6 M.S.P.R. 630 (1991); see also, Sanders�TA \s "Sanders v. Dept. of Army, " \c 1� v. Dept. of Army, 38 M.S.P.R. 675 (1986); Cantrell�TA \s "Cantrell v. Sullivan, Secretary of Healt" \c 1� v. Sullivan, Secretary of Health & Human Services, 02920010, IHS 3364-E13 (EEOC/OFO 1992) {MBU, MSPB Chapt 43, Discrim: NGP-ARB} (interpreting 1613.231(b), 1614.401(c)'s predecessor, as not allowing appeal of NGP to EEOC prior to MSPB's review).  (Diagram Block G7).  



(a)	Arbitration IS the MANDATORY Predicate to MSPB Review.  Filing under the NGP can be a trap for the MBU.  The statutes provide for review of the arbitrator's decision by FLRA and/or the MSPB, with further appeals to the EEOC and review by the Special Panel, BUT the KEY is Getting the Union to Take the grievance to ARBITRATION.



(i)	MSPB has repeatedly held that an employee must pursue NGP through arbitration before the action can be appealed to MSPB or the EEOC.  Ogden�TA \s "Ogden ALC" \c 1� Air Logistics Center & AFGE, 6 M.S.P.R. 630, 634 (1981) (decision discusses legislative history).  According to the MSPB, without an arbitrator's decision, there is no final resolution of the grievance.  "The Board has held that the final decision rendered pursuant to a negotiated grievance procedure, which is then appealable to the Board under 5 U.S.C. §7121(d), is the arbitrator's decision ... ."  Mawson�TA \s "Mawson MSPB 91" \c 1� v. Dept. of Navy, 48 M.S.P.R. 318, 322 (1991); Jones v. Dept. of Navy, 898�TA \s "Jones v Navy (Fed Cir)" \c 1� F.2d 133, 134-35 (Fed. Cir. 1990); Parks v. Smith�TA \s "Parks v. Smithsonian Inst., 39 M.S.P.R. " \c 1�sonian Inst., 39 M.S.P.R. 346, 349 (1988) (where union contract provided for arbitration if grievance was not resolved at step 3 and appellant failed to show grievance was arbitrated, MSPB lacked jurisdiction); Clark v. EEOC�TA \s "Clark v. EEOC," \c 1�, 31 M.S.P.R. 455, 457 (1986).



(I)	Where MBU filed NGP grievance over his removal and alleged religious discrimination, union filed for arbitration and then settled removal for reinstatement without backpay.  MSPB held it could not review the settlement because there was no final arbitrator's decision.  In the meantime, the MBU filed with the FLRA to contest the unauthorized settlement.  The MSPB stated it would only get jurisdiction if the FLRA undid the settlement, sent the grievance back to arbitration and the arbitrator issued a final decision.  Mawson�TA \s "Mawson MSPB 91" \c 1� v. Dept. of Navy, 48 M.S.P.R. 318, 322 (1991). 



(ii)	The EEOC has adopted the MSPB's position and will not accept a NGP/arbitration decision on appeal until it has been reviewed by the MSPB first.  "A grievant may appeal the final decision of the agency [to the EEOC] ... on the grievance when an issue of employment discrimination was raised in a [NGP] that permits such issues to be raised.  A grievant may not appeal [to the EEOC] ... when the matter initially raised in the [NGP] is still ongoing in that process, is in arbitration, is before the FLRA, [or] is appealable to the MSPB ... ."  29 C.F.R. 1614.401(c) (emphasis added); Cantrell�TA \s "Cantrell v. Sullivan, Secretary of Healt" \c 1� v. Sullivan, Secretary of Health & Human Services, 02920010, IHS 3364-E13 (EEOC/OFO 1992) {MBU, MSPB Chapt 43, Discrim: NGP-ARB} (interpreting 1613.231(b) (1614.401(c)'s predecessor) as not allowing appeal of NGP to EEOC prior to MSPB's review), citing, Davis v. Stone�TA \s "Davis v. Stone, Secretary of the Army, 0" \c 1�, Secretary of the Army, 05900280 (EEOC 1990) {MBU, MSPB (Chapt. 75), Discrim: ARB-NGP}, Rupp�TA \s "Rupp v. Sullivan, HHS, (EEOC)" \c 1� v. Sullivan, Secretary Health and Human Services, 02910003 (EEOC 1990) {MBU, MSPB (Chapt. 75), Discrim: NGP-ARB}, Marenus�TA \s "Marenus v. HHS EEOC " \c 1� v. Dept. of Health & Human Services, 02860018 (EEOC 1987) {MBU, MSPB (Chapt. 75), Discrim: NGP-ARB} (original decision that appeal to MSPB is condition precedent to an appeal to EEOC in mixed case processed through NGP).



(iii)	By way of contrast, in actions not appealable to the MSPB, where employee can go NGP or EEOC and the employee chooses NGP, "the employee has the right to appeal the agency's final decision [i.e., the third step decision] on the grievance concerning the discrimination issue(s) to the Commission."  Green v. West�TA \s "Green v. West, OFO" \c 1�, Secretary of the Army, 02950006, 95 W.L. 510301, at 1 (EEOC/OFO 1995) (appeal from 3d step grievance over letter of counseling), citing, 29 C.F.R. 1614.401(c).



(3)	Time Limit for MBU to File Request for Review With MSPB.  "If the appellant has filed a grievance with the agency under its negotiated grievance procedure in accordance with 5 U.S.C. 7121, he or she may ask the Board to review the final decision under 5 U.S.C. 7702 within 35 days of the date of issuance of that decision."  5 C.F.R. 1201.154(d).



(a)	What Happens When Agency Files Exceptions With FLRA and MBU Files For MSPB Review?  What happens when the MBU and the agency are dissatisfied with the arbitrator's decision and the agency files exceptions with the FLRA while the MBU requests review by MSPB?  The MSPB will not assume jurisdiction over the case until FLRA finishes its review because the agency's filing of exceptions prevents the arbitrator's decision from becoming a final decision.  �TA \s "Fiero v. Treasury, 35 M.S.P.R. 618" \c 1 \l "Fiero v. Dept. of Treasury, 35 M.S.P.R. 618 (1987)"�Fiero v. Dept. of Treasury, 35 M.S.P.R. 618 (1987).  An arbitrator's decision is not "final" until 30 days after the decision is served on a party and no exceptions have been filed.  5 U.S.C.A. 7122(b) (West Supp. 1994).  



(4)	Information & Allegations Presented to MSPB.  The MBU may submit an appeal and supporting documents with the full Board in Washington D.C..  5 C.F.R. 1201.154(d)(1)-(5), (e).  The agency will have an opportunity to respond and provide information to the Board.



(5)	MSPB's Standard of Review.  The MSPB does not provide a de novo review of the arbitrator's decision; i.e., there is no hearing before an MSPB AJ.  MSPB's review of the arbitrator's decision is limited; the arbitrator's decision will only be modified or set aside by the MSPB if the MBU establishes that the arbitrator has erred in interpreting civil service law, rules or regulations.  See, Leamon�TA \s "Leamon v. Army, 31 M.S.P.R. 189" \c 1� v. Army, 31 M.S.P.R. 189, 192 (1986) {MBU, MSPB ~43, 75, Discrim: NGP-ARB-MSPB}; Robinson�TA \s "Robinson v. HHS, 30 MSPR" \c 1� v. HHS, 30 M.S.P.R. 389, 395-96 (1986) {MBU, MSPB Chapt. 43 (demotion), Discrim: NPG-ARB-MSPB} (statutory rational discussed), citing, Cornelius v. Nutt�TA \s "Cornelius v. Nutt" \c 1�, 472 U.S. 648 (1985).  The same standard applies when the MSPB reviews allegations of discrimination.  "The arbitrator's finding that the appellant did not prove her ... discrimination claims are factual determinations entitled to deference, unless the arbitrator erred in his legal analysis, e.g., by misallocating burdens of proof or employing the wrong analytical framework."  �TA \s "Bean v. EEOC, 55 M.S.P.R. 609" \c 1 \l "Bean v. EEOC, 55 M.S.P.R. 609 (1992)"�Bean v. EEOC, 55 M.S.P.R. 609, 612 (1992); �TA \s "Moore v. Census" \c 1 \l "Moore v. Dept. of Commerce, Bureau of the Census, 55 M.S.P.R. 451 (1992)"�Moore v. Dept. of Commerce, Bureau of the Census, 55 M.S.P.R. 451, 457 (1992).



(a)	The appeal must be premised on a legal error; the MSPB will not reverse an arbitrator's finding when the basis for the appeal is only a disagreement with the arbitrator's factual finding.  Appling�TA \s "Appling v. SSA, 30 M.SPR" \c 1� v. Social Security Admin., 30 M.S.P.R. 375 (1986); �TA \s "Sandoval v. SSA" \c 1 \l "Sandoval v. Social Security Admin., 30 M.S.P.R. 675 (1986)"�Sandoval v. Social Security Admin., 30 M.S.P.R. 675 (1986).  However, where the arbitrator has not addressed the issue in his/her findings, factual or otherwise, as long as the issue, was presented to the arbitrator, the Board will consider the issue on the basis of the record and any other documents submitted in the request for review.  Appling�TA \s "Appling v. SSA, 30 M.SPR" \c 1� v. Social Security Admin., 30 M.S.P.R. 375 (1986); �TA \s "Denson v. Veterans Admin., 30 M.S.P.R. 3" \c 1 \l "Denson v. Veterans Admin., 30 M.S.P.R. 383 (1986)"�Denson v. Veterans Admin., 30 M.S.P.R. 383 (1986).



(b)	MSPB denied MBU's request to review arbitrator's decision that grievance was not arbitrable where grievance was untimely.  While the MSPB has jurisdiction to review arbitrator's decisions in actions appealable to the MSPB, the scope of review is limited.  The MSPB can only set aside an arbitrator's decision where the arbitrator erred as a matter of law in interpreting a civil service law, rule, or regulation.  None of these criteria are implicated in an arbitrator's decision determining the NGP was untimely.  See Sweeney�TA \s "Sweeney v. Dept. of Army, 69 M.S.P.R. 39" \c 1� v. Dept. of Army, 69 M.S.P.R. 392 (1996) {MBU, MSPB 75 (removal), Discrim: NGP-ARB-MSPB).



(c)	However, the MBU may raise the issue of discrimination for the first time in the appeal of the arbitrator's decision to the MSPB filed in accordance with 5 C.F.R. 1201.154(d).  Jones v. Dept. of the Navy, 898�TA \s "Jones v Navy (Fed Cir)" \c 1� F.2d 133 (Fed. Cir. 1990), Sweeney�TA \s "Sweeney v. Dept. of Army, 69 M.S.P.R. 39" \c 1� v. Dept. of Army, 69 M.S.P.R. 392, 393 n.1, 1996 W.L. 48840 (1996).  The MSPB treats the new allegation of discrimination as a collateral attack on the arbitrator's decision.  �TA \s "Green v. U.S.PS, 47 M.S.P.R. 661" \c 1 \l "Green v. U.S. Postal Service, 47 M.S.P.R. 661 (1991)"�Green v. U.S. Postal Service, 47 M.S.P.R. 661 (1991).



(d)	The employee may also present additional evidence to the MSPB concerning the allegation of discrimination.  Green v. U.S. Postal Service, 47 M.S.P.R. 661 (1991); Rupp�TA \s "Rupp v. HHS, MSPB" \c 1� v. HHS, 51 M.S.P.R. 456, 462 n.2 (1991).



(6)	MSPB Decision.  The MSPB is to issue a decision within 120 days of receiving the appeal.  5 C.F.R. 1201.156. 



(7)	MBU's Appeal of MSPB Decision.  



(a)	Further Administrative Review.  If the MBU appeals the MSPB's decision to the EEOC (5 C.F.R. 1201.157), s/he initiates the mixed-case MSPB/EEOC review stage of mixed case processing.  5 C.F.R. 1201.161 and .162.  If EEOC disagrees with MSPB, the case goes back to the MSPB (1201.162); if the MSPB continues to disagree with the EEOC, the case goes to the Special Panel (1201.163).



(i)	Note that when the MBU appeals the MSPB's decision to the EEOC, the agency's brief in response will be the agency's last opportunity to address the issues in the case.  See page 108.



(b)	MBU Can File Suit in Federal District Court.  Having taken the NGP grievance through review by MSPB, the MBU can file a de novo suit in federal district court alleging discrimination.  A.F.G.E. Local 2052 v. Reno�TA \s "AFGE v. Reno DC Cir " \c 1�, 992 F.2d 331 (D.C. Cir. 1993); Macy�TA \s "Macy v. Dalton" \c 1� v. Dalton, 853 F.Supp. 350, 64 F.E.P. 1713, 1721 (E.D. Cal. 1994).  Or the MBU can file suit in federal district court after the MSPB has had it for 120 days.  5 U.S.C. 7702(e)(1).



(c)	Appeal to Court of Appeals for the Federal Circuit.  If MBU waives the discrimination issue, the MBU may file an appeal with the Court of Appeals for the Federal Circuit.  5 C.F.R. 1201.157;  Griffin�TA \s "Griffin v. GSA, No. 97-3182, 97 W.L. 382047" \c 1� v. GSA, No. 97-3182, 97 W.L. 382097 (Fed Cir. July 11, 1197) (decision not reported, not citable as precedent); see Meehan�TA \s "Meehan v. U.S.PS, 718 F.2d 1069" \c 1� v. U.S. Postal Service, 718 F.2d 1069 (Fed. Cir. 1983) (Court found that employee’s references to discrimination did not constitute allegation of discrimination, thus Federal Circuit had jurisdiction, in any case employee’s attorney waived any claim to discrimination).  The employee cannot dual process an appeal before the Federal Circuit (not alleging discrimination) and file suit in federal district court (alleging discrimination).  5 U.S.C. 7703(b); Williams�TA \s "Williams v. Army, 715 F.2d 1485" \c 1� v. Dept. of Army, 715 F.2d 1485, 36 F.E.P. 1518 (Fed. Cir. 1983) (en banc). 



(8)	Agency's Appeal of MSPB decision.  The agency has no right to appeal the MSPB's decision to the EEOC.  The agency is limited to asking OPM to request the MSPB to reconsider its decision.  5 U.S.C. 7121(f), 7703(d); 5 C.F.R. 1201.119.  See page 184.
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e.	Appeal to EEOC�tc \l4 "e.	Appeal to EEOC�.  The MBU can petition the EEOC only from a final decision of the MSPB.  When the MBU petitions the EEOC to consider the MSPB's decision pursuant to 5 U.S.C. 7702(b)(2), the EEOC has 30 days to decide if it will consider the decision.  5 C.F.R. 1201.161(a); 29 C.F.R. 1614.305(b).  The agency has 15 days to respond to the MBU's petition to the EEOC.  29 C.F.R. 1614.305(a).  Diagram Block G8.



(1)	When the MBU appeals the MSPB's decision to the EEOC, the agency's brief in response will be the agency's last opportunity to address the issues in the case.  See page 108.



(2)	Jurisdictional Issues:  where MBU challenged a personnel action appealable to the MSPB through NGP, the MBU cannot appeal to EEOC from an arbitrator's decision; MBU must go to MSPB first.  Cantrell�TA \s "Cantrell v. Sullivan, Secretary of Healt" \c 1� v. Sullivan, Secretary of Health & Human Services, 02920010, IHS 3364-E13 (EEOC/OFO 1992) {MBU, MSPB Chapt 43, Discrim: NGP-ARB} (interpreting 1613.231(b), 1614.401(c)'s predecessor, as not allowing appeal of NGP to EEOC prior to MSPB's review).  See discussion at page 244.



(3)	The EEOC's jurisdiction is limited to reviewing the discrimination aspects of the case only.  The EEOC's review of the record is de novo and may make additional factual conclusions or find facts inconsistent with the MSPB.  Where the MSPB has interpreted a civil service law or regulation or CBA provision, the EEOC must defer to the MSPB's interpretation, unless they have been applied in a discriminatory fashion.  �TA \s "LeMond v. U.S. PS, 0089" \c 1 \l "LeMond v. U.S. Postal Service, 03860089, IHS 1515-A11 (EEOC/ORA 1986)"�LeMond v. U.S. Postal Service, 03860089, IHS 1515-A11, at 3 (EEOC/ORA 1986) {MBU, MSPB ~43, ~75(restoration), Discrim: MSPB}.



(4)	EEOC's Review of Arbitrability.  The Commission cannot review an agency's or arbitrator's decision on the grievability or arbitrability of an employment action.  In a 3rd step grievance decision, the agency denied the grievance because complainant failed to comply with two other sections of the CBA, describing procedures employees had to follow when challenging promotion rankings.  "As appellant's grievance was denied on the grounds that he failed to comply with mandatory requirements of the Master Labor Agreement and the Commission does not have jurisdiction to review this determination, appellant's appeal is dismissed for lack of jurisdiction."  "As is well-settled, the Commission does not have jurisdiction to review procedural determinations by an agency solely related to the grievance process and the collective bargaining agreement."  Coffer�TA \s "Coffer v. Dalton" \c 1� v. Dalton, Secretary of the Navy, 02940003, at 1-2 (EEOC/OFO 1994), citing Johnson v. Kemp, Chair�TA \s "Johnson v. Kemp, Chairman EEOC, 05910188" \c 1�man EEOC, 05910188, IHS 2946-D1 (EEOC 1991); Solberg�TA \s "Solberg v. Reno, EEOC" \c 1� v. Reno, Attorney General, 02920004 (EEOC 1993).



(5)	The EEOC will not allow complainant to raise an allegation of discrimination for the first time on appeal from an MSPB decision.  Boylan�TA \s "Boylan 0002 EEOC 82" \c 1� v. U.S. Postal Service, 05830002, IHS 1091-E4 (EEOC 1982) {MSPB (removal): MSPB-EEOC}; McLaughlin�TA \s "McLaughlin v. Dalton, 0113 (EEOC 94)" \c 1� v. Dalton, Secretary of the Navy, 03940113, IHS 4175-B13 (EEOC 1994).  McLaughlin, an MBU, was separated through a RIF, he appealed to the MSPB which held it lacked jurisdiction because he could grieve the RIF under the CBA.  He then appealed to the Commission which held it did not have jurisdiction to review the MSPB's decision because he had not alleged discrimination in the MSPB appeal.  The Commission also found his allegation was untimely.  



(a)	Neither can complainant add additional basis of discrimination on appeal of MSPB decision to EEOC.  Loveland�TA \s "Loveland v. Aldridge" \c 1� v. Aldridge, Secretary of the Air Force, 03880157, IHS 2089-A2 (EEOC/ORA 1988) {MSPB (removal), Discrim: MSPB/AJ-MSPB-EEOC} (Commission did not allow complainant to add allegations of religious and sex discrimination to allegations of disability and reprisal discrimination before MSPB).



(6)	There is a crazy old EEOC decision which stands for the proposition that if the MSPB reduces the penalty, e.g., from a removal to a ten day suspension, the action is no longer a mixed case and the MSPB's decision is not appealable to the EEOC.  �TA \s "Tennyson v. Air Force, EEOC" \c 1 \l "Tennyson v. Dept. of the Air Force, 01830830, IHS 1061-F8 (EEOC/ORA 1983)"�Tennyson v. Dept. of the Air Force, 01830830, IHS 1061-F8 (EEOC/ORA 1983).  Although I found no other cases on point I doubt it would be followed again.  Tennyson appealed his removal for unsatisfactory performance to the MSPB.  The MSPB AJ mitigated the removal!  (The MSPB has since ruled it has no authority to mitigate Chapter 43 performance penalties.  �TA \s "Lisiecki" \c 1 \l "Lisiecki v. Federal Home Loan Bank Board, 23 M.S.P.R. 633 (1984), aff'd, 697 F.2d 1538 (Fed Cir. 1985), cert. denied, 475 U.S. 1108 (1986)"�Lisiecki v. Federal Home Loan Bank Board, 23 M.S.P.R. 633 (1984), aff'd, 697 F.2d 1538 (Fed Cir. 1985), cert. denied, 475 U.S. 1108 (1986).)  After the AJ's decision, the case was PFR'd to the full Board which reduced the removal to a ten day suspension, not because of any allegation of discrimination, but because the agency's table of penalties for Chapter 75 adverse actions provided that a 10 day suspension was the maximum penalty for first offense of careless workmanship.  �TA \s "Tennyson v. Air Force,  MSPB" \c 1 \l "Tennyson v. Dept. of the Air Force,  13 M.S.P.R. 123 (1982)"�Tennyson v. Dept. of the Air Force, 13 M.S.P.R. 123, 127 (1982).  Tennyson then appealed to EEOC alleging discrimination (if the allegation of discrimination was made for the first time, it is a practice the EEOC no longer allows, see Boylan above).  The Commission found the Board's action in reducing the penalty eliminated its jurisdiction to review the Board's decision.  Tennyson �TA \s "Tennyson v. Air Force, EEOC" \c 1�v. Dept. of the Air Force, 01830830, IHS 1061-F8 (EEOC/ORA 1983); see, Cantrel�TA \s "Cantrell v. MSPB" \c 1�l v. Dept. of Health & Human Services, 55 M.S.P.R. 600 (1992) (Arbitrator reversed the employee's removal, but found the removal was not caused by race discrimination.  On appeal to MSPB the Board determined it lacked jurisdiction to review the arbitrator's decision because the arbitrator found no discrimination and thus the case was not mixed.  The Board nevertheless noted the case could continue to be processed by the EEOC(!?) as a nonmixed case of discrimination); Rolon�TA \s "Rolon v. Veterans Affairs" \c 1� v. Dept. of Veterans Affairs, 53 M.S.P.R. 362, 365 (1992)  ("The 'suspension' that the appellant seeks to appeal is not a discrete adverse action imposed by the agency apart from the removal action; rather, it is the mitigated penalty that he received pursuant to the final grievance decision on his removal.").



(7)	If the EEOC decides to consider the MSPB's decision, it then has 60 days to issue a decision.  5 C.F.R. 1201.161(c); 29 C.F.R. 1614.305(c).



(8)	EEOC's Decision.  The EEOC may:



(a)	Concur with the MSPB, 5 C.F.R. 1201.161(c)(1), 29 C.F.R. 1614.305(c)(1); or



(b)	Issue a decision different from the Board, 5 C.F.R. 1201.161(c)(2), 29 C.F.R. 1614.305(c)(2), which causes automatic review by the MSPB; or



(c)	Ask the MSPB to have additional evidence gathered which is necessary to supplement the record.  5 C.F.R. 1201.161(c)(e); 29 C.F.R. 1614.305(d); e.g., �TA \s "Ritter v. Frank 0137 EEOC" \c 1 \l "Ritter v. Frank, Postmaster General, 03880137, IHS 2141-D3 (EEOC 1989)"�Ritter�TA \s "Ritter v. Frank 0137 EEOC" \c 1� v. Frank, Postmaster General, 03880137, IHS 2141-D3, at 4-5 (EEOC 1989) {MSPB (removal), Discrim: MSPB/AJ-EEOC}.  The agency's failure to provide supplemental evidence can lead Commission to application of the adverse inference rule.  �TA \s "Williams v. Kemp, 0084 EEOC" \c 1 \l "Williams v. Kemp, Secretary of Housing and Urban Development, 03900084, IHS 2736-A2 (EEOC 1990)"�Williams v. Kemp, Secretary of Housing and Urban Development, 03900084, IHS 2736-A2, at 4 (EEOC 1990) {MSPB (removal), Discrim: MSPB/AJ-MSPB}.



(9)	Parties Options After EEOC's Decision.  The parties, have no options, the case will automatically return to MSPB if EEOC has disagreed with MSPB.  The EEOC will not accept petitions to reconsider its decisions in mixed cases.  See page 109.
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f.	MSPB's Review of EEOC's Decision�tc \l4 "f.	MSPB's Review of EEOC's Decision�.  If EEOC Disagrees with MSPB, the case automatically goes back to MSPB for review.  (Diagram Block G9).  The MSPB has 30 days to:



(1)	Concur and adopt the decision of the EEOC, 5 C.F.R. 1201.162(a)(1); or



(2)	Reaffirm its earlier decision, with or without modification.  5 C.F.R. 1201.162(a)(2)(ii).



(3)	Standard of Review.  The Board's position is that it is only permitted to disagree with an EEOC decision if there was a misinterpretation of the civil service law.  Where the Board finds that the EEOC decision rests on discrimination law, it will only look at whether the Commission's decision is "reasonable."  Lyles�TA \s "Lyles, MSPB" \c 1� v. Dept. of Justice, 70 M.S.P.R. 330 (1996) {MSPB ~43, 75, Discrim: MSPB/AJ-MSPB-EEOC-MSPB}.



(4)	The MSPB will not accept briefs from the parties.  See page 110.
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g.	Special Panel�tc \l4 "g.	Special Panel�.  If the Board reaffirms its decision under 1201.162(a)(1), the MSPB will certify the case to the Special Panel established under 5 U.S.C. 6602(d).  5 C.F.R. 1201.171; 29 C.F.R. 1614.306.  (Diagram Block G10).
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6.	OSC Complaint With Allegation of Discrimination�tc \l3 "6.	OSC Complaint With Allegation of Discrimination�.  The procedures for filing an OSC complaint are discussed in brief at page 153, and in greater detail in Crane, Office of Special Counsel/W�TA \s "Office of Special Counsel/Whistleblower " \c 2�histleblower Protection Act (CLLO Outline Sept. 1996).�  Technically, the employee may dual process an EEO complaint and an OSC complaint.  The reality is however, that pursuant to its policy, OSC will normally not investigate or prosecute allegations of PPP discrimination and leaves the employee to the mixed EEO complaint or mixed MSPB appeal process.  5 U.S.C. 1216(b); 5 C.F.R. 1810.1.  However, OSC will proceed with a case when egregious harassment is alleged, e.g., race, national origin or sexual harassment.  By regulation the MSPB precludes the dual processing of an MSPB appeal and an IRA.  5 C.F.R. 1209.2(b)(2).  Filing a complaint with OSC is only advised if the employee failed to timely initiate a mixed EEO complaint or mixed MSPB appeal.



a.	There are no time limits for initiating an OSC complaint.



b.	If OSC declines to prosecute the action, the employee has no further administrative option, with one exception.  The exception is if the employee is also alleging whistleblowing retaliation.  Then the employee may file an IRA with an MSPB regional office for a hearing before an MSPB AJ within 65 days of the OSC notice that it will not prosecute the matter or after the OSC has had the complaint for 120 days.  5 U.S.C. 1214(a)(3)(B).



c.	Even if the employee fails to establish whistleblowing retaliation, because the contested personnel action is otherwise appealable to the MSPB, the MSPB will treat the IRA as any other MSPB appeal and decide any other affirmative defenses offered by the employee.  Massimino�TA \s "Massimino" \c 1� v. Dept. of Veterans Affairs, 58 M.S.P.R. 318, 324-25 (1993).  For further discussion, see page 169.



�d.	Once the MSPB AJ finds the jurisdiction prerequisites for filing an IRA are met, the case will proceed the same as any other mixed MSPB appeal:  with a hearing before an MSPB AJ; optional PFR filed by either party with the full MSPB; followed by the employee's request for review by the EEOC.  If the EEOC disagrees with the MSPB, the case automatically returns to the MSPB, and if the MSPB still disagrees with the EEOC, the case would go to the special panel.  See page 117 for mixed MSPB appeal procedures and page ? regarding the ability of IRA appellants to appeal MSPB decision on OAA personnel actions to the EEOC.



(1)	Note that the MBU's request that EEOC review the MSPB's decision is the last opportunity the agency will have to comment on the case.  The EEOC does not allow either party to request reconsideration of its decision (see page 109) and the MSPB will not accept briefs from either party if the case returns to them (see page 110).
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XXI.  MBU, PERSONNEL ACTION APPEALABLE TO MSPB UNDER §§ 4303 OR 7512�tc \l1 "XXI.  MBU, PERSONNEL ACTION APPEALABLE TO MSPB UNDER §§ 4303 OR 7512�.

 

A.	Introduction�tc \l2 "A.	Introduction�.



1.	Predicate�tc \l3 "1.	Predicate�.  "An employee in a bargaining unit having a negotiated grievance procedure that covers agency disciplinary action taken pursuant to §4303 or §7512 thus may elect to challenge such action by filing a grievance rather than appealing to the Board."  Cornelius v. Nutt,�TA \s "Cornelius v. Nutt" \c 1� 472 U.S. 648, 652 (1985), citing 5 U.S.C. 7121(e)(1).  The contested personnel action must be appealable to the MSPB under section 4303 or 7512, not merely linked to a personnel action appealable to the MSPB.  Spencer�TA \s "Spencer v. Shalala,  0010 OFO 94" \c 1� v. Shalala, Secretary of Health & Human Services, 02940010, 94 W.L. 737373 (EEOC/OFO 1994).  For example, an EEO complaint over being placed on a performance improvement plan (PIP) is part of an action under 5 U.S.C. 4303, but being PIPed itself is not appealable to the MSPB.  Accordingly, where a MBU alleges he was PIPed for discriminatory reasons, the available appeal routes are described at page 127.



2.	Options Where MBU Alleges NO DISCRIMINATION�tc \l3 "2.	Options Where MBU Alleges NO DISCRIMINATION�.  (See additional discussion at pages 258, 262).  5 U.S.C. 7121(e)(1).  Where no discrimination is alleged the MBU has the option of:



a.	MBU Files NGP-ARB.  If the MBU files NGP, the union can go to arbitration, with appeal of the arbitrator's decision to the Federal Circuit.  Discussed below.



b.	MBU Appeals Directly to MSPB.  If MBU appeals the 4303 or 7512 personnel action to MSPB, normal MSPB procedures apply.  The MBU's ability to go to MSPB based on the provisions of the CSRA at 4303 or 7512 which authorize MSPB review.  Thus, even though the NGP is normally the "exclusive procedure," one of the exceptions is 4303 and 7512 cases.  5 U.S.C. 7121(a)(1), (e)(1).  For a discussion of MSPB appeal procedures, see Crane, MSPB Practice and Procedure�TA \s "Crane, MSPB Practice and Procedures Outl" \c 2�s Outline (CLLO Outline Sept. 1996).�



c.	OSC Action.  Or the MBU can file an OSC action.  5 U.S.C. 7121(g)(2), (3).  Also discussed below.



d.	No ULP Charge.  A ULP cannot be filed because the contested personnel action is appealable to the MSPB.  5 U.S.C. 7116(d).



Practice Tip:	Given these parameters, where the MBU does not allege discrimination, the MBU:  can't file an administrative grievance either because the employee is an MBU or because the contested personnel action is appealable to MSPB; can't file an EEO complaint because no discrimination is alleged; and can’t file a ULP because the contested personnel action is appealable to the MSPB.  The MBU can file NGP or an MSPB appeal or an OSC complaint but may not dual process any of these.  With respect to the NGP, if the union takes the grievance to arbitration, the appeal of the arbitrator's decision is to the Court of Appeals for the Federal Circuit, not the MSPB.





MBU, MSPB 43 or 75; ~Discrim: NGP

B.	MBU, Personnel Action Appealable to MSPB Under 4303 or 7512, NOT Alleging DISCRIMINATION�tc \l2 "B.	MBU, Personnel Action Appealable to MSPB Under 4303 or 7512, NOT Alleging DISCRIMINATION�.  



1.	MBU Files a Grievance With NO Allegation of Discrimination�tc \l3 "1.	MBU Files a Grievance With NO Allegation of Discrimination�.  MBU files grievance in accordance with CBA.  For additional information on NGP grievance procedures, see Federal Sector Grievance Arbitration (Rights Arb�TA \s "Federal Sector Grievance Arbitration (Ri" \c 2�itration) (CLLO Outline 1996).� 



a.	NGP�tc \l4 "a.	NGP�.  Agency should check to see if CBA excludes the contested personnel action from NGP.  If so, MBU should file an MSPB appeal.



(1)	Agency processes NGP.  NGP usually ends with a third step (final) decision by the agency on the grievance.



(2)	MBU's Ability to Contest Agency Decision on Grievance.  The union, not the MBU, has the option of invoking arbitration.  5 U.S.C. 7121(b)(1)(C)(iii) (arbitration "may be invoked by either the exclusive representative or the agency"); 5 U.S.C. 7121(d).



MBU, MSPB 43 or 75; ~Discrim: NGP-ARB

b.	Arbitration�tc \l4 "b.	Arbitration�.  The arbitrator has to apply the appropriate burdens of proof, substantial evidence in 4303 performance cases, preponderance of the evidence in 7512 adverse action cases.  5 U.S.C. 7121(e)(2), referencing, 7701(c)(1); Cornelius v. Nutt�TA \s "Cornelius v. Nutt" \c 1�, 472 U.S. 648 (1985).



(1)	MBU's Options to Appeal Arbitrator's Decision.  Without an allegation of discrimination, there is no further administrative review of the arbitrator's decision.  The MBU's only option is to appeal the arbitrator's decision to the Federal Circuit.  5 U.S.C. 7121(f) ("In matters covered under sections 4303 and 7512 ... which have been raised under the negotiated grievance procedure ... judicial review shall apply to the award of an arbitrator in the same manner and under the same conditions as if the matter had been decided by the Board."); Rolon�TA \s "Rolon v. Veterans Affairs" \c 1� v. Dept. of Veterans Affairs, 53 M.S.P.R. 362 (1992).

(a)	No exceptions to FLRA.  The union cannot file exceptions with the FLRA on section 4303 or 7512 personnel actions.  5 U.S.C. 7122(a), excluding matters in, 7121(f) (personnel actions covered under sections 4303 or 7512).  See discussion at page 269.



(b)	No Review by MSPB.  The MBU cannot petition the MSPB to review the arbitrator's decision.



(i)	Section 7121(e)(1) is the primary statutory reason why there is no administrative review after the arbitrator's decision.  Section 7121(e)(1) addresses the MBU's choice between filing NGP or MSPB to contest a 4303 or 7512 personnel action; once a MBU decides to go NGP, there is no mention in subsection 7121(e) of any appeal to MSPB.



(ii)	By comparison, 7121(d), which describes the options between NGP, MSPB or EEO where an MBU alleges discrimination, provides that "(s)election of the negotiated grievance procedure in no manner prejudices the right of an aggrieved employee to request the Merit Systems Protection Board to review the final decision ... ."  No such language exists in 7121(e) describing the options between NGP and MSPB in section 4303 or 7512 cases where discrimination is not alleged.



(iii)	Also, as mentioned above, 7121(f) provides that "matters covered under sections 4303 and 7512 ... which have been raised under the negotiated grievance procedure ... section 7703 of this title pertaining to judicial review shall apply the award of an arbitrator in the same manner and under the same conditions as if the matter had been decided by the Board."  Section 7703 describes appeals to the Federal Circuit.



(iv)	MSPB regulations support the interpretation that there is no appeal of an arbitrator's decision (absent an allegation of discrimination) to MSPB.  The MSPB regulation discussing CBAs and election of procedures is 5 C.F.R. 1201.3(c).  The only mention of review of an arbitrator's decision by the MSPB is when discrimination is alleged.  5 C.F.R. 1201.3(c)(3), 1201.154(d); Benson �TA \s "Benson v. Navy, 65 M.S.P.R. 548" \c 1�v. Dept. of the Navy, 65 M.S.P.R. 548, 551-52 (1994); Means�TA \s "Means v. Dept. of Labor, 60 M.S.P.R. 108" \c 1� v. Dept. of Labor, 60 M.S.P.R. 108, 110 (1993) {MBU, MSPB chapt. 75, Discrim:  NGP-ARB} ("because he alleges ... discrimination ... he may request Board review of the arbitrator's decision under 5 U.S.C. 7702.  See 5 U.S.C. 2302(b)(1)(D) & 7121(d)").



(v)	"That statutory provision [7121(d)] allows for Board review of arbitration awards only when the issues raised before the arbitrator or the Board include a claim of prohibited discrimination."  �TA \s "McClain v. VA, 58 MSPR" \c 1 \l "McClain v. Dept. of Veterans Affairs, 58 M.S.P.R. 93 (1993)"�McClain v. Dept. of Veterans Affairs, 58 M.S.P.R. 93, 95 (1993); Rolon�TA \s "Rolon v. Veterans Affairs" \c 1� v. Dept. of Veterans Affairs, 53 M.S.P.R. 362, 365-66 (1992).  Similarly, where the MSPB rejected a request for review an arbitrator's decision by an MBU who had been removed under 7512, alleging no discrimination and chose grievance/arbitration, the Federal Circuit reversed the MSPB only because the MBU alleged discrimination (for the first time) in his petition to the MSPB.  Jones v. Dept. of the Navy, 898�TA \s "Jones v Navy (Fed Cir)" \c 1� F.2d 133, 135 (Fed. Cir. 1990), distinguishing, Rodriguez�TA \s "Rodriguez v. MSPB (Fed Cir)" \c 1� v. Merit Systems Protection Board, 804 F.2d 673 (Fed. Cir. 1986) (no discrimination ever alleged).



(vi)	The Federal Circuit agrees that the MSPB can't review an arbitrator's decision absent an allegation of discrimination.  Where an MBU contested a 4303 removal through the NGP arbitration process and alleged no discrimination, his "contention that the Board should review the arbitrator's decision is unsupported by statutory law. ....  The record contains no evidence that [MBU] ever alleged that the prohibited discrimination covered by section 7702 was a basis for his removal action.  Thus, in this case the Board lacks jurisdiction to review the arbitrator's decision."  Rodriguez�TA \s "Rodriguez v. MSPB (Fed Cir)" \c 1� v. Merit Systems Protection Board, 804 F.2d 673, 676 (Fed. Cir. 1986) {MBU, MSPB 4303, no discrimination:  NGP-ARB}.



(vii)	However, the MBU may raise an allegation of discrimination for the first time when requesting review of the arbitrator's decision by the MSPB thus extending the administrative process and converting the case to a mixed grievance.  Jones v. Dept. of the Navy, 898�TA \s "Jones v Navy (Fed Cir)" \c 1� F.2d 133, 136 (Fed. Cir. 1990); Sweeney�TA \s "Sweeney v. Dept. of Army, 69 M.S.P.R. 39" \c 1� v. Dept. of Army, 69 M.S.P.R. 392, 393 n.1, 1996 W.L. 48840 (1996). 



(2)	Agency's Options to Appeal Arbitrator's Decision.  By itself, the agency cannot contest an arbitrator's decision.  The agency's only option is ask OPM to appeal the arbitrator's decision to the Federal Circuit.  5 U.S.C. 7121(f) referencing, 5 U.S.C. 7703(f); 5 C.F.R. 1201.119.  



(a)	No Appeal to MSPB.  The agency has no ability to appeal the arbitrator's decision to the MSPB.  U.S. Army Corps of Engineers & NFFE�TA \s "Army Corps of Engineers & NFFE MSPB" \c 1�, 51 M.S.P.R. 517 (1991). 



(b)	No Exceptions with FLRA.  Neither can the agency file exceptions with the FLRA on section 4303 or 7512 personnel actions.  5 U.S.C. 7122(a), excluding matters in, 7121(f) (personnel actions covered under sections 4303 or 7512).  See discussion at page 269.



MBU; MSPB 43 or 75; ~Discrim:  OSC

2.	MBU Files OSC Complaint�tc \l3 "2.	MBU Files OSC Complaint�.  The procedures for filing an OSC complaint are discussed in brief at page 153, and in greater detail in Crane, Office of Special Counsel/W�TA \s "Office of Special Counsel/Whistleblower " \c 2�histleblower Protection Act (CLLO Outline Sept. 1996).  �In the absence of an allegation of discrimination, the employee may not dual process an OSC complaint and an MSPB appeal.  5 U.S.C. 7121(g).  See discussion at page 171.  Filing a complaint with OSC is only advised if the employee failed to timely initiate an MSPB appeal. 



a.	There are no time limits for initiating an OSC complaint.



b.	If OSC declines to prosecute the action, the employee has no further administrative option, with one exception.  The exception is if the employee is alleging whistleblowing retaliation.  Then the employee may file an IRA with an MSPB regional office for a hearing before an MSPB AJ within 65 days of the OSC notice that it will not prosecute the matter or after the OSC has had the complaint for 120 days.  5 U.S.C. 1214(a)(3)(B).



c.	Because the contested personnel action is otherwise appealable to the MSPB, the MSPB will treat the IRA as any other MSPB appeal and decide any other affirmative defenses offered by the employee.  Massimino�TA \s "Massimino" \c 1� v. Dept. of Veterans Affairs, 58 M.S.P.R. 318, 324-25 (1993).  For further discussion, see page 169. 





MBU, MSPB 43 or 75; Discrim: NGP

C.	MBU, Personnel Action Appealable to MSPB Under 4303 or 7512, ALLEGING DISCRIMINATION�tc \l2 "C.	MBU, Personnel Action Appealable to MSPB Under 4303 or 7512, ALLEGING DISCRIMINATION�.  (See diagram at page 198.)



Practice Tip:	Given these parameters the MBU:  can't file an administrative grievance, either because the employee is an MBU or discrimination is alleged or because the contested personnel action is appealable to the MSPB; and can’t file a ULP because the contested personnel action is appealable to the MSPB.  The MBU could file NGP or a mixed EEO complaint, mixed MSPB appeal, or an OSC complaint, with an IRA appeal to the MSPB if whistleblowing retaliation is also alleged.  As for the NGP, the contested personnel action is appealable to the MSPB because discrimination is alleged but only if the union takes the grievance to arbitration.  As for the OSC complaint, in addition to filing the OSC complaint in lieu of any other action, the MBU cannot dual process an NGP grievance and an OSC complaint.  By regulation the MSPB precludes the dual processing of an MSPB appeal and an IRA.  5 C.F.R. 1209.2(b)(2).  Technically, the MBU could dual process a mixed EEO complaint at least through an agency FAD and an OSC complaint.  However, given OSC's policy against dual processing, it is unlikely the employee could actually pursue a mixed EEO complaint with an OSC complaint.



1.	Options Where MBU Alleges DISCRIMINATION�tc \l3 "1.	Options Where MBU Alleges DISCRIMINATION�.  Where discrimination is alleged the MBU has the options of filing:



a.	EEO Complaint.  Mixed EEO complaint processing applies.  See page 105; or,



b.	NGP.  Process is described discussed below; or,



c.	MSPB Appeal.  If MBU appeals 4303 or 7512 action to MSPB, mixed MSPB appeal processing applies.  See page 110.



5 U.S.C. 7121(d), (e)(1); 29 C.F.R. 1614.302(b) (EEO or MSPB but not both); Lee v. Brown, Secretary of Veterans Affairs, 01950399�TA \s "Lee v. Brown, 0399 ofo" \c 1�, 95 W.L. 109122 (EEOC/OFO 1995), aff'd, 05950487 (EEOC 1995) {MBU, ~MSPB (notice of demotion), discrim:  informal EEO complaint and MSPB appeal filed the same day, NGP filed next, formal EEO complaint filed last.  Agency properly dismissed EEO complaint}.



d.	With respect to filing an OSC complaint, the MBU has to choose between filing NGP or OSC (because of the restriction in 7121(d) requiring a choice between NGP and "a statutory procedure") but the MBU may file an OSC complaint in addition to an EEO complaint because the restrictions in 7121(g)(2) do not apply when discrimination is alleged, 7121(g)(1) referencing 7121(d), referencing 2302(b)(1).  By regulation the MSPB precludes the dual processing of an MSPB appeal and an IRA.  5 C.F.R. 1209.2(b)(2).



e.	A ULP charge cannot be filed because the contested management action is appealable to the MSPB.  5 U.S.C. 7116(d).

�

	diagram 43 & 75 NGP



�



2.	Where the MBU files a grievance�tc \l3 "2.	Where the MBU files a grievance� in accordance with CBA.  (Diagram Block MG1).



Practice Tip:	Filing a grievance can be a trap for the MBU.  If the union refuses to take the case to arbitration, the MSPB will refuse to find it has jurisdiction over the MBU's appeal from the agency's final decision on the grievance.  Neither will the EEOC take jurisdiction over an appeal, because it can only review MSPB merits decisions nor will the Federal Circuit accept an appeal and overrule the MSPB's finding that the MSPB lacks jurisdiction.  See page 268.



Practice Tip:	Normally, you just have the MBU's bald allegation of discrimination and the Activity's� equally bald denial of the allegation.  If at all possible during the grievance process, have management ask the MBU why he believes he/she is being discriminated against, who are the comparison employees which management allegedly treated better because of race, sex, age etc.  Then in a second or third step decision, management should describe why these comparison employees are not similarly situated.



a.	NGP�tc \l4 "a.	NGP�.  Check to see if CBA prohibits the contested personnel action or allegations of discrimination in the NGP.  5 U.S.C. 7121(a)(2).



(1)	If allegations of discrimination or the contested personnel action are excluded from NGP, management should reject grievance and refer employee to the EEO complaint process.  The attempt to file a NGP where the CBA excludes discrimination from the grievance process, constitutes an informal EEO complaint that should be processed as any other EEO complaint.  29 C.F.R. 1614.301(b).  (Diagram Blocks MG3 - MG4).



(2)	If the employee files a NGP over an action which is already the subject of a formal EEO complaint, then the grievance is not arbitrable.  Dept. of Housing and Urban Development & AFGE Local 476�TA \s "HUD & AFGE, FLRA" \c 1�, 42 F.L.R.A. 813, 817 (1991) (agency's continued denial of employee's request for a reduced work week is not a new matter and previous EEO complaint bars subsequent grievance), citing, 5 U.S.C. 7121(d); AFGE Local 1760�TA \s "AFGE Local 1760 & SSA" \c 1� & Dept of Health & Human Services, Social Security Admin., Office of Hearings & Appeals, Region II, 36 F.L.R.A. 212, 215-16 (1990) (where grievant had previously filed EEO complaint on 10 day suspension, subsequent grievance was not arbitrable).



(3)	MBU's "Appeal" of Agency's Final Decision on NGP Grievance.  When management denies the grievance at the final step of the grievance process, the MBU can seek further review.  5 U.S.C. 7121(d); 5 C.F.R. 1201.154(d); 29 C.F.R. 1614.301.  The MBU's only option is to have his/her union take the case to arbitration:



(a)	Going to Arbitration.  For reasons discussed at page 267, the union must take the MBU's case to arbitration or the MBU has no further right of appeal.



(b)	No MSPB Appeal Rights.  MSPB has repeatedly held that an MBU must pursue NGP through arbitration before the action can be appealed to MSPB.  See discussion at page 122.



(c)	No EEOC Appeal Rights.  The MBU may not appeal directly from the agency's final NGP decision to the EEOC.  29 C.F.R. 1614.401(c) ("A grievant may not appeal [to the EEOC] under this part ... when the matter initially raised in the negotiated grievance procedure ... is appealable to the MSPB ... ."); 5 U.S.C. 7121(d), 7702; see Marenus�TA \s "Marenus v. HHS EEOC " \c 1� v. Dept. of Health & Human Services, 39 M.S.P.R. 498 (1989) {MBU, MSPB Chapt 43 (demotion), Discrim: NGP-ARB-MSPB} (The MBU may not appeal directly from the final arbitration decision to the EEOC; the MBU must first request a review of the final arbitration decision by the MSPB); Marenus�TA \s "Marenus v. HHS EEOC " \c 1� v. HHS, 02860018 (EEOC 1987); Rupp�TA \s "Rupp v. Sullivan, HHS, (EEOC)" \c 1� v. Sullivan, Secretary of Health & Human Services, 02910003 (EEOC 1990); see, Cantrell�TA \s "Cantrell v. Sullivan, Secretary of Healt" \c 1� v. Sullivan, Secretary of Health and Human Services, 02920010, IHS 3364-E13 (EEOC/OFO 1992) {MBU, MSPB Chapt 43, Discrim: NGP-ARB} (interpreting 1613.231(b), 1614.401(c)'s predecessor, as not allowing appeal of NGP to EEOC prior to MSPB's review).  Note:  the inability to appeal the agency’s final NGP decision to EEOC is unlike cases where the personnel action complained of is not appealable to the MSPB.  See page 208.



(d)	MBU Can't Go to Federal Court Before Decision on MSPB Appeal.  The employee cannot file suit in federal district court following agency's final NGP decision.  See, A.F.G.E. Local 2052 v. Reno�TA \s "AFGE v. Reno DC Cir " \c 1�, 992 F.2d 331 (D.C. Cir. 1993) (the employee has to go to the MSPB before filing suit); Macy�TA \s "Macy v. Dalton" \c 1� v. Dalton, 853 F.Supp. 350, 64 F.E.P. 1713, 1721 (E.D.Cal. 1994).



(e)	Neither can the MBU appeal the NGP decision to the Court of Appeals for the Federal Circuit.  The court will simply dismiss the petition without prejudice.  Benson �TA \s "Benson v. Navy, 65 M.S.P.R. 548" \c 1�v. Dept. of the Navy, 65 M.S.P.R. 548, 551 (1994) {MBU MSPB 7513 (removal), Discrim: filed NGP-ARB appealed to Federal Circuit}.



MBU; MSPB 43 or 75; Discrim; NGP-ARB

b.	Arbitration�tc \l4 "b.	Arbitration�.



(1)	The union, not the MBU, has the option of invoking arbitration.  5 U.S.C. 7121(b)(1)(C)(iii) (arbitration "may be invoked by ... the exclusive representative"); 5 U.S.C. 7121(d).  (Diagram Block MG5).



(2)	The only exceptions to the arbitration requirement is when the union is decertified or becomes defunct after the employee files NGP making it impossible to take the grievance to arbitration.  Smith v. Dept. of Transportation, 25 M.S.P.R. 80�TA \s "Smith v. DoT, 25 MSPR 80" \c 1� (1984) (union decertified); Hill�TA \s "Hill v. DoT, 67 M.S.P.R" \c 1� v. Dept. of Transportation, 67 M.S.P.R. 535, 539-40 (1995) (union defunct) {MBU, MSPB ~43 75 (RIF removal): NGP-MSPB}.

(a)	Employees cannot get MSPB jurisdiction by filing an agency administrative grievance as substitute for NGP-Arbitration.  Pierce�TA \s "Pierce v. SBA, 20 M.S.P.R." \c 1� v. Small Business Admin., 20 M.S.P.R. 389 (1984).  Nor will going to court from NGP satisfy MSPB jurisdictional requirements.  Clark v. EEOC�TA \s "Clark v. EEOC," \c 1�, 31 M.S.P.R. 455 (1986).



Practice Tip:	Allegations of Discrimination and the Arbitration Process.  One of the difficult aspects of discrimination allegations in arbitration is that the agency rep is often in the dark as to the exact nature of the discrimination -- claims there being no EEO counselor's report or DOD/OCI investigation of the allegation, and the CBAs normally don't have a discovery process.  One solution is to get management to ask the MBU during the grievance process to identify the employees the MBU claims are similarly situated.  If that is not done during the grievance process, rather than being ambushed at the arbitration hearing by the union with claims that similarly situated employees were treated differently than the grievant, ask the arbitrator for permission to conduct discovery into the claims before the hearing.  The benefit to the arbitrator is that management will be able to respond to the allegations during the hearing rather than having to ask the arbitrator for a delay while these claims are investigated.



(3)	MBU's Appeal of Arbitrator's Decision.



(a)	MSPB Review - A Required Stop.  If the MBU wants the arbitrator's decision reviewed, the MBU cannot go directly to the EEOC.  The EEOC will dismiss the appeal without prejudice.  Means�TA \s "Means v. Dept. of Labor, 60 M.S.P.R. 108" \c 1� v. Dept. of Labor, 60 M.S.P.R. 108, 110 (1993) on appeal from, Means v. Reich, Secretary of Labor, 02930002 (EEOC 1993) (note: EEOC citation given in MSPB decision not found in IHS database); Rupp�TA \s "Rupp v. HHS, MSPB" \c 1� v. Dept. of HHS, 51 M.S.P.R. 456, 461 (1991) ("EEOC informed the appellant that it lacked jurisdiction over her case and that the case should first be considered by the [MSPB]").  Instead, the MBU must go to the MSPB first.  (Diagram Block MG8).  The appeal is to the full Board in Washington D.C., not to a MSPB Regional Office for a hearing before an MSPB AJ.  See, Leamon�TA \s "Leamon v. Army, 31 M.S.P.R. 189" \c 1� v. Army, 31 M.S.P.R. 189, 192 (1986) {MBU, MSPB ~43, 75, Discrim: NGP-ARB-MSPB}.



(b)	MBU Can't File Suit Before Going to MSPB.  The MBU cannot file a suit following an arbitrator's decision.  The MBU has to go to the MSPB before filing suit.  A.F.G.E. Local 2052 v. Reno�TA \s "AFGE v. Reno DC Cir " \c 1�, 992 F.2d 331 (D.C. Cir. 1993); Macy�TA \s "Macy v. Dalton" \c 1� v. Dalton, 853 F.Supp. 350, 64 F.E.P. 1713, 1721 (E.D.Cal. 1994).



(c)	Neither can the MBU appeal the NGP-ARB decision to a Federal District Court or the Federal Circuit.  The court will simply dismiss the petition without prejudice.  Rupp�TA \s "Rupp v. HHS, MSPB" \c 1� v. Dept. of HHS, 51 M.S.P.R. 456, 461 (1991) (federal district court remand of MBU removed under chapter 43, alleging national origin discrimination); Benson�TA \s "Benson v. Navy, 65 M.S.P.R. 548" \c 1� v. Dept. of the Navy, 65 M.S.P.R. 548, 551 (1994) {MBU, MSPB 7513 (removal), Discrim: NGP-ARB appealed to Federal Circuit}.



(4)	Agency's "Appeal" of Arbitrator's Decision.  Actually, the Air Force�, in and of itself, has no appeal rights; the only available review process is to ask the Office of Personnel Management (OPM) to request the arbitrator to reconsider.  5 U.S.C. 7121(f), 7703; 5 C.F.R. 1201.119.  Diagram Block MG6.



(a)	See discussion at page 184 regarding OPM request to reconsider.



(b)	Agencies do not have authority to appeal an arbitrator's decision to the MSPB.  5 U.S.C. 7121(d); U.S. Corps of Engineers v. NFFE�TA \s "Army Corps of Engineers & NFFE MSPB" \c 1�, 51 M.S.P.R. 517 (1991). 



MBU; MSPB 43 or 75; Discrim: NGP-ARB-FLRA

c.	NEITHER Party May File Exceptions to Arbitrator's Decision With the FLRA�tc \l4 "c.	NEITHER Party May File Exceptions to Arbitrator's Decision With the FLRA�.  Normally, an arbitrator's award can be contested by filing exceptions with the FLRA.  However, the CSRA and implementing FLRA regulations, 5 U.S.C. 7122(a), referencing, 7121(f), referencing, 4303 and 7512; 5 C.F.R. 2425.3(b)(1), (2) (FLRA regulations), specifically provides that neither party to an arbitration may file exceptions with the FLRA where the contested personnel action is covered under 5 U.S.C. 4303 (performance) or 7512 (suspensions 14 days or more, demotions and removals).  �TA \s "NEX & AFGE, 4 FLRA" \c 1 \l "Navy Exchange, Naval Amphibious Base & AFGE Local 1625, 4 F.L.R.A. 346, 80 W.L. 12741 (1980)"�Navy Exchange, Naval Amphibious Base & AFGE Local 1625, 4 F.L.R.A. 346, 80 W.L. 12741 (1980) (Under 5 U.S.C. §§ 7122(a), 7121(f), FLRA had no jurisdiction to consider union's exceptions to arbitrator's decision where grievance covered action appealable to MSPB by 7512); �TA \s "U.S. DOD Schools, Germany Region & Overs" \c 1 \l "U.S. DOD Schools, Germany Region & Overseas Education Assoc., 39 F.L.R.A. 862, 91 W.L. 62430 (1991)"�U.S. DOD Schools, Germany Region & Overseas Education Assoc., 39 F.L.R.A. 862, 91 W.L. 62430 (1991) (Agency teachers are included in "another personnel system" within meaning of 5 U.S.C. 7121(f) and thus FLRA has no jurisdiction to consider exceptions to removal of teacher per 5 U.S.C. 7122(a), 7121(f)).



(1)	The controlling factor prohibiting FLRA review is that the underlying personnel action was taken under 4303 or 7512, not the specific exception brought before the FLRA.



(a)	FLRA had no jurisdiction to consider union's exception to arbitrator's decision on grievant's pay retention rights where grievant had been demoted for non-disciplinary reasons pursuant to 5 U.S.C. 7512.  �TA \s "VA, Buffalo & SEIU" \c 1 \l "Veterans Affairs Medical Center, Buffalo & SEIU Local 200-C, 36 F.L.R.A. 207, 87 W.L. 90669 (1990)"�Veterans Affairs Medical Center, Buffalo & SEIU Local 200-C, 36 F.L.R.A. 207, 87 W.L. 90669 (1990).



(b)	FLRA had no jurisdiction to consider union's exception to arbitrator's decision denying union's request for attorney's fees where arbitration concerned grievant's removal pursuant to 5 U.S.C. 7512.  �TA \s "Dept. of Transportation, FAA & PASS, 28 " \c 1 \l "Dept. of Transportation, FAA & PASS, 28 F.L.R.A. 345 (1987)"�Dept. of Transportation, FAA & PASS, 28 F.L.R.A. 345 (1987).



(c)	Under 5 U.S.C. §§ 7122(a), 7121(f), FLRA had no jurisdiction to consider agency's exceptions to arbitrator's award of interest on backpay where grievance concerned removal of MBU under 7512.  �TA \s "DLA & AFGE Local 2501, 31 F.L.R.A." \c 1 \l "DLA & AFGE Local 2501, 31 F.L.R.A. 754, 88 W.L. 212894 (1988)"�DLA & AFGE Local 2501, 31 F.L.R.A. 754, 88 W.L. 212894 (1988).



MBU; MSPB 4303 7512; Discrim: NGP-ARB-MSPB

d.	Appeal to MSPB�tc \l4 "d.	Appeal to MSPB�.  (Diagram Block MG-7).



(1)	Statutory Predicate for MSPB's Authority to Review Arbitrator's Decision.  Again we start with 7121(a)(1) which states that NGP is the "exclusive ... procedure" for resolving grievances.  Section 7121(e)(1) provides an exception, that matters covered under sections 4303 and 7512 may be raised under NGP or MSPB but not both.  However, where a MBU selects NGP, 7121(e) does not provide for MSPB review of an arbitrator's decision.  It is 7121(d) (which provides the option between NGP and EEO where discrimination is alleged) which ends with the statement that, "Selection of the negotiated procedure in no manner prejudices the right of an aggrieved employee to request the [MSPB] to review the final [arbitration] decision pursuant to section 7702 [MSPB and EEOC mixed case processing] ... in the case of any personnel action that could have been appealed to the Board ... ."  5 U.S.C. 7121(d); 5 C.F.R. 1201.3(c)(3), 1201.154; Jones v. Dept. of Navy, 898�TA \s "Jones v Navy (Fed Cir)" \c 1� F.2d 133, 135 (Fed. Cir. 1990).  "The Board has jurisdiction to review an arbitration decision under 5 U.S.C. 7121(d) where the subject matter of the grievance is one over which the Board has jurisdiction, the grievant alleges discrimination ... in connection with the underlying action, and a final [arbitration] decision has been issued."  Sweeney�TA \s "Sweeney v. Dept. of Army, 69 M.S.P.R. 39" \c 1� v. Dept. of Army, 69 M.S.P.R. 392, 393, 1996 W.L. 48840 (1996) {MBU, Chapt 43, Discrim: NGP-ARB-MSPB}, citing, see, e.g., Bean�TA \s "Bean v. EEOC, 55 M.S.P.R. 609" \c 1� v. EEOC, 55 M.S.P.R. 609, 612 (1992); Benson�TA \s "Benson v. Navy, 65 M.S.P.R. 548" \c 1� v. Dept. of Navy, 65 M.S.P.R. 548, 551-52 (1994).



(a)	MSPB denied MBU's request to review arbitrator's decision that grievance was not arbitrable where grievance was untimely.  While the MSPB has jurisdiction to review arbitrator's decisions in actions appealable to the MSPB, the scope of review is limited.  The MSPB can only set aside an arbitrator's decision where the arbitrator erred as a matter of law in interpreting a civil service law, rule, or regulation.  None of these criteria are implicated in an arbitrator's decision determining an NGP was untimely. Sweeney�TA \s "Sweeney v. Dept. of Army, 69 M.S.P.R. 39" \c 1� v. Dept. of Army, 69 M.S.P.R. 392 (1996) {MBU, MSPB 75 (removal): NGP-ARB-MSPB}.



(b)	But, where MBU appealed his removal through NGP-Arbitration, and arbitrator reduced removal to a suspension, MBU cannot file an MSPB appeal over the suspension.  "The 'suspension' that the appellant seeks to appeal is not a discrete adverse action imposed by the agency apart from the removal action; rather, it is the mitigated penalty that he received pursuant to the final grievance decision on his removal."  Rolon�TA \s "Rolon v. Veterans Affairs" \c 1� v. Dept. of Veterans Affairs, 53 M.S.P.R. 362, 365 (1992).  Neither could the MSPB review the arbitrator's decision because there was no allegation of discrimination.  Rolon, at 366.



(c)	However, the fact that the arbitrator found the MBU failed to establish a prima facie case of discrimination also does not defeat the MSPB's jurisdiction to review the arbitrator's decision.  The "Board must determine whether the appellant has made a nonfrivolous allegation of discrimination and reprisal on review."  Rupp�TA \s "Rupp v. HHS, MSPB" \c 1� v. Dept. of HHS, 51 M.S.P.R. 456, 462 & n.2 (1991).  "[C]onclusory allegations" are insufficient to establish discrimination.  Id.



(2)	The MSPB Only Reviews Arbitrator's Decisions and Will Not Review Final Agency Decision in NGP.  According to the MSPB, without an arbitrator's decision, there is no final resolution of the grievance under 7121(d).  "The Board has held that the final decision rendered pursuant to a negotiated grievance procedure, which is then appealable to the Board under 5 U.S.C. §7121(d), is the arbitrator's decision ... ."  Mawson�TA \s "Mawson MSPB 91" \c 1� v. Dept. of Navy, 48 M.S.P.R. 318, 322 (1991) (emphasis added); Jones v. Dept. of Navy, 898�TA \s "Jones v Navy (Fed Cir)" \c 1� F.2d 133, 134-35 (Fed. Cir. 1990); Parks v. Smith�TA \s "Parks v. Smithsonian Inst., 39 M.S.P.R. " \c 1�sonian Inst., 39 M.S.P.R. 346, 349 (1988) (where CBA provided for arbitration if grievance was not resolved at step 3, and appellant failed to show grievance was arbitrated, MSPB lacked jurisdiction); Clark v. EEOC�TA \s "Clark v. EEOC," \c 1�, 31 M.S.P.R. 455, 457 (1986); see Ogden�TA \s "Ogden ALC" \c 1� Air Logistics Center & AFGE, 6 M.S.P.R. 630 (1981) (decision discusses legislative history); Cantrell�TA \s "Cantrell v. Sullivan, Secretary of Healt" \c 1� v. Sullivan, Secretary of Health & Human Services, 02920010, IHS 3364-E13 (EEOC/OFO 1992) {MBU, MSPB Chapt 43, Discrim: NGP-ARB} (interpreting 1613.231(b), 1614.401(c)'s predecessor, as not allowing appeal of NGP to EEOC prior to MSPB's review).



(a)	Where MBU filed NGP grievance over removal alleging religious discrimination, union filed for arbitration and then settled removal for reinstatement without backpay, MSPB held it could not review the settlement because there was no final arbitrator's decision.  Mawson�TA \s "Mawson MSPB 91" \c 1� v. Dept. of Navy, 48 M.S.P.R. 318, 322 (1991).  In the meantime, the MBU filed with the FLRA to contest the unauthorized settlement.  The MSPB stated it would only get jurisdiction if the FLRA undid the settlement, sent the grievance back to arbitration and the arbitrator issued a final decision.  Id. 



(b)	Where MBU was removed under Chapter 75, filed NGP and an EEO complaint the same day, then "withdrew" grievance which nevertheless went to arbitration, the "withdrawal" of the grievance did not allow the MBU to either file an original appeal with an MSPB regional office nor to ask the MSPB to review the final agency decision on the EEO complaint.  "Because the appellant did not base his appeal to the Board on a final arbitration decision ... the Board lacks jurisdiction to consider his appeal based solely on the EEO complaint that he filed with the agency."  Jones v. Dept. of Justice, 53 M.S.P.R. 117,�TA \s "Jones v. DOJ MSPB" \c 1� 120 (1992) {MBU, Chapt. 75, Discrim}.



(3)	MSPB IS ALSO a REQUIRED PREDICATE for ANY FURTHER REVIEW.  The MSPB and the courts have interpreted 7121(d) language that the MBU may "request the [MSPB] to review the final decision" to mean that if the MBU wants the arbitrator's decision reviewed s/he cannot avoid MSPB review of the arbitrator's decision.



(a)	The EEOC Will Refuse Jurisdiction.  The employee may not appeal directly from the final arbitration decision to the EEOC; the employee must first request a review of the final arbitration decision by the MSPB.  5 U.S.C. 7121(d), 7702; Marenus�TA \s "Marenus v. HHS EEOC " \c 1� v. Dept. of Health & Human Services, 39 M.S.P.R. 498 (1989) {MBU, MSPB Chapt 43 (demotion), Discrim: NGP-ARB-MSPB} (the employee may not appeal directly from the final arbitration decision to the EEOC; the employee must first request a review of the final arbitration decision by the MSPB), appeal of arbitrator's decision after EEOC refused to take appeal without an MSPB decision in, Marenus�TA \s "Marenus v. HHS EEOC " \c 1� v. HHS, 02860018 (EEOC 1987); Rupp�TA \s "Rupp v. Sullivan, HHS, (EEOC)" \c 1� v. Sullivan, Secretary of Health & Human Services, 02910003 (EEOC 1990); Cantrell�TA \s "Cantrell v. Sullivan, Secretary of Healt" \c 1� v. Sullivan, Secretary of Health and Human Services, 02920010, IHS 3364-E13 (EEOC/OFO 1992) {MBU, MSPB Chapt 43, Discrim: NGP-ARB} (interpreting 1613.231(b), 1614.401(c)'s predecessor, as not allowing appeal of NGP to EEOC prior to MSPB's review).



(b)	Note that in cases involving personnel actions which are not appealable to the MSPB, the EEOC has come to an opposite interpretation of the statute and accepts either the agency's final NGP decision or the arbitrator's decision as the "final decision."  29 C.F.R. 1614.401(c); Green v. West�TA \s "Green v. West, OFO" \c 1�, Secretary of the Army, 02950006, 95 W.L. 510301 (EEOC/OFO 1995) (appeal from 3d step grievance over letter of counseling).



(4)  Procedure.  Only an MBU can Appeal to the MSPB.



(a)	Labor unions do not have authority to appeal an arbitrator's decision to the MSPB.  5 U.S.C. 7121(d); Appling�TA \s "Appling v. SSA, 30 M.SPR" \c 1� v. Social Security Admin., 30 M.S.P.R. 375 (1986) (appeals under 7121(d) are limited the "aggrieved employee").

(b)	There are no provisions in statute or the MSPB's regulations for the agency to file a cross petition with the MSPB for review of the arbitrator's decision once the MBU petitions the MSPB for review.  5 C.F.R. 1201.154(d); Benson�TA \s "Benson v. Navy, 65 M.S.P.R. 548" \c 1� v. Dept. of Navy, 65 M.S.P.R. 548, 553 (1994) {MBU, MSPB Chapt 75 (removal), Discrim: NGP-ARB-MSPB}.  The agency may, however, file motions in opposition to the MBU's request for MSPB to review the arbitrator's decision.  Benson; 5 C.F.R. 1201.154(d)(1)-(5), (e).  



(5)	The MBU must file appeal with MSPB within 35 days of the arbitrator's decision.  5 C.F.R. 1201.154(d) (MSPB is avoiding proof of service problems by giving the MBU 30 days to appeal the arbitrator's decision, plus 5 days for delivery by mail); Benson�TA \s "Benson v. Navy, 65 M.S.P.R. 548" \c 1� v. Dept. of Navy, 65 M.S.P.R. 548, 552 n.1 (1994) (deadline was 25 days at the time of the decision) {MBU, MSPB Chapt 75 (removal), Discrim: NGP-ARB- MSPB}.



(a)	Standard criteria for waiving time limit for requesting MSPB to review arbitrator's decision apply.  �TA \s "Donahue v. Air Force, 47 M.S.P.R." \c 1 \l "Donahue v. Dept. of the Air Force, 47 M.S.P.R. 20 (1991)"�Donahue v. Dept. of the Air Force, 47 M.S.P.R. 20, 22 (1991) (waiver not appropriate), citing, �TA \s "Alonzo v. Dept. of Air Force, 4 M.S.P.R." \c 1 \l "Alonzo v. Dept. of Air Force, 4 M.S.P.R. 180 (1980)"�Alonzo v. Dept. of Air Force, 4 M.S.P.R. 180, 184 (1980).



(b)	In addition, the statutory exception for filing with the wrong agency/board/court applies.  5 U.S.C. 7702(f).



(6)	In request to MSPB to review arbitrator's decision the MBU must include a "statement of the grounds on which review is requested" along with "[a]rguments in support of the stated grounds that refer specifically to relevant documents, and that include relevant citations of authority."  5 C.F.R. 1201.154(d)(1) & (3).  If the MBU fails to do this, the MSPB's review, while thorough, tends to be done with a broad brush.  E.g., Means�TA \s "Means v. Dept. of Labor, 60 M.S.P.R. 108" \c 1� v. Dept. of Labor, 60 M.S.P.R. 108, 112 (1993).



(7)	The MSPB reviews the arbitrator's decision on the record.  There is no hearing before an MSPB AJ.  5 C.F.R. 1201.154(d); Robinson�TA \s "Robinson v. HHS, 30 MSPR" \c 1� v. HHS, 30 M.S.P.R. 389, 392 (1986) {MBU, MSPB Chapt. 43 (demotion), Discrim: NGP-ARB-MSPB} (MSPB AJ has no jurisdiction for de novo review under 5 C.F.R. 1201.157); Leamon�TA \s "Leamon v. Army, 31 M.S.P.R. 189" \c 1� v. Army, 31 M.S.P.R. 189 (1986) {MBU, MSPB ~43, 75, Discrim: NGP-ARB-MSPB}; �TA \s "Fryc " \c 1 \l "Fryc v. VA, 38 M.S.P.R. 360 (1988)"�Fryc v. VA, 38 M.S.P.R. 360 (1988); see Bean�TA \s "Bean v. EEOC, 55 M.S.P.R. 609" \c 1� v. EEOC, 55 M.S.P.R. 609 (1992).  Both parties have an opportunity to submit supporting documents to the full Board in Washington, D.C.  5 C.F.R. 1201.154(d)(1)-(5), (e).  



(8)	MSPB's Standard for Reviewing an Arbitrator's Decision.  MSPB's review of the arbitrator's decision is limited.  "An arbitrator's decision is entitled to deference.  [The MSPB] will modify or set aside a decision only when the arbitrator has 'erred as a matter of law in interpreting civil service law, rules, or regulation.'"  Means�TA \s "Means v. Dept. of Labor, 60 M.S.P.R. 108" \c 1� v. Dept. of Labor, 60 M.S.P.R. 108, 112 (1993), citing, Moore�TA \s "Moore v. Census" \c 1� v. Dept. of Commerce, 55 M.S.P.R. 451, 457 (1992); Leamon�TA \s "Leamon v. Army, 31 M.S.P.R. 189" \c 1� v. Army, 31 M.S.P.R. 189, 192 (1986) {MBU, MSPB ~43, 75, Discrim: NGP-ARB-MSPB}; Robinson�TA \s "Robinson v. HHS, 30 MSPR" \c 1� v. HHS, 30 M.S.P.R. 389, 395-96 (1986) {MBU, MSPB Chapt. 43 (demotion), Discrim: NPG-ARB-MSPB}, citing, Cornelius v. Nutt�TA \s "Cornelius v. Nutt" \c 1�, 472 U.S. 648 (1985).  The appeal must be premised on a legal error; the MSPB will not reverse an arbitrator's finding when the grievant's basis for MSPB's review is only a disagreement with the arbitrator's factual finding.  Appling�TA \s "Appling v. SSA, 30 M.SPR" \c 1� v. Social Security Admin., 30 M.S.P.R. 375 (1986); Sandoval�TA \s "Sandoval v. SSA" \c 1� v. Social Security Admin., 30 M.S.P.R. 675 (1986).  However, where the arbitrator has not addressed the issue in his/her findings, factual or otherwise, as long as the issue was presented to the arbitrator, the Board will consider the issue on the basis of the record and any other documents submitted in the request for review.  Appling�TA \s "Appling v. SSA, 30 M.SPR" \c 1� v. Social Security Admin., 30 M.S.P.R. 375 (1986); Denson�TA \s "Denson v. Veterans Admin., 30 M.S.P.R. 3" \c 1� v. Veterans Admin., 30 M.S.P.R. 383 (1986).



(a)	The same standard applies when the MSPB reviews allegations of discrimination.  "The arbitrator's finding that the appellant did not prove her ... discrimination claims are factual determinations entitled to deference, unless the arbitrator erred in his legal analysis, e.g., by misallocating burdens of proof or employing the wrong analytical framework ... ."  Bean�TA \s "Bean v. EEOC, 55 M.S.P.R. 609" \c 1� v. EEOC, 55 M.S.P.R. 609, 612 (1992).



(b)	As an example of an arbitrator's legal error modified by the MSPB, an arbitrator ordered the agency to restore the alcoholic MBU on the condition the MBU complete rehabilitation, but if the MBU failed to meet the provisions of the arbitrator's award the agency could thereafter remove the MBU without notice or appeal rights.  The Board, noting the MBU's right to due process, modified the arbitrator's award by deleting the provision that the agency could remove the MBU without notice or appeal rights.  �TA \s "Coleman v. VA, 51 M.S.P.R." \c 1 \l "Coleman v. Dept. of Veterans Affairs, 51 M.S.P.R. 155 (1991)"�Coleman v. Dept. of Veterans Affairs, 51 M.S.P.R. 155, 158 (1991).



(9)	MSPB's Deference to Arbitrator's Decision.  Unless the arbitrator fails to consider a major claim of the grievant or errs on a matter of law, the MSPB will inevitably uphold the arbitrator's decision.  E.g.  �TA \s "Gomez v. SSA, 70 M.S.P.R." \c 1 \l "Gomez v. Social Security Admin., 70 M.S.P.R. 257 (1996)"�Gomez v. Social Security Admin., 70 M.S.P.R. 257 (1996).



The MSPB decision which best captures the extent of the MSPB's deference to arbitrator's decision is Benson�TA \s "Benson v. Navy, 65 M.S.P.R. 548" \c 1� v. Dept. of Navy, 65 M.S.P.R. 548, 554-55 (1994) {MBU, MSPB Chapt 75 (removal), Discrim: NGP-ARB- MSPB}.  Although the arbitrator's decision was over 100 pages long, the actual "analysis" of the charges was 2 pages, and according to the MSPB dissent, "incomprehensible."  Id., at 557.  The majority refused to reverse the arbitrator.



"[A]rbitration awards are entitled to a greater degree of deference than initial decisions issued by the Board's administrative judges.  See Bean�TA \s "Bean v. EEOC, 55 M.S.P.R. 609" \c 1� v. EEOC, 55 M.S.P.R. 609, 612 (1992).  The Board will modify or set aside such a decision only where the arbitrator has erred as a matter of law in interpreting civil service law rules or regulation.  Id.  Even if the Board would disagree with the arbitrator after reviewing the facts of record, it lacks the authority to second-guess the arbitrator and to substitute its conclusions for the specific conclusions in the arbitrator's award absent legal error. .... Although the arbitrator did not specifically address [all of the] charges against the appellants, this omission does not mean that his decision is contrary to law, rule, or regulation.  An arbitrator need not make explicit findings, or give his reasons for an award.  See �TA \s "Girani v. FAA" \c 1 \l "Girani v. Federal Aviation Administration, 924 F.2d 237 (Fed.Cir.1991)"�Girani v. Federal Aviation Administration, 924 F.2d 237, 242 (Fed.Cir.1991).  Moreover, any ambiguity in his award is not necessarily reason to set it aside."  



Benson�TA \s "Benson v. Navy, 65 M.S.P.R. 548" \c 1� v. Dept. of Navy, 65 M.S.P.R. 548, 554-55 (1994) {MBU, MSPB Chapt 75 (removal), Discrim: NGP-ARB- MSPB}.  The Board went on to find the mere fact the arbitrator had found the that the agency's actions were supported by a preponderance of the evidence was sufficient.  Benson, at 555.



(10)	The review of the record is not de novo.  The MSPB rejected an attempt to raise new arguments before the MSPB which were not presented to the arbitrator because "the Board proceeding, with respect to the newly-raised arguments, would amount to de novo review of the underlying agency action."  Means�TA \s "Means v. Dept. of Labor, 60 M.S.P.R. 108" \c 1� v. Dept. of Labor, 60 M.S.P.R. 108, 116 (1993).



(a)	However, the MBU may raise the issue of discrimination for the first time in the request to the MSPB to review the arbitrator's decision.  Jones v. Dept. of the Navy, 898�TA \s "Jones v Navy (Fed Cir)" \c 1� F.2d 133 (Fed. Cir. 1990); Jones v. Dept. of Justice, 53 M.S.P.R. 117�TA \s "Jones v. DOJ MSPB" \c 1�, 119-20 (1992) {MBU, Chapt 75, Discrim}; Sweeney�TA \s "Sweeney v. Dept. of Army, 69 M.S.P.R. 39" \c 1� v. Dept. of Army, 69 M.S.P.R. 392, 393 n.1, 1996 W.L. 48840 (1996) {MBU, Chapt. 43, Discrim: NGP-ARB-MSPB}.  There is absolutely no requirement for the MBU's to have contacted an EEO counselor prior to raising discrimination in the grievance-arbitration process or before asking the MSPB to review the arbitrator's decision.  Benson�TA \s "Benson v. Navy, 65 M.S.P.R. 548" \c 1� v. Dept. of Navy, 65 M.S.P.R. 548, 552 (1994) {MBU, MSPB Chapt 75 (removal), Discrim: NGP-ARB- MSPB}.  



(b)	And, the grievant may present additional evidence to the MSPB concerning the allegation of discrimination.  Green�TA \s "Green v. U.S.PS, 47 M.S.P.R. 661" \c 1� v. U.S. Postal Service, 47 M.S.P.R. 661 (1991); Rupp�TA \s "Rupp v. HHS, MSPB" \c 1� v. Dept. of HHS, 51 M.S.P.R. 456, 462 n.2 (1991).



(c)	But, while the MSPB has statutory authority to review allegations of discrimination (7121(d) referencing 2302(b)(1)), there is no statutory authority for allowing matters other than discrimination to be raised for the first time before the MSPB.  Means�TA \s "Means v. Dept. of Labor, 60 M.S.P.R. 108" \c 1� v. Dept. of Labor, 60 M.S.P.R. 108, 115-16 (1993) (MSPB refused to consider MBU's allegations of retaliation for filing union grievances raised for the first time on appeal to MSPB).



(d)	Events that occurred after the agency decided to remove MBU "have no bearing on the correctness of an arbitrator's decision."  Means�TA \s "Means v. Dept. of Labor, 60 M.S.P.R. 108" \c 1� v. Dept. of Labor, 60 M.S.P.R. 108, 114 (1993).

 

(11)  MBU's "Appeal" of MSPB's Decision.  



(a)	Appeal to EEOC.  If the MBU disagrees with the MSPB's decision, the MBU can appeal to the EEOC.  5 U.S.C. 7121(e)(1) (allows MBU to choose between NGP and MSPB in 4303, 7512 cases), 7121(d) (allows MBU alleging PPP under 2302(b)(1) who selects NGP to request review by MSPB), 7702(b) (review of MSPB decision by EEOC); 5 C.F.R. 1201.154(d) (review of NGP by MSPB), 1201.161 (review of MSPB decision by EEOC), 29 C.F.R. 1614.303.  If the MBU appeals the MSPB's decision to the EEOC, he/she initiates the mixed-case MSPB/EEOC review stage of mixed case processing.  5 U.S.C. 7702(b), (c), (d).  If EEOC disagree's with MSPB, the case goes back to the MSPB; if the MSPB continues to disagree with the EEOC, the case goes to the Special Panel.  (Diagram Block MG9).



(b)	File Suit in Federal District Court.  If the MBU does not appeal the MSPB's decision to the EEOC, and the MBU wishes to retain the allegation of discrimination, the MBU may file suit in federal district court alleging discrimination de novo.  5 U.S.C. 7703(b)(2); A.F.G.E. Local 2052 v. Reno�TA \s "AFGE v. Reno DC Cir " \c 1�, 992 F.2d 331 (D.C. Cir. 1993); Macy�TA \s "Macy v. Dalton" \c 1� v. Dalton, 853 F.Supp. 350, 64 F.E.P. 1713, 1721 (E.D.Cal. 1994).  Suit must be filed within 30 days (not Title VII's 90 days) of the date of receipt by the MBU's representative or the MBU, whichever is first.  5 U.S.C. 7703(b)(2).  Or the MBU can file suit in federal district court after the MSPB has had it for 120 days without a decision.  5 U.S.C. 7702(a)(1).



(c)	Appeal to Court of Appeals for Federal Circuit.  If MBU has not appealed to the EEOC and waives the discrimination issue, the MBU may appeal the MSPB's decision to the Court of Appeals for the Federal Circuit.  5 U.S.C. 7703(b)(1); 5 C.F.R. 1201.157; Griffin�TA \s "Griffin v. GSA, No. 97-3182, 97 W.L. 382047" \c 1� v. GSA, No. 97-3182, 97 W.L. 382097 (Fed. Cir. July 11, 1197) (decision not reported, not citable as precedent); see Meehan�TA \s "Meehan v. U.S.PS, 718 F.2d 1069" \c 1� v. U.S. Postal Service, 718 F.2d 1069 (Fed. Cir. 1983) (Court found that employee’s references to discrimination did not constitute allegation of discrimination, thus Federal Circuit had jurisdiction, in any case employee’s attorney waived any claim to discrimination).  The employee cannot dual process an appeal before the Federal Circuit (not alleging discrimination) and file suit in federal district court (alleging discrimination).  5 U.S.C. 7703(b); Williams�TA \s "Williams v. Army, 715 F.2d 1485" \c 1� v. Dept. of Army, 715 F.2d 1485, 36 F.E.P. 1518 (Fed. Cir. 1983) (en banc).  The appeal must be filed within 30 days of the date of receipt by the MBU's representative or the MBU, whichever is first.  5 U.S.C. 7703(b)(1).�



 (12)	Agency's "Appeal" of MSPB's Decision.  The Air Force�, in and of itself, cannot appeal the MSPB's decision; the only available review process is to ask OPM to request the MSPB to reconsider its decision.  5 U.S.C. 7121(f), 7703; 5 C.F.R. 1201.119.  See discussion at page 184 regarding OPM request to reconsider.  Diagram Block MG8.



MBU; MSPB 43 or 75; Discrim: NGP-ARB-MSPB-EEOC.  (Diagram Block MG9.)

e.	Appeal to EEOC�tc \l4 "e.	Appeal to EEOC�.  The MBU can appeal to the EEOC directly from a final decision of the MSPB.  When the MBU petitions the EEOC to consider the MSPB's decision pursuant to 5 U.S.C. 7702(b)(2), the EEOC has 30 days to decide if it will consider the decision.  5 C.F.R. 1201.161(a); 29 C.F.R. 1614.305(b).  The agency has 15 days to respond to the MBU's petition to the EEOC.  29 C.F.R. 1614.305(a).



(1)	When the MBU appeals the MSPB's decision to the EEOC, the agency's brief in response will be the agency's last opportunity to address the issues in the case.  See page 281.



(2)	Where MBU challenged a personnel action appealable to the MSPB through NGP, the MBU cannot appeal to EEOC from an arbitrator's decision; MBU must go to MSPB first.  Marenus�TA \s "Marenus v. HHS EEOC " \c 1� v. Dept. of HHS, 02860018 (EEOC 1987) {MBU, MSPB (Chapt. 75), Discrim: NGP-ARB}; Rupp�TA \s "Rupp v. Sullivan, HHS, (EEOC)" \c 1� v. Sullivan, Secretary of HHS, 02910003 (EEOC 1990) {MBU, MSPB (Chapt. 75), Discrim: NGP-ARB}; Davis v. Stone�TA \s "Davis v. Stone, Secretary of the Army, 0" \c 1�, Secretary of the Army, 05900280 (EEOC 1990) {MBU, MSPB (Chapt. 75), Discrim: ARB-NGP}; Cantrell�TA \s "Cantrell v. Sullivan, Secretary of Healt" \c 1� v. Sullivan, Secretary of Health & Human Services, 02920010, IHS 3364-E13 (EEOC/OFO 1992)  {MBU, MSPB Chapt 43, Discrim: NGP-ARB} (interpreting 1613.231(b), 1614.401(c)'s predecessor, as not allowing appeal of NGP to EEOC prior to MSPB's review).



(a)	Only final decisions of the MSPB may be reviewed by the Commission.  When PFR of MSPB/AJ's decision is pending before the full MSPB, an appeal to EEOC is premature and will be dismissed.  �TA \s "Banks v. Navy, 0074" \c 1 \l "Banks v. Dept. of Navy, 03830074, IHS 1188-C12 (EEOC 1984)"�Banks v. Dept. of Navy, 03830074, IHS 1188-C12 (EEOC 1984).

(3)	If the EEOC decides to consider the MSPB's decision, it then has 60 days to issue a decision.  5 C.F.R. 1201.161(c); 29 C.F.R. 1614.305(c).



(4)	While the EEOC's jurisdiction is limited to reviewing the discrimination aspects of the case the EEOC's review of the record is nevertheless de novo and may make additional factual conclusions or find facts inconsistent with the MSPB.  Where the MSPB has interpreted a civil service law or regulation or CBA provision, however, the EEOC must defer to the MSPB's interpretation unless they have been applied in a discriminatory fashion.  LeMond�TA \s "LeMond v. U.S. PS, 0089" \c 1� v. U.S. Postal Service, 03860089, IHS 1515-A11, at 3 (EEOC/ORA 1986) {MBU, MSPB ~43, ~75(restoration), Discrim: MSPB}.



(5)	There is a crazy old EEOC decision which stands for the proposition that if the MSPB reduces the penalty, e.g., from a removal to a ten day suspension, the action is no longer a mixed case and the MSPB's decision is not appealable to the EEOC.  Tennyson�TA \s "Tennyson v. Air Force, EEOC" \c 1� v. Dept. of the Air Force, 01830830, IHS 1061-F8 (EEOC/ORA 1983).  Although I found no other cases on point I doubt it would be followed again.  Tennyson appealed his removal for unsatisfactory performance to the MSPB.  The MSPB AJ mitigated the removal!  (The MSPB has since ruled it has no authority to mitigate Chapter 43 performance penalties.  Lisiecki�TA \s "Lisiecki" \c 1� v. Federal Home Loan Bank Board, 23 M.S.P.R. 633 (1984), aff'd, 697 F.2d 1538 (Fed Cir. 1985), cert. denied, 475 U.S. 1108 (1986).)  After the AJ's decision, the case was PFR'd to the full Board which reduced the removal to a ten day suspension, not because of any allegation of discrimination, but because the agency's table of penalties for Chapter 75 adverse actions provided that a 10 day suspension was the maximum penalty for first offense of careless workmanship.  Tennyson v. Dept. of th�TA \s "Tennyson v. Air Force,  MSPB" \c 1�e Air Force, 13 M.S.P.R. 123, 127 (1982).  Tennyson then appealed alleging discrimination (if discrimination was alleged for the first time, it was a practice the EEOC no longer allows, see below).  The Commission found the Board's action in reducing the penalty eliminated its jurisdiction to review the Board's decision.  Tennyson v. �TA \s "Tennyson v. Air Force, EEOC" \c 1�Dept. of the Air Force, 01830830, IHS 1061-F8 (EEOC/ORA 1983).  But see, "The 'suspension' that the appellant seeks to appeal is not a discrete adverse action imposed by the agency apart from the removal action; rather, it is the mitigated penalty that he received pursuant to the final grievance decision on his removal."  Rolon�TA \s "Rolon v. Veterans Affairs" \c 1� v. Dept. of Veterans Affairs, 53 M.S.P.R. 362, 365 (1992). 



(6)	The EEOC will not allow complainant to raise an allegation of discrimination for the first time on appeal from an MSPB decision.  Boylan�TA \s "Boylan 0002 EEOC 82" \c 1� v. U.S. Postal Service, 05830002, IHS 1091-E4 (EEOC 1982) {MSPB (removal): MSPB-EEOC}; see McLaughlin�TA \s "McLaughlin v. Dalton, 0113 (EEOC 94)" \c 1� v. Dalton, Secretary of the Navy, 03940113, IHS 4175-B13 (EEOC 1994).  McLaughlin was separated through a RIF, he appealed to the MSPB which held it lacked jurisdiction because he could grieve the RIF under the union contract.  He then appealed to the Commission which held it did not have jurisdiction to review the MSPB's decision because he had not alleged discrimination in the MSPB appeal.  The Commission also found his allegation was untimely.  Neither can complainant add additional basis of discrimination on appeal of MSPB decision to EEOC.  Loveland�TA \s "Loveland v. Aldridge" \c 1� v. Aldridge, Secretary of the Air Force, 03880157, IHS 2089-A2 (EEOC/ORA 1988) {MSPB (removal), Discrim: MSPB/AJ-MSPB-EEOC} (Commission did not allow complainant to add allegations of religious and sex discrimination to allegations of disability and reprisal discrimination before MSPB).



(7)	EEOC's Review of Arbitrability.  The Commission cannot review an agency's or arbitrator's decision on the grievability or arbitrability of an employment action.  In a 3rd step grievance decision the agency denied the grievance because complainant failed to comply with two other sections of the union contract which described procedures employees had to follow when challenging promotion rankings.  "As appellant's grievance was denied on the grounds that he failed to comply with mandatory requirements of the Master Labor Agreement and the Commission does not have jurisdiction to review this determination, appellant's appeal is dismissed for lack of jurisdiction."  "As is well-settled, the Commission does not have jurisdiction to review procedural determinations by an agency solely related to the grievance process and the collective bargaining agreement."  Coffer�TA \s "Coffer v. Dalton" \c 1� v. Dalton, Secretary of the Navy, 02940003, at 1-2 (EEOC/OFO 1994), citing Johnson v. Kemp, Chair�TA \s "Johnson v. Kemp, Chairman EEOC, 05910188" \c 1�man EEOC, 05910188, IHS 2946-D1 (EEOC 1991); Solberg�TA \s "Solberg v. Reno, EEOC" \c 1� v. Reno, Attorney General, 02920004 (EEOC 1993).



(8)	EEOC Decision.  The EEOC may:



(a)	Concur with the MSPB, 5 C.F.R. 1201.161(c)(1), 29 C.F.R. 1614.305(c)(1); or,



(b)	Issue a decision different from the Board, 5 C.F.R. 1201.161(c)(2), 29 C.F.R. 1614.305(c)(2); or,



(c)	Ask the MSPB to have additional evidence necessary to supplement the record.  5 C.F.R. 1201.161(c), (e); 29 C.F.R. 1614.305(d); e.g., Ritter�TA \s "Ritter v. Frank 0137 EEOC" \c 1� v. Frank, Postmaster General, 03880137, IHS 2141-D3, at 4-5 (EEOC 1989) {MSPB (removal), Discrim: MSPB/AJ-EEOC}.  Note that the agency's failure to provide supplemental evidence can lead Commission to application of adverse inference rule.  Williams v. Kemp�TA \s "Williams v. Kemp, 0084 EEOC" \c 1�, Secretary of Housing and Urban Development, 03900084, IHS 2736-A2, at 4 (EEOC 1990) {MSPB (removal), Discrim: MSPB/AJ-MSPB}.



(9)	Parties Options After EEOC's Decision.  The parties, have no options, the case will automatically return to MSPB.  The EEOC will not accept petitions to reconsider its decisions in mixed cases.  See page 109.



MBU; MSPB 43 75; Discrim: NGP-ARB-FLRA-MSPB-EEOC-MSPB

f.	MSPB's Review of EEOC's Decision�tc \l4 "f.	MSPB's Review of EEOC's Decision�.  If EEOC Disagrees with MSPB case automatically goes back to MSPB for review.  5 U.S.C. 7702(c); 29 C.F.R. 1614.305(e).  (Diagram Block MG10).  



(1)	The MSPB has 30 days to:



(a)	Concur and adopt the decision of the EEOC, 5 C.F.R. 1201.162(a)(1); or



(b)	Reaffirm its earlier decision, with or without modification.  5 C.F.R. 1201.162(a)(2)(ii).



(2)	Standard of Review.  The Board's position is that it is only permitted to disagree with an EEOC decision if there was a misinterpretation of the civil service law.  Where the Board finds that the EEOC decision rests on discrimination law, it will only look at whether the Commission's decision is "reasonable."  Lyles �TA \s "Lyles, MSPB" \c 1�v. Dept. of Justice, 70 M.S.P.R. 330 (1996) {MSPB ~43, 75, Discrim: MSPB/AJ-MSPB-EEOC-MSPB}.



(3)	The MSPB will not accept briefs from the parties.  See page 110.



(4)	The Agency has no right of review, but it can ask OPM to petition MSPB to reconsider its decision.  5 U.S.C. 7121(f), 7703; 5 C.F.R. 1201.119.  See discussion at page 184 regarding OPM request to reconsider.



MBU; MSPB 43 75; Discrim: NGP-ARB-FLRA-MSPB-EEOC-MSPB-Special Panel

g.	Special Panel�tc \l4 "g.	Special Panel�.  If the Board reaffirms its decision under 1201.162(a)(1), the MSPB will certify the case to the Special Panel established under 5 U.S.C. 6602(d).  5 U.S.C. 7702(d); 5 C.F.R. 1201.171; 29 C.F.R. 1614.306.  (Diagram Block MG11).



(1)	The organization of the Special Panel and its practices and procedures are described at 29 C.F.R. 1614.307 - .309.



MBU; MSPB 43 or 75; Discrim:  OSC 

3.	OSC Complaint�tc \l3 "3.	OSC Complaint�.  The procedures for filing an OSC complaint are discussed in brief at page 154, and in greater detail in Crane, Office of Special Counsel/W�TA \s "Office of Special Counsel/Whistleblower " \c 2�histleblower Protection Act (CLLO Outline Sept. 1996). � Technically, the employee may dual process an EEO complaint and an OSC complaint.  The reality is however, that pursuant to its policy, OSC will normally not investigate or prosecute allegations of PPP discrimination and leaves the employee to the mixed EEO complaint or mixed MSPB appeal process.  5 U.S.C. 1216(b); 5 C.F.R. 1810.1.  However, OSC will proceed with a case when egregious harassment is alleged, e.g., race, national origin or sexual harassment.  By regulation the MSPB precludes the dual processing of an MSPB appeal and an IRA.  5 C.F.R. 1209.2(b)(2).  Filing a complaint with OSC is only advised if the employee failed to timely initiate a mixed EEO complaint or mixed MSPB appeal.



a.	There are no time limits for initiating an OSC complaint.



b.	If OSC declines to prosecute the action, the employee has no further administrative option, with one exception.  The exception is if the employee is alleging whistleblowing retaliation.  Then the employee may file an IRA with an MSPB regional office for a hearing before an MSPB AJ within 65 days of the OSC notice that it will not prosecute the matter or after the OSC has had the complaint for 120 days.  5 U.S.C. 1214(a)(3)(B).



c.	Because the contested personnel action is otherwise appealable to the MSPB, the MSPB will treat the IRA as any other MSPB appeal and decide any other affirmative defenses offered by the employee.  Massimino�TA \s "Massimino" \c 1� v. Dept. of Veterans Affairs, 58 M.S.P.R. 318, 324-25 (1993).  For further discussion, see page 169.



d.	Once the MSPB AJ finds the jurisdiction prerequisites for filing an IRA are met, the case will proceed the same as any other mixed MSPB appeal:  with a hearing before an MSPB AJ; optional PFR filed by either party with the full MSPB; followed by the employee's request for review by the EEOC.  If the EEOC disagrees with the MSPB, the case automatically returns to the MSPB, and if the MSPB still disagrees with the EEOC, the case would go to the special panel.  See page 117 for mixed MSPB appeal procedures and page ? regarding the ability of IRA appellants to appeal MSPB decision on OAA personnel actions to the EEOC.



(1)	Note that the MBU's request that EEOC review the MSPB's decision is the last opportunity the agency will have to comment on the case.  The EEOC does not allow either party to request reconsideration of its decision (see page 109) and the MSPB will not accept briefs from either party if the case returns to them (see page 110).



�	-  PART 5  -

	TYPES OF CASES�tc \l1 "	-  PART 5  -	TYPES OF CASES�



XXII.  MIXED CASE CLASS ACTIONS�tc \l1 "XXII.  MIXED CASE CLASS ACTIONS�.



A.	Summary�tc \l2 "A.	Summary�.  Although seldom used, mixed case class action procedure is becoming more important as more employees are subject to downsizing and RIFs.  Alleging discrimination in a RIF is a classic mixed case scenario; the RIF action is appealable to the MSPB by OPM regulation, i.e., not under 5 U.S.C. 4303 or 7512, and there is an allegation of discrimination.  Where an MBU is involved, the employee has three options, mixed NGP grievance, mixed EEO complaint, and mixed MSPB appeal.  Each of these has traps for the employee who wants to pursue an administrative class action on the merits, or, as soon as the administrative process is exhausted, to file a class action in federal district court.



1.	The MSPB has regulations for class action appeals but MSPB AJs rarely certify an MSPB appeal as a class action.



a.	Thus filing a mixed EEO class complaint, or a mixed MSPB class appeal is nearly futile if the employee wants a merits hearing on class complaint at the administrative level.  But at least, filing a mixed MSPB class appeal or a mixed EEO class complaint preserves the right of the employee to file a class action in federal court.



2.	There is a gap in the regulatory structure with respect to mixed EEO class complaints.  Neither EEOC nor MSPB regulations on mixed cases or class actions are designed to handle mixed case class actions.  And, neither the EEOC nor the MSPB regulations provide any guidance for agencies on how to process mixed EEO complaints.  The Navy is the only agency I am aware of which has a regulation covering mixed case class complaints.  Office of Civilian Personnel Management Instruction (OCPMINST) 12713.2A, "Department of the Navy Discrimination Complaints," Appendix N "Processing Mixed Case Complaints" (August 18, 1995).



3.	Unless the CBA provides for class action grievances, and I am not aware of any that do, filing NGP not only precludes an administrative class action, filing NGP may also preclude the MBU from pursuing a class action in federal district court after the admin. process is exhausted.  This is because courts generally require an administrative class complaint to be filed to meet the exhaustion requirement for filing a class complaint in federal district court.





B.	NGP and Class Actions�tc \l2 "B.	NGP and Class Actions�.  No CBA's that I am aware of contain a provision for class action grievances or any provision for class certification under the grievance process.  Grievances are usually involve individual disputes, at most, similar grievances might be joined together, or there may be a provision for a union grievance to be filed for a number of MBUs.



1.	As a result, MBUs who elect NGP, may have just opted themselves out of any EEO class complaint, or MSPB class appeal filed later by other employees or MBU's over the same personnel action.



2.	On the other hand, the filing of a EEO class complaint, or MSPB class appeal, which includes MBUs in the class, may constitute an election of forum for the class MBUs and these MBUs may be precluded from pursuing their own MSPB appeal or NGP.



3.	Filing an NGP grievance where the CBA does not provide for class action grievances (and as far as I know, none do) may also preclude the MBU from later filing a class action in federal district court after the administrative process is exhausted.  The reason for this is that a number of courts hold that to file a EEO class action in federal district court, the employee must have filed an administrative class complaint.  �TA \s "Lewis v. Smith, 731 F.2d" \c 1 \l "Lewis v. Smith, 731 F.2d 1535 (11th Cir. 1984)."�Lewis v. Smith, 731 F.2d 1535 (11th Cir. 1984).



a.	One court has suggested, although it did not rule on the issue, that MBUs who filed NGP under a CBA which allowed allegations of discrimination to be raised, were precluded from filing a Title VII class complaint in federal court.  The court dismissed a Title VII class complaint for failure to exhaust and returned the matter to the NGP process where the MBU's had filed and then abandoned NGP prior to selecting an arbitrator, then filed EEO complaints, then opted out of the EEO admin process and filed a class action in federal court.  Plaintiffs unsuccessfully argued that because the NGP did not provide for class discrimination claims, they should not be required to exhaust the NGP process when they wanted to file a class action in court.  The court was unmoved by this dilemma:



"This argument ignores the fact that the choice of whether to pursue a discrimination claim individually or as part of a class is nothing more than a procedural or strategic choice.  Plaintiffs' negotiated grievance procedure permitted grievances alleging discrimination, just not in class form.  Plaintiffs had three choices:  to pursue their claims individually through the grievance procedure, to pursue their claims individually through the statutory procedure, or to pursue their claims as part of a class through the statutory procedure.  Immediately upon selecting the first option they became bound to stay on that administrative track until their claims were exhausted."  



Macy�TA \s "Macy v. Dalton" \c 1� v. Dalton, 853 F.Supp. 350, 355, 64 F.E.P. 1718 (E.D. Cal. 1994). 





C.	Mixed MSPB Class Appeals�tc \l2 "C.	Mixed MSPB Class Appeals�.  The MSPB regulations on class complaints, known as "class appeals" are at 5 C.F.R. 1201.27.  They have rarely been used.



1.	A search of MSPB decisions revealed:  one class action certified for current employees, see, �TA \s "Jude v. Dept. of Treasury, 52 M.S.P.R. 5" \c 1 \l "Jude v. Dept. of Treasury, 52 M.S.P.R. 5 (1991)"�Jude v. Dept. of Treasury, 52 M.S.P.R. 5 (1991) (regarding the "Hennessy" class action against Office of Thrift Supervision who suffered a reduction in pay in 1991); one class action by fired air traffic controllers attempting to be rehired by the FAA,�TA \s "Wagner v. OPM, 783 F.2d 1042" \c 1 \l "Wagner v. OPM, 783 F.2d 1042 (Fed. Cir. 1986)"� Wagner v. OPM, 783 F.2d 1042, 1044 (Fed. Cir. 1986); one class action denied certification, �TA \s "Beasley v. IRS, 15 M.S.P.R. 16 (1983)" \c 1 \l "Beasley v. IRS, 15 M.S.P.R. 16 (1983)"�Beasley v. IRS, 15 M.S.P.R. 16 (1983); and a few MSPB class appeals regarding retirement annuities.



2.	For the record, the MSPB's class appeal regulation provides:



a.	There is no difference in the time to file a class appeal v. an individual appeal.  There is no requirement that a class appeal be designated as such when the action is initially filed.  The employee could file an individual MSPB appeal, and later in the process, file a motion for class certification.

b.	Note, the MSPB's regulations on class complaints are flexible enough that the MSPB class appeal could be filed immediately after the personnel action appealable to the MSPB, or where a mixed EEO class complaint has been filed, the MSPB class appeal could be filed after the employing agency's FAD.



c.	One or more employees may file an appeal as the class representative[s].  5 C.F.R. 1201.27(a).



(1)	The time spent by the AJ deciding class certification is not counted against the (generally) 30 day time limit for filing an individual appeal for the members of the putative class.  5 C.F.R. 1201.27(b).



d.	Within 30 days of the filing of the request for a class appeal, and after an opportunity to hear any opposition to class certification from the agency, the AJ is to determine if the class is to be heard as a class appeal.  5 C.F.R. 1201.27(b).



(1)	The AJ is to "be guided but not controlled by the applicable provisions of the Federal Rules of Civil Procedure" when determining class certification.  5 C.F.R. 1201.27(c).



(2)	If the AJ denies the request for class certification, the class agents and the putative class members have 35 days to refile an individual appeal.  5 C.F.R. 1201.27(b).



3.	Instead of class appeals, the MSPB AJ's typically consolidate individual MSPB appeals.  "Consolidation occurs when the appeals of two or more parties are united for consideration because they contain identical or similar issues.  For example, individual appeals rising from a single reduction in force might be consolidated."  5 C.F.R. 1201.36(a)(1).



a.	The AJ may consolidate cases on his/her own motion or on the motion of a party.



b.	The standard is whether consolidation would expedite processing of the cases and not adversely affect the interests of the parties.  5 C.F.R. 1201.36(b).



c.	Any objection to a motion for consolidation must be filed within 10 days of the date of service of the motion.  5 C.F.R. 1201.36(c).



d.	After the case is consolidated the AJ holds a hearing to determine the common facts, e.g., the legitimacy of the reason for holding the RIF, the competitive area.  Then, separate hearings are held for each of the individual appellants. there are a large number of appellants, the AJ conducts a hearing on have a hearing





D.	Mixed EEO Class Complaints - The Regulatory Gap�tc \l2 "D.	Mixed EEO Class Complaints - The Regulatory Gap�.  The reason for this gap is that the MSPB is not responsible for EEO complaints filed against agencies, and while the EEOC is responsible for the EEO complaint process, it plays no role in the investigation or hearing of mixed EEO complaints filed against agencies.  (And probably because nobody thought about such a strange procedural corner in the strange mixed case neighborhood.)



1.	The EEOC has regulations which cover mixed EEO complaints and class actions but neither combined nor separately do they describe the processing of mixed EEO class complaints.



a.	Recall that in individual mixed case EEO complaints, the EEOC only plays an appellate role in the mixed EEO complaint process.  The employing agency investigates the mixed EEO complaint and issues a FAD.  The employee's only administrative appeal route from the FAD is to the MSPB, which provides a (optional) hearing and final MSPB decision.  Only at that point in the process does the EEOC gain jurisdiction over the mixed EEO complaint, and only on appeal, not at the hearing level.



b.	The EEOC's class complaint procedure cannot be integrated into the mixed EEO complaint procedure because:  the EEOC's class complaint reg requires the EEOC AJ to recommend acceptance or dismissal of the class allegations; and, the EEOC does not provide for an agency investigation of the class complaint - an EEOC AJ governs development of the record both during and before the hearing.  29 C.F.R. 1614.204(f), (h).  Whereas the mixed complaint procedures limits the EEOC to an appellate role, the EEOC's class action procedures requires even more EEOC participation in the accept/dismissal, investigation and hearing procedures compare to individual EEO complaints.  If under mixed case processing, the EEOC only has an appellate role, an EEOC/AJ cannot be involved in the accept/dismissal of the class complaint, or developing the record or a hearing on the merits.



2.	The MSPB class action provision regulations could be applied to a mixed EEO complaint, but MSPB's class action regs only begin to apply upon the filing of an appeal with the MSPB.  In other words, the MSPB class action regulations do not address how an agency accepts an EEO class complaint, investigates such a complaint or issues a FAD on a mixed EEO class complaint.  



3.	The Parameters for Mixed EEO Class Complaints.



a.	There is no reason to abandon the 45 days employees currently have to file an informal EEO class complaint.  29 C.F.R. 1614.204(b), referencing 1614.105.



b.	There is no point in the agency certifying a mixed EEO class complaint; neither the definition of the complaint nor the acceptance or dismissal of the class would be binding upon the MSPB AJ.



c.	The employing agency has 120 days to address a mixed EEO complaint, then the action is appealable to the MSPB.



4.	The Navy's solution.  OCPMINST 12713.2A, "Department of the Navy Discrimination Complaints," Appendix N "Processing Mixed Case Complaints" (August 18, 1995).  The EEOC essentially has recognized that it has no role to play in the pre-appellate stage of mixed case EEO complaint, and the MSPB role only begins once the mixed EEO complaint is filed with an MSPB regional office.  Accordingly, the EEOC and the MSPB have left responsibility for developing regulations on the processing of mixed EEO class complaints with the agencies.



a.	The Navy instruction provides that filing and counseling of the informal mixed EEO class complaint will be the same as "regular" EEO class complaints.



�b.	However, the Navy does not send the formal mixed EEO class complaint to an EEOC AJ for a recommendation on acceptance or dismissal of the class or individual allegations.  



c.	If the complaint is not dismissed (for any of the reasons an individual complaint can be dismissed, e.g., it is untimely etc.), then the organization attempts to settle the matter.



d.	If resolution has not been achieved in the 120 days since the filing of the class complaint, or before 120 days the parties agree they cannot settle, the naval unit informs the class reps of their right to appeal the matter to the MSPB and later the EEOC.





XXIII.  SECURITY CLEARANCES - ALLEGATIONS OF DISCRIMINATION - OSC 	    JURISDICTION�tc \l1 "XXIII.  SECURITY CLEARANCES - ALLEGATIONS OF DISCRIMINATION - OSC 	    JURISDICTION�.



A.	Mixed MSPB Appeals & Security Clearances�tc \l2 "A.	Mixed MSPB Appeals & Security Clearances�.  The problem with MSPB appeals on security clearance denials or revocations combined with allegations of discrimination is getting MSPB AJ's to conduct a proper review of the EEO component of the mixed MSPB appeal.  After much litigation, including a Supreme Court decision, MSPB AJ’s have the general perception that they lack the ability to review security clearance decisions.  But while the ability of the MSPB or EEOC to review a decision to revoke, suspend, or deny, a security clearance is limited by the Constitution, �TA \s "Egan v. Dept. of the Navy, 484 U.S. 518 " \c 1 \l "Egan v. Dept. of the Navy, 484 U.S. 518 (1988)"�Egan v. Dept. of the Navy, 484 U.S. 518 (1988), and statute, 42 U.S.C. 2000e-2(g), review of the ensuing personnel action is not completely precluded.  Mixed case processing is implicated because if the MSPB doesn't do it right, the EEOC will either reverse the MSPB's decision or allow the employee to file an EEO complaint on the personnel issue already litigated before the MSPB.



1.	MSPB AJs typically limit the issues to whether the position requires a security clearance and whether the employee has the required security clearance.  If discrimination is alleged however, the MSPB AJ should address the issues described below.



2.	Like the MSPB, the EEOC has no authority to conduct a substantive review of the reasons given for removing the security clearance and the validity of the security requirement itself.  EEOC Notice No. N-915-041, "Policy Guidance on the Use of the National Security Exception Contained in 703(g) of Title VII" (May 1, 1989); �TA \s "Morales v. Dalton, Secretary of the Navy" \c 1 \l "Morales v. Dalton, Secretary of the Navy, 03930096 (EEOC 1993)"�Morales v. Dalton, Secretary of the Navy, 03930096, at 4 (EEOC 1993); �TA \s "Thomas v. Rice, Secretary of the Air For" \c 1 \l "Thomas v. Rice, Secretary of the Air Force, 03910088 (EEOC 1991)"�Thomas v. Rice, Secretary of the Air Force, 03910088 (EEOC 1991).



a.	The EEOC however, claims that it has authority to review the agency's authority to initiate a security review as a decision separate and apart from the final decision on the security clearance itself.  For example, if black employees are submitted for security reviews after a DWI but white employees are not, the EEOC would find a Title VII violation.  �TA \s "Chatlin v. Garrett" \c 1 \l "Chatlin v. Garrett, Secretary of the Navy, 05900188 (EEOC 1990)"�Chatlin v. Garrett, Secretary of the Navy, 05900188, at 7 (EEOC 1990).  Note that EEOC's position has properly been rejected by the Fourth Circuit.  "We find that the distinction between the initiation of a security investigation and the denial of a security clearance is a distinction without a difference. ... [I]f permitted to review the initial stage of a security clearance determination to ascertain whether it was a retaliatory act, the court would be required to review the very issues that the Supreme Court has held are non-reviewable."  �TA \s "Becerra v. Dalton" \c 1 \l "Becerra v. Dalton, 94 F.3d 145 (4th Cir. 1996)"�Becerra v. Dalton, 94 F.3d 145, 149 (4th Cir. 1996).



b.	More importantly, the agency must not treat individuals who lose security clearances differently on the basis of race, sex, or national origin etc.  For example, if women who lose their clearance are fired, but men are retained, Title VII is violated.  The issue is no longer the clearance determination.



c.	Reassignment Rights.  While the Supreme Court restricted the MSPB from reviewing the substance of security decisions, the Court stated the MSPB may determine "whether transfer to a nonsensitive position was feasible."  Egan�TA \s "Egan v. Dept. of the Navy, 484 U.S. 518 " \c 1� v. Dept. of the Navy, 484 U.S. 518 (1988).  The MSPB has subsequently held no reassignment rights exist absent statute or regulation.  �TA \s "Van Duzer" \c 1 \l "Van Duzer v. Dept. of the Navy, 41 M.S.P.R. 357 (1989)"�Van Duzer v. Dept. of the Navy, 41 M.S.P.R. 357 (1989), citing�TA \s "Griffin v. Defense Mapping Agency, 864 F.2d 1579" \c 1 \l "Griffin v. Defense Mapping Agency, 864 F.2d 1579 (Fed. Cir. 1989)"� Griffin v. Defense Mapping Agency, 864 F.2d 1579 (Fed. Cir. 1989).  EEOC's regulations on reassignment rights under the Rehabilitation Act constitutes such a regulation.  29 C.F.R. 1614.203(g).  If the employee who lost his/her security clearance and his/her position is a qualified individual with a disability, and the disability caused the loss of the security clearance, then the agency has to consider reassignment to other positions not requiring a security clearance as provided in 1614.203(g).





B.	OSC & Security Clearances�tc \l2 "B.	OSC & Security Clearances�.  In the legislative history to the 1994 OSC Reauthorization Statute, the House expressed its strong concern that whistleblowers were being retaliated against by having their security clearances revoked as a method for forcing whistleblowers out of their jobs, citing as an example alleged abuses in the Army's Star Wars program.  "The list [of defined personnel actions] has not kept pace with the creativity of effective harassment tactics.  [One] of the most glaring omissions concern ... security clearance actions."  H.R. Rep. No. 103-769, 103d Cong., 2d Sess., at 15 (1994).  Accordingly, the House sought to add to the list of PPPs "(xi) a denial, revocation, or other determination relating to a security clearance."  H.R. 2970, 103d Cong., 2d Sess. §4(A)(1).  Apparently concerned about its constitutional authority to interfere in the Executive's authority over security clearances, the House sought to distinguish having a security clearance, the denial or withdrawal of which was to be a PPP, versus having access to Sensitive Compartmented Information (SCI), the denial or withdrawal of which would not be a PPP.  "Decisions with respect to controlling access to SCI do not equate to security clearance decisions, and are not subject to review by the Merit Systems Protection Board or the courts under this legislation."  H.R. Rep. No. 103-769, 103d Cong., 2d Sess., at 15 (1994).



In the final version, the new PPP was changed to "(xi) any other significant change in duties, responsibilities, or working conditions ... ." 5 U.S.C. 2302(a)(2)(A)(xi).  In part the change was made to address situations where managers retaliated by removing "high profile" assignments from whistleblowing, but it was also meant to address withdrawal of security clearances.  "In another case, the OSC found that an employee's loss of a security clearance was due to protected disclosures made to Congress ... .  The intent of the Whistleblower Protection Act was to create a clear remedy for all cases of retaliation or discrimination against whistleblowers.  The Committee believes that such retaliation must be prohibited regardless what form it may take."  S. Rep. No. 103-358, 103d Cong., 2d Sess., at 9-10 (1994), reprinted in 1994 U.S. Code Cong. & Admin. News 3558.



�It is unclear to what extent the OSC will be able to prosecute withdrawal of security clearances before the MSPB based on the opaque language Congress enacted.  The normal rule would be that Congress cannot do indirectly that which it cannot do directly.





XXIV.  PARTISAN POLITICS AND MARITAL STATUS DISCRIMINATION�tc \l1 "XXIV.  PARTISAN POLITICS AND MARITAL STATUS DISCRIMINATION�.



A.	The prohibition of partisan politics and marital status discrimination is included in the 2302(b)(1) list of prohibited discrimination�tc \l2 "A.	The prohibition of partisan politics and marital status discrimination is included in the 2302(b)(1) list of prohibited discrimination� along with discrimination within jurisdiction of EEOC (Title VII, ADEA, Rehabilitation Act, and sex discrimination under the Equal Pay Act).



1.	Nonfrivolous Allegation Required to Establish MSPB Jurisdiction�tc \l3 "1.	Nonfrivolous Allegation Required to Establish MSPB Jurisdiction�.  To get MSPB jurisdiction, employees don't need enough evidence to prove discrimination, but an unspecific allegation of partisan politics or marital status discrimination lacking supporting evidence and argument will be considered frivolous.  The AJ may dismiss for lack of jurisdiction and no further inquiry on the merits is needed.  �TA \s "Bates v. Dept. of Navy, 6 M.S.P.R. 327 (" \c 1 \l "Bates v. Dept. of Navy, 6 M.S.P.R. 327 (1981)"�Bates v. Dept. of Navy, 6 M.S.P.R. 327 (1981).  Complainant's allegation of marital status discrimination should be supported by sworn statements with detailed facts identifying the discrimination with some particularity.  See, �TA \s "Vandewall v. Dept. of Transp., 52 M.S.P." \c 1 \l "Vandewall v. Dept. of Transp., 52 M.S.P.R. 150 (1991)"�Vandewall v. Dept. of Transp., 52 M.S.P.R. 150 (1991); �TA \s "Bedynek-Stumm" \c 1 \l "Bedynek-Stumm v. Dept. of Agriculture, 57 M.S.P.R. 176 (1993)"�Bedynek-Stumm v. Dept. of Agriculture, 57 M.S.P.R. 176 (1993).





B.	Procedural Implications�tc \l2 "B.	Procedural Implications�.



1.	Allegations of marital status or political partisan politics discrimination cannot be brought in the EEO complaint process.



2.	Does Not Create a Mixed MSPB Appeal.  Alleging partisan political or marital discrimination in an MSPB appeal does not result in mixed case processing.  Combining allegations of partisan political or marital discrimination with allegations of discrimination under EEOC's jurisdiction has no effect on MSPB's jurisdiction for individual who meet the definition of "employee" at 5 U.S.C. 7501(1), and can file an MSPB appeal.



3.	However, OPM regulations allow probationary employees to have jurisdiction before the MSPB upon a supported allegation of partisan political or marital discrimination.  5 C.F.R. 315.806, 1201.3(8).  Where partisan political or marital discrimination is added with allegations of discrimination under EEOC's jurisdiction, the probationer must prove up the partisan political or marital status discrimination sufficient to get MSPB jurisdiction before MSPB will consider the other allegations of discrimination, i.e., alleging discrimination under EEOC's jurisdiction does not create MSPB jurisdiction for probationary employees.  �TA \s "Cassidy v. DLA" \c 1 \l "Cassidy v. Defense Logistics Agency, 8 M.S.P.R. 264 (1981)"�Cassidy v. Defense Logistics Agency, 8 M.S.P.R. 264 (1981).  Assuming jurisdiction is established, the other types of discrimination will be considered along with the marital status or partisan politics allegations of discrimination.  �TA \s "Hadley v. Dept. of Navy, 2 M.S.P.R. 530 " \c 1 \l "Hadley v. Dept. of Navy, 2 M.S.P.R. 530 (1980)"�Hadley v. Dept. of Navy, 2 M.S.P.R. 530 (1980).





C.	Partisan Politics Discrimination�tc \l2 "C.	Partisan Politics Discrimination�.



1.	Partisan politics is not defined in regulation at 5 C.F.R. 315.806(b).



2.	MSPB decided that "partisan political reasons" means discrimination based on affiliation with any political party or candidate.  It did not mean civil rights activism, or non-partisan political beliefs.  �TA \s "Sweeting" \c 1 \l "Sweeting v. Dept. of Justice, 6 M.S.P.R. 715 (1981)"�Sweeting v. Dept. of Justice, 6 M.S.P.R. 715 (1981).



3.	The partisan political reasons must be personal to the employee, relating to political influence, resulting from affiliation with or support for a recognized political party, candidate, or campaign activity.  No partisan claim made where appellant alleged he and a group of other probationary employees fired so that son of a senator could be fired with the group.  �TA \s "Harris v. Dept. of Justice, 27 M.S.P.R. " \c 1 \l "Harris v. Dept. of Justice, 27 M.S.P.R. 577 (1985)"�Harris v. Dept. of Justice, 27 M.S.P.R. 577 (1985).



4.	Partisan politics is "best interpreted in a common-sense way as relating to recognized political parties, candidates for public office, or political campaign activities."  �TA \s "Poorsina" \c 1 \l "Poorsina v. MSPB, 726 F.2d 507 (9th Cir. 1984)"�Poorsina v. MSPB, 726 F.2d 507 (9th Cir. 1984).





D.	Marital Status Discrimination�tc \l2 "D.	Marital Status Discrimination�.



1.	Jurisdiction established when appellant alleged she was terminated because of agency disapproval of an alleged extramarital affair.  �TA \s "Gribben" \c 1 \l "Gribben v. Dept. of Justice, 55 M.S.P.R. 257 (1992)"�Gribben v. Dept. of Justice, 55 M.S.P.R. 257 (1992), citing, �TA \s "Brown-Cummings v. HHS, 36 M.S.P.R." \c 1 \l "Brown-Cummings v. Dept. of HHS, 36 M.S.P.R. 94 (1992)"�Brown-Cummings v. Dept. of HHS, 36 M.S.P.R. 94 (1992), �TA \s "Brown v. HHS, 31 M.S.P.R." \c 1 \l "Brown v. Dept. of HHS, 31 M.S.P.R. 451 (1986)"�Brown v. Dept. of HHS, 31 M.S.P.R. 451 (1986) (terminated because agency allegedly believed she was" just another unwed mother.").



2.	Key is different treatment of married and unmarried employees - not warning employee that frequent calls from his wife could lead to problems.  �TA \s "Miller v. Dept. of Justice, 41 M.S.P.R. " \c 1 \l "Miller v. Dept. of Justice, 41 M.S.P.R. 353 (1989)"�Miller v. Dept. of Justice, 41 M.S.P.R. 353 (1989); �TA \s "James v. Dept. of the Army, 55 M.S.P.R. " \c 1 \l "James v. Dept. of Army, 55 M.S.P.R. 124 (1992)"�James v. Dept. of Army, 55 M.S.P.R. 124 (1992) (comment about frequent phone calls from wife did not go "to the essence" of marital status.").





E.	Burden of Proof Same as Title VII Cases�tc \l2 "E.	Burden of Proof Same as Title VII Cases�.  MSPB uses McDonnell Douglas analysis on allegations of marital status discrimination.  �TA \s "McClintock v. Veterans Admin., 6 M.S.P.R" \c 1 \l "McClintock v. Veterans Admin., 6 M.S.P.R. 475 (1981)"�McClintock v. Veterans Admin., 6 M.S.P.R. 475 (1981).
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�Na vy's

�Air Force

�OCPMINST 12771.1, paras 5b, 8i (18 May 1988)

�OCPMINST 12771.1 paras 5b, 8i (18 May 1988).  Note, the NAVY INSTRUCTION DOES NOT PROHIBIT DUAL PROCESSING OF ULPS AND ADMIN GRIEVANCE

�OCPMINST 12771.1 paras 5b, 8i (18 May 1988).  Note, the Navy INSTRUCTION DOES NOT BAR DUAL PROCESSING ULPS AND ADMIN GRIEVANCES

�Navy

�OCPMINST 12771.1 paras 5b, 8i (18 May 1988).  Note, the NAVY INSTRUCTION DOES NOT PROHIBIT DUAL PROCESSING OF ULPS AND ADMIN GRIEVANCE

�144 reported FLRA decisions on exceptions to arbitrator's awards, 10 from the Navy

�OCPMINST 12771 (May 18, 1988)

�Navy activity

�Navy

�OCPMINST 12,771 "Dept. of the Navy Administrative Grievance System"  (May 18, 1988)

�Navy

�See Dikeman, Individual EEO Complaint Procedures & Mixed Case Complaint Processing, at 58 (Navy OGC Deskbook Nov 1995)

�See Dikeman, Individual EEO Complaint Procedures & Mixed Case Processing, at 61 (Navy OGC Deskbook Nov. 1995).

�Navy's Employee Appeal Review Board (EARB)

�the EARB

�the EARB

�Navy

�See Dikeman, Individual EEO Complaint Procedure & Mixed Case Complaint Processing, at 89 (Navy OGC Deskbook Nov 1995).

�Navy's Employee Appeals Review Board (EARB to draft a FAD) by the Deputy Assistant Secretary of the Navy (Civilian Personnel Policy/Equal Employment Opportunity)  (DASN(CPP/EEO))

�See Dikeman, Individual EEO Complaint Procedures & Mixed Case Complaint Processing,  at 33 (Navy OGC Deskbook Nov. 1995).

�See Dikeman, Individual EEO Complaint Procedures & Mixed Case Complaint Processing, at 61 (Navy OGC Deskbook Nov. 1995)

�Navy activity

�Navy EARB drafts the FAD for the Deputy Assistant Secretary of the Navy (Civilian Personnel Policy/Equal Employment Opportunity) (DASN(CPP/EEO))

�Air Force

�Air Force

�MSPB (forced resig), Discrim:  EEO-FAD-MSPB/AJ (no forced resignation)-MSPB - can't file appeal with EEOC, must file new EEO complaint (i.e., ask for hearing)

�Air Force

�Navy's administrative grievance procedure available to non�MBPS (or MBPS where the contested personnel action is excluded from the NGP by the CBA) under OCPMINST 12,771 (May 18, 1988)

�See Dikeman, Individual EEO Complaint Procedures & Mixed Case Complaint Processing, at 58 (Navy OGC Deskbook Nov. 1995).

�See Dikeman, Individual EEO Complaint Procedures & Mixed Case Complaint Processing (Navy OGC Deskbook Nov. 1995)

�Air Force

�OCPMINST 12,771.1 "Department of the Navy Administrative Grievance System" (18 May 1988)

�Navy

�Navy, OCPM, in consultation with the Assistant General Counsel (M&RA), makes the decision to request OPM intervention.

�Navy

�OCPMINST 12,771.1 "Department of the Navy Administrative Grievance System" (18 May 1988)

�OCPMINST 12,771.1 "Department of the Navy Administrative Grievance System" (18 May 1988)

�OCPMINST 12,771 "Department of the Navy Administrative Grievance System" para 5b (18 May 1988).

�OCPMINST 12,711.1 "Department of the Navy Administrative Grievance System" para 9b(1) (18 May 1988)

�Air Force

�Air Force

�Air Force

�Air Force

�Air Force

�Air Force

�Air Force

�Air Force

�Navy

�Air Force

�Air Force

�Air Force

�See Dikeman, Individual EEO Complaint Procedures & Mixed Case Complaint Processing (Navy OGC Deskbook Nov. 1995)

�Air Force

�Air Force

�Air Force

�Air Force

�Navy's Office of Civilian Personnel Management.  See Dikeman, Individual EEO Complaint Procedures & Mixed Case Complaint Processing, at 130 (Navy OGC Deskbook Nov. 1995)

�Air Force

�Air Force

�Air Force

�Air Force

�Air Force

�Navy

�Air Force

�Air Force

�Navy

�These court appeal rights are taken from Rupp v. HHS 51 MSPR 456 (1991).

�Navy

�Air Force







