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1. Pursuantto the provisionsof reference(a), Subject, hereinafterreferredto asPetitioner,
filed enclosure(1) with this Board requesting,in effect, that his naval recordbecorrectedto
show that he wasnot dischargedfrom the MarineCorps,that hebe reinstatedon activeduty
with full pay andallowances,and that his reenlistmentcodebechangedsothat he will be
ableto reenlist in anotherbranchof service.

2. The Board, consistingof Ms. Moidel and Messrs.Lightie and Morgan, reviewed
Petitioner’sallegationsof errorand injusticeon 27 May 1999 and,pursuantto its
regulations,determinedthat the correctiveaction indicatedbelow shouldbe takenon the
availableevidenceof record. Documentarymaterialconsideredby theBoard consistedof the
enclosures,naval records,andapplicablestatutes,regulationsand policies.

3. The Board,having reviewedall the factsof recordpertainingto Petitioner’sallegations
of error and injustice finds as follows:

a. Beforeapplying to this Board, Petitionerexhaustedall administrativeremedies
availableunderexisting law and regulationswithin the Departmentof theNavy.

b. Enclosure(1) was filed in a timely manner.

c. Petitionerenlistedin the MarineCorps on 26 April 1990. He underwentright knee
anteriorcruciateligamentrepair in 1994. He washonorablydischargedfrom the Marine
Corps on 8 August 1996, for the convenienceof the government,for a condition,not a
disability, interfering with the performanceof his duties,namely,bilateral patellofemoral
pain syndrome. Hedid not demanda hearingbeforean administrativedischargeboard, or
otherwisecontesthis dischargeat that time. Heunderwentarthroscopicdebridementof a



graft tearin theright kneeon 10 June1997. As hewasa military dependent,the surgery
wasperformedat a military healthcarefacility. ThreeNavyphysicianswho examined
Petitionerin 1997 havesubmittedstatementsto theeffect that hewas fit for further service
after recuperationfrom his surgeryin 1997, and, in effect, that he would havebeenfit for
retentionhad the surgerybeendoneprior to his discharge.

d. In correspondenceattachedasenclosure(2), theSpecialtyAdvisor for Orthopedic
Surgeryadvisedthe Board, in effect, that it is difficult to determineif Petitioner’skneepain
wasdue to instabilityof thekneejoint or patellofemoraldysfunction. A post-dischargeMRI
demonstratedan anteriorcruciateligamenttear, andrevision reconstructionsurgeryhas
returnedhim to his pre-morbidstate. Thedocumentationof the injury and persistentpain
suggests,but cannotestablish,that the injury mayhaveexistedprior to his discharge.
Petitioner’sadministrativeseparationwaserroneous,ashe shouldhavebeenevaluatedby the
PhysicalEvaluationBoard (PEB). Had the casebeenreferredto thePEB, he may havebeen
found unfit for serviceand separatedwith entitlementto disability severancepay. The
SpecialtyAdvisor recommendedthat Petitionerbepermittedto reenlist,and in the eventthat
he is unableto passa physicalexaminationor perform his duties,he should thenbe referred
to thePEB. The SpecialtyAdvisor recommendedagainstrestorationto activeduty with
entitlementto backpayand allowances,becausehebelievesPetitionerwasprovided
competentorthopediccareprior to his discharge,and that thefailure to orderan MRI, which
might havedisclosedan injury, wasnot an actof malpracticeor negligence.

e. In correspondenceattachedasenclosure(3), the Board was advisedby the Director,
Naval Council of PersonnelBoards,in effect, that Petitionerwasunfit for duty becauseof
his kneecondition, and should havebeendischargedby reasonof physicaldisability with a
ratingof 10%.

CONCLUSION:

Upon review andconsiderationof all the evidenceof record and especiallyin view of the
commentscontainedin enclosures(2) and (3), the Board concludesthat Petitioner’s
administrativedischargewaserroneous. It finds that hewasunfit for duty and should have
beendischargedwith entitlementto disability severancepay. The Board did not acceptthe
contentionthat Petitionerhada remediablekneeinjury whendischarged,andthat he would
havebeenfit for further servicehad he beenretainedon activeduty and undergone
additionalmedicaltreatment. In this regard,it notesthat healso sufferedfrom a left knee
condition, which contributedto his unfitnessfor duty. Thatconditionimprovedafter hewas
dischargedandno longerparticipatingin therigorousphysicalactivities requiredof a Marine
infantryman.

The Board notesthat asa resultof beingdischargedfor theconvenienceof thegovernment,
Petitionerbecameindebtedfor theunearnedportion of his reenlistmentbonus. Correctionof
thebasis of his dischargeto physicaldisability will cancelthat indebtedness.

As reenlistmentcodesRE-3Pand RE-4aretheonly codesauthorizedin this case,thereis no



basisfor changingtheRE-3Pcodehe was assignedat discharge.

In view of the foregoing,the Board finds theexistenceof an injusticewarrantingthe
following correctiveaction.

RECOMMENDATION:

a. That Petitioner’snaval record be correctedto show that he wasdischargedfrom the
Marine Corpson 8 August 1996, by reasonof physicaldisability, with entitlementto
disability severancepay, becauseof patellofemoralpain syndrome,bilateral, ratableat 10%
underVA code5299-5003.

b. That Petitioner’srequestsfor restorationto activeduty andamendmentof his
reenlistmentcodebedenied.

c. That a copy of this Reportof Proceedingsbe filed in Petitioner’snaval record.

4. It is certified that a quorum waspresentat the Board’sreview and deliberations,and that
the foregoing is a trueandcompleterecordof the Board’sproceedingsin the aboveentitled
matter.

LAMES R EXNICIOS

Acting Recorder

5. The foregoing reportof the Board is submittedfor your reviewand action.

KAREN S. HEATH
Principal Deputy Assistant Secretary of the Navy

(Manpower and ReserveAffairs)

ROBERT D. ZSALMAN
Recorder

Reviewedand approved: AUG 12 1999

ExecutiveDirector


