October 2000

CIVILIANS DURING MILITARY OPERATIONS
I.
FOREWORD

"Now we are moving toward the civilianization of war."
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III.
THE DIFFERING STATUSES OF CIVILIANS UNDER THE LAW OF ARMED CONFLICT (LOAC)

A. Under the Geneva Conventions, unless a person is a member of the armed forces, four conditions must be met for someone to be a lawful combatant and thus a POW (Article 4A(2), Geneva POW Convention):

1. Being commanded by a person responsible for his or her subordinates;

2. Having a fixed distinctive sign recognizable at a distance;

3. Carrying arms openly; and

4. Conducting operations in accordance with the laws and customs of war.

B. Based upon various treaties, various types of civilians fall into different categories and have different statuses under LOAC:

1. "Persons who accompany the armed forces without actually being members thereof'" (Article 4A(4), Geneva POW Convention) are prisoners of war upon capture by the enemy (referred to as the Detaining Power)

Examples include such persons as "civilian members of military aircraft crews, war correspondents, supply contractors, members of labour units or of services responsible for the welfare of the armed forces, provided that they have received authorization from the armed forces which they accompany, who shall provide them for that purpose with an identity card"

"War correspondents" are full-time newspaper or other media reporters in uniform, carrying identification cards indicating their status and attached to the armed forces.  L.C. Green, The Contemporary Law of Armed Conflict, n. 32, p. 106 (1993)

NOTE:  Article 79 of Additional Protocol I distinguishes between "war correspondents attached to the armed forces" [supra] and "journalists engaged in dangerous professional missions in areas of armed conflict," who are "considered as civilians."  Journalists must carry an identification card issued by the government of which the journalist is a national or in whose territory he or she resides or in which the news medium employing him or her is located.

2. "Members of crews, including masters, pilots and apprentices, of the merchant marine and the crews of civil aircraft of the Parties to the conflict" are also POWs, provided they "do not benefit by more favourable treatment under any other provisions of international law"

3. Persons who have committed a belligerent act and fallen into the hands of the enemy, but whose status is in doubt, are considered "Detained Persons" until a competent tribunal can determine their status (Article 5(2), POW Convention) [the Geneva Conventions do not use the term "Detained Persons," but the ICRC's "Index of International Humanitarian Law" uses the term and refers to that paragraph, among others; the term "detained" appears in Additional Protocol I]

4. Certain civilians may be "interned" by the Detaining Power; they would include citizens of the opposing Power who are present in the territory of the Detaining Power or territory occupied by the Detaining/Occupying Power (Articles 35 and 78, Geneva Civilian Convention)

5. Civilian medical care personnel who accompany the armed forces (e.g., members of the country's Red Cross or Red Crescent Society) and are captured are considered "Retained Persons" the same as military medical personnel of the armed forces (Articles 26 and 28, Geneva Wounded and Sick Convention)

6. Under the customary international law concept of levee en masse, civilians are authorized to bear arms against the armed forces invading their country, provided they bear their arms openly and comply with the law of armed conflict; however, their lawful status only exists during the invasion, and not during occupation.


C.
If civilians participate without authority in hostilities by bearing arms or engaging in acts harmful to the enemy, they may be considered unlawful combatants and be subject to trial as war criminals.

IV. UNITED STATES CIVILIAN EMPLOYEES

A. Geneva Convention status:  "persons who accompany the armed forces without actually being members thereof" and become POWs upon capture.

B. [NATO] Status of Forces Agreement status: "civilian component": accompanying a force of the Contracting Party, and in the employ of an armed force of that Contracting Party, but are not stateless persons, or nationals of any State not a Party to the North Atlantic Treaty, or nationals of, nor ordinarily resident in, the State in which the force is located

C. Identification card:  DD Form 489, Geneva Conventions Identity Card for Civilians who Accompany the Armed Forces

D. Can bear arms only for self-defense and not participate in offensive military actions

E. Chemical protection suits - Chapter 3, Paragraph 8 of Joint Pub 3-11 states that "the geographic combatant commander, or subordinate JFC, has the intrinsic responsibility to provide protection to US civilians in the AOR/joint operations area, consistent with capabilities and operational mission." (emphasis in original)  Consistent with that responsibility, protective equipment will be made available to US civilians consistent with supply availability and their risk of exposure, and civilian personnel should be adequately trained and instructed. 

F. Criminal jurisdiction

1. UCMJ - none except in time of declared war.  Reid v. Covert, 345 U.S. 1 (1957)

2. Military commission or military tribunal (see R.C.M Rule 201(g)) - for wartime offenses such as aiding the enemy (Article 104, UCMJ) or spying (Article 106, UCMJ).



3.
U.S. Federal jurisdiction - very limited, generally to acts against the United States or grave breaches of the Geneva Conventions (the War Crimes Act of 1996, 18 U.S.C.         § 2441)

IV.  CIVILIAN CONTRACTOR EMPLOYEES 


A.
Geneva Convention status:  "persons who accompany the armed forces without actually being members thereof" and become POWs upon capture


B.
[NATO] Status of Forces Agreement status: None, unless specifically addressed in the SOFA or an addendum to it (for example, in Article 71(2) of the German Supplementary Agreement to the NATO SOFA, the American Red Cross and the University of Maryland are to "enjoy the benefits and exemptions accorded to the force by the [NATO SOFA and the Agreement] to the extent necessary for the fulfillment of" their purposes.  Therefore, their employees "shall be considered to be, and treated as members of a civilian component.")

Currently, the United States has 106 SOFAs, of which only 5 contain any significant provisions concerning contractors and their personnel, and none of those include contractor personnel in the "civilian component."  They are essentially tourists and fully subject to host nation laws.


C.
Identification card:  DD Form 489, Geneva Conventions Identity Card for Civilians who Accompany the Armed Forces, issued by the respective Service

D. Generally, contractor personnel are not to be issued weapons except for self-defense in very limited situations (Chapter V, Paragraph 13b, Joint Pub 4-0) The issuance of weapons must be in accordance with directives issued by the regional CINC.  Acceptance of weapons or any other military equipment is governed by the terms of the contract and, except during armed conflict, must be in accordance with host nation law.

E. The Air Force should never contract out or assign to civilian employees the authority to use military force, since they cannot meet the four requirements to be a lawful combatant, and since we do not have the authority to command them and cannot be responsible for their actions.

F. Chemical protection suits - Chapter 3, Paragraph 8 of Joint Pub 3-11 states that "the geographic combatant commander, or subordinate JFC, has the intrinsic responsibility to provide protections to US civilians in the AOR/joint operations area, consistent with capabilities and operational mission."  Consistent with that responsibility, protective equipment will be made available to US civilians consistent with supply availability and their risk of exposure, and civilian personnel should be adequately trained and instructed.

NOTE:  The language in this paragraph is not clearly directed toward contractor employees, even if they are US civilians.  In fact, the term "civilian personnel" is used a number of times in the paragraph.  Check to see what, if anything, is in the contract.

G. Military commanders have no command authority over contractor employees - they cannot order them to do anything (but may take action to remove them from their duties or military installations).  Conversely, commanders may not order them to stay in a combat area or take action against them if they leave (other than contractual action against the contractor for breach of contract)

H. Short of a declared war or creating a military commission during wartime, the U.S. military has no criminal jurisdiction over contractor employees, but may only employ a range of administrative actions against them.  U.S. Federal (civilian) jurisdiction would be the same as that over U.S. civilian employees.
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