MEMORANDUM FOR U.S. Fish and Wildlife Service

      New Mexico Ecological Field Office

      2105 Osuna Road NE

      Albuquerque NM  87113

SUBJECT:  Proposed Designation of Critical Habitat for the Mexican Spotted Owl

1.  In accordance with your announcement in the Federal Register (Vol 65, No. 141, page 45336, 21 Jul 00), the U.S. Air Force’s Air Combat Command is submitting the attached comments on your proposed rule:  Proposed Designation of Critical Habitat for the Mexican Spotted Owl.

2.  We are concerned that implementing the proposal as written could lead to restrictions on military aircraft overflights of designated critical habitat.  We believe such restrictions would not be scientifically justified, and would be detrimental to the Air Force training mission and the nation’s overall military readiness.  Our attached comments detail this position.  We suggest the final rule address these points by stating that military aircraft overflights be specifically identified as not being a source of adverse effect. 
3.  We look forward to reviewing your final position, and stand ready to provide clarification on our comments.  Direct inquiries to Colonel Mike Patrick, ACC/CEV, 
 757-764-9300, email: michael.patrick@langley.af.mil.








DONALD G. COOK








Lieutenant General, USAF








Vice Commander

Attachment:

Comments

Air Combat Command Comments

on

U.S. Fish and Wildlife Service Proposed Rule:  21 Jul 00

Proposed Designation of Critical Habitat for the Mexican Spotted Owl.

1.  We believe military aircraft overflights have no adverse effect on Mexican Spotted Owl (MSO) habitat, and ask that overflights be specifically identified as not being a source of adverse effect.  Based upon on-going discussions with your office, the Air Force activity of concern to the USFWS with regard to the MSO is low-level overflight by highspeed jet aircraft.  As you may know, there have been several investigations into the affects of low-level military aircraft noise on the MSO.  In Colorado, Johnson and Reynolds (1996) were unable to reach a firm conclusion on the effects of overflights, although they did note that the birds’ responses do not exceed, and are typically less than, their responses to some naturally occurring events (e.g., thunder).  At no time during this two-year study of both adult and juvenile owls did any experimental overflight elicit a flush response.  A 1997 study by Delaney, Grubb and Pater found no substantive evidence that helicopter overflights during the nesting season detrimentally affected MSO nesting success or productivity.  A continuing study by Headquarters Air Combat Command has so far been unable to observe an obvious adverse reaction:  no adults reacted at all, while one owlet, in a reaction similar to when hearing thunder, simply oriented toward the noise.  In summary, our investigations and those of other researchers, plus a growing body of anecdotal data, lead us to believe that noise from overflights does not result in a taking under the Endangered Species Act, let alone destruction or adverse modification of critical habitat.

2.  We believe that if the USFWS ultimately decides to set avoidance distances for MSO critical habitat, they should be significantly less for military aircraft than for terrestrial disturbances.  The nature of overflight is significantly different from terrestrial activities, and the noise associated with it would appear to the MSO to be more like natural disturbances such as thunder:  transitory, instantaneous, with the source of the sound being unseen.  This is in contrast to logging operations, where the noise source and the noise itself are present for extended periods.  Furthermore, overflights leave no long-term physical changes to the habitat.  Delaney et al observed that MSOs are more reactive to ground-based noise than noise from above.  This is logical since the MSO’s predators typically approach from below.  We also note that, over the years, MSO listing notices, critical habitat proposals, and the recovery plan focus on terrestrial impact sources such as vehicles, wildfires, and logging operations.  The MSO Recovery Team characterized overflights as having minimal potential impacts.  When Air Combat Command investigated participating in Humboldt State University’s existing long-term study of MSO population trends in New Mexico, we were advised that, although a variety of factors had been considered for evaluation of their affect on populations/habitat suitability, military aircraft overflight was not one of them.

3.  We are concerned that the proposal could adversely affect military readiness.  Low-level, high-speed military aircraft activity is confined to designated Military Training Routes (MTR) and Military Operating Areas (MOAs).  Several MTRs already overfly designated owl nest habitat (Primary Activity Centers).  The Biological Opinion for Consultation #2-22-96-F-334 (otherwise known as “GAF II”) established seasonal (1 March thru 15 August) avoidance areas measuring 2900 feet laterally and 1600 feet above ground level around these sites to avoid take-through-harassment.  At that time, based on our understanding of the extent of owl habitat, we concluded the military mission could accommodate these constraints.  Now, however, the proposed critical habitat covers much more area.  If similar mandatory avoidance distances are mandated for critical habitat, we are concerned there will be significant impacts on the Air Combat Command training mission and military readiness:

· VR-176 (western New Mexico) is an Air National Guard route, also used by Holloman AFB, along with the German Air Force.  At present, VR-176 is marginally suitable for training due to existing MSO constraints.  Additional constraints associated with new critical habitat area will render it totally unusable for essential training.

· IR-126/266 (southern Utah and northern Arizona) is used by B-1 and B-52 bombers.  This route will be unusable six months out of the year, impacting 50% of Dyess AFB’s B-1 low-level training on this route.  Dyess AFB is the Formal Training Unit for the B-1.  This action would directly impact student and operational training.  This route will also be unusable for the B-52.

· VR-259 (southern Arizona) is used by Davis-Monthan AFB.  675 sorties per year (more than half of current operations) will be affected.

· VR-260 (southeastern Arizona) is used by Davis-Monthan AFB.  114 sorties per year (one-third of current operations) will be affected.

· VR-1233 (eastern Arizona and western New Mexico) is used by Davis-Monthan AFB.  69 sorties per year (half of current operations) will be affected.

· VR-267/268/269 (eastern Arizona) is used by Davis-Monthan AFB.  329 sorties per year (almost half of current operations) will be affected.

· IR-109 and IR-111 (northern New Mexico) are used by Cannon AFB, and will be slightly impacted.

· VR-100/125 (eastern New Mexico) is used by Cannon AFB, and is barely impacted.  Aircrews will have to make adjustments, yet they can continue to use these routes.

· TOMBSTONE Alpha MOA (southeastern Arizona) is used for A-10 attack aircraft student pilot training in both the mid- and low-altitude environments.  The proposed critical habitat would impact use of the eastern third of this MOA.
Furthermore, we note the constraints from GAF II were intended to minimize take.  Applying these constraints to critical habitat, where jeopardy, not take, is the yardstick for agency action, would be inconsistent with FWS policy as reiterated in the MSO critical habitat proposal.


