ANSWERS TO FREQUENTLY ASKED QUESTIONS 

ABOUT THE APPELLATE PROCESS
1.  I received a punitive discharge and/or confinement for one year or more.  What are the appeal procedures for my case?

If a client receives a punitive discharge or confinement for more than 12 months, his/her case is automatically appealed to the Air Force Court of Criminal Appeals (AFCCA), unless the client withdraws his case from appellate review.   The client will be assigned appellate defense counsel to represent the client during this appellate process (and can hire civilian counsel at his/her own expense).  Under Article 66, UCMJ, the AFCCA must review the case to determine if the findings and sentence are correct in fact and in law, and that they should be approved.  Once the AFCCCA issues its opinion, the client has the option of petitioning his/her case to the Court of Appeals for the Armed Forces (CAAF).  This is a discretionary review under Article 67, UCMJ.  Thus, CAAF does not have to review the client’s case and can deny the petition.  Per Article 67a, UCMJ, the United States Supreme Court only has the power to review military cases decided by CAAF (not those in which CAAF declines to grant review).  

2.  I did not receive a punitive discharge or confinement for one year or more or I am waiving my appellate review.  What are the appeal procedures for my case?

For clients who do not receive a punitive discharge or at least 12 months confinement or if the client waives or withdraws his/her case from appellate review, there is no automatic appeal through the court system but there is a legal review done of the case.  Clients should consult with their trial defense counsel before or immediately after trial for questions on these procedures, as appellate defense counsel will not be appointed to represent the client and because some of the appeal procedures require timely action by the client and counsel.  In general, the post-trial processing of this type of case depends on the type of court-martial and the sentence the client received.   (See Articles 64 and 69 of the UCMJ, R.C.M. 1112 and 1201 and AFI 51-201 for further guidance).

3. How long will my appeal take?

Of course, the answer to this question is not very helpful-"it depends." It can take anywhere from several months to several years, depending on the case and the Court’s docket. However, a quick look at the processing of a record of trial on appeal will give you an indication of what to expect.

*Our office and the Air Force Court of Criminal Appeals (AFCCA) receive the record at the same time, usually within 1-2 months after action is taken by the convening authority. At that time, the AFCCA will set a 90-day suspense for the appellant’s brief to be filed. We can extend that suspense for 60 days, and any delays thereafter are for 30 days at a time. Our office files most cases within the first 150 days after we receive the record, though that can vary depending on the complexity of the case.

*If the case is straightforward and thus there are no appellate issues, our office will file the case with the AFCCA on its "merits" which means we are asking the Court to conduct their Article 66, UCMJ, review but that we have not discovered any specific appealable errors. Appellate government will not respond to this type of case. Usually, the AFCCA will review the case (it may identify errors on its own) and publish its decision within several weeks of our filing of the case. At that point, the client will need to make a decision about whether to appeal to the Court of Appeals for the Armed Forces (CAAF)(see below).

*If issues are identified and briefed to the AFCCA, Appellate Government will typically respond within their allocated 30 days. We then have 7 days to respond to their brief, if necessary. These briefs will be mailed to the client.

*Then comes the wait. It is hard to speculate on how long the AFCCA will take to rule on a particular case. There is a considerable backlog at the Court, though this does not mean that the entire backlog will be cleared before a client’s case is ruled on. As of January 2000, there are about 45 cases from 1998 awaiting, 70 from the first half of 1999 and over 60 from the latter part of 1999. A client’s case may be decided before cases filed which are older than his, since this is dependent on the AFCCA’s schedule and its own determination of what cases it works on. However, clients should be aware that they may wait many months before hearing the AFCCA’s decision, especially if his/her case was filed with specific issues briefed.

*Once the AFCCA opinion comes out (whether on a "merits" or "issues" case), the client has 60 days to petition CAAF, if he/she wants to. This petition is essentially a request to file a brief with CAAF. Thirty days after the petition is filed, a "supplement" (or "supp") brief will be filed with CAAF, either as a "merits" brief or raising the issues the AFCCA ruled on. CAAF typically makes its decision on whether to grant review of the case within several months of the filing of the "supp" brief. If review is denied, the appellate review process will end (see below for subsequent DD Form 214 procedures). If review is granted, another round of briefs will be filed, oral argument will be heard and an opinion from CAAF will be issued, a process that takes about a year.

4.  What can I do to assist in my appeal?  

The most important thing a client can do is to stay in touch with our office.  Clients are informed of the need to keep our office informed (and how to do so) when they are given their post-trial and appellate rights advisement by trial defense counsel and the military judge.  Also, when we receive the record of trial and a counsel is assigned, an introductory letter and handout are sent to the client in confinement or at the address the client gave right after trial or when he/she was placed on appellate leave.   This letter will give the client a suspense for contacting our office, as well as information on how to keep our office advised of his/her whereabouts.  To make it easier for clients, we have a toll-free number for them to call (800-414-8847).   It is extremely rare for a client to disappear before the AFCCA brief is filed but it appears to become difficult for some clients to keep us updated as their case sits at AFCCA awaiting a decision and they get on with their lives.  However, it is extremely important that clients tell us where they are and how we can reach them, so they can be advised of the status of their appeal and any relief they may receive from it.

5. Am I still in the Air Force while my appeal is pending but I am out of confinement? What do I tell employers about my military status while I am on appellate leave? When and how will I receive my DD Form 214? What will my DD Form 214 say?

If the case is still being appealed through the court system and the member has a pending punitive discharge, a member who is released from confinement (due to parole or minimum/maximum release date) is put on appellate leave. This is an excess leave status (leave of absence without pay). This status continues until the appellate review of the court-martial is over and the punitive discharge is executed. 

During this time, the member is still subject to UCMJ action for any criminal difficulty encountered while on appellate leave. It also means that the client and his/her dependents retain their military ID cards and military benefits (medical, BX/commissary, etc) during that time. Clients should contact Tricare and Delta Dental directly for information about the client’s access to those programs (we have heard that appellate leave clients are not eligible for the dental program). Clients who live and work more than 50 miles from a military medical facility should ask about Tricare Prime Remote, a program that allows military members to receive free medical care from civilian providers in their area. (Dependents would use Tricare Prime or Standard). The ID cards may have an expiration date on them, however the cards will be renewable through the time period of appellate leave (clients should consult with their servicing MPF before trial about how to get the cards renewed when the time comes).


By not having a DD Form 214, some clients find it difficult to explain their status to prospective employers. They will also find it almost impossible to receive government benefits (i.e. unemployment) and some loans. However, until the appeal is over, the DD Form 214 will not be issued. The larger confinement facilities have the capability, upon request of the inmate, to prepare a "Statement of Service," a letter which summarizes your military record. It will list each period of honorable service, how it ended and whether any days were lost during that enlistment. It will also state that you have a punitive discharge which is unexecuted but which is pending. Confinement personnel complete the letter after they review your personnel records. It is unclear who would complete these forms at a smaller facility, perhaps the servicing MPF at that base. In such a situation, inmates should inquire about getting such a statement of service and can discuss this issue with their appellate counsel if they encounter difficulty.


If the client is an enlisted member, after the appeal is over (either because he/she elected not to petition CAAF, because CAAF denied their petition or after CAAF decides their case), the military justice division at Bolling AFB will direct that final orders be cut in the case. The base and convening authority who serviced the court-martial are responsible for processing these orders. The separations branch at the base will then prepare the DD Form 214. This process usually takes several months. If the client is in confinement, the DD Form 214 will be mailed there. If the client is on appellate leave, the DD Form 214 will be mailed to the address the client gave when he/she was put on appellate leave. Thus, it is very important that the clients follow the instructions on the appellate leave paperwork on keeping that address current. (If the client will be somewhat transient, he/she should list a family member or members who will be at a stable address and who will know how to reach the client). At this time, the base will also remove the member from the local MPF computer system. The local base will hold the client’s file for 90 days and then forward it to Randolph. (HQ AFPC/DPSRI1, 550 C. Street West, Suite 21, Randolph AFB TX 78150). The file is held by Randolph for 90 days. Once the file has left Randolph, it is sent to the National Personnel Records Center in Saint Louis. Information on how to obtain DD Form 214 and other military records from St Louis is available through their website or by writing to them at Military Records Facility, 9600 Page Avenue, St Louis MO 63132-5100. 

Officer cases follow the same procedure as listed above. However, once the appeal is over but before the final orders are cut, the Secretary of the Air Force has to order the dismissal executed. As part of this process, the Air Force Clemency and Parole Division will review the officer’s case (as well as any materials submitted by the client and/or his counsel to AFLSA/JAJR, 112 Luke Ave, Ste 343, Bolling AFB, DC 80332) and will make a recommendation to the Secretary of the Air Force regarding the dismissal. Once the Secretary elects to execute the dismissal, final orders will be cut and the DD Form 214 will be processed.


Once the DD Form 214 is prepared and mailed, a client on appellate leave is no longer under the UCMJ. However, a client in military confinement even with a DD Form 214 is still subject to UCMJ action as a military prisoner.


The DD Form 214 will reflect the punitive discharge, as well as other information about overall military service. Consult AFI 36-3202 for specific information.

6.  What happens with my accrued leave?  

Many clients enter confinement with accrued leave.  If the client is released from confinement (via parole, maximum or minimum release date) before their appeal is over (i.e. before their punitive discharge is executed), he/she will go on appellate leave.  As part of this process, the client can elect to sell the leave or use it, similar to a terminal leave situation.  (Obviously, most clients elect to use the leave because they also receive allowances during this time period.)  

However, clients whose appeal ends while they are in confinement will forfeit the accrued leave.   Thus, if a client is facing lengthy confinement, it may be to his/her benefit to attempt to use the leave well before his/her trial.  

7.  Can I use my tuition assistance or GI Bill benefits while on appellate leave?  What about VA benefits I have accrued based on prior enlistments?  

According to an 8 Jan 98 Opinion of the Air Force Judge Advocate General and a subsequent 11 Feb 98 Education and Training Division order, people on appellate leave cannot use the tuition assistance benefits.  However, we have been informed that clients are eligible to use GI Bill benefits during this time, if they meet the criteria for the program.  Call the VA itself at 800-827-1000 (or consult their home page at www.va.gov) to inquire about the GI Bill and about what other benefits the client may retain from prior enlistments.

8.  Can I get a copy of my record of trial from the military?  What about my military personnel and medical records?  

Clients are served with a copy of their record of trial before the convening authority’s action.  It is highly recommended that clients hold onto that copy.  Our office destroys our copy of the record after the appeal is over.  The Air Force keeps them in storage for 50 years after the trial, but a FOIA request is needed to retrieve them and that can be a lengthy and expensive process.  The office to contact for FOIA requests is AFLSA/JAJM, 112 Luke Ave, Ste 343, Bolling AFB, DC 80332.


Medical and personnel records can be retrieved through the National Personnel Records Center in St Louis, Missouri (see http://www.nara.gov/regional/mpr.html).  However, this can be a lengthy process.  Clients thus often find it helpful to get copies of these records before they are court-martialed.

9.  I was close to or past retirement eligibility when I was court-martialed.  What effect does my appeal have on my ability to submit a retirement application?  

Confinement time for officers and enlisted members is bad time, not creditable towards retirement.  However, time on appellate leave does count towards retirement.  Thus, if a client passes 20 years of good time while on appellate leave, he/she is eligible to submit a retirement application.  The procedures vary slightly between officers and enlisted members.  Clients should be aware that such retirements are rarely approved, especially in cases where the misconduct and/or trial occurred before the member became retirement eligible.  Part of this process includes a grade determination.  (For officers, this determines the grade in which the member will receive retirement pay.  For enlisted members, this determines the grade to which the member will be advanced when he/she reaches 30 years of creditable service.  See Chapter 7 of AFI 36-3203 available on-line through http://afpubs.hq.af.mil)

For both officers and enlisted members, the retirement application (AF Form 1160, available through base personnel offices or on-line at http://afpubs.hq.af.mil) should be submitted to the member’s servicing MPF.  Members who were sentenced to a punitive discharge and confinement have often been transferred to the Security Forces Squadron for personnel purposes (applications would be accepted by HQ AFSFA/SFCI, 1720 Patrick St, Lackland AFB, TX 78326-5226, (210) 671-0944, DSN 473-0944).   For all others, the servicing MPF is the base they were assigned to when they were court-martialed.  (A client’s appellate defense counsel can assist a client in determining who the servicing personnel office is.)  The application can be submitted anytime after the convening authority takes action on the case but most MPFs will require the member to wait until he/she is within six months of the retirement eligibility date.  

On the AF 1160, the member will be requesting a waiver of the restriction in the retirement AFI which prohibits the retirement of members who have been subject to UCMJ action.  (See Chapter 2 and Table 2.2 of AFI 36-3203 available on-line through http://afpubs.hq.af.mil.)  To support this waiver request, the member should seek the assistance of military and/or civilian counsel and should submit documentation justifying the request, including character letters, performance reports, confinement and treatment records, etc.  Once the application is submitted (especially if it is submitted to a base MPF), the member should follow up to ensure that the package is being processed.  The member should also inform his appellate defense counsel that the application has been submitted, so that the counsel can assist in ensuring that the punitive discharge is not executed before the retirement application is considered.

The retirement package will be staffed through command channels (with recommendations) and will end up at the Air Force Personnel Council’s office at Andrews AFB, Maryland.  The Personnel Board there will review each application and will make a recommendation regarding the retirement request and the grade determination.  For information on the Personnel Council, see AFI 36-2022, available on-line through http://afpubs.hq.af.mil.

The Director of the Air Force Review Boards Agency oversees the Personnel Council and the Personnel Board.  He has been delegated the power to make retirement and grade determination decisions for enlisted members by the Secretary of the Air Force.  That decision is final and the member will be notified of the results.  For officers, the Director is making a recommendation on the retirement request and the grade determination.  Officer cases are then forwarded to the Air Force Clemency and Parole Division for further review and another recommendation. The Secretary of the Air Force will then take action on the officer’s request.  For both officer and enlisted members who are pending a punitive discharge, the decision is between the retirement and the punitive discharge.  Thus, this decision will not be made until appellate review through the court system is final (but before the punitive discharge is executed).  For members who are not facing a punitive discharge, the decision will be whether to grant the waiver request and allow the member to retire.

If the above process is not successful, members can go to the Board of Corrections for Military Records (BCMR) and request retirement.  Appellate defense has a handout on BCMR procedures.  

10.  Have I been convicted of a misdemeanor or a felony?  Where is my conviction documented?  

The military does not distinguish between a misdemeanor and a felony. Some people believe that a special court-martial is equivalent to a misdemeanor and a general court-martial to a felony.   However, that is not an accurate generalization.  For example, officers always go to general courts-martial, though their offense may be a classic misdemeanor type offense.  Also, once the special court-martial jurisdiction is changed from 6 months to 12 months confinement in April 2000, this generalization is even more suspect.   The classification is determined by state law.  In deciding how to classify a client, some states look at what he/she was convicted of, some look at the maximum the client faced for each offense (i.e. if less than one year, many states will classify the offense as a misdemeanor) and some look at what the client got as a sentence.  In short, there is no set answer to this question and clients should contact a civilian attorney or the state attorney general for their state of residence.

If proper procedures were followed by the military, your court-martial conviction will be recorded in the National Crime Information Center (NCIC).  This database was created by the FBI in the 1960s to collect criminal justice information and distribute it to state and local law enforcement agencies.  OSI and SFS are responsible for entering your case into the NCIC database.  It will typically include your offenses, conviction, sentence and information to inform the user on who ran the case and how to get the case file.  Once you are in this system, any law enforcement agency will be able to review this information, as well as any employer with access to the system as part of a background check.  Your fingerprints are also probably on record with the FBI.  (There is also a movement to enter the DNA of military offenders into the FBI master DNA database, though this has not been approved yet).  Additionally, your court-martial proceedings are public record, available to the public through FOIA requests.

11.  What about my security clearance?  

The loss or retention of a security clearance is not directly linked to your conviction or appeal.  Instead, it is determined after an assessment of your conduct by the appropriate agencies.  Any explanation of the standards and procedures for suspending and revoking clearances and/or access to classified material is outside the scope of this memorandum.  However, the regulations which cover these procedures are available on-line (AFPD 31-5 and AFI 31-501 which are available through http://afpubs.hq.af.mil; and DoD Regulation 5200.2-R which is available through http//www.defenselink.mil/pubs).  Clients can also consult with their security managers.

12.  Can my appellate or trial defense counsel help me with getting parole?  

No, because this is outside our charter, as well as our area of expertise.  Appellate defense has a handout on parole procedures that we can provide upon request.  Clients are eligible for parole if their approved sentence includes at least 12 months confinement.  The confinement facility will have counselors to assist clients in preparing a parole plan, applying for parole and dealing with parole revocation.  Our handout also references regulations clients may find helpful and which are available on-line.  

Clients should also be aware that the military is seriously considering implementing mandatory supervision for all military inmates upon their release from confinement.  Thus, even if a client is not on parole, he/she will be subject to parole-like conditions for the time between their release date and their maximum release date.  An inmate released at his/her minimum release date will have to report to a parole officer, possibly take drug or polygraph tests, and comply with various other requirements until the maximum release date.  This program is still in the discussion stage and no decision has been made about how to implement it.

13.  OSI/SFS/JA has some of my property.  When and how can I get it back?  

After the entire appellate process is over, these agencies should return all non-contraband property they seized from subjects (as well as that they seized from victims or other witnesses).  Since it may be several years between your court-martial and the release of your property, the client should provide those offices with a specific request for the return of that property.  This letter should be sent shortly after the court-martial is over.  The letter should describe the property and give an address and phone number on how and where the client can be contacted when the property is ready to be released.   Send it certified mail/return receipt requested if you want to have proof the office received it.  (Note that computers which are seized as part of a case will typically be wiped clean of all programs when they are returned, to remove any pornography or other contraband located in them.)

14.  My family relies on me for financial support.  How can they receive money after my court-martial?  

There are several procedures you can try.  Your trial defense counsel can provide specific details.  It is very important that you fully investigate this possibility before you are court-martialed because some of the procedures are not available to members after the convening authority takes action on the case.

If your family members were victims of your crimes (i.e. spousal or child abuse), they may be eligible for money through the Transitional Compensation for Abused Dependents Program (see AFI 36-2024, available through http://afpubs.hq.af.mil).  An alternative program is available which allows dependents to receive part of a client’s retirement pay, under certain circumstances as discussed under 10 U.S.C. § 1408(h).  There may also be state victim compensation programs available.  The victim-witness advocate appointed to assist your family members will have information on these programs.

Whether or not your family members were victims, you can request that the forfeitures of your pay in a special court and of pay and allowances in a general court and any adjudged reduction in rank be deferred until the convening authority takes action on your case.  If this request is granted, this money will go directly into your pay account (which is why the requests are rarely granted).  You can also ask for a waiver of the forfeitures while you are in confinement, for up to six months.  This requires that your dependents have a bank account that you do not have access to, since the money will go directly from the military to them.   Discuss this issue with your trial defense counsel well in advance of trial since the procedures to apply for these provisions are somewhat complicated.

However, it is vital to note that neither a deferment or a waiver is available to a client whose ETS has expired, as you are not entitled to any pay or allowances after that time.  Once your ETS has passed, any waiver or deferment will automatically end, regardless of the convening authority’s declaration that the money will flow for a certain length of time.  Thus, if your ETS is approaching as you face your court-martial, discuss this issue with your trial defense counsel.

15.  How will I get a copy of my W-2 to file taxes?  Where will my Leave and Earning Statements 

go?  

Before a client is court-martialed, he/she should speak to his/her orderly room and/or MPF about how to forward LES and W-2 information for the coming months.  Most clients don’t think about this and their LESs (and then their W-2s) go to their prior duty station or orderly room and are never seen again.  It is especially important for clients to receive their LESs while in confinement since inevitably there is a pay problem after the client enters confinement.  When DFAS or the base does their final accounting, they will say the client owes a debt (usually because the client is paid past the 14 day cutoff for automatic forfeitures) and it’s a big mess if the client has not stayed on top of his/her pay enough to have an intelligent conversation about this issue.  On a related note, clients should be wary of ignoring DFAS letters stating they owe a debt.  Eventually, DFAS will treat that silence as an admission of liability and will garnish tax refunds and other property to get their money.  There are recission and waiver provisions available to try to escape this liability but not if clients ignore DFAS. 

16.  Will I do my whole sentence in the military confinement system or will I switch to the federal system?

There are many military prisoners confined in the Bureau of Prisons, all of whom were previously serving lengthy sentences at the USDB at Leavenworth.  The USDB commandant selects certain prisoners for transfer to this system.  The list is sent to the Air Force Clemency and Parole Board, who has veto power over the transfer.  The Clemency and Parole Board will generally refuse the transfer of prisoners who are still invested in the rehabilitation programs offered at the USDB.  On average, the prisoners who were transferred to the federal system served less than 15 years of their sentence at the USDB before the transfer occurred.


In order to be eligible for the transfer, the inmate must have an executed DD Form 214 (thus the appeal will be over).  Once he/she is in the federal system, the inmates are considered for parole by the US Parole Commission within 90-120 days of their arrival.  (Civilians currently being prosecuted through the federal system are no longer eligible for parole, but cases from before 1987 are grandfathered into the previous parole system.  Military members are considered through this system also, regardless of their conviction date).  If denied for parole at this first opportunity (which is likely), the member will then be considered again at the discretion of the US Parole Commission, often years in the future.


Interestingly, since these inmates are still considered military prisoners, they still fall under the Secretary of the Air Force for clemency purposes pursuant to Article 74, UCMJ (and are still subject to the UCMJ for criminal activity).  The Bureau of Prisons will periodically forward files to the Air Force Clemency and Parole Board for clemency review.  Members can submit material to the Clemency Board also (c/o AFLSA/JAJR, 112 Luke Ave, Ste 343, Bolling AFB, DC 80332).

17.  Do I have to register as a sex offender?

An amendment to a recent Appropriations Act required the Secretary of Defense to establish procedures for providing information to state and local officials upon the release of people convicted of sexually violent offenses and offenses against minors.  These offenses include obvious ones such as rape and forcible sodomy, but offenses like carnal knowledge, indecent acts with a minor, indecent language to a minor and child pornography offenses are also included.

Effective on 23 December 1998, prison officials at each facility are responsible for notifying prisoners about their state’s reporting requirements (the SJA assumes this responsibility for people who are not sentenced to any confinement).  The facility will also notify the chief state and local law enforcement officers of the state, as well as the state or local agency responsible for maintenance of sex offender registration information.  This notice will be made on a DD Form 2971 at least 5 days before the inmate is released.  Notice will also be provided for paroled prisoners who change addresses during their parole.  These procedures have been included in IC 99-2 to AFI 31-205, available on-line through afpubs.hq.af.mil.  (This will be incorporated directly into AFI 31-205 after its extensive revision is completed sometime in 2000.)

Regardless of the above procedures, clients should investigate their individual state requirements for reporting themselves, especially if such a requirement is part of a parole agreement.  As part of their outprocessing from confinement, offenders will sign an agreement documenting his/her understanding of the requirements to register themselves and to keep law enforcement informed when they move.


An excellent summary of state reporting requirements as of 10/97 is found in “Megan’s Law:  A Review of State and Federal Legislation”, available through the publications link at www.wa.gov/wsipp.  Clients can also research specific state statutes through the FindLaw.com homepage.  IC 99-2 to AFI 31-205 lists the responsible agency for each state’s reporting program.

18.  Will the military pay to move household goods and my dependents after my trial?

It appears that the answer to the question is dependent on where you are stationed, whether you have dependents and what type of sentence you receive.  These procedures are governed by the Joint Federal Travel Regulations, a huge and complex document, and thus we will not attempt to summarize the complex rules and procedures.  Instead, members should contact the appropriate office at their base well before they are court-martialed, to determine their eligibility for the travel and the procedures to implement it.  There are procedures to ask the base command for an exception if you are deemed ineligible for the benefit, however it will be very difficult for you to make this request and work out the logistics from your confinement facility.  Also, you may need to get powers of attorney completed to effectuate the travel.  All these details should be worked out by the client well before the trial.
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This handout was prepared in December 1999 by Captain Karen Hecker, Appellate Defense Counsel, in an effort to assist defense counsel and their clients during the appellate process.  If any errors or omissions are noted, please contact her through DSN 297-1562 or 800-414-8847.  Official Disclaimer:   Since policies and procedures change without notice, clients should consult with Air Force and base offices for verification of this information.


