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I. INTRODUCTION--THE SMALL BUSINESS REAUTHORIZATION ACT AND IMPLEMENTING REGULATIONS

1.  The Small Business Reauthorization Act Of 1997, Pub. L. No. 101-135, §§ 411 through 417, 111 Stat. 2617 (Dec. 2, 1997)

2.  SBA Regulations (64 Fed. Reg. 57366 (Oct. 25, 1999), 65 Fed. Reg. 45381 (July 26, 2000)(13 C.F.R. § 125)) (www.access.gpo.gov/su_docs/aces140.html) and various FAR provisions

3. New restrictions on agencies – focus is “agency bundling” and consolidation of requirements

4. Policy – prevent unfair treatment of small business concerns

5. Regulations effective since 12/27/99; FAR regulations also in effect

II. BASIC POLICY

1.  15 U.S.C. § 631(J)(3) – agencies required --

a. “to the maximum practicable extent”

     b.  avoid unnecessary and unjustified contract “bundling”

     c.  that could prove detrimental to small businesses as potential prime contractors

2.  What is “bundling?”--

     a. The consolidation of two or more procurement requirements for goods or services

     b. Previously provided or performed under separate smaller contracts into a solicitation for a single contract

     c. that is likely to unsuitable for award to a small business concern

3. Statutory factors that could make it unsuitable for small business concern to compete for award

     a.  diversity, size, or specialized nature of the performance required

    b. dollar value of the award

     c. geographic dispersion of the contract sites

     d. Sometimes combinations exist of these factors

III. BASIC POLICY--COMMENTS

1. No bundling with first time requirements—only services or supplies previously provided or performed

2. Focus is on the small business community as a whole for the requirement – existence of one exceptional small business concern does not necessarily mean that the requirement is inappropriate for “bundling”

3.  Other FAR regulations advance interests of small business concerns

     a.  FAR § 19.202-1--

     (i)  agency must provide SB concerns equitable opportunity to compete

     (ii) Example – ensure delivery schedules are sufficiently realistic for SB concerns

     b.  FAR § 19.202-4--

     (i) agencies must structure solicitations to enhance SB opportunities, e.g., allow maximum time for offer submission

4.  Bundling contemplates agency discretion --   

     a.  “Likely to be unsuitable for award to a SB concern” – agency will be sustained in protest unless decision was arbitrary, abusive of discretion, or unreasonable

     b. Safest course of action – invoke bundling procedures whenever a reasonable doubt exists on whether the contract is “likely to be unsuitable” for SB concerns

4.  No pre-requisite that SB concern is the incumbent on the existing requirements

     a. 13 C.F.R. § 125.2(d)(1) defines “a separate smaller contract” in alternative

     b. Choices are (a) previously performed by one or more SB concerns, or (b) suitable for award to one or more SB concerns

     c.  Example – if a qualified SB concern competed, but lost on prior procurements now being combined, this situation could trigger bundling rules  

     d. “Unsuitable for award” – matter of reasonable agency judgment

5. Bundling rules – only single award situation under statute, not multiple award procurements

     a.  Absence of multiple award procurements – could be oversight – many procurements today are multiple awards – equal potential harm to SB concerns

IV. MARKET RESEARCH

1.  15 U.S.C. § 644(e)(2)(A)–before bundling decision—conduct market research to ensure bundling is “necessary and justified”

2. Numerous GAO cases on point for analogous decisions – SB set asides, and bundling in specifications.

3. SB Set Aside Cases--

     a. Decision to set aside a particular procurement is a “business judgment” within the “broad discretion” of the agency. American Medical Response of Connecticut, Inc., Comp. Gen. Dec. B-278457, 98-1 CPD ¶ 44

     b. Standard is whether agency had a “reasonable expectation” of receiving acceptable offers from SB concerns that are capable of performing the contract, per FAR § 19.502-2.  Id.

     c. Required inquiry goes not only to the existence of small businesses that might submit proposals, but also to small businesses capabilities to perform the contract requirements.  Information Ventures, Inc., Comp. Gen. Dec. B-279924, 98-2 CPD ¶ 37

     d. No requirement that agency use any particular method of market research in performing this assessment.  Id.

     e. Agency may consider the relevant procurement history, market surveys, and advice from the agency’s small business specialists and technical personnel. Safety Storage, Inc., Comp. Gen. Dec. B-280851, 98-2 CPD ¶ 102.

      f. Reasonable efforts—not necessarily exhaustive ones-must be made to ascertain small business capabilities.  Id.; Library Systems & Services/Internet Systems, Inc., Comp. Gen. Dec. B-244432, 91-2 CPD ¶ 337.

     g. Decision must be based on most timely, current, and accurate information available. Library Systems & Services/Internet Systems, Inc., Comp. Gen. Dec. B-244432, 91-2 CPD ¶ 337; Wind Gap Knitwear, Inc., Comp. Gen. Dec. B-251411, 93-1 CPD ¶ 281.

     h. Difficulty, complexity, volume and scope of the requirement is relevant on SB capabilities. Mortara Instrument, Inc., Comp. Gen. Dec. B-272461, 96-2 CPD ¶ 212; Ruchman & Associates, Inc., Comp. Gen. Dec. B-275974, 97-1 CPD ¶ 155.

     i. GAO will not question the agency’s judgment absent a “clear showing” of an “abuse of discretion.” American Medical Response of Connecticut, Inc., Comp. Gen. Dec. B-278457, 98-1 CPD ¶ 44.

4. Bundled requirements cases--

      a. CICA requires that agencies specify their needs and solicit offers in a manner designed to achieve full and open competition, so that all responsible sources are allowed to compete.  10 U.S.C. § 2305(a)(1)(A)(i).

     b. The determination of an agency’s needs and the best method for accommodating them are matters primarily within the agency’s discretion.  Northrop Grumman Corp., Comp. Gen. Dec. B-285386, 2000 CPD ¶ 38, at 4.

     c. Bundling of requirements on a total package basis will be upheld when the agency’s decision has a reasonable basis; protester must clearly show the contrary.  Richard Milburn High School, Comp. Gen. Dec. B-244933, 91-2 CPD ¶ 496; LaBarge Products, Inc., Comp. Gen. Dec. B-232201, 88-2 CPD ¶ 510.

     d. Bundling is based on the unique facts of each case.  Resource Consultants, Inc., Comp. Gen. Dec. B-255053, 94-1 CPD ¶ 59.

     e. GAO has rejected challenges to a total package procurement where a single contractor was needed to ensure the effective coordination and integration of interrelated tasks, or where procurement by means of separate acquisitions involved undue technical risk or would defeat a requirement for interchangeability and compatibility.  Institutional Communications Co., Comp. Gen. Dec. B-233058.5, 91-1 CPD ¶ 292; LaBarge Products, Inc., Comp. Gen. Dec. B-232201, 88-2 CPD ¶ 510.

     f.  Possibilities of achieving economies of scale or avoiding unnecessary duplication of costs can justify a total package approach.  Institutional Communications Co., Comp. Gen. Dec. B-233058.5, 91-1 CPD ¶ 292; LaBarge Products, Inc., Comp. Gen. Dec. B-232201, 88-2 CPD ¶ 510.  

5.  “Necessary and justified” under statute–means measurable, substantial benefits to the agency.  Examples:

     a.  cost savings

     b.  quality improvements, i.e., saves time, improves performance, enhances efficiency

     c.  reduced procurement time

     d.  better contract terms and conditions

6.  Limitation on reduced administrative time or personnel costs in the procurement – a LIMITED justification, as discussed below

V. MARKET RESEARCH -- COMMENTS

1. FAR Part 10 – rules on market research

2. FAR § 10.001(a)(2)(iv) contains guidance on performing research for a prospective bundled requirement

3. The usual rules of market research apply on whether bundling is necessary and justified

4. Need for reasonable search of available sources

5. Examples – 

     a. consult knowledgeable persons within or without the agency

     b. reliable market research from prior procurements

     c. government data bases

6. First key to success–GAO expects thorough, reasonable efforts–not perfection—due diligence will meet case law standards.  See Honeycomb Co. of America, Comp. Gen. Dec. B-225685, 87-1 CPD ¶ 579.

7. Second key to success–documentation of efforts (FAR § 10.002(e))–contemporaneous documentation ordinarily more persuasive with GAO than documents created in response to a protest. See Boeing Sikorsky Aircraft Support, Comp. Gen. Dec. B-277263.2, 97-2 CPD ¶ 91.

VI. SBA REGULATIONS—PROCUREMENT PLANNING

1. For covered procurements, provide SBA PCR acquisition plan or strategy (DD Form 2579 and acquisition plan)– 30 days before IFB/RFP issuance

2. If no SBA PCR, submit to SBA Office of Government Contracting Area Office serving procuring activity

3. Submit to SBA when --

     a. Goods or services currently provided by SB concerns; nature of new procurement renders SB participation unlikely;

     b. Procurement packages discrete construction projects;

     c. Effort meets the statutory definition of a “bundled” requirement

2. PCR may appeal adverse bundling decision to head of contracting activity under FAR § 19.505

3.  FAR §§ 19.402(c)(2), 19.505 require prompt PCR response in event of appeal

4. Concurrent with procurement plan/strategy, agency must provide PCR a written statement on agency decision for contract bundling, and why small business interests cannot be accommodated

5. If SBA PCR or equivalent appeals to HCA under FAR § 19.505, the SBA representative must take certain actions with agency if representative considers bundling inappropriate

6. Actions can be to recommend alternative methods, or to identify SB concerns/teams that can do work.

7. Examples of possible PCR suggestions --

     a. break the procurement into discrete components,

     b. reserve award under a multiple award procurement for SB concerns

8. Even when bundling justified, SBA PCR may recommend measures to aid SB concerns

9. Examples of possible PCR suggestions --

     a. specific statements in the RFP on SB subcontracting goals

     b. state SB subcontracting goals in overall contract, not subcontract, dollars

10. When agency decides to bundle, notice requirement exists for SB concerns

11. If activity intends bundling, must notify each SB concern currently performing contracts of intent to consolidate at least 30 days before RFP

12. Notice must include name, address, and telephone number of PCR (or SBA Area Office)

VII.  SBA REGULATIONS –- PROCUREMENT PLANNING -- COMMENT

1. Key to success

     a. Early coordination and approval of SBA PCR or SBA Area Office

     b. SBA does not dictate procurement strategy or the agency’s business. Confine them to their role.  Establish guidelines on agency expectations

     c. Document understandings reached with SBA–avoids misunderstandings

2. Under FAR § 19.505, SBA Administrator appeal to Secretary of Agency after denial by HCA – creates 15 day stay of the agency’s procurement

3. If SBA Administrator appeals to Secretary of agency, contracting action is further suspended until SBA appeal has been settled

4. Agency head-–30 days to decide appeal-—decision final under FAR § 19.505(e)

5. Practical observation – agency needs to avoid PCR appeals – they are usually “greased” so that higher level SBA officials will back SBA PCR

6. Higher level agency officials – tend to support SBA PCR, sometimes to detriment of local agency mission.  Political considerations enter the mix 

7. Advice – work it out with SBA PCR on local level if possible. Agency could do worse after higher authority gets matter

8. Vendor protest – agency failure to coordinate with SBA PCR?

     a.  If likelihood exists of substantial bundling under the statutory/regulatory criteria, and there is resulting competitive prejudice, grounds could exist for protest

     b. GAO standard for competitive prejudice:  “reasonable possibility that, but for the agency’s actions, the protester would have had a substantial chance of receiving an award.” Metro Machine Corporation, Comp. Gen. Dec. B-281872, 99-1 CPD ¶ 101, at 9.

     c. GAO gives short shrift to documents first generated in a protest when inconsistent with the contemporaneous record. See Biospherics, Inc., Comp. Gen. Dec. B-278278, 98-1 CPD ¶ 161, at 4 n.3.

8. Remedy – possibly drastic—agency could be required to go back to the beginning and do proper procurement planning/market research on “bundling.”

9. New decision that bundling is inapplicable?  Better be well documented if GAO has sustained a protest

VIII.  “MEASURABLE SUBSTANTIAL BENEFITS” UNDER ACT/REGULATIONS

1. Concept employed on whether bundling is necessary and justified

2.  “Measurable substantial benefits” for cost savings purposes– dollar terms--

     a. 10% of the overall contract value if the overall contract value (including options) will be $75 million or less

     b.  5% or $7.5 million, whichever is greater, for any bundled contract having a value that exceeds $75 million.  Changed from original regulation.

3.  Administrative/personnel cost savings–insufficient alone—unless expected cost savings are 10% or more of the overall contract value (including options)

4. Exceptions–mission critical requirements—need DOD level approvals–intended to be used sparingly

5.  In determining dollar benefits from bundling, agency will compare price charged by SB concerns and where available, price that would have been charged by SB concerns for work not previously performed

6. Contracts for “substantial bundling,” i.e., the consolidation annually averages $10 million or more,

     a. Agency must designate small business factors in RFP evaluation criteria

     b. Example – past performance in meeting small business goals for SB participation in prior contracts

     c. Extensive analysis and justification required, including assessment of the specific impediments to participation by SB concerns, and actions designed to maximize SB participation as subcontractors

IX.  FAR IMPLEMENTATION

1. FAR implements SBA Act in large measure

2. Some FAR regulations inconsistent with SBA regulations

     a.  Example–FAR § 10.001(c)(2)–notice requirement to incumbent SB concern–stated as “should”–SBA regulations (13 C.F.R. § 125.2(d)(3)(ii)–“must.” SBA regs will control.

3. FAR subpart 15.3–rules for evaluation factors in solicitations with bundling

4. FAR § 19.202-1(e)(1)–agency provides copy of acquisition package to SBA PCR (or servicing SBA Area Office). FAR § 19.1202-1(e)(2)–requirements for CO statements justifying consolidation

5.  FAR § 2.101 – “contract bundling” – contracts excluded if awarded/performed outside the United States

X. GAO CASE LAW ON ACT

S&K Electronics, Comp. Gen. Dec. B-282167, 99-1 CPD ¶ 111

The Urban Group, Inc., Comp. Gen. Dec. B-281352, 99-1 CPD ¶ 25

Specialty Diving, Inc., Comp. Gen. Dec. B-285939, 2000 CPD ¶ 169

N&N Travel & Tours, Inc., Comp. Gen. Dec. B-285164.2, 2000 CPD ¶ 146

MCS Management, Comp. Gen. Dec. B-285813, 2000 CPD ¶ 187

Phoenix Scientific Corp., Comp. Gen. Dec. B-286817, 2001 CPD ¶ 24

XI. COMMENTS ON GAO CASES

  See materials provided on Website for full analysis and review 

of above GAO decisions.
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