CONTRACT BUNDLING UNDER THE SMALL BUSINESS REAUTHORIZATION ACT AND IMPLEMENTING REGULATIONS

I. SBA STANDARDS

    Several years ago, the Small Business Administration (SBA) issued interim regulations implementing the SBA Reauthorization Act of 1997, Pub. L. No. 101-135, Sections 411 through 417, on improper “contract bundling.”  The interim regulations (64 Fed. Reg. 57366 (Oct. 25, 1999)) were effective on December 27, 1999, and are largely implemented in FAR Parts 2, 10, 15 and 19. The SBA published final regulations on July 26, 2000. See 65 Fed. Reg. 45831 (July 26, 2000).  It is essential that all agency personnel involved in the contracting process be aware of, and properly enforce, the new rules.

    Under the Small Business Act, 15 U.S.C. § 631(j)(3), agencies are required, “to the maximum practicable extent,” to avoid unnecessary and unjustified bundling of contract requirements that precludes small business participation as prime contractors.  “Bundling” in this sense (15 U.S.C. § 632(o)(2)) means the consolidating of two or more procurement requirements for goods or services previously provided or performed under separate smaller contracts into a solicitation for offers for a single contract that is likely to be unsuitable for award to a small business concern.  The factors that could preclude a small business concern from being suitable include the diversity, size, or specialized nature of the performance required, the dollar value of the anticipated award, or the geographical dispersion of the contract sites.

COMMENT:  

   By definition, “bundling” under the revised Small Business Act is inapplicable to a new requirement for a single contract, which thereby excuses multiple award procurements. Query whether this is sound policy, since many large government contracts are multiple-award, and these large, multiple award requirements could be slanted against small business concerns just as easily in the single award setting.

      The statute also  covers only those services or supplies “previously provided or performed.”  Nonetheless, agencies still have important responsibilities to small business concerns on new requirements outside the revised Act and its regulations.  As stated in FAR 19.202-1, the agency must afford small business concerns “an equitable opportunity to compete” on all procurements, consistent with the Government’s interests. Therefore, the Contracting Officer must take the following actions, as applicable:  (a) divide proposed acquisitions of supplies and services (but not construction) into reasonably small lots so that offerors can propose on quantities less than the total requirement; (b) plan the procurement so that, if practicable, more than one small business concern can perform the work if the work exceeds the amount that a surety may be guaranteed by SBA against loss under 15 U.S.C. § 694b; (c) ensure that delivery schedules are sufficiently realistic so that small business concerns may properly compete; and (d) encourage prime contractors to subcontract with small business concerns. (Note that the last requirement applies to all prime contractors, not just large business concerns).  Another set of requirements in FAR §  19.202-4 requires agencies to structure solicitations to enhance SB opportunities, such as the requirement to “allow the maximum amount of time for the submission of offers” in 

FAR § 19.202-4(a).  These rules could alleviate the concerns stated above regarding the new Act and multiple award procurements. 

    The definition of contract bundling under the statute and new regulations contains room for the exercise of agency discretion. The contracting officer must make a judgment call on whether the combining of prior procurements into a single requirement could adversely affect the ability of small businesses to compete.  No cases have yet interpreted this element. The safest course of action is that whenever a reasonable doubt exists on whether small business could likely be affected adversely, then the agency should invoke the new statutory and regulatory bundling procedures. If the agency can justifiably reserve one or more awards for small business concerns, consistent with its mission requirements, this strategy will likely survive a challenge by an affected SB concern that it could not compete for all the other awards—the statutory bundling requirements only cover single award situations. Of course, awards should never be reserved or set aside for small business concerns simply to avoid any “hassle” from the statutory and regulatory SB policies.

   Another potential pitfall is that the prior contracts do not necessarily require that SB concerns are the incumbents.  Under 13 C.F.R. § 125.2(d)(1)(ii), a “separate smaller contract” is a contract that has previously been performed by one or more small business concerns or was suitable for award to one or more small business concerns.  See also FAR §  2.101 (same). The following circumstance would meet the definition:  the agency has awarded two prior generations of  a particular contract, the first performed by a small business concern, but the second performed by a large business concern that narrowly prevailed over another highly qualified, small business concern.  Practice point:  to determine a “separate smaller contract,” ask whether the requirement was “suitable for award” to a SB concern, not just whether a SB concern is the incumbent.  Again, this issue of SB “suitability” is a matter of judgment, but caution dictates that agencies err on the side of deciding in favor of  bundling applicability.

     The Act further provides in 15 U.S.C. § 644(e)(2)(A) that, before proceeding with an acquisition strategy that could lead to consolidated procurement requirements, the procuring activity shall conduct market research to ensure that the approach is “necessary and justified.”  The term “necessary and justified” under the statute requires measurable, substantial benefits to the agency, such as cost savings, quality improvements, reduction in procurement time, or better contract terms and conditions.  The reduction of administrative or personnel costs alone shall not be a justification for bundling contract requirements, unless the cost savings will be “substantial” compared with the dollar value of the consolidated procurement requirements.

COMMENT

      FAR Part 10 provides important instructions  on market research.  It includes  new guidance on performing such research for prospective “bundled contracts” under the revised Small Business Act.  See FAR  §§ 10.001(a)(2)(iv), 10.001(c) All the usual rules of market research will govern this activity.  Permissible source of information include:  knowledgeable persons in government or industry;  the results of recent market research for the same or similar requirements; government data bases; and the other sources described in FAR § 10.002(b)(2).        

     The key to success is a thorough search under the circumstances that is tailored to the particular procurement.  The results will be legally supportable if a reasonable person would conclude that the agency displayed due diligence in exploring available alternatives.  See Honeycomb Co. of America,  Comp. Gen. Dec. B-225685, 87-1 CPD  ¶ 579;  Express Signs International, Comp. Gen.  Dec. B-227144, 87-2 CPD  ¶  243. Adequate effort, not a guarantee of success, is the key.  Honeycomb Co. of America,  Comp. Gen. Dec. B-225685, 87-1 CPD  ¶ 579. Contemporaneous documentation is highly advisable.  See FAR §  10.002(e).

   Case law from GAO on small business set asides and bundled specifications are good analogous authority in this area:

    a. A decision to set aside a particular procurement is a “business judgment” within the “broad discretion” of the agency. American Medical Response of Connecticut, Inc., Comp. Gen. Dec. B-278457, 98-1 CPD  ¶  44
    b. The standard is whether agency had a “reasonable expectation” of receiving acceptable offers from SB concerns that are capable of performing the contract under FAR § 19.502-2.  Id.
    c. Required inquiry goes not only to the existence of small businesses that might submit proposals, but also to small businesses capabilities to perform the contract requirements.  Information Ventures, Inc., Comp. Gen. Dec. B-279924, 98-2 CPD ¶ 37
    d. No requirement that agency use any particular method of market research in performing this assessment.  Id.
    e. Agency may consider the relevant procurement history, market surveys, and advice from the agency’s small business specialists and technical personnel. Safety Storage, Inc., Comp. Gen. Dec. B-280851, 98-2 CPD ¶ 102.
    f. Reasonable efforts—not necessarily exhaustive ones-- must be made to ascertain small business capabilities.  Id.; Library Systems & Services/Internet Systems, Inc., Comp. Gen. Dec. B-244432, 91-2 CPD ¶ 337.
    g. Decision must be based on most timely, current, and accurate information available. Library Systems & Services/Internet Systems, Inc., Comp. Gen. Dec. B-244432, 91-2 CPD ¶ 337; Wind Gap Knitwear, Inc., Comp. Gen. Dec. B-251411, 93-1 CPD ¶ 281.
    h. Difficulty, complexity, volume and scope of the requirement is relevant on SB capabilities. Mortara Instrument, Inc., Comp. Gen. Dec. B-272461, 96-2 CPD ¶ 212; Ruchman & Associates, Inc., Comp. Gen. Dec. B-275974, 97-1 CPD ¶ 155.
    i. GAO will not question the agency’s judgment absent a “clear showing” of an “abuse of discretion.” American Medical Response of Connecticut, Inc., Comp. Gen. Dec. B-278457, 98-1 CPD ¶ 44.
4. Bundled requirements cases--
    a. CICA requires that agencies specify their needs and solicit offers in a manner designed to achieve full and open competition, so that all responsible sources are allowed to compete.  10 U.S.C. § 2305(a)(1)(A)(i).
    b. The determination of an agency’s needs and the best method for accommodating them are matters primarily within the agency’s discretion.  Northrop Grumman Corp., Comp. Gen. Dec. B-285386, 2000 CPD ¶ 38, at 4.
     c. Bundling of requirements on a total package basis will be upheld when the agency’s decision has a reasonable basis; protester must clearly show the contrary.  Richard Milburn High School, Comp. Gen. Dec. B-244933, 91-2 CPD ¶ 496; LaBarge Products, Inc., Comp. Gen. Dec. B-232201, 88-2 CPD ¶ 510.
     d. Bundling is based on the unique facts of each case.  Resource Consultants, Inc., Comp. Gen. Dec. B-255053, 94-1 CPD ¶ 59.
     e. GAO has rejected challenges to a total package procurement where a single contractor was needed to ensure the effective coordination and integration of interrelated tasks, or where procurement by means of separate acquisitions involved undue technical risk or would defeat a requirement for interchangeability and compatibility.  Institutional Communications Co., Comp. Gen. Dec. B-233058.5, 91-1 CPD ¶ 292; LaBarge Products, Inc., Comp. Gen. Dec. B-232201, 88-2 CPD ¶ 510.
     f.  Possibilities of achieving economies of scale or avoiding unnecessary duplication of costs can justify a total package approach.  Institutional Communications Co., Comp. Gen. Dec. B-233058.5, 91-1 CPD ¶ 292; LaBarge Products, Inc., Comp. Gen. Dec. B-232201, 88-2 CPD ¶ 510.  
    The SBA regulations implement and refine the statutory requirements. Some highlights include:  

     The procuring activity must provide the SBA Procurement Center Representative (PCR)—or the SBA Office of Government Contracting Area Office serving the buying activity, if no PCR is assigned to the procuring activity--a copy of the proposed acquisition strategy at least 30 days before the issuance of a solicitation whenever (a) the goods or services are currently being provided by a small business and the magnitude of the quantity or estimated dollar value of the proposed procurement would render small business prime contract participation unlikely; (b) the proposed procurement seeks to package or consolidate discrete construction projects; or (c) the effort meets the statutory definition of a “bundled” requirement. The PCR or equivalent SBA official may appeal a decision on alleged improper contract bundling to the head of the contracting activity under FAR § 19.505.

   The time frames under FAR §19.505 are: (1) written notice within 5 days to the PCR of the contracting officer’s rejection of the PCR’s recommendation; (2) PCR may appeal the agency’s decision to the head  of the contracting activity  (HCA) within 2 working days after receipt of the agency’s notice; in the Corps of Engineers, that person is the PARC at HQ, USACE; (3) HCA (or designee) provides a decision in writing , if it agrees with the agency, within 7 working days to the SBA PCR; pending decision, the procurement is suspended; (4) SBA PCR may within 1 working day request agency to suspend action on procurement until SBA Administrator appeals tot the agency head; in the Army Corps of Engineers, that official is the Secretary of the Army; (5) SBA Administrator has 15 working days to appeal to the Secretary; if appeal taken, the procurement must be suspended until appeal settled; (6) agency head shall reply to SBA Administrator within 30 days  and his decision is final.

    The  procuring activity must submit to the PCR a written statement explaining why it has engaged in contract bundling, and why small business accommodations are not feasible.

    If the PCR believes that small business prime contract participation would be unlikely or if a PCR does not believe that a bundled requirement is necessary and justified, the PCR must recommend alternative procurement methods.  These alternatives can range from breaking up the procurement into discrete components, or reserving one award under a multiple award procurement for a small business concern.  Even where  bundling is necessary and justified, the PCR may recommend that the solicitation and resulting contract state the small business subcontracting goals which are expected of the awardee, or recommend that the small business subcontracting goals shall be based on overall contract dollars as opposed to subcontracted dollars.

    If the procuring activity decides to consolidate several existing contracts into a bundled requirement, it must notify each small business concern currently performing one of those contracts of its intent to consolidate at least 30 days before issuance of the solicitation, and should provide the small business concern with the name, address, and telephone number of the SBA PCR.

   The measurable “substantial benefits” under the revised Small Business Act will mean 10% of the overall contract value if the overall contract value (including options) will be $75 million or less.   The agency must show a benefit of 5% or $7.5 million, whichever is greater, for any bundled contract having a value that exceeds $75 million. Administrative or personnel cost savings alone will be insufficient unless the expected cost savings are 10% or more of the overall contract value.  Exceptions to these thresholds exist for mission critical requirements, subject to DOD-level approval.

   In deciding whether cost savings or a price reduction would be achieved through bundling, the procuring activity and the SBA must compare the price that has been charged by small business for the work that they have performed, and where available, the price that could have been could have been or could be charged by small businesses for the work not previously performed by small businesses.

   When a contract contains “substantial bundling,” i.e., the contract consolidation will result in an average annual value of $10 million or more, the agency must designate several small business factors in the solicitation’s evaluation criteria.  One example is past performance in attaining applicable small business goals for small business participation in contract performance.  The agency also must  provide an extensive analysis of its strategy, including an assessment of the specific impediments to participation by small business concerns as prime contractors, and actions designed to maximize small business participation as subcontractors.

COMMENT

     The key to success in this area is early communication and coordination with the SBA PCR.  If the agency persuades the PCR that its approach on bundling is justified, then the chances for a successful protest from an aggrieved small business vendor will decrease markedly.  The PCR has substantial leverage to use against the procuring activity if this official disagrees with the procuring activity, to include the appeal procedures of FAR § 19.505.  Bottom line: The agency does not want an SBA PCR appeal on contract bundling. These appeals are very disruptive, and the chances for prevailing against the SBA on the appeal are small. Higher authority tends to side with the SBA.  Therefore, the best approach is  to work things out at the local level, even if the agency has to make some compromises.

    Quite likely, protests from disappointed vendors will be filed in the near future where the agency overlooked the entire process to obtain PCR involvement.   The failure of coordination with the SBA PCR could be grounds for overturning the procurement, provided that the circumstances  indicated the likely  existence of contract bundling.  Cf. Neal R. Gross & Co., Comp. Gen. Dec. B-249114, 92-2 CPD ¶  269, 72 Comp. Gen. 23 (1992)(agency’s failure to coordinate with SADBU or PCR on matters of small business set asides grounds for protest where the regulatory conditions for an SB set aside were present).  Put another way, the protester must establish the reasonable possibility of competitive prejudice from the agency’s oversight.   Cf.  Statistica, Inc. v. Christopher, 102 F.3d 1577 (Fed. Cir. 1996); Black & Veatch Special Projects Corp., Comp. Gen. Dec. B-279492.2, 98-1 CPD ¶  173, at 8 (stating test for competitive prejudice in protests).  Note further that the GAO will give extra scrutiny, and perhaps little or no weight, to rationales offered for the first time as the agency’s position in a protest.  Cf. Biospherics, Inc., Comp. Gen. Dec. B-278278, 98-1 CPD ¶  161 (post-protest agency explanations to defend a source selection that are inconsistent with the contemporaneous record are entitled to little weight).

II. CHANGES MADE BY SBA FINAL REGULATIONS, DATED JULY 26, 2000 (65 Fed. Reg. 45831)

     a.  The final rule clarified the existing two tiered approach for determining “substantial benefits” from  contract bundling.  Under the interim rule, the agencies were required to achieve a benefit equivalent to at least 5% of the contract value (including options for any contract having a value exceeding $75 million, but without specifying a minimum savings of $7.5 million. Under the interim rule, for contracts having a value between $75 million and $150 million, the required benefits could have ranged from $3,25 million to $7.5 million.  Thus, contracts having a value between $75 million and $150 million required less of a benefit than contracts having a value between $32.5 and $75 million. For example, an agency needed to demonstrate a $6 million benefit for a contract having a $60 million value, while it had to show only a $4 million benefit for a contract having a value of $80 million.

      SBA considered this result illogical. Therefore, SBA has amended this provision to state that the agency must show a benefit of 5%, or $7.5 million, whichever is greater, for any bundled contract having a value that exceeds $75 million.

   b.  SBA noted that for procurements subject to the A-76 cost comparison process (see FAR subpart 7.3),  a possibility exists that the government will convert from in-house performance to contractor performance.  In such instances, the methodology of the A-76 process will have ensured that the Federal Government will have derived “measurable substantial benefits” from the conversion. Accordingly, SBA has added clarifying language that a bundling analysis is not required when the agency performs an A-76 procurement.

III.  FAR IMPLEMENTATION

   The FAR implements the revised SBA Reauthorization Act and its attendant regulations in several FAR Parts.

   First, FAR  § 10.001(c)(1) contains the rules for market research consultation with the SBA  PCR or, if a PCR is not assigned to the procuring activity, the SBA Office of Government Contracting Area Office serving that procuring activity.  FAR § 10.001(c)(2) states the rules for notifying affected small business concerns 30 days before release of the solicitation.

COMMENT

    One questionable aspect of FAR § 10.001(c)(2) is that this notice requirement to the incumbent SB concern is stated in terms of “should,” whereas the parallel SBA regulation is stated in terms of “must.”   See 13 C.F.R. § 125.2(d)(3)(ii) (64 Fed. Reg. 57371).  The SBA regulations will control, so treat these provisions as a “shall” in FAR 10.001. Note also that FAR § 19.202-1(e)(1) does not specifically mention  that the agency must coordinate with the SBA Area Office if the activity lacks an assigned PCR, contrary to 13 C.F.R. § 125.2(b)(2) & (b)(3).
    FAR  § 15.304 sets forth the rules for evaluation factors in solicitations containing bundling.  FAR  § 15.304(c)(3)(iii) provides that for solicitations containing bundling that offer a significant opportunity for subcontracting, the agency must include a factor to evaluate past performance indicating the extent to which the offeror attained applicable goals for small business participation under contracts that required subcontracting plans.  FAR § 15.304(c)(5) states that for solicitations involving bundling that offer a significant opportunity for subcontracting, the contracting officer must include proposed small business participation in the subcontracting plan as an evaluation factor.

   FAR § 19.202-1(e)(1) requires the agency to provide a copy of the proposed acquisition package to the SBA PCR at least 30 days before release of the solicitation if the proposed acquisition is of a quantity or estimated dollar value such that the magnitude makes it unlikely that small businesses can compete for the prime contract or if the solicitation is for a “bundled requirement.”  The quoted term is defined in FAR § 2.101, and excludes contracts that will be awarded and performed entirely outside the United States.  FAR § 19.202-1(e)(2) contains the requirements for contracting officer statements justifying consolidated requirements or contract bundling.

COMMENT

   Note that the FAR does not reiterate all the SBA regulations in full; therefore, procurement personnel must have thorough familiarity with the SBA requirements in addition to the FAR.  These regulations are part of your course materials, infra.

IV. GAO CASE LAW

    A growing number of GAO decisions have addressed contract bundling under the revised SBA Reauthorization Act and its regulations:

 S&K Electronics, Comp. Gen. Dec. B-282167, 99-1 CPD 111;

 The Urban Group, Inc., Comp. Gen. Dec. B-281352, 99-1 CPD 25;

 Specialty Diving, Inc., Comp. Gen. Dec. B-285939, 2000 CPD 169; 

N&N Travel & Tours, Inc., Comp. Gen. Dec. B-285164.2,  2000 CPD 146

MCS Management, Comp. Gen. Dec. B-285813, 2000 CPD 187;

Phoenix Scientific Corp., Comp. Gen. Dec. B-286817, 2001 CPD 24.

Each case illustrates various elements of the law and regulations, and merits review:

     In S&K Electronics, supra, an 8(a) firm alleged improper bundling of desktop computing supplies and services.  The agency argued that it met the requirements of the revised Small Business Reauthorization Act by consolidating its requirements into one procurement. The agency relied on significant quality improvements as a result of having one contractor (1) responsible for infrastructure interoperability and product compatibility, (2) eliminate the confusions, delays, and denials of responsibility for service interruptions or installation problems, and (3) facilitate consistent, timely upgrades and refreshment of technology.  The protester did not rebut these technical assertions. The agency also documented its expected cost savings with the consolidated approach. The GAO upheld the agency’s technical rationale, determining that it was necessary and justified to meet the agency’s requirements. The Comptroller General did not reach the cost savings issue, since the technical rationale by itself was sufficient.

    In The Urban Group, Inc., supra, the protester challenged a procurement by the Department of Housing and Urban Development which had  geographic bundling for management and marketing services for single family properties in designated areas of the United States.  This acquisition combined five Southern states into one contract, as opposed to breaking out the states for individual contracts.  The agency’s rationale for the bundling was that combining the requirements was necessary and justified based on the documented need for improved program efficiency and quality in the face of fewer personnel to administer the particular program.  The agency also documented substantial potential cost savings with its approach.  The protester did not offer a reasonable alternative to the agency’s approach that would provide similar benefits. Accordingly, the GAO upheld the reasonableness of the agency’s approach and denied the protest.

   In Specialty Diving, Inc,  supra, the agency was procuring underwater hull cleaning and surveying services as an integrated package.  The GAO said that the circumstances did not raise any concerns about the Act and its regulations. The  reason is that this agency historically had procured these services in tandem under a single procurement. By contrast, the definition of “bundling” under FAR 2.101 references the consolidation of two or more requirements for services, previously performed under separate smaller contracts, into a solicitation for a single contract.  

   In MCS Management, supra, the protester challenged a solicitation for regional garrison food services.  The agency included numerous mess halls at various locations throughout the United States. One solicitation was for the east coast, and the other was for the west coast. The protester argued that the agency’s consolidation approach provided illusory benefits and did not justify consolidation.  The GAO first recognized that the agency had in fact consolidated its requirements from separate prior procurements. The GAO also accepted the policy of 15 U.S.C. 631(j)(3) and 13 C.F.R. 125.2(d)(2)(ii) to avoid unnecessary and unjustified bundling. The GAO decided not to address the merits of the protest, however, because the protester failed to show competitive prejudice. The GAO said:  “Competitive prejudice is an essential element of every viable protest.”  Here, the protester failed to establish this element of its case, because no evidence existed that the consolidation significantly inhibited or precluded the protester from competing.  In fact, the protester argued that it could meet the consolidated requirements.  

   In N&N Travel & Tours, Inc, supra, the GAO in a footnote addressed whether the agency violated the rule in FAR 19.202-1(e) regarding providing an advance copy of the solicitation to the SBA PCR 30 days before the solicitation issuance.  The GAO strongly implied that the SBA PCR waived the requirement, and therefore the failure to meet the regulation was not grounds for protest.  

   In Phoenix Scientific Corp., supra,  the Air Force solicited proposals for multiple task order contracts covering unplanned maintenance for Air Force managed weapons systems, with some exceptions.  Although the GAO held that the procurement was a “bundled” requirement, the agency did not violate the statute or the regulations. The reason was that several small business concerns had expressed interest in the procurement, which further meant that the procurement was not “unsuitable for award to a small business concern.”  The GAO then cited the steps the agency had taken to maximize small business participation.    The agency had reserved two of the six anticipated awards for small business concerns.  Fifteen percent of all task orders would be awarded to small business prime contractors.  The agency had received expressions of interest as well as proposals from bona fide small business concerns that did not view the solicitation requirements as unsuitable.  

COMMENT

   The agency prevailed in the Urban Group and S&K  cases because it provided specific information showing the clear advantages of consolidation, as opposed to relying on generalities. 

    Note that in The Urban Group, supra, the GAO placed significant weight on the protester’s inability to propose a reasonable alternative that would achieve the same benefits as the agency’s approach.  If a protest just focuses on the alleged inadequacies of the agency’s approach, the agency  may gain some headway with GAO by emphasizing that the protester either proposes no alternative, or an inferior alternative, without equal benefit to the government. 

     Note further that in S&K Electronics, supra, the GAO did not reach the issue of cost savings, because technical reasons alone justified the consolidation. It is still better, however, to argue in the alternative in case one theory does not work.  The factors that justify bundling are in 13 C.F.R. 125.2(d)(3)(iii)(A).

   Both of the above cases were decided before the SBA issued its new regulations, and before the FAR implementation of those regulations.  These protests were based on alleged statutory violations, only.  A different result could occur if the protester relies on the SBA regulations as well.

  Another essential strategy for agency counsel is to explore whether the protester has alleged or otherwise shown competitive prejudice. As pointed out in MCS Management, competitive prejudice is an essential element of every viable protest.  The prejudice issue is based on the inability of a protester to compete for the bundled requirement.  See Schering Corporation, Comp. Gen. Dec. B-286329.3, 2001 CPD 19, at 4, n.9.  If this particular protester has sustained no harm from the agency’s consolidation theory, but has the full ability to compete, this fact alone will require dismissal of the protest.

  In a protest, the agency will have to develop documentation to support the absence of competitive prejudice.  One route is to request documents from the protester. 4 C.F.R. 21.3(d) allows the agency to request the protester to produce relevant documents, or portions of documents, that are not in the agency’s possession.  Thus, the agency can request all documents showing the particular offeror’s ability to compete fully for the consolidated requirements.  Another device exists, beyond formal discovery.  Agency counsel or other representatives should contact the protester, or its representatives, and simply ask whether the concern has the full ability to compete for the consolidated requirement.  If the protester admits that it has such an ability, then the government employee should make a Memorandum for Record and include the document in the contract and protest file.

  The agency could have a defense in processing actions with the SBA, even apart from the absence of competitive prejudice, if SBA consent or waiver exists of certain provisions.   The GAO strongly indicated that such action could be a defense in N&N Travel Tours.  Thus, if the agency realizes before a protest that it failed to comply with a procedural requirement vis-à-vis the SBA, the agency should inquire whether the SBA will waive the requirement, and this action could hold up in a protest.  The likely defense from the protester is that the SBA has no authority to waive the requirements of statute or its implementing FAR provisions, but this area remains unexplored in the case law.

  In the Phoenix Scientific case, the SBA PCR appealed the agency’s bundling decision to the Head of the Contracting Activity, and then the SBA’s Associate Administrator appealed the Activity’s decision to the Secretary of the Air Force. The Secretary rejected the SBA’s view that the procurement was improperly bundled. The protester raised the same arguments made by SBA to the agency. The GAO sided with the agency, and against the SBA, in the protest.  Thus, an SBA appeal is not an automatic loss either within the agency or before the GAO.  A second interesting aspect of the Phoenix Scientific case is that the GAO declined to decide the agency’s argument that this was a first time requirement and, therefore, failed to meet the statutory provision of previously provided under separate contracts.  In this protest, the agency’s rationale of being suitable for award to small business concerns rendered this issue moot.  A third important element of the case was GAO’s implicit holding that not every small business must have the capacity to meet the agency’s needs for the contract to be “suitable for award to small business concerns.”  Here, a number of larger small businesses under the applicable size standard expressed interest in the requirement.  A fourth important element of the case is the holding that notwithstanding the statutory reference to single award procurements, the GAO reserved the question of whether multiple award procurements could fall within the Reauthorization Act and its regulations.  A fifth element of the case is that the GAO had to convene a hearing to understand fully the government’s requirements.  Thus, it is critical that the agency report fully explain the solicitation.

   Apart from a bundling challenge under the SBA Act and its regulations, a protester can still file a protest on a conventional bundling theory under the Competition in Contracting Act.  The GAO has said:  “Since bundled, consolidated or total package procurements combine separate, multiple requirements into one contract, they have the potential for restricting competition by excluding firms that can furnish only a portion of the overall requirement.”  See Phoenix Scientific, supra (recognizing the parallel existence of these theories.). Where a protester challenges the bundling, GAO “[w]ill review such solicitations to determine whether the approach is necessary to satisfy the agency’s needs.”  Virginia Electric and Power Company, Comp. Gen. Dec. B-285209, 2000 CPD 134, at  11. The GAO has sustained protests where the agency rationale for consolidation lacked a reasonable basis. E.g., Pemco Aeroplex, Inc., Comp. Gen. Dec. B-280397, 98-2 CPD 79.  Therefore, procurement personnel should plan their acquisitions to satisfy all bundling requirements, not just those from the Act.  

V. SBA REAUTHORIZATION ACT, IMPLEMENTING REGULATIONS
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SMALL BUSINESS ADMINISTRATION

13 CFR Parts 121 and 125

Government Contracting Programs

AGENCY: Small Business Administration.

ACTION: Interim rule with request for comments.

-----------------------------------------------------------------------

SUMMARY: The Small Business Administration (SBA) is amending its 

regulations to address contract bundling due to changes set forth in 

the Small Business Reauthorization Act of 1997 (Pub. L. 105-135, 111 

Stat. 2617). In addition, this rule restates SBA's current authority to 

appeal to the head of a procuring agency decisions made by the agency 

that SBA believes to adversely affect small businesses.

DATES: Effective Date: December 27, 1999.

    Comment Date: Comments due on or before December 27, 1999.

ADDRESSES: Address comments to Linda G. Williams, Deputy Associate 

Deputy Administrator for Government Contracting and Minority Enterprise 

Development, U.S. Small Business Administration, 409 Third Street, SW, 

Washington, DC 20416.

FOR FURTHER INFORMATION CONTACT: Anthony Robinson, Office of Government 

Contracting, (202) 205-6465.

SUPPLEMENTARY INFORMATION: Section 15(a) of the Small Business Act, 15 

U.S.C. 644(a), authorizes SBA to appeal to the head of a procuring 

agency certain decisions made by the agency that SBA believes adversely 

affects small businesses. Section 413(b)(1) of Pub. L. 105-135 

reinforced existing appeal rights and further defined section 15(a) of 

the Small Business Act for ``an unnecessary or unjustified bundling of 

contract requirements.'' It left intact, however, SBA's current appeal 

rights. In this regard, the Joint Explanatory Statement of the bundling 

provisions contained in Public Law 105-135 as set forth in the 

Congressional Record specifically provided that ``(n)othing in [the 

bundling amendments] is intended to amend or change in any way the 

existing obligations imposed on a procuring activity or the authority 

granted to the Small Business Administration under section 15(a) of the 

Small Business Act.'' 143 Cong. Rec. S11522, S11526 (daily ed. Oct. 31, 

1997).

    On January 13, 1999, SBA published a proposed rule in the Federal 

Register requesting public comments on implementation of sections 411-

417 of the Small Business Reauthorization Act of 1997 (Pub. L. 105-

135). See 64 FR 2153, Jan. 13, 1999. The statutory amendments recognize 

that the consolidation of contract requirements may be necessary and 

justified, in some cases. The rule requires that each Federal agency, 

to the maximum extent practicable, take steps to avoid unnecessary and 

unjustified bundling of contract requirements that preclude small 

business participation as prime contractors. The rule also requires 

each agency to eliminate obstacles to small business participation as 

prime contractors.

    The comment period for 64 FR 2153 closed on March 15, 1999. SBA 

received 32 comments in response to the proposed rule. The comments are 

comprised of 11 (34 percent) from Government agencies, 11 (34 percent) 

from trade associations, 9 (28 percent) from small-businesses, and 1 (3 

percent) from a large business.

    SBA specifically requested comments on three difficult definitional 

areas: (1) What constitutes substantial bundling?; (2) what constitutes 

measurably substantial benefits as a justification for bundling?; and 

(3) what quantifiable test constitutes substantial if reduction of 

administrative or personnel costs is the sole basis for bundling? The 

comments and recommendations received by SBA to these questions and to 

other provisions of the proposed rule are discussed below in the 

section-by-section analysis.

    SBA also identifies in the section-by-section analysis below the 

number of specific comments relating to particular provisions of the 

rule. Not all comments received addressed the issues contained in the 

proposed rule. For instance, several commenters identified a particular 

provision, but spoke of the problems caused by bundling generally, and 

not how the provision itself should be changed. Other commenters stated 

that they agreed with or disagreed with a particular provision without 

offering any reasoning or alternatives. Thus, SBA has not identified 

every comment that it received in response to a particular provision 

and responded to them.

    Consistent with the statutory amendments, this rule defines 

``bundling,'' identifies the circumstances under which such 

``bundling'' may be necessary and justified, and permits SBA to appeal 

bundling actions that it believes to be unnecessary and unjustified to 

the head of the procuring agency. It also authorizes two or more small 

businesses to form a contract team and for that team to be considered a 

small business for purposes of a bundled procurement requirement, 

provided that each small business partner to the teaming arrangement 

individually qualifies as a small business under the SIC code for the 

requirement. Finally, the rule restates SBA's current authority to 

appeal to the head of an agency other procurement decisions made by 

procuring activities that SBA believes will adversely affect small 

business.

    The rule reorganizes and amends 13 CFR 125.2 to more clearly 

explain SBA's current rights under section 15(a) of the Small Business 

Act. The rule sets forth a procuring activity's current 

responsibilities to submit a proposed procurement to SBA for review 

whenever the procurement includes in its statement of work goods or 

services currently being performed by a small business and the 

magnitude of the quantity or estimated dollar value of the proposed 

procurement would render small business prime contract participation 

unlikely. It also requires a procuring activity to submit a proposed 

procurement to SBA for review where a proposed procurement for 

construction seeks to package or consolidate discrete construction 

projects. In addition, it authorizes SBA to appeal disagreements over 

the suitability of a particular acquisition for a small business set-

aside first to the head of the contracting activity, and then to the 

head of the agency. This authority is currently granted to SBA by 

section 15(a) of the Small Business Act and was not affected by the 

addition of new rights regarding ``bundling.'' This rule does not apply 

to contracts to be awarded and performed entirely outside of the United 

States.

    In implementing the new statutory bundling provisions, the rule 

also requires a procuring activity to submit a proposed procurement to 

SBA for review whenever the procurement includes in its statement of 

work a ``bundled'' requirement, and authorizes SBA to appeal to the 

head of the contracting activity, and then to the head of the agency, 

``bundled'' requirements that SBA believes are not necessary and 

justified. Whenever the procurement includes in its statement of work a 

``substantial bundling'' of contract requirements, Section 15(a)(3) of 

the Small Business Act requires that the procuring activity document 

the benefits to be derived from the bundled contract and to justify its 

use.

    The Small Business Act does not define ``substantial bundling.'' 

The SBA defines substantial bundling in this interim rule.

    The rule also defines what constitutes ``measurably substantial 

benefits'' for purposes of determining whether
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bundling is necessary and justified. The rule defines ``measurably 

substantial benefits'' to include, in any combination, or in the 

aggregate, cost savings; quality improvements that will save time, 

improve, or enhance performance or efficiency; reduction in acquisition 

cycle times; better terms and conditions; or any other benefits. In 

assessing whether benefits would be achieved through bundling, the 

analysis must compare the cost that was charged by small businesses for 

the work that they performed and, where available, the cost that could 

have been or could be charged by small businesses for the work not 

previously performed by small business. To proceed with a bundled 

procurement, a procuring activity must quantify the identified benefits 

as noted herein and explain how their impact would be measurably 

substantial.

    The statute recognizes that in some circumstances bundling should 

be permitted because of the benefits that flow to the Government as a 

result of consolidation of requirements. Congress determined that those 

benefits may overcome any impact on small business in certain 

circumstances. The statutory language requires contracting officers to 

demonstrate ``measurably substantial benefits'' and the Joint 

Explanatory Statement calls for meaningful, enforceable controls to 

preclude unnecessary and unjustified bundling. Pursuant to the statute, 

there are two requirements that must be satisfied before items are 

bundled. The benefits to be derived by the Government must be 

``measurable'' and they must be ``substantial.'' In order to be 

``measurable,'' the benefits must be quantifiable. Pursuant to the 

statutory language, however, quantifiable benefits are not sufficient 

to justify bundling unless they are also ``substantial.'' SBA developed 

objective, quantifiable criteria for determining when a consolidation 

of procurements will provide ``measurably substantial benefits,'' and, 

thus, when bundling will be necessary and justified.

    The proposed regulation (64 FR 2153) identified areas in which 

there may be ``measurably substantial benefits,'' including cost 

savings or price reduction; quality improvements that will save time or 

improve or enhance performance or efficiency; reduction in acquisition 

cycle times; or better terms and conditions. The proposed rule also 

established specific criteria for measuring whether these benefits or 

improvements, which are to be derived, are ``substantial.'' Those 

criteria are maintained in this interim rule.

    The proposed regulation (64 FR 2153) also reiterated the statutory 

requirement that the reduction of administrative or personnel costs 

alone cannot be a justification for bundling unless the administrative 

or personnel costs are expected to be ``substantial'' in relation to 

the dollar value of the procurement (including options) to be 

consolidated. In determining whether the reduction of administrative or 

personnel costs are ``substantial,'' the statute clearly required a 

comparison between the administrative or personnel costs without 

bundling to those anticipated with bundling. In response to public 

comment, this interim rule implements a quantifiable test, outlined 

below, for determining whether administrative or personnel cost savings 

are expected to be ``substantial.''

    SBA is concerned that bundled contracts will render small business 

participation as prime contractors unlikely. Section 125.2(b)(5) of 

this interim rule authorizes SBA's Procurement Center Representatives 

(PCRs) to recommend alternative procurement methods to agencies to 

provide prime contract opportunities. These strategies include, under 

appropriate circumstances: (1) Breaking up the procurement into smaller 

discrete procurements to render them suitable for small business set-

asides; (2) breaking out discrete components, where practicable, to be 

set aside for small business; or (3) when issuing multiple awards 

against a single solicitation, reserving one or more awards for small 

companies.

Section by Section Analysis

    SBA received 10 comments concerning proposed Sec. 121.103(f)(3). 

This section authorizes an exclusion from SBA's affiliation rules for a 

procurement that qualifies as a ``bundled'' requirement. Eight comments 

were in strong support of this section. One comment thought that this 

section should ``address the implications of past performance.'' SBA 

believes that past performance should have no bearing on this 

regulatory provision for several reasons. Section 121.103(f)(3) is a 

size regulation. Past performance is more typically associated with 

responsibility, or a firm's ability to perform a specific contract 

opportunity. A firm's ability to perform a given contract, based on 

capacity, past performance, or other responsibility criteria, does not 

affect whether the concern is a small business or not. Moreover, this 

provision is a size rule for joint ventures or teaming relationships. A 

joint venture is normally a one-time association to perform a 

particular contract. There most likely is not any past performance 

history on the joint venture entity. In addition, one commenter 

suggested that the proposed rule reference a number of existing FAR 

provisions dealing with liability, consent to subcontracts, and 

performance and payment bonds. SBA believes existing Federal 

Acquisition Regulation (FAR) provisions are adequate for purposes of 

this rule and sees no need to amend this section.

    SBA received two comments concerning Sec. 125.2(a). One commenter 

thought that a literal reading of this section requires all awards to 

be made to small businesses. SBA first notes that the language 

contained in the regulations repeats almost verbatim the statutory 

language contained in section 15(a) of the Small Business Act. SBA does 

not agree that language requires what the commenter suggests. The 

statutory and regulatory language requires award to a small business 

only where ``SBA and the procuring or disposal agency'' determine one 

of four things to be present. If the procuring or disposal agency does 

not agree that one of those circumstances exists and SBA does not 

appeal that decision to the head of the agency, award need not be made 

to a small business. Another commenter suggested extending the rule to 

include nonprofit agencies contracting with the Government. SBA's size 

regulations have historically defined a ``small business concern'' to 

be a business entity organized for profit. This rule is not the 

appropriate vehicle to consider changes to that longstanding position, 

and SBA makes no changes in that regard.

    SBA received no comments concerning Sec. 125.2(b)(1), which 

generally discusses the duties of SBA PCRs. As such, Sec. 125.2(b)(1) 

remains as proposed.

    SBA received eight comments concerning Sec. 125.2(b)(2), which 

requires the procuring agency to provide a copy of a proposed 

acquisition strategy to the PCR 30 days prior to issuance or to the 

Government Contracting Area Office if a PCR is not assigned to the 

buying activity. This section is consistent with FAR 19.202-1(e)(1) 

(Encouraging Small Business Participation). Most of the comments 

expressed concern about possible delays in SBA's response. The 

procedures and time frames for PCR response are set forth in FAR 

19.402(c)(2) and FAR 19.505 (48 CFR 19.402 and 19.505) which SBA 

believes are adequate. Therefore, the interim rule remains as proposed.

    SBA received four comments concerning Sec. 125.2(b)(3) that 

requires the procuring agency to give the PCR a written statement of 

explanation and justification for bundling. The statement
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must explain why certain small business accommodations are not 

possible. One commenter thought this section would be burdensome and 

adds little value given the other criteria in the rule. Sections 411 

through 417 of SBA's Reauthorization Act specifically require this 

written justification. As such, it remains as proposed in this interim 

rule.

    SBA received one comment concerning Sec. 125.2(b)(4), which 

requires PCRs to identify capable small businesses, including small 

business teams, for particular requirements on bundled contracts. The 

commenter suggested a 30-calendar-day requirement for such an 

identification process to avoid or limit acquisition delays. Timeframes 

regarding PCR actions are currently addressed in 48 CFR 19.5. This 

section remains as proposed.

    Six commenters endorsed the proposed change to Sec. 125.2(b)(5), 

which provides the SBA's PCRs with a number of alternatives to 

recommend to procurement officials who are considering the bundling of 

contracts into one larger contract. These commenters also recommended 

that proposed Sec. 125.2(b)(5) be modified to include the following two 

additional alternatives: recommending the solicitation and resultant 

contract specifically state the small business subcontracting goals 

which are expected of the contractor awardee, and recommending that the 

small business subcontracting goals be based on contract dollars versus 

subcontract dollars. SBA finds that these suggestions have merit and 

have incorporated them in this interim rule.

    One commenter suggested a time frame to develop alternatives to 

bundling. FAR 19.402(c)(2) already specifies the time frame.

    SBA received three comments concerning Sec. 125.2(b)(6), which 

authorizes a PCR to appeal to the head of the contracting activity and 

subsequently to the secretary of the department, or the head of the 

agency, in cases where there is disagreement between the PCR and the 

contracting officer. One commenter suggested that this section be 

clarified by stating that the appeal be initiated within 30 calendar 

days of following receipt of the contracting activity's acquisition 

strategy statement. SBA believes that existing provisions in FAR 19.505 

adequately address this issue.

    SBA received one comment concerning Sec. 125.2(b)(7), which 

requires the PCR to work with the procuring activity's Small 

Disadvantaged Business Utilization Specialists (SADBUS). The commenter 

stated that term was changed to Small Business Specialist in 1997. This 

term was changed by the Federal Acquisition Streamlining Act (FASA) in 

1995. Accordingly SBA will incorporate the recommended change.

    SBA received one comment concerning Sec. 125.2(d)(1), which defines 

certain identified terms used in these regulations. The comment related 

to the impact of the rule on simplified acquisitions and administrative 

lead-time. Since the interim rule establishes a dollar value standard 

for the determination of substantial bundling, this section need not be 

changed from the proposed rule.

    SBA received no comments concerning Sec. 125.2(d)(2), which 

restates the statutory mandates. This section is not changed in this 

interim rule.

    SBA received 38 separate comments concerning Sec. 125.2(d)(3) and 

its subsections. Paragraph (d)(3)(i) mandates market research to 

determine whether bundling is necessary and justified. We believe that 

the paragraph, as written, meets the congressional intent, and it will 

remain as proposed. The comments received concerning 

Sec. 125.2(d)(3)(iii)(A) were diverse, but none offered definitive 

criteria from which to quantify measurably substantial benefits. SBA 

has reconsidered its original proposal and has formulated a two tiered 

approach to quantify measurably substantial benefits. In the first 

approach, depending upon the estimated dollar value of the procurement 

(including options), the contracting activity must quantify the 

identified benefits and explain how their impact would be measurably 

substantial. SBA has established percentages to quantify the benefits 

which must be met. In the second approach, where the benefits do not 

meet the thresholds established by SBA, the Assistant Secretaries with 

responsibility for acquisition matters (Service Acquisition Executives) 

or the Under Secretary of Defense for Acquisition and Technology (for 

other Defense Agencies) in the Department of Defense, and the Deputy 

Under Secretary or equivalent for civilian agencies can determine on a 

non-delegable basis, that the consolidated requirement is critical to 

the success of the agency's mission. The procedures in 

Sec. 125.2(d)(3)(iii) (A) and (B) are not applicable to consolidated 

procurements that are subject to the cost comparisons conducted in 

accordance with OMB Circular A-76.

    SBA received two comments concerning Sec. 125.2(d)(4), which 

requires agencies, in cases of substantial bundling, to document their 

procurement strategies and to include a determination that the 

anticipated benefits justify the use of bundling. One commenter 

believed that the rule should state that SBA will assist the 

contracting officer in identifying less obvious obstacles to small 

business participation. Because this is implicitly stated elsewhere in 

the rule, SBA believes that re-statement here is unnecessary.

    One commenter recommended deletion of Sec. 125.2(d)(4)(iii), as its 

might be confusing. SBA believes that the provision is clear, and does 

not change it from the proposed rule.

    SBA received six comments concerning proposed Sec. 125.2(d)(5), 

which specified values for small business evaluation criteria. Some 

commenters believed that this proposal unduly involved the SBA in 

another agency's contractor selection process. SBA believes that its 

statutory mandate provides authority to require this evaluation 

criteria. Accordingly, this section remains unchanged in this interim 

rule.

    SBA received eight comments on Sec. 125.6(g). This section provides 

that when the small business members of a team submitting an offer are 

exempt from affiliation, the performance of work requirements shall 

apply to the cooperative effort of the team or joint venture, not its 

individual members. Seven commenters recommended that for services, 

this section should be strengthened to require that the cooperative 

effort of the team or joint venture perform at least 70 percent of the 

cost of the contract incurred for personnel. Changing the percentages 

of work required by small businesses is beyond the scope of this rule.

    Another commenter suggested clarifying language regarding 

contractual obligations, similar to an earlier recommendation. SBA 

finds this change unnecessary.

Defining Substantial Bundling

    The SBA sought comments on appropriate ways to define substantial 

bundling (for example, in terms of threshold contract value or a 

threshold number of geographic locations and Standard Industrial 

Classification (SIC) codes). Several commenters recommended that 

substantial bundling not be defined and to leave determinations of 

substantial bundling to the discretion of the contracting officer. The 

supporting rationale for this approach is that if the Congress wanted 

to define substantial bundling they would have done so in statute. The 

absence of a clear-cut definition of substantial bundling, however, 

creates a
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number of serious administrative issues, which, if unresolved, would 

defeat congressional intent. SBA's approach is to provide a clear and 

reasonable standard. For example, in evaluating the level of 

substantial bundling, the Congress directed that the Federal 

Procurement Data Center track bundling of contract awards at the five 

million-dollar level. While SBA believes that this level is too low for 

the purpose of defining ``substantial bundling,'' it demonstrates that 

a single dollar standard for defining substantial bundling is 

consistent with congressional intent. Several other commenters 

supported an objective standard for determining what constitutes 

``substantial bundling.''

    Bundling is any contract consolidation that renders a contract 

likely to be unsuitable for award to a small business concern due to 

the aggregate dollar value of the anticipated award; the diversity, 

size, or specialized nature of the elements of the performance 

specified; the geographic dispersion of contract performance sites; or 

any combination of these three criteria. SBA determined that the 

aggregate dollar value of the anticipated award is the single most 

important criteria for determining substantial bundling. The other 

criteria, while significant, do not rise to the level of importance as 

the aggregate dollar value of anticipated award. In addition, the other 

criteria are generally correlated to high aggregate dollar levels.

    As such, this interim rule defines substantial bundling as the 

aggregation of two or more contracts whose combined average annual 

value is at least $10 million. Typically, contracts are described in 

terms of their total value over the life of the contract. Thus, for 

example, a one-year contract with four one-year options with a value of 

$10 million for the base year and each option year, would be considered 

a $50 million contract. SBA determined that the $10 million substantial 

bundling threshold will meet the statutory mandate to avoid unnecessary 

and unjustified bundling of contract requirements that precludes small-

business participation as prime contractors. Establishing the $10 

million threshold will not unduly burden federal agencies with the 

administrative requirements of this regulation. Using the threshold, 

contracting officers and the public can easily determine whether a 

given consolidation of requirements constitutes substantial bundling. 

For example, a consolidation of two contracts each with an average 

value of $6 million into one contract with an average annual value of 

$12 million constitutes substantial bundling.

Defining Measurably Substantial Benefits

    When a procuring activity intends to proceed with a ``bundled'' 

requirement, it must document that the bundling is necessary and 

justified. If it cannot do so, the procuring activity cannot go forward 

with the consolidation. In order for bundling to be necessary and 

justified, the consolidation must achieve ``measurably substantial 

benefits.'' In its proposed rule, SBA specifically asked for comments 

on how SBA could best objectively define this term. SBA received 11 

comments regarding how ``measurable substantial benefits'' should be 

defined. Of these eleven, four were from Federal Government agencies, 

six from trade associations, and one from a small business firm.

    Several commenters suggested that ``measurably substantial 

benefits'' cannot be defined since the criteria set forth in the 

legislation are not directly comparable. SBA recognizes the lack of 

direct comparability in the criteria as commonly understood. However, 

to meet Congressional intent, SBA has determined that for purposes of 

this interim rule all anticipated benefits be expressed in dollars. 

This will permit computation of benefits as a percentage of the total 

anticipated contract award.

    After considering all comments received, SBA concluded that 

measurably substantial benefits must be expressed as a percentage of 

the anticipated contract award value (including options). This is 

necessary in order to facilitate comparisons among the varying benefits 

to be derived. In other words, a reduction in cycle time must be 

converted to a dollar value in order to be compared to the other 

criteria such as cost savings. Without a common denominator such as 

dollars, or percent of dollars, the careful analysis and justification 

the law contemplates would not be possible. The inability to express 

the various competing criteria without a common denominator would, in 

effect, prevent evaluation. Several commenters offered a percentage 

savings. Two recommended 25 percent and one recommended 20 percent. One 

commenter advocated flexibility and did not propose a percentage. Even 

though the commenters recommended a higher percentage than those 

adopted by SBA in this interim rule, SBA believes that its approach 

provides an appropriate balance between the efficiencies of larger 

procurements and the socio-economic benefits derived through the use of 

small businesses.

    SBA determined that measurably substantial benefits should be 

quantified using a two tiered approach: (1) Benefits equivalent to 10 

percent if the contract value (including options) is $75 million or 

less; or (2) benefits equivalent to 5 percent if the contract value 

(including options) is over $75 million. The benefits may include cost 

savings and/or price reduction, quality improvements that will save 

time or improve or enhance performance or efficiency, reduction in 

acquisition cycle times, better terms and conditions and any other 

benefits that individually, in combination, or in the aggregate would 

lead to the above benefits. The rule also permits the Assistant 

Secretaries with responsibility for acquisition matters (Service 

Acquisition Executives) or the Under Secretary of Defense for 

Acquisition and Technology (for other Defense Agencies) in the 

Department of Defense, and the Deputy Secretary or equivalent for 

civilian agencies, on a non-delegable basis, to determine that a 

bundled contract is necessary and justified when: (1) There are 

benefits that do not meet the thresholds defined above but, in the 

aggregate, are critical to the agency's mission success; and (2) the 

procurement strategy provides for maximum practicable participation by 

small businesses.

    The procedures described above do not apply to consolidated 

procurements that are subject to the cost comparisons conducted in 

accordance with OMB Circular A-76.

    SBA believes that this approach takes into consideration the 

likelihood that savings will vary depending on the size of the 

contract. SBA has no historical data on cost savings associated with 

bundled contracts from which to determine a quantifiable measure. 

However, SBA does maintain records on the value of bundled contracts 

that we review. Based on data that SBA has collected over the past 4 

years, it was determined that the majority of bundled contracts fell 

within a range between $50 million and $75 million. We believe that the 

highest percentage to quantify the benefits should be applied to 

contracts of $75 million or less. At levels above $75 million, benefits 

equivalent to 5 percent of the contract value (including options) would 

still equate to measurably substantial benefits.

Defining Measurably Substantial Administrative or Personnel Cost 

Savings

    This interim rule reiterates the statutory requirement that the 

reduction of administrative or personnel costs
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alone cannot be a justification for bundling unless the administrative 

or personnel costs are expected to be ``substantial'' in relation to 

the dollar value of the procurement (including options) to be 

consolidated. In determining whether the reduction of administrative or 

personnel costs are ``substantial,'' the statute clearly requires a 

comparison between the administrative or personnel costs without 

bundling to those anticipated with bundling. SBA is committed to 

implementing a quantifiable test for determining whether administrative 

or personnel cost savings are expected to be ``substantial.''

    SBA specifically requested comments on how best to define 

``substantial'' administrative or personnel cost savings. SBA received 

six comments regarding defining ``measurably substantial administrative 

or personnel cost savings,'' two from Federal agencies, three from 

trade associations, and one from a small business concern. Several 

commenters offered specific percentages to define substantial 

administrative savings. Commenters suggested 10 percent, 20 percent and 

25 percent. SBA determined that a saving of at least 10 percent of the 

anticipated contract award (including options) will be deemed 

substantial for purposes of this section.

Compliance With Executive Orders 12612, 12788 and 12866, the 

Regulatory Flexibility Act (5 U.S.C. 601 et seq.), and the 

Paperwork Reduction Act (44 U.S.C. Chapter 3501 et seq.)

    SBA certifies that this interim rule, if adopted in final form, 

would not be a significant rule within the meaning of Executive Order 

12866. The rule does not impose costs upon the businesses, which may be 

affected by it. It is not likely to have an annual economic impact of 

$100 million or more, result in a major increase in costs or prices, or 

have a significant adverse effect on competition or the United States 

economy.

    SBA has determined that this interim rule may have a significant 

beneficial economic impact on a substantial number of small entities 

within the meaning of the Regulatory Flexibility Act, 5 U.S.C. 

Secs. 601-612. The interim rule can potentially apply to all small 

businesses that are performing or may want to perform on the prime 

contract opportunities of the Federal Government. While there is no 

precise estimate of the number of small entities or the extent of the 

economic impact, SBA believes that a significant number of small 

businesses would be affected. SBA has submitted a complete Initial 

Regulatory Flexibility Analysis of this interim rule to the Chief 

Counsel for Advocacy of the Small Business Administration. For a copy 

of this analysis, please contact Anthony Robinson at (202) 205-6465.

    For the purpose of the Paperwork Reduction Act, 44 U.S.C. Ch. 35, 

SBA certifies that this rule would not impose new reporting or record 

keeping requirements, other than those required on the Government by 

law.

    For purposes of Executive Order 12612, SBA certifies that this rule 

does not have any federalism implications warranting the preparation of 

a Federalism Assessment.

    For purposes of Executive Order 12778, the SBA certifies that this 

rule is drafted, to the extent practicable, in accordance with the 

standards set forth in section 2 of this order.

List of Subjects

13 CFR Part 121

    Government procurement, Government property, Grant programs-

business, Individuals with disabilities, Loan programs-business, Small 

businesses.

13 CFR Part 125

    Government contracts, Government procurement, Reporting and 

recordkeeping requirements, Small businesses, Technical assistance.

    For the reasons stated in the preamble, SBA amends 13 CFR part 121 

and 125 as follows:

PART 121--SMALL BUSINESS SIZE REGULATIONS

    1. The authority citation for 13 CFR part 121 is revised to read as 

follows:

    Authority: 15 U.S.C. 632(a), 634(b)(6), 637(a), 644(c), and 

662(5); and Sec. 304, Pub. L. 103-403, 108 Stat. 4175, 4188.

    2. Section 121.103, revise paragraphs (f)(3)(i) to read as follows:

Sec. 121.103  What is affiliation?

* * * * *

    (f) * * *

    (3) * * *

    (i) A joint venture or teaming arrangement of two or more business 

concerns may submit an offer as a small business for a Federal 

procurement without regard to affiliation under paragraph (f) of this 

section so long as each concern is small under the size standard 

corresponding to the SIC code assigned to the contract, provided:

    (A) The procurement qualifies as a ``bundled'' requirement, at any 

dollar value, within the meaning of Sec. 125.2(d)(1)(i) of this 

chapter; or

    (B) The procurement is other than a ``bundled'' requirement within 

the meaning of Sec. 125.2(d)(1)(i) of this chapter, and:

    (1) For a procurement having a revenue-based size standard, the 

dollar value of the procurement, including options, exceeds half the 

size standard corresponding to the SIC code assigned to the contract; 

or

    (2) For a procurement having an employee-based size standard, the 

dollar value of the procurement, including options, exceeds $10 

million.

* * * * *

PART 125--GOVERNMENT CONTRACTING PROGRAMS

    1. The authority citation for 13 CFR part 125 is revised to read as 

follows:

    Authority: 15 U.S.C. 634(b)(6), 637 and 644; 31 U.S.C. 9701, 

9702.

    2. In Sec. 125.2, redesignate paragraphs (a) and (b) as paragraphs 

(b) and (c), respectively, revise newly designated paragraph (b), and 

add new paragraphs (a) and (d) to read as follows:

Sec. 125.2  Prime contracting assistance.

    (a) General. Small business concerns must receive any award or 

contract, or any contract for the sale of Government property, that SBA 

and the procuring or disposal agency determine to be in the interest 

of:

    (1) Maintaining or mobilizing the Nation's full productive 

capacity;

    (2) War or national defense programs;

    (3) Assuring that a fair proportion of the total purchases and 

contracts for property, services and construction for the Government in 

each industry category are placed with small business concerns; or

    (4) Assuring that a fair proportion of the total sales of 

Government property is made to small business concerns.

    (b) PCR and procuring activity responsibilities. (1) SBA 

Procurement Center Representatives (PCRs) are generally located at 

Federal agencies and buying activities which have major contracting 

programs. PCRs review all acquisitions not set-aside for small 

businesses to determine whether a set-aside is appropriate.

    (2) A procuring activity must provide a copy of a proposed 

acquisition strategy (e.g., Department of Defense Form 2579, or 

equivalent) to the applicable PCR (or to the SBA Office of Government 

Contracting Area Office serving the area in which the buying activity 

is located if a PCR is not assigned to the procuring activity) at least 

30 days prior to a solicitation's issuance whenever a proposed 

acquisition strategy:
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    (i) Includes in its description goods or services currently being 

performed by a small business and the magnitude of the quantity or 

estimated dollar value of the proposed procurement would render small 

business prime contract participation unlikely;

    (ii) Seeks to package or consolidate discrete construction 

projects; or

    (iii) Meets the definition of a bundled requirement as defined in 

paragraph (d)(1)(i) of this section.

    (3) Whenever any of the circumstances identified in paragraph 

(b)(2) of this section exist, the procuring activity must also submit 

to the applicable PCR (or to the SBA Office of Government Contracting 

Area Office serving the area in which the buying activity is located if 

a PCR is not assigned to the procuring activity) a written statement 

explaining why:

    (i) If the proposed acquisition strategy involves a bundled 

requirement, the procuring activity believes that the bundled 

requirement is necessary and justified under the analysis required by 

paragraph (d)(3)(iii) of this section; or

    (ii) If the description of the requirement includes goods or 

services currently being performed by a small business and the 

magnitude of the quantity or estimated dollar value of the proposed 

procurement would render small business prime contract participation 

unlikely, or if a proposed procurement for construction seeks to 

package or consolidate discrete construction projects:

    (A) The proposed acquisition cannot be divided into reasonably 

small lots to permit offers on quantities less than the total 

requirement;

    (B) Delivery schedules cannot be established on a basis that will 

encourage small business participation;

    (C) The proposed acquisition cannot be offered so as to make small 

business participation likely; or

    (D) Construction cannot be procured as separate discrete projects.

    (4) In conjunction with their duties to promote the set-aside of 

procurements for small business, PCRs will identify small businesses 

that are capable of performing particular requirements, including teams 

of small business concerns for larger or bundled requirements (see 

Sec. 121.103(f)(3) of this chapter).

    (5)(i) If a PCR believes that a proposed procurement will render 

small business prime contract participation unlikely, or if a PCR does 

not believe a bundled requirement to be necessary and justified, the 

PCR shall recommend to the procurement activity alternative procurement 

methods which would increase small business prime contract 

participation. Such alternatives may include:

    (A) Breaking up the procurement into smaller discrete procurements;

    (B) Breaking out one or more discrete components, for which a small 

business set-aside may be appropriate; and

    (C) Reserving one or more awards for small companies when issuing 

multiple awards under task order contracts.

    (i) Where bundling is necessary and justified, the PCR will work 

with the procuring activity to tailor a strategy that preserves small 

business prime contract participation to the maximum extent 

practicable.

    (ii)The PCR will also work to ensure that small business 

participation is maximized through subcontracting opportunities. This 

may include:

    (A) Recommending that the solicitation and resultant contract 

specifically state the small business subcontracting goals which are 

expected of the contractor awardee; and

    (B) Recommending that the small business subcontracting goals be 

based on total contract dollars instead of subcontract dollars.

    (6) In cases where there is disagreement between a PCR and the 

contracting officer over the suitability of a particular acquisition 

for a small business set-aside, whether or not the acquisition is a 

bundled or substantially bundled requirement within the meaning of 

paragraph (d) of this section, the PCR may initiate an appeal to the 

head of the contracting activity. If the head of the contracting 

activity agrees with the contracting officer, SBA may appeal the matter 

to the secretary of the department or head of the agency. The time 

limits for such appeals are set forth in 19.505 of the Federal 

Acquisition Regulation (FAR) (48 CFR 19.505).

    (7) PCRs will work with a procuring activity's Small Business 

Specialist (SBS) to identify proposed solicitations that involve 

bundling, and with the agency acquisition officials to revise the 

acquisition strategies for such proposed solicitations, where 

appropriate, to increase the probability of participation by small 

businesses, including small business contract teams, as prime 

contractors. If small business participation as prime contractors 

appears unlikely, the SBS and PCR will facilitate small business 

participation as subcontractors or suppliers.

* * * * *

    (d) Contract bundling--(1) Definitions--(i) Bundled requirement or 

bundling. The term ``bundled requirement or bundling'' refers to the 

consolidation of two or more procurement requirements for goods or 

services previously provided or performed under separate smaller 

contracts into a solicitation of offers for a single contract that is 

likely to be unsuitable for award to a small business concern due to:

    (A) The diversity, size, or specialized nature of the elements of 

the performance specified;

    (B) The aggregate dollar value of the anticipated award;

    (C) The geographical dispersion of the contract performance sites; 

or

    (D) Any combination of the factors described in paragraphs 

(d)(1)(i) (A), (B), and (C).

    (ii) Separate smaller contract: A separate smaller contract is a 

contract that has previously been performed by one or more small 

business concerns or was suitable for award to one or more small 

business concerns.

    (iii) Substantial bundling: Substantial bundling is any contract 

consolidation, which results in an award whose average annual value is 

$10 million or more.

    (2) Requirement to foster small business participation: The Small 

Business Act requires each Federal agency to foster the participation 

of small business concerns as prime contractors, subcontractors, and 

suppliers in the contracting opportunities of the Government. To comply 

with this requirement, agency acquisition planners must:

    (i) Structure procurement requirements to facilitate competition by 

and among small business concerns, including small disadvantaged, 8(a) 

and women-owned business concerns; and

    (ii) Avoid unnecessary and unjustified bundling of contract 

requirements that inhibits or precludes small business participation in 

procurements as prime contractors.

    (3) Requirement for market research. (i) In addition to the 

requirements of paragraph (b)(2) of this section and before proceeding 

with an acquisition strategy that could lead to a contract containing 

bundled or substantially bundled requirements, an agency must conduct 

market research to determine whether bundling of the requirements is 

necessary and justified. During the market research phase, the 

acquisition team should consult with the applicable PCR (or if a PCR is 

not assigned to the procuring activity, the SBA Office of Government 

Contracting Area Office serving the area in which the buying activity 

is located).

    (ii) The procuring activity must notify each small business which 

is performing a contract that it intends to consolidate that 

requirement with one or more other requirements at least 30
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days prior to the issuance of the solicitation for the bundled or 

substantially bundled requirement. The procuring activity, at that 

time, should also provide to the small business the name, phone number 

and address of the applicable SBA PCR (or if a PCR is not assigned to 

the procuring activity, the SBA Office of Government Contracting Area 

Office serving the area in which the buying activity is located).

    (iii) When the procuring activity intends to proceed with an 

acquisition involving bundled or substantially bundled procurement 

requirements, it must document the acquisition strategy to include a 

determination that the bundling is necessary and justified, when 

compared to the benefits that could be derived from meeting the 

agency's requirements through separate smaller contracts.

    (A) The procuring activity may determine a consolidated requirement 

to be necessary and justified if, as compared to the benefits that it 

would derive from contracting to meet those requirements if not 

consolidated, it would derive measurably substantial benefits. The 

procuring activity must quantify the identified benefits and explain 

how their impact would be measurably substantial. The benefits may 

include cost savings and/or price reduction, quality improvements that 

will save time or improve or enhance performance or efficiency, 

reduction in acquisition cycle times, better terms and conditions, and 

any other benefits that individually, in combination, or in the 

aggregate would lead to:

    (1) Benefits equivalent to 10 percent if the contract value 

(including options) is $75 million or less; or

    (2) Benefits equivalent to 5 percent if the contract value 

(including options) is over $75 million.

    (B) Notwithstanding paragraph (d)(3)(iii)(A) of this section, the 

Assistant Secretaries with responsibility for acquisition matters 

(Service Acquisition Executives) or the Under Secretary of Defense for 

Acquisition and Technology (for other Defense Agencies) in the 

Department of Defense and the Deputy Secretary or equivalent in 

civilian agencies may, on a non-delegable basis determine that a 

consolidated requirement is necessary and justified when:

    (1) There are benefits that do not meet the thresholds set forth in 

paragraph (d)(3)(iii)(A) of this section but, in the aggregate, are 

critical to the agency's mission success; and

    (2) Procurement strategy provides for maximum practicable 

participation by small business.

    (C) Notwithstanding paragraph (d)(3)(iii)(A) and (B) of this 

section, a consolidated requirement is necessary and justified when it 

is subject to the cost comparison conducted in accordance with OMB 

Circular A-76.

    (D) The reduction of administrative or personnel costs alone shall 

not be a justification for bundling of contract requirements unless the 

administrative or personnel cost savings are expected to be 

substantial, in relation to the dollar value of the procurement to be 

consolidated (including options). To be substantial, such cost savings 

must be at least 10 percent of the contract value (including options).

    (E) In assessing whether cost savings and/or a price reduction 

would be achieved through bundling, the procuring activity and SBA must 

compare the price that has been charged by small businesses for the 

work that they have performed and, where available, the price that 

could have been or could be charged by small businesses for the work 

not previously performed by small business.

    (4) Substantial bundling. Where a proposed procurement strategy 

involves a substantial bundling of contract requirements, the procuring 

agency must, in the documentation of that strategy, include a 

determination that the anticipated benefits of the proposed bundled 

contract justify its use, and must include, at a minimum:

    (i) The analysis for bundled requirements set forth in paragraph 

(d)(3)(iii) of this section;

    (ii) An assessment of the specific impediments to participation by 

small business concerns as prime contractors that will result from the 

substantial bundling;

    (iii) Actions designed to maximize small business participation as 

prime contractors, including provisions that encourage small business 

teaming for the substantially bundled requirement; and

    (iv) Actions designed to maximize small business participation as 

subcontractors (including suppliers) at any tier under the contract or 

contracts that may be awarded to meet the requirements.

    (5) Significant subcontracting opportunity. (i) Where a bundled or 

substantially bundled requirement offers a significant opportunity for 

subcontracting, the procuring agency must designate the following 

factors as significant factors in evaluating offers:

    (A) A factor that is based on the rate of participation provided 

under the subcontracting plan for small business in the performance of 

the contract; and

    (B) For the evaluation of past performance of an offeror, a factor 

that is based on the extent to which the offeror attained applicable 

goals for small business participation in the performance of contracts.

    (ii) Where the offeror for such a bundled contract qualifies as a 

small business concern, the procuring agency must give to the offeror 

the highest score possible for the evaluation factors identified in 

paragraph (d)(5)(i) of this section.

    5. In Sec. 125.6, add new paragraph (g) to read as follows:

Sec. 125.6  Prime contractor performance requirements (limitations on 

subcontracting).

* * * * *

    (g) Where an offeror is exempt from affiliation under 

Sec. 121.103(f)(3) of this chapter and qualifies as a small business 

concern, the performance of work requirements set forth in this section 

apply to the cooperative effort of the team or joint venture, not its 

individual members.

    Dated: October 19, 1999.

Aida Alvarez,

Administrator.

[FR Doc. 99-27801 Filed 10-22-99; 8:45 am]
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[*45831] 

SUMMARY: The Small Business Administration (SBA) is finalizing its regulations to address contract bundling due to changes set forth in the Small Business Reauthorization Act of 1997. This rule implements the statutory amendments that recognize that the consolidation of contract requirements may be necessary and justified, in some cases. It also implements the statutory requirement that each Federal agency, to the maximum extent practicable, take steps to avoid unnecessary and unjustified bundling of contract requirements that precludes small business participation as prime contractors as well as to eliminate obstacles to small business participation as prime contractors. In addition, this rule restates SBA's current authority to appeal to the head of a procuring agency decisions made by the agency that SBA believes to adversely affect small businesses. 



DATES: This rule is effective July 26, 2000. 



FOR FURTHER INFORMATION CONTACT: Anthony Robinson, Office of Government Contracting, (202) 205-6465. 



SUPPLEMENTARY INFORMATION: Section 15(a) of the Small Business Act, 15 U.S.C. 644 </research/buttonTFLink?_m=b9adc261afae556a14dd552c3314361d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b65%20FR%2045831%20%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=1&_butInline=1&_butinfo=15%20USC%20644&_fmtstr=FULL&docnum=2&_startdoc=1&_startchk=1&wchp=dGLStS-lSlWk&_md5=a4094154d586a1a766301c0dd7a28750>(a), authorizes SBA to appeal to the head of a procuring agency certain decisions made by the agency that SBA believes adversely affects small businesses, including proposed procurements that include "goods or services currently being performed by a small business" and which are in a "quantity or estimated dollar value the magnitude of which renders small business prime contract participation unlikely." Section 413(b)(1) of Public Law 105-135 added an appeal right to section 15(a) of the Small Business Act for "an unnecessary or unjustified bundling of contract requirements." It left intact, however, SBA's current appeal rights. In this regard, the Joint Explanatory Statement of the bundling provisions contained in Public Law 105-135 as set forth in the Congressional Record specifically provided that "[n]othing in [the bundling amendments] is intended to amend or change in any way the existing obligations imposed on a procuring activity or the authority granted to the Small Business Administration under section 15(a) of the Small Business Act." 143 Cong. Rec. S11522, S11526 (daily ed. Oct. 31, 1997). 

On October 25, 1999, SBA published an interim rule with request for comments in the Federal Register requesting public comments on implementation of Sections 411-417 of the Small Business Reauthorization Act of 1997 (Public Law 105-135, 111 Stat. 2617). See 64 FR 57366, </research/buttonTFLink?_m=b9adc261afae556a14dd552c3314361d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b65%20FR%2045831%20%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=50&_butNum=2&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b64%20FREG%2057366%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&_startchk=1&wchp=dGLStS-lSlWk&_md5=3cbbdb45ea552831b7fa3898d775d9e9> October 25, 1999. The statutory amendments recognize that the consolidation of contract requirements may be necessary and justified, in some cases. The rule requires that each Federal agency, to the maximum extent practicable, take steps to avoid unnecessary and unjustified bundling of contract requirements that preclude small business participation as prime contractors. The rule also requires each agency to eliminate obstacles to small business participation as prime contractors. 

The comment period for the interim rule (64 FR 57366) </research/buttonTFLink?_m=b9adc261afae556a14dd552c3314361d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b65%20FR%2045831%20%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=50&_butNum=3&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b64%20FREG%2057366%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&_startchk=1&wchp=dGLStS-lSlWk&_md5=169261405fe3982d2c3590adaa70b7da> closed on December 27, 1999. Consistent with the statutory amendments, the interim rule defined "bundling," identified the circumstances under which such "bundling" may be necessary and justified, and permitted SBA to appeal bundling actions that it believes to be unnecessary and unjustified to the head of the procuring agency. The rule also restated SBA's current authority to appeal to the head of an agency other procurement decisions made by procuring activities that SBA believes will adversely affect small business. SBA received 19 comments in response to the interim rule. The comments are comprised of three from Government agencies, four from trade associations, ten from small businesses, and two from members of Congress. 

Most of the comments, particularly those from small business, did not offer specific changes to the rule, but rather strongly endorsed the government taking action against contract bundling. Since these comments offered no specific changes, SBA responds by noting the strong opposition to contract bundling by the small business community. 

The four comments from trade associations focused on the impact of bundling requirements on the architect and engineering industry. Specifically, these comments were concerned with the consolidation of architect and engineering services with requirements from other industries. The bundling statute and SBA's rule permit various contract requirements to be consolidated provided that the consolidation results in substantial benefits. The statute does not limit the scope and diversity of consolidated contracts. As long as there are measurably substantial benefits, a procuring agency is authorized to consolidate or bundle contract requirements. Thus, this rule also does not limit the scope and diversity of consolidated contracts. 

When a procuring activity intends to proceed with a "bundled" requirement, it must document that the bundling is necessary and justified. If it cannot do so, the procuring activity cannot go forward with the intended consolidation. In order for bundling to be necessary and justified, the consolidation must achieve "measurably substantial benefits." In finalizing this rule, SBA again examined the interim rule's two-tier approach to determining what constitutes measurably substantial benefits. SBA continues to believe that the two-tier approach represents a reasonable application of determining what "measurably substantial benefits" means. Pursuant to the statutory language, benefits must be "substantial." SBA believes that benefits equivalent to 10% of the contract value (including options) is a substantial benefit relative to the amount of the contract where the contract value is $ 75 million or less. Similarly, SBA believes that benefits equivalent to at least $ 7.5 [*45832] million or 5% of the contract value (including options) is a substantial benefit in absolute dollars where the contract value exceeds $ 75 million. SBA notes that most bundled requirements that SBA has reviewed over the past four years have had a contract value (including options) that was less than $ 75 million. Thus, most bundled contracts will be subject to a 10% savings test. The remainder of the contracts will be subject to a minimum absolute savings of $ 7.5 million. 

This final rule clarifies the two-tier approach to achieve this result of a minimum savings for contracts having a value (including options) between $ 75 million and $ 150 million. The interim rule required agencies to achieve a benefit equivalent to at least 5% of the contract value (including options) for any contract having a value exceeding $ 75 million, but without specifying a minimum savings of $ 7.5 million. Under the interim rule, for contracts having a value between $ 75 million and $ 150 million, the required benefits could have ranged from $ 3.25 million to $ 7.5 million. Thus, contracts having a value between $ 75 million and $ 150 million required less of a benefit than contracts having a value between $ 32.5 million and $ 75 million. For example, an agency needed to demonstrate a $ 6 million benefit for a contract having a $ 60 million value, while it had to show only a $ 4 million benefit for a contract having a value of $ 80 million. SBA believes that this result would have been illogical. As such, SBA has amended this provision to require that an agency must show a benefit of 5% or $ 7.5 million, whichever is greater, for any bundled contract having a value that exceeds $ 75 million. Contracts awarded in reliance on the interim rule which met the 5% benefits test but would not satisfy this minimum savings test will be unaffected by this final rule. 

One commenter suggested that the "critical to the agency's mission success" exemption (125.2(d)(3)(iii)(B)) could be subject to abuse. SBA does not agree. SBA believes that because these exemptions are made at the agency's highest procurement levels, abuses of this authority are unlikely. 

The interim final rule included a provision addressing the application of the regulation to procurements that are awarded in accordance with a cost comparison conducted under OMB Circular A-76 ("Performance of Commercial Functions"). We did not receive any comments on this provision. The final rule retains the provision, with clarifying revisions. 

Circular A-76 establishes a cost-comparison process for evaluating whether a commercial activity that is conducted by a Federal agency should be performed in-house or by contract. This process compares the estimated cost of in-house performance by the "Most Efficient Organization" (MEO) with the cost of contract performance as determined by offers that are submitted in response to an A-76 solicitation. Under the Circular, the simple fact that contract performance is found to be less costly than in-house performance by the MEO is not sufficient to justify a conversion from in-house to contract performance. Instead, an activity will not be converted to contract performance (i.e., it will be retained in-house) unless the savings will exceed 10 percent or $ 10 million over the performance period, whichever is less. 

Under the A-76 cost-comparison process, the required MEO (which is also required by statute at 10 U.S.C. 2461 </research/buttonTFLink?_m=b9adc261afae556a14dd552c3314361d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b65%20FR%2045831%20%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=4&_butInline=1&_butinfo=10%20USC%202461&_fmtstr=FULL&docnum=2&_startdoc=1&_startchk=1&wchp=dGLStS-lSlWk&_md5=408aed833b1e228f931f71f23a1b0ee4> for the Department of Defense) may include a mix of Federal employees and contract support. In other words, the scope of an A-76 cost comparison, the solicitation, and the in-house MEO may consist of a workload performed by Federal employees and one or more existing contractors. Thus, it is possible under an A-76 cost comparison process that activities that have been performed by Federal employees (along with activities performed under two or more small business contracts) will be converted to performance under one contract awarded to a large business. In such cases, the methodology of the A-76 process will have ensured that the Federal Government will derive "measurably substantial benefits" from the conversion. This occurs in two ways. First, through the agency's development of a management plan and the in-house MEO (which concludes in the MEO's written "certification"), significant and measurable savings and performance enhancements can be achieved even before competing with any private offeror. Second, through the cost comparison itself, measurable savings and performance enhancements are quantified, and a decision to convert requires substantial savings (10 percent or $ 10 million over the performance period, whichever is less). 

SBA has added clarifying language to the rule so that it is clear that a bundling analysis is not required when an agency conducts a similar analysis under an A-76 study. 

Compliance With Executive Orders 13132, 12988 and 12866, the Regulatory Flexibility Act (5 U.S.C. 601 </research/buttonTFLink?_m=b9adc261afae556a14dd552c3314361d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b65%20FR%2045831%20%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=5&_butInline=1&_butinfo=5%20USC%20601&_fmtstr=FULL&docnum=2&_startdoc=1&_startchk=1&wchp=dGLStS-lSlWk&_md5=a56f20c133f6e6c7defc6e271a07e143> et seq.), and the Paperwork Reduction Act (44 U.S.C. Chapter 3501 et seq.) 

The Office of Management and Budget reviewed this rule as a "significant" regulatory action under Executive Order 12866. 

SBA has determined that this final rule may have a significant beneficial economic impact on a substantial number of small entities within the meaning of the Regulatory Flexibility Act, 5 U.S.C. SS 601-612. The rule can potentially apply to all small businesses that are performing or may want to perform on the prime contract opportunities of the Federal Government. While there is no precise estimate of the number of small entities or the extent of the economic impact, SBA believes that a significant number of small businesses would be affected. SBA has submitted a complete Final Regulatory Flexibility Analysis of this final rule to the Chief Counsel for Advocacy of the Small Business Administration. For a copy of this analysis, please contact Anthony Robinson at (202) 205-6465. 

For the purpose of the Paperwork Reduction Act, 44 U.S.C. Ch. 35, SBA certifies that this rule would not impose new reporting or record keeping requirements. 

For purposes of Executive Order 13132, SBA certifies that this rule does not have any federalism implications warranting the preparation of a Federalism Assessment. 

For purposes of Executive Order 12978, SBA certifies that this rule is drafted, to the extent practicable, in accordance with the standards set forth in section 2 of this order. 

List of Subjects 

13 CFR Part 121 

Administrative practice and procedure, Government procurement, Government property, Grant programs-business, Individuals with disabilities, Loan programs-business, Reporting and recordkeeping requirements, Small businesses. 

13 CFR Part 125 

Government contracts, Government procurement, Reporting and recordkeeping requirements, Small businesses, Technical assistance. 

For the reasons stated in the preamble, SBA adopts the interim rule amending 13 CFR parts 121 and 125 which was published at 64 FR 57366 </research/buttonTFLink?_m=b9adc261afae556a14dd552c3314361d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b65%20FR%2045831%20%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=50&_butNum=6&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b64%20FREG%2057366%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&_startchk=1&wchp=dGLStS-lSlWk&_md5=f5c3001aea1ec76a5a50f5b3ddf83cc8> on October 25, 1999, as final with the following changes: [*45833] 

PART 121--SMALL BUSINESS SIZE REGULATIONS 

1. The authority citation for 13 CFR part 121 continues to read as follows: 

Authority: 15 U.S.C. 632 </research/buttonTFLink?_m=b9adc261afae556a14dd552c3314361d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b65%20FR%2045831%20%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=7&_butInline=1&_butinfo=15%20USC%20632&_fmtstr=FULL&docnum=2&_startdoc=1&_startchk=1&wchp=dGLStS-lSlWk&_md5=1c4fe283d437ec4361a36b8708628779>(a), 634(b)(6), 637(a), 644(c), and 662(5); and Sec. 304, Pub. L. 103-403, 108 Stat. 4175, 4188. 

2. In 121.103 currently in effect, revise paragraph (f)(3)(i). 

§ 121.103 -- What is affiliation? 

* * * * * 

(f) * * * 

(3) * * * (i) A joint venture or teaming arrangement of two or more business concerns may submit an offer as a small business for a Federal procurement without regard to affiliation under this paragraph (f) so long as each concern is small under the size standard corresponding to the SIC code assigned to the contract, provided: 

(A) The procurement qualifies as a "bundled" requirement, at any dollar value, within the meaning of § 125.2(d)(1)(i) of this chapter; or 

(B) The procurement is other than a "bundled" requirement within the meaning of § 125.2(d)(1)(i) of this chapter, and: 

(1) For a procurement having a revenue-based size standard, the dollar value of the procurement, including options, exceeds half the size standard corresponding to the SIC code assigned to the contract; or 

(2) For a procurement having an employee-based size standard, the dollar value of the procurement, including options, exceeds $ 10 million. 

* * * * * 

PART 125--GOVERNMENT CONTRACTING PROGRAMS 

1. The authority citation for 13 CFR part 125 continues to read as follows: 
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2. In § 125.2, revise paragraphs (a), (b) and (d) to read as follows: 

§ 125.2 -- Prime contracting assistance. 

(a) General. Small business concerns must receive any award or contract, or any contract for the sale of Government property, that SBA and the procuring or disposal agency determine to be in the interest of: 

(1) Maintaining or mobilizing the Nation's full productive capacity; 

(2) War or national defense programs; 

(3) Assuring that a fair proportion of the total purchases and contracts for property, services and construction for the Government in each industry category are placed with small business concerns; or 

(4) Assuring that a fair proportion of the total sales of Government property is made to small business concerns. 

(b) PCR and procuring activity responsibilities. (1) SBA Procurement Center Representatives (PCRs) are generally located at Federal agencies and buying activities which have major contracting programs. PCRs review all acquisitions not set-aside for small businesses to determine whether a set-aside is appropriate. 

(2) A procuring activity must provide a copy of a proposed acquisition strategy (e.g., Department of Defense Form 2579, or equivalent) to the applicable PCR (or to the SBA Office of Government Contracting Area Office serving the area in which the buying activity is located if a PCR is not assigned to the procuring activity) at least 30 days prior to a solicitation's issuance whenever a proposed acquisition strategy: 

(i) Includes in its description goods or services currently being performed by a small business and the magnitude of the quantity or estimated dollar value of the proposed procurement would render small business prime contract participation unlikely; 

(ii) Seeks to package or consolidate discrete construction projects; or 

(iii) Meets the definition of a bundled requirement as defined in paragraph (d)(1)(i) of this section. 

(3) Whenever any of the circumstances identified in paragraph (b)(2) of this section exist, the procuring activity must also submit to the applicable PCR (or to the SBA Office of Government Contracting Area Office serving the area in which the buying activity is located if a PCR is not assigned to the procuring activity) a written statement explaining why: 

(i) If the proposed acquisition strategy involves a bundled requirement, the procuring activity believes that the bundled requirement is necessary and justified under the analysis required by paragraph (d)(3)(iii) of this section; or 

(ii) If the description of the requirement includes goods or services currently being performed by a small business and the magnitude of the quantity or estimated dollar value of the proposed procurement would render small business prime contract participation unlikely, or if a proposed procurement for construction seeks to package or consolidate discrete construction projects: 

(A) The proposed acquisition cannot be divided into reasonably small lots to permit offers on quantities less than the total requirement; 

(B) Delivery schedules cannot be established on a basis that will encourage small business participation; 

(C) The proposed acquisition cannot be offered so as to make small business participation likely; or 

(D) Construction cannot be procured as separate discrete projects. 

(4) In conjunction with their duties to promote the set-aside of procurements for small business, PCRs will identify small businesses that are capable of performing particular requirements, including teams of small business concerns for larger or bundled requirements (see § 121.103(f)(3) of this chapter). 

(5)(i) If a PCR believes that a proposed procurement will render small business prime contract participation unlikely, or if a PCR does not believe a bundled requirement to be necessary and justified, the PCR shall recommend to the procurement activity alternative procurement methods which would increase small business prime contract participation. Such alternatives may include: 

(A) Breaking up the procurement into smaller discrete procurements; 

(B) Breaking out one or more discrete components, for which a small business set-aside may be appropriate; and 

(C) Reserving one or more awards for small companies when issuing multiple awards under task order contracts. 

(ii) Where bundling is necessary and justified, the PCR will work with the procuring activity to tailor a strategy that preserves small business prime contract participation to the maximum extent practicable. 

(iii) The PCR will also work to ensure that small business participation is maximized through subcontracting opportunities. This may include: 

(A) Recommending that the solicitation and resultant contract specifically state the small business subcontracting goals which are expected of the contractor awardee; and 

(B) Recommending that the small business subcontracting goals be based on total contract dollars instead of subcontract dollars. 

(6) In cases where there is disagreement between a PCR and the contracting officer over the suitability of a particular acquisition for a small business set-aside, whether or not the acquisition is a bundled or substantially bundled requirement within the meaning of paragraph (d) of this section, the PCR may initiate an appeal to the head of the contracting activity. If the head of the contracting activity agrees with the contracting officer, SBA may appeal the matter to the secretary of the department or head of the agency. The [*45834] time limits for such appeals are set forth in 19.505 of the Federal Acquisition Regulation (FAR) (48 CFR 19.505). 

(7) PCRs will work with a procuring activity's Small Business Specialist (SBS) to identify proposed solicitations that involve bundling, and with the agency acquisition officials to revise the acquisition strategies for such proposed solicitations, where appropriate, to increase the probability of participation by small businesses, including small business contract teams, as prime contractors. If small business participation as prime contractors appears unlikely, the SBS and PCR will facilitate small business participation as subcontractors or suppliers. 

* * * * * 

(d) Contract bundling -(1) Definitions -(i) Bundled requirement or bundling. The term bundled requirement or bundling refers to the consolidation of two or more procurement requirements for goods or services previously provided or performed under separate smaller contracts into a solicitation of offers for a single contract that is likely to be unsuitable for award to a small business concern due to: 

(A) The diversity, size, or specialized nature of the elements of the performance specified; 

(B) The aggregate dollar value of the anticipated award; 

(C) The geographical dispersion of the contract performance sites; or 

(D) Any combination of the factors described in paragraphs (d)(1)(i) (A), (B), and (C) of this section. 

(ii) Separate smaller contract. A separate smaller contract is a contract that has previously been performed by one or more small business concerns or was suitable for award to one or more small business concerns. 

(iii) Substantial bundling. Substantial bundling is any contract consolidation, which results in an award whose average annual value is $ 10 million or more. 

(2) Requirement to foster small business participation. The Small Business Act requires each Federal agency to foster the participation of small business concerns as prime contractors, subcontractors, and suppliers in the contracting opportunities of the Government. To comply with this requirement, agency acquisition planners must: 

(i) Structure procurement requirements to facilitate competition by and among small business concerns, including small disadvantaged, 8(a) and women-owned business concerns; and 

(ii) Avoid unnecessary and unjustified bundling of contract requirements that inhibits or precludes small business participation in procurements as prime contractors. 

(3) Requirement for market research. In addition to the requirements of paragraph (b)(2) of this section and before proceeding with an acquisition strategy that could lead to a contract containing bundled or substantially bundled requirements, an agency must conduct market research to determine whether bundling of the requirements is necessary and justified. During the market research phase, the acquisition team should consult with the applicable PCR (or if a PCR is not assigned to the procuring activity, the SBA Office of Government Contracting Area Office serving the area in which the buying activity is located). 

(4) Requirement to notify current small business contractors of intent to bundle. The procuring activity must notify each small business which is performing a contract that it intends to bundle that requirement with one or more other requirements at least 30 days prior to the issuance of the solicitation for the bundled or substantially bundled requirement. The procuring activity, at that time, should also provide to the small business the name, phone number and address of the applicable SBA PCR (or if a PCR is not assigned to the procuring activity, the SBA Office of Government Contracting Area Office serving the area in which the buying activity is located). 

(5) Determining requirements to be necessary and justified. When the procuring activity intends to proceed with an acquisition involving bundled or substantially bundled procurement requirements, it must document the acquisition strategy to include a determination that the bundling is necessary and justified, when compared to the benefits that could be derived from meeting the agency's requirements through separate smaller contracts. 

(i) The procuring activity may determine a consolidated requirement to be necessary and justified if, as compared to the benefits that it would derive from contracting to meet those requirements if not consolidated, it would derive measurably substantial benefits. The procuring activity must quantify the identified benefits and explain how their impact would be measurably substantial. The benefits may include cost savings and/or price reduction, quality improvements that will save time or improve or enhance performance or efficiency, reduction in acquisition cycle times, better terms and conditions, and any other benefits that individually, in combination, or in the aggregate would lead to: 

(A) Benefits equivalent to 10 percent of the contract value (including options) where the contract value is $ 75 million or less; or 

(B) Benefits equivalent to 5 percent of the contract value (including options) or $ 7.5 million, whichever is greater, where the contract value exceeds $ 75 million. 

(ii) Notwithstanding paragraph (d)(5)(i) of this section, the Assistant Secretaries with responsibility for acquisition matters (Service Acquisition Executives) or the Under Secretary of Defense for Acquisition and Technology (for other Defense Agencies) in the Department of Defense and the Deputy Secretary or equivalent in civilian agencies may, on a non-delegable basis determine that a consolidated requirement is necessary and justified when: 

(A) There are benefits that do not meet the thresholds set forth in paragraph (d)(5)(i) of this section but, in the aggregate, are critical to the agency's mission success; and 

(B) Procurement strategy provides for maximum practicable participation by small business. 

(iii) The reduction of administrative or personnel costs alone shall not be a justification for bundling of contract requirements unless the administrative or personnel cost savings are expected to be substantial, in relation to the dollar value of the procurement to be consolidated (including options). To be substantial, such cost savings must be at least 10 percent of the contract value (including options). 

(iv) In assessing whether cost savings and/or a price reduction would be achieved through bundling, the procuring activity and SBA must compare the price that has been charged by small businesses for the work that they have performed and, where available, the price that could have been or could be charged by small businesses for the work not previously performed by small business. 

(6) OMB Circular A-76 Cost Comparison Analysis. The substantial benefit analysis set forth in paragraph (d)(5)(i) of this section is not required where a requirement is subject to a Cost Comparison Analysis under OMB Circular A-76 (See 5 CFR 1310.3 for availability). 

(7) Substantial bundling. Where a proposed procurement strategy involves a substantial bundling of contract requirements, the procuring agency must, in the documentation of that strategy, include a determination that the anticipated benefits of the proposed bundled contract justify its use, and must include, at a minimum: [*45835] 

(i) The analysis for bundled requirements set forth in paragraph (d)(5)(i) of this section; 

(ii) An assessment of the specific impediments to participation by small business concerns as prime contractors that will result from the substantial bundling; 

(iii) Actions designed to maximize small business participation as prime contractors, including provisions that encourage small business teaming for the substantially bundled requirement; and 

(iv) Actions designed to maximize small business participation as subcontractors (including suppliers) at any tier under the contract or contracts that may be awarded to meet the requirements. 

(8) Significant subcontracting opportunity. (i) Where a bundled or substantially bundled requirement offers a significant opportunity for subcontracting, the procuring agency must designate the following factors as significant factors in evaluating offers: 

(A) A factor that is based on the rate of participation provided under the subcontracting plan for small business in the performance of the contract; and 

(B) For the evaluation of past performance of an offeror, a factor that is based on the extent to which the offeror attained applicable goals for small business participation in the performance of contracts. 

(ii) Where the offeror for such a bundled contract qualifies as a small business concern, the procuring agency must give to the offeror the highest score possible for the evaluation factors identified in paragraph (d)(5)(i) of this section. 

5. In § 125.6, revise paragraph (g) to read as follows: 

§ 125.6 -- Prime contractor performance requirements (limitations on subcontracting). 

* * * * * 

(g) Where an offeror is exempt from affiliation under § 121.103(f)(3) of this chapter and qualifies as a small business concern, the performance of work requirements set forth in this section apply to the cooperative effort of the team or joint venture, not its individual members. 

Dated: June 20, 2000. 

Aida Alvarez, 

Administrator. 

[FR Doc. 00-18795 Filed 7-25-00; 8:45 am] 
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