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Foreword

Unlike acquisition reforms of the past, current reforms seek a wholesale change in the cultural climate of the Air Force acquisition system.  As a result, the new acquisition environment is one of innovation and constant change.  Merely doing business the old way, without a good reason, is no longer acceptable.  Innovation is not only desirable, it is absolutely critical to the Air Force's strategy for adapting to mandated reductions in force and reduced modernization budgets.  This attitude is reflected in the Federal Acquisition Regulation (FAR) which now encourages agencies to experiment with innovative contracting practices.  Under current policy, the only prohibited practices are those that are explicitly prohibited by the law or contrary to the FAR.
  As a result, your orientation should be to ask “why not?” rather than “why?”  In addition, Air Force policy mandates that acquisition personnel will now adopt a “risk management” versus a “risk avoidance” philosophy.
  Although innovation and thinking “outside the box” are encouraged, innovative ideas must still be implemented within the existing legal framework.  However, experience indicates that legal constraints rarely prevent implementing the majority of innovative ideas.  More often perceived legal impediments to innovation result from a misunderstanding of applicable legal principles or exist as a convenient excuse to support an agenda to maintain the status quo.  Consequently, it is important to understand the real substantive constraints that do exist.  

Unfortunately, the federal procurement system is extremely dynamic and complex and Acquisition Reform is one of the most dynamic areas of federal procurement.
  Therefore, it is not the purpose of this guide to discuss every legal issue that may arise in the acquisition reform environment.  To do so would be impossible.  Instead this guide attempts to provide an introduction to the basic principles of acquisition reform that form the foundation of the majority of acquisition reform initiatives within the Air Force..  Where applicable, this guide also discusses legal issues associated with these initiatives and reference other more detailed sources on specific initiatives.  For ease of discussion, this guide addresses eight basic acquisition reform principles, including: (1) Life Cycle Program Strategy, (2) Risk management vs Risk Avoidance, (3) Open Communication with Industry, (4) Long Term Contractual Relationships, (5) Consolidation of Requirements to Achieve Economies of Scale, (6) Performance Based Acquisitions, (7) Insight vs Oversight, (8) Streamlined Source Selections, and (9) Acquisition of Commercial Items.  Although these nine principles address the majority of current Air Force acquisition reform initiatives, there are some very important areas of acquisition reform that are not currently addressed in this edition.  Two such important areas are Alternative Dispute Resolution (ADR) and Electronic Commerce.  Both subjects are beyond the scope of this guide, meriting separate coverage and are addressed by separate guides.  The Attorney’s Guide to Electronic Commerce is found at https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/JA/jaq/acqref/docs/ecomm.doc and the Air Force Acquisition ADR Reference Book is found at http://www.adr.af.mil/acquisition/index.html
It is important to remember this guide can only address its subject at a specific point in time and will require frequent updating.  Therefore, the reader should check to ensure they are viewing the latest version of this guide and update its material through referenced sources when possible.  Any comments or questions regarding this guide should be directed to Mr. John Thrasher at HQ AFMC/JAV, John.Thrasher@wpafb.af.mil.
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1  THE ACQUISITION REFORM MOVEMENT

1.1  The History of the Acquisition Reform Movement

Acquisition Reform is not a new idea.  For decades numerous reports and studies identified the need for acquisition reform.  Although these reports and studies consistently identified problems with the system, recommended solutions and called for reform, little substantive change occurred until the early 90's.  During the early 90's, with the end of the Cold War and the resulting dramatic change in the political and economic environment, the acquisition system faced the new reality of much lower budgets and substantially reduced manpower.  As a result, continuing to do business the old way became untenable.  In 1990 Congress directed the Acquisition Law Advisory Panel (the Section 800 Panel) to determine if the Department of Defense's acquisition process could be streamlined by changing or eliminating unnecessary acquisition laws.
  This initiative legislatively culminated in the Federal Acquisition Streamlining Act of 1994 (FASA)
 and the Federal Acquisition Reform Act of 1996 (FARA).
  These two statutory reforms mandated far reaching changes to the Federal acquisition system, amending over 225 laws, literally impacting every aspect of the acquisition system.

Congressional legislation was not the only mechanism for change during this period.  Acquisition reform also became a major policy objective of the Department of Defense during the early 90's.  One of the first steps toward acquisition reform occurred in June 1993 when Ms. Colleen Preston, the first Deputy Undersecretary of Defense for Acquisition Reform, in response to industry and government demands for improvement, established several process action teams to examine several areas of the acquisition process.  When Dr. Perry became Secretary of Defense in 1994, he placed emphasis on reducing cycle time in defense acquisition and questioned many of the systems and techniques used by DoD in the procurement process.  In February 1994 Dr. Perry issued a policy memo entitled “Acquisition Reform-A Mandate for Change”, which has come to be referred to as the “Perry Memo.”
  The “Perry Memo” built upon the findings of the 800 panel to define DoD policy on acquisition reform, specifically emphasizing the use of performance-based requirements, adoption of more commercial like practices, and the need to streamline the acquisition process.

The Air Force stepped to the forefront of the acquisition reform movement within DoD in May 1995 when it announced eight broad and far reaching changes to the Air Force acquisition process collectively known as the “Lightning Bolt Initiatives.”
  Simplistically stated, the “Lightning Bolt Initiatives” were created to promote and institutionalize a “cultural change” in the way the Air Force acquires its goods and services.  In contrast to prior attempts at acquisition reform, the Lightning Bolt Initiatives were not mere broad policy statements but were instead specifically designed to target specific and measurable goals.  Additionally, the Lightning Bolt Initiatives created a unique mechanism to help ensure that real change occurred.  The first Lightning Bolt established the Centralized RFP Support Team (CRFPST) to ensure all RFPs, contract actions, and contract modifications over $10 million in value embraced the tenants of acquisition reform.  This multi-functional team was physically located at Wright-Patterson AFB.  Although designated AFMC/AQ, the team was tasked with Air Force wide responsibility and reported directly to SAF/AQ.  The primary mission of the Centralized RFP Support Team was to provide education and hands-on support on implementing acquisition reform initiatives directly to program offices.
  Thus the CRFPST was an action office and did not formulate acquisition reform policy.

Shortly after the announcement of the initial Lightning Bolt Initiatives a ninth initiative was announced to provide for training on acquisition reform.  In March 1996 the new Air Force Acquisition Executive, Mr. Money, announced two new Lightning Bolt initiatives, bringing the number of initiatives to eleven.
  One of these initiatives, Lightning Bolt 10, was specifically targeted to reduce acquisition cycle time by fifty percent.  Cycle time, in this context, was defined as the time from a validated, funded, requirement to the award of a contract to satisfy that requirement.
  The Lightning Bolt 10 working group finished its work in February 1997 by publishing its findings in the Lightning Bolt 10 & 10A Reports.  The Lightning Bolt 10 Report addressed competitive acquisitions while the Lightning Bolt 10A Report addresses sole source acquisitions.  Collectively, these two reports identified the majority of Air Force “best practices” current at that time and provide a good source document for basic acquisition reform principles.
   

1.2  The New Air Force Acquisition Reform Structure

By the summer of 1998 the pace of change became so fast, the number of initiatives so many, and the number of offices involved so prolific that it became increasingly difficult to stay abreast of the changes.
  Therefore, the Air Force created a New Air Force Acquisition Reform Structure in an attempt to bring order to the process.  The primary players within the new acquisition reform structure include:  The Acquisition Reform Council, the Acquisition Reform Core Team, Reinvention Teams, Acquisition Reform Champions and the new Lightning Bolt POCs.  In addition, there are two new organizations at AFMC: The Centralized Acquisition Support Team (CAST) and the Acquisition and Sustainment Executive Council.

1.2.1  Acquisition Reform Leadership Council

The Acquisition Reform Leadership Council was established by Mrs. Darleen Druyun, Principle Deputy Assistant Secretary of the Air Force for Acquisition and Management, to improve communication and coordination among the acquisition reform process owners.  Members are drawn from HQ USAF, the Air Force Secretariat, HQ AFMC, Product and Logistics Centers, MAJCOMs, OSD, and industry.

1.2.2  Acquisition Reform Core Team

This is a group of selected individuals from various organizations including USAF and SAF staff, Reinvention Team Leaders, Acquisition Reform Champions and functional and process experts from within the acquisition workforce and industry.
  Their charter is to collect analyze and distill acquisition reform ideas into proposed Reinvention Team themes, support the Acquisition Reform Council, and support the reinvention teams and team leaders.  

1.2.3  Acquisition and Sustainment Reinvention Process  

The concept of “Reinvention Teams” was created in July of 1998 to study and develop selected ideas in specific high payoff areas.  Their charter required them to look beyond tasks, jobs and organizational structures, and to focus on processes and process improvement.  The initial set of four reinvention teams (“first wave”) were all in AFMC and included: Contract Award Cycle Times, Evolutionary Acquisition, Program Element Consolidation, and Cost as an Independent Variable (CAIV)/Sustainment in the requirements process.  The second wave of reinvention teams included: Commercial Services (AFSCAGII), Reengineering the Source Selection Process, Centralized Sustainment Contracts (corporate contracts), Training; and Total Ownership Costs.  For a current list of reinvention teams, see http://www.safaq.hq.af.mil/initiatives
1.2.4  Acquisition Reform Champions  

Acquisition Reform Champions are responsible for acting as the lead advocate for acquisition reform across their organizations.  They identify and facilitate resources for acquisition reform, including those needed to support ongoing reinvention teams at their bases.  There is an Acquisition Reform Champion appointed at each MAJCOM and each center within AFMC.
  The Acquisition Reform Champions are appointed by the MAJCOM commander and AFMC Center commanders.  The AFMC Acquisition Reform Champion was orginally the Director of HQ AFMC/AQ.  However, in October 2000 AFMC/AQ was merged into a new organization, AFMC/DR-CA.  The new organization is now called the Centralized Acquisition Support Team (CAST).  The CAST Director is currently the AFMC Acquisition Reform Champion.

1.2.5  The 1999 Lightning Bolts

On 23 April 1999, Mrs. Darleen A. Druyun, Principal Deputy Assistant Secretary of the Air Force for Acquisition and Management, announced a new set of Lightning Bolts designed to reenergize acquisition and sustainment reform activities, including: 99-1, Expand the Role of Acquisition Support Teams, 99-2, Superior Source Selections, 99-3, Market Analysis and Pricing Centers of Expertise, 99-4, Alternate Dispute Resolution (ADR), 99-5, Operational Contracting Support to the Aerospace Expeditionary Forces, 99-6, Improved Contract Accounting and Payment Process, and 99-7, Product Support Partnerships.

1.2.5.1  Lightning Bolt 99-1, Expand the Role of Acquisition Support Teams

This Lightning Bolt expands the charter of the Acquisition Support Team, HQ AFMC/AQ, and the supporting Center level elements to encompass the full range of pre-award activities, to include risk assessment/management, acquisition strategy development, performance-based solicitation development, and source selection.  RFP Support Offices at each center were renamed Acquisition Support Teams (ASTs) and continue to employ the multi-disciplined approach to promulgate reforms in Air Force business practices throughout AFMC.  The ASTs create and deploy tools to enable the development of acquisition strategies based on program risk as well as the compilation of performance-based solicitations.  The teams will also be able to provide expert advice throughout the formal source selection process.  These may include such items as numbers of evaluation notices issued in a given source selection, number of amendments to a given solicitation, time elapsed between formal solicitation release and the source selection decision, etc.  The Lightning Bolt 99-1 Team began development of this initiative in March 1999 with the formal announcement by SAF/AQ on 23 April 1999.  Throughout the spring/summer of 1999, the HQ AFMC and local teams worked together to fully develop this new capability.  Full operational capability began on 1 October 2000.

1.2.5.2  Lightning Bolt 99-2, Superior Source Selections

This initiative sought to improve the consistency, quality, documentation, and debriefings on all Air Force source selections by identifying Source Selection Expert Advisors (SSEAs) at each AFMC center and at each operational MAJCOM HQ/LGC that will actively participate in or be available to provide assistance on all Air Force source selections.  The implementation team developed training materials that include and encourage the use of innovative approaches through sharing and adoption of best practices, lessons learned, and acquisition reform initiatives.  Special emphasis was placed upon documenting the source selection authority’s decision.  The SSEAs meet quarterly to discuss new policy initiatives and share best practices and lessons learned.  Extensive use of web based electronic tools has proven effective in facilitating communication, and discussing actual source selection scenarios.  Within AFMC, active participation by designated expert advisors was made mandatory 1 September 1999 for source selections above $100M.  These expert advisors are available to provide advice and assistance on all other source selections.  In the operational MAJCOMs, active participation by designated expert advisors is mandatory for source selections above $10M.

1.2.5.3  Lightning Bolt 99-3, Market Analysis and Pricing Centers of Expertise

This initiative creates multi-functional Centers of Expertise (COE) at each Product and Logistics Center to gather, organize, analyze and maintain information on market products, practices, technologies, standards and companies.  The Lightning Bolt supports the definition of requirements, assessment of risk, development of acquisition strategies, execution of price base acquisition, conduct of source selections, and risk management.  The goals of this Lightning Bolt are:

· Expand the use of commercial item solutions and the adoption of commercial practices in support of warfighter needs

· Support the use and conduct of price-based acquisition strategies including the development and deployment of training and tools, and

· Integrate the technical, contracting, and program management functions in the conduct of market research

Each Product and Logistics Center created a centralized COE in accordance with an overarching management framework developed by the HQ AFMC Lightning Bolt Team, to exploit their existing areas of expertise.  The COEs are responsible for gathering organizing, analyzing, and maintaining information on market products, practices, technologies and standards for their particular identified area of expertise.  The information that each Center is responsible for is aligned with the product line structure.  The Market Analysis and Pricing COEs are populated with a multi-functional team that will integrate its activities with the Acquisition Support Team (AST) office located at each of the Centers. The COE will aid in the definition of requirements, development of acquisition strategies, the execution of price-based acquisitions and the conduct of source selections.  The Lightning Bolt initially focused on ACAT I and II programs since it is believed they will provide the greatest initial payoff.  Training profiles will be developed to train the multi-functional COE teams on the Center of Expertise concept and tools for market and pricing analysis.  The AST members were trained on their role associated with the COE.  Training will also be made available to educate the workforce on the COE concept, use of the COE market information and supplemental market investigation.

Lightning Bolt 99-3 is important to the Air Force since FAR Part 10 requires market research be conducted to determine if requirements can be met through commercial item acquisition.  By establishing Market Analysis and Pricing COEs, the Air Force built upon the expertise that already exists across the various Product, Test, and Logistics Centers.  This enhanced market research capability enables the acquisition community to take advantage of the commercial marketplace and utilize "best acquisition practices" in the DoD acquisition process.  The result is reduced cost, improved quality, shorter cycle times, and ultimately, better weapon systems.  This capability goes beyond merely commercial acquisition by providing a link among the various Centers and creating the advantage of a broad base of expertise.  Ultimately, Lightning Bolt 99-3 will help the warfighter by providing an improved process to acquire better weapon systems.  By becoming knowledgeable buyers, the Air Force can populate its weapon systems with proven products that are easily maintained, repaired or replaced.

1.2.5.4  Lightning Bolt 99-4, Alternate Dispute Resolution (ADR)

This Lightning Bolt mandated an Air-Force-wide initiative to encourage appropriate use of ADR across the entire spectrum of Air Force acquisition.
  Alternative Dispute Resolution (ADR) refers to a variety of streamlined resolution techniques designed to resolve issues in controversy more efficiently when the normal negotiation process fails.  FAR 33.201 defines ADR as “…any type of procedure or combination of procedures voluntarily used to resolve issues in controversy.  These procedures may include, but are not limited to, conciliation, facilitation, mediation, fact-finding, mini-trials, arbitration and use of ombudsmen.”  FAR 33.201defines an “issue in controversy” as a material disagreement between the Government and the contractor which:  (1) may result in a claim; or (2) is all or part of an existing claim.  It is not “giving away the farm”, “paying a premium”, or an “easy way out.”  It is a disciplined approach to resolving contract issues.  It is important to note that ADR is not just an alternative to litigation, rather it is an extremely effective business tool available to the Contracting Officer and Program Manager to resolve contract issues in controversy long before litigation is contemplated. 

Lightning Bolt 99-4 mandated that all ACAT I & II programs execute a program level ADR agreement with their contractors by 1 October 1999.  The program-level agreements serve as one of the steps to be taken by the Air Force in implementing direction provided in the Presidential Memorandum on ADR, dated 1 May 1998 and Air Force Policy Directive 51-12, dated 22 Feb 1999.
  These program agreements also support government and industry leadership commitment contained in existing ADR corporate agreements.  Although these agreements can be either a memorandum of understanding between Air Force program officials and their industry partners or special contract requirements contained in the contract, a memorandum of understanding are preferred.  The basic agreement should be tailored to meet the needs of programs in various stages of the acquisition life cycle.  These agreements and sample agreements may be viewed on the ADR website at http://www.adr.af.mil.

Air Force Acquisition ADR Program: Lightning Bolt 99-4 is but one aspect of the overall Air Force Acquisition ADR Program.  Air Force Policy Directive (AFPD) 51-12 requires the development of an Air Force Five-Year ADR plan to ensure that various functional offices determine the goals, shape and size of the ADR effort for their functional area.  In July of 1999, the Assistant Secretary of the Air Force for Acquisition (SAF/AQ) approved the acquisition community’s Five-Year ADR plan.
  Its goals are: 

· To use ADR to the maximum extent practicable and appropriate to resolve contractual issues in controversy at the lowest level possible using the least expensive means appropriate. 

· To develop coordinated strategies for the management of contract controversies to include mission need, legal and fiscal issues.

· To promote creative, efficient and sensible outcomes to contractual disagreements.

· To track and measure the efficiency, effectiveness and overall usage of ADR, and continuously seek process improvements  This last goal recognizes the need to track our results in order to realize the Air Force’s overarching goal of reducing “tangible and intangible costs, in time and resources, associated with dispute resolution.” 
  

Corporate and Program ADR Agreements: The Air Force has entered into Corporate-level agreements with 17 of its largest suppliers to use ADR before resorting to litigation.  While there is some variation among the wording used in these Corporate Agreements, each of them essentially establishes the following commitment by senior-level decision-makers:

In the event an issue cannot be resolved through negotiation, the parties shall, in lieu of litigation, endeavor to use ADR to facilitate resolution.  Air Force and Corporate management will be kept advised of the progress in resolving these issues whether through negotiation or through ADR techniques.

Both the Air Force and the contractors take these agreements seriously and intend to use these agreements to promote conflict resolution.  Pursuant to Lightning Bolt 99-4, the Air Force entered into program-level ADR Agreements covering most of its major weapon system contracts.  These agreements commit senior management of those programs to using ADR before resorting to litigation.  A complete listing of programs that have an ADR program-level ADR Agreement, along with a host of sample program-level ADR agreements, is available on the Air Force ADR Program web site at http://www.adr.af.mil
Creation of an Air Force Acquisition ADR Infrastructure: Pursuant to the AQ ADR Plan, the Air Force has created a multi-disciplinary and multi-agency ADR Advisory Team and placed ADR Champions at each Center within the Air Force Materiel Command (AFMC) and each Major Command Headquarters.  Additionally, the legal community created an ADR Division within the Air Force Directorate of Contract Dispute Resolution (previously known as the Air Force Trial Team) to emphasize the importance of using ADR techniques.  For more information on ADR Program see the ADR Reference Book at the Air Force ADR website.  http://www.adr.af.mil
1.2.5.5  Lightning Bolt 99-5, Operational Contracting Support to the Aerospace Expeditionary Forces

Air Force Contracting is restructuring its operational contracting squadrons to better support the Air Expeditionary Forces concept.  Air Force Contracting studied various organizational issues and finalized a contracting squadron structure which provides it with flexibility to adapt to and address the vast changes experienced in base-level contracting in the 1990s.  All Operational Contracting Squadrons were directed to re-organize by the end of FY99.  For current deployment contracting information see https://www.afmc-mil.wpafb.af.mil/organizations/HQ-AFMC/PK/pko/gotowar.htm
1.2.5.6  Lightning Bolt 99-6, Improved Contract Accounting and Payment Process

This Lightning Bolt addressed Air Force-wide problems with the timeliness and accuracy of contract payments.  It provides selected program offices the opportunity to test innovative solutions including:  streamlining the structure of accounting data included in AF contracts, expanded use of purchase cards as a payment vehicle for major weapon system and service contracts, improved payment prevalidation process, and consistent payment instructions.  AFMC began test programs involving the B-1, B-2, GPS, AMRAAM, DMSP, JASSM, JADM, MILSATCOM, and F-16 programs offices and two major service contracts.  The initiative to roll up accounting data is expected to result in fewer Accounting Classification Reference Numbers (ACRNs) on a contract with less risk for data input errors, payment from an incorrect fund citation, and few delays in prevalidation.  For the government, this means more accurate and timely obligation and expenditure reporting with fewer resources needed for reconciliation.  For the contractor, this initiative will result in more timely payments.  The initiative to use purchase cards for payment will provide the contractor with immediate payment resulting in reduced costs for maintaining working capital which could lead to reduced program costs.  Including other efficiencies in this process for the government is expected to result in more accurate payments with fewer unmatched disbursements. Improvements in the prevalidation process will ensure problems are identified to the program office early to avoid compounding errors and to facilitate correction.  For the contractor, this will significantly reduce payment delays.  Establishing standard guidelines for contract payment instructions will eliminate misunderstandings and inconsistent disbursement practices ensuring the program office can more effectively manage expenditures, paying offices can record payments properly, and prevalidation can be more timely.  
1.2.5.7  Lightning Bolt 99-7, Product Support Partnerships.

This Lightning Bolt facilitates the implementation of reengineered weapon system product support concepts, with an emphasis on public/private partnerships, to achieve more effective weapon system sustainment at a lower Total Ownership Cost (TOC).[see section 2.1]  Public-private partnering should be pursued to take advantage of the best government or commercial repair sources.  The goal is to integrate and benefit from the mutual strengths of government depots and private industry to enhance product support to the warfighter.  The basic tenets of reengineered product support were developed as a result of an OSD-led effort to “restructure (weapon system) sustainment” in response to congressional direction under Section 912 of the 1998 National Defense Authorization Act (NDAA). With broad DoD representation, multi-discipline teams developed comprehensive implementation plans over a five-month period.  In addition to formal action plan reports, the Product Support Reengineering Team produced a Product Support Competitive Sourcing Guide, intended to serve as a key document in facilitating the implementation of the new product support concepts.  This guide, currently in draft form, will serve as the primary document for implementing improved product support within the Air Force.

1.2.6  Acquisition Support Team (AST)-AFMC/DR-CA (CAST)  

The Centralized Acquisition Support Team (CAST) is the new name for the Centralized Request for Proposal Support Team (CRFPST), created by the first Lightning Bolt.  The name was changed in the summer of 1998 to recognize its change in mission.  Later in 2000, the CAST was incorporated within the Directorate of Requirements in HQ AFMC, while still retaining its Air Force wide mission.  The mission of the CAST is to institutionalize acquisition and sustainment reform throughout the Air Force.  This involves program consultation, extension of acquisition reform tenets to the sustainment process, providing just-in-time training on acquisition/sustainment reform principles, participation on lightning bolt reinvention teams, and identifying and dispersing reform ideas, innovations, tools and lessons learned.

1.2.7  AFMC Acquisition Sustainment Executive Council (ASEC)  

The ASEC replaces the Acquisition Reform Senior Steering Group (ARSSG).  This is an AFMC IPT to coordinate acquisition reform efforts within the command and to define and provide command resources for the reinvention teams.  ASEC core members include representatives from headquarters functionals including, JA, AQ, FM, LG, PK, DO, EN, and SC. 

2  LIFE CYCLE PROGRAM STRATEGY

Today, the primary objective of the acquisition strategy is to acquire systems at the lowest life cycle cost, in the shortest possible time, that meet the users needs.  Despite top-down direction to develop end-to-end, cradle to grave systems, program acquisition strategies are often focused primarily on developing, acquiring, and initially fielding weapon systems.  With the profound changes brought on by the end of the Cold War and consequent DoD down-sizing, much greater emphasis has been placed on creating true longer term strategies and considerations for controlling the cost of ownership over potentially decades of system operation.  This gives rise to a concept called “Life Cycle Management Strategy.”  A Life Cycle Management Strategy addresses not only traditional acquisition aspects, but also includes up-front operational support, upgrades, and retirement considerations - many times referred to as Sustainment.  Thus, the Life Cycle Management Strategy for a weapon system encompasses the technical and business strategies for developing, acquiring, fielding, operational support, upgrading/improving, and retiring a particular system.  Therefore, program teams should focus on formulating the Program Life Cycle Management Strategy from which it derives the supporting strategies discussed below.

2.1  Reducing Total Ownership Cost (R-TOC)

[Note, more detailed information about R-TOC can be found under www.safaqxt.rtoc.hq.af.mil/] 
A disciplined management approach exists for acquiring systems and material to satisfy Air Force needs.  These acquisition processes have allowed the Air Force to acquire affordable systems.  However, these processes are not sufficient to meet today’s challenges. The Air Force must reduce Total Ownership Cost (TOC) in order to meet modernization needs and affordable readiness goals.  

TOC includes the cost of research, development, acquisition, test and evaluation, operation and support (O&S), and disposal costs.  Once these costs are identified and understood, the AF can:  

· Identify system design/sustainment options (“trade space”);  

· Determine where waste/non-value added processes exists; and  

· Make smart decisions to reduce future costs, eliminate waste, and recapture dollars.

A team effort is required to effectively implement significant cost reductions.  PMs, field activities, depots, MAJCOMs, contractors, and Air Staff are all part of the team, and they all control costs either directly or indirectly.  No single activity has direct control over all costs. The PM can serve as a focal point to gather and present information to show the history, current status, and trends of his/her program’s cost profile.  TOC is an important concept and requires everyone’s contribution.  By working together as a team, the Air Force can make the changes needed to maintain the readiness required supporting national objectives and sustaining the Air Force well into the 21st century.

The R-TOC program establishes a comprehensive, long-term, cradle to grave process for Air Force cost reduction.  R-TOC covers all cost reduction including weapon system, infrastructure, and indirect costs.  The R‑TOC office in SAF/AQ is the focal point for the AF R-TOC program.

The R‑TOC program seeks to reduce the cost of products and processes used to acquire, operate, and sustain weapon systems as well as infrastructure costs.  The aim is to realize significant cost reductions in order to free up budgetary Total Obligation Authority (TOA) to help fund urgent modernization priorities.  At the DoD-level, the requirement to reduce TOC is driven by the need to provide $60 billion for weapon system modernization.  The primary objectives are to capture and arrest cost growth; reduce the costs, and capture the savings; and then reinvest the savings into future procurements.

The R-TOC approach includes change as a central ingredient to the implementation process.  Changes in current processes are required to enact significant cost reduction.  Changes necessary to achieve significant cost reduction require top management commitment and a sense of urgency that permeates the organization.  Leadership is critical to overcome organizational inertia and motivate personnel to make changes necessary to reduce cost.  The change process is integral to the R-TOC process.  In his book, “Leading Change”, John Kotter provides eight steps necessary for change:

1.
Establish Sense of Urgency

2.
Create Guiding Coalition

3.
Develop Vision and Strategy

4.
Communicate Vision

5.
Empower Broad-Based Action

6.
Generate Short-Term Wins

7.
Consolidate Gains and Produce More Change

8. Anchor New Approaches in the Culture

The implementation steps for a successful R-TOC program include the following:

2.1.1  Identify R-TOC Requirements

The first step is to identify the cost reduction requirement or target.  This provides the basis for establishing the sense of urgency needed to get the change process started.  Benchmarking techniques may be helpful in refining the local R‑TOC requirement.  In acquisition, the R-TOC requirements may be defined by examining the "cost gap" between the initial life cycle cost estimate, based on legacy systems, and an estimate of available future year funding.  It is important to note that PMs often have limited visibility of operation and support costs.  As a result, Program Managers should work closely with the using command to gain the visibility necessary to determine cost reduction requirements.  This step should not be confused with the process of establishing Warfighter requirements.  TOC reduction requirements need to be reconciled with the Warfighter’s requirements.  In this step, the stage is set for cost trade-offs by establishing a sense of urgency and cost reduction mind-set.  

2.1.2  Team with Warfighter and Other Stakeholders

Once the R-TOC requirement is identified, the next step is to form a team.  The R-TOC team should include representatives of all the stakeholders.  The System Program Office (SPO) and Warfighter are the key participants, but make sure to include other using and supporting organizations including contractors.  All organizations controlling part of the weapon system or installation cost should be involved in the R‑TOC effort.  There is a risk in not including all stakeholders. 

2.1.3  Establish R-TOC Baseline 

The R-TOC team’s first task is to establish a baseline.  There are three baselines in this regard; the RTOC baseline, the performance baseline and the risk baseline.  The baseline is the foundation from which change can be effectively measured.  In addition to cost, the baseline should also include performance measures (e.g., Mission Capable Rate, up time, coverage, ton-miles, and customer request cycle time etc.) and development or sustainment risks.  

1.  The R-TOC baseline should represent a one-year snapshot for steady-state programs (e.g., fielded systems, installations).  Be sure to select a stable/typical year, or use and average over several recent years.  R-TOC baselines should exclude sunk costs.  When extrapolating the baseline, be sure to adjust for future modifications and changes in fleet size. 

The primary source for baseline cost information is the Air Force Total Ownership Cost (AFTOC) management information system.  AFTOC provides cost information about Air Force weapon systems by consolidating data from the Automated Budget Interactive Data Environment System (ABIDES) data base and other financial and logistics standard systems.  Program office financial managers can provide more detailed investment cost breakouts that are available in AFTOC.  Also, Activity-Based Costing (ABC) techniques can be used to establish cost baselines for processes. 

2.  The performance baseline is also critical.  To establish the performance baseline, use Multi-Echelon Resource and Logistics Information Network (MERLIN) and System Executive Management Report (SEMR)
  These systems provide a macro level view of the health of selected AF weapons systems.  MERLIN contains aircraft and engine data.  SEMR contains data for some non-aircraft systems.  Performance measures should be tailored to individual program requirements.  

3.  The third baseline to be established is the risk baseline.  Any opportunities for cost savings must be evaluated in light of changes to the risk baseline.  Risk baselining applies both to fielded, steady state programs as well as to new programs.  Risk analysis can also be used to estimate the most probable cost.  

2.1.4  Identify and Analyze Cost Drivers

Once the R-TOC baseline is established, the next step is to identify and examine cost drivers.  The distribution of cost in the baseline should be examined to determine cost drivers.  Typical questions to be asked include: 

· Why are costs high in certain areas and what can be done by whom?

· Where have costs fluctuated significantly?

· Which costs are related to flying program?

· Which costs appear to be “fixed”?

· What risks exist?

Graphs can be useful in spotting trends and high drivers and help communicate the cost picture. 

2.1.5  Set Cost Performance Goals

The bottom line result of establishing the cost-performance baseline and identifying cost-performance drivers is establishing R-TOC/CAIV cost and performance goals or targets.  The R-TOC/CAIV process involves setting aggressive development, unit production, and/or O&S cost goals that include a margin for cost-risk; and establishing critical KPPs for systems in acquisition and logistic mission performance parameters for fielded systems.  Cost goals should relate directly to affordability.  Goals for acquisition and sustainment may include Average Unit Procurement Cost (AUPC) and Average Unit O&S Cost (AUO&SC).  Goals must be tailored to the specific systems.  Acquisition costs can be expressed as a cost profile, for example, average unit recurring production cost verses production lot number.  Sustainment costs goals may be expressed as a percentage reduction relative to O&S cost of the existing or similar system.  For systems in acquisition, confidence levels for development, procurement, and sustainment cost goals will vary with the phase of the program.  Other considerations in setting goals include costs of comparable systems, mission effectiveness studies, technology based trends, and commercial business practices.  Regardless of how they are developed, goals should consider both cost reduction targets and performance requirements. 

2.1.6  Define Strategies and Cost Reduction Initiatives

After setting goals, define strategies and generate Cost Reduction Initiative (CRI) ideas.  Since R‑TOC targets both processes and products, all reasonable cost cutting ideas should be considered.  Acquisition Reform (AR) provides significant opportunities to alter traditional ways of doing business.  Operational processes and technical requirements should not be held sacrosanct.  Any activity or requirement that provides no, or low, value added to the product/process should be carefully scrutinized for tailoring or elimination.  Individuals directly involved in the process often have the best ideas on ways to reduce cost, therefore, it is important to solicit cost reduction ideas from all stakeholders.  Activity Based Costing/Management (ABC/M) are useful techniques to identify CRIs for indirect costs.  Make use of ABC pilot program results and lessons learned from R-TOC pilot programs and CAIV flagship programs. 

2.1.7  Evaluate and Prioritize

It is essential to prioritize all cost reduction initiatives and plan for their implementation.  Some ideas will not be feasible.  For these, document the reason for not pursuing the idea and provide feedback to the originator.  Prioritize feasible ideas into three categories: 

· Those with near term impact that require little or no investment

· Those with near to mid-term impact requiring some investment or approval by external organizations

· Long term initiatives requiring further study

Start with the first category to achieve short term wins.  Identify, document, and assess costs, benefits, and risks for each initiative.  Initiatives can be prioritized using techniques like Analytic Hierarchy Process (AHP) 
.  Then, develop implementation plans including an estimate of the savings, implementation schedule, and methods of tracking implementation and savings.  For those initiatives requiring external support in the form of funding or approvals, develop the business case to obtain the necessary support.  For long term initiatives, develop study plans. 

2.1.8  Plan and Implement

Prior to implementing the CRI, develop a comprehensive plan.  The objective is to provide a sound, executable foundation for realizing cost savings associated with the initiatives.  The R‑TOC implementation plan should make the business case for the initiative and establish an action plan for implementation.  Risk planning and identification of risk handling approaches are key components of the planning process. 

2.1.9  Measure and Report Progress

Finally, measure progress.  How well the baseline has been established will directly impact the ability to effectively measure actual savings.  In addition, many factors may impact the ability to gauge savings.  For example, a CRI may have created savings in a particular cost category, but mandated modifications or changes in operations may mask these savings.  It is paramount that PMs be able to isolate the impact of CRIs from other factors to determine if cost reductions really did occur.  Tracking actual savings accrued is critical to measuring R‑TOC progress and to refining estimating techniques.  Technical Performance Measurements (TPMs) can be used to show draw down of risk anticipated from specific tests and intermediate milestone accomplishments.  If appropriate, earned value metrics can assist in measuring cost performance towards cost goals.  R-TOC progress is reported in portfolio reviews.  Regular reporting is intended to help anchor R-TOC in the Air Force culture.

2.2  Cost As An Independent Variable (CAIV)

The term “Cost as an Independent Variable” (CAIV) was first coined by Dr Paul Kaminski (former USD A&T) in mid-’95 in a memorandum entitled “Policy on Cost-Performance Trade-Offs.”
  The memorandum set out to establish a process to “increase the effectiveness of our forces while remaining within the bounds of our resources” by focusing on life-cycle cost-performance trade-offs.  Later, in another paper, he defined CAIV as “ the DoD equivalent of best commercial business practices.”
  From that beginning, CAIV has grown to become a significant focus area under the umbrella of “Acquisition Reform.”  Unfortunately, the term has been defined in numerous ways by different services and often within the same service, creating a great deal of confusion about the concept.  While its meaning has often been obscured by various efforts to define and redefine it, basic fundamental doctrinal pillars, or tenets, have been developed by the Air Force.  Air Force Instruction (AFI) 10-601 (1998) defines CAIV as “the process of using better business practices, allowing trade space for industry to meet user requirements, and considering operations and maintenance costs early in requirements definition in order to procure systems smarter and more efficiently.”  CAIV drives system design decisions by providing comprehensive information on alternatives and impacts.  CAIV exerts the most leverage when it influences system design.  

The Air Force established a set of tenets that are core to CAIV implementation.  The concept of well-understood trade space is the capstone tenet that enables decisions critical to meeting user needs while reducing TOC.

2.2.1  Trade Space

CAIV provides better support for critical decisions by identifying viable performance, schedule, cost (TOC), and risk trade space.  Identification and use of viable trade space, or the range of alternatives, with full knowledge of real and potential impacts, is essential for making the right decisions to meet user needs while reducing TOC.  Risk must also be included in two ways.  First, risk is a fourth dimension in the trade space, recognizing that critical decisions may be driven by the risks of certain alternatives.  Second, risk actually “discounts” the anticipated performance, cost, and schedule options.  In other words, risk lessens the trade space to ensure a decision-maker does not trade away something that may not be attainable.  The trade space is of course multidimensional, corresponding to the number of KPPs.  Tradeoffs can be performed at many levels.  The user must agree to the tradeoff.  When a contractor has configuration control below the “A Spec,” then the contractor can make tradeoff decisions as long as the A Spec is met.  The key is that decision maker must fully understand impacts on the other elements, especially cost (TOC), in the trade space.

2.2.2  Capabilities –Based Requirements

CAIV relies upon capability-based requirements.  Implementation requires the user to define capability-based requirements, stating what the system needs to do instead of how to build the system and how subsystem allocations are made.  Such definition allows the system development team flexibility to define a best-value system meeting user requirements.  This requires the development of operationally-oriented performance requirements with a minimum number of KPPs.  Through CAIV trades, the program can take advantage of alternative approaches and designs to achieve higher levels of performance at the same or lower levels of cost as more information allows cost estimates to become more refined and accurate.

2.2.3  Partnering

CAIV relies on partnered management of the trade space between the user, acquirer, and industry participants, including strong involvement from the sustainment experts in each of the three communities.  Under CAIV, the user defines system requirements, with comprehensive input from sustainers.  In addition, the acquirer and industry partners support the user by identifying and quantifying the major risks and TOC drivers, thereby enabling better informed decisions.  The acquirer leads system development, with strong user and sustainer involvement on potential trades identify by the acquirer or industry.  Industry, user contractual incentives, allocates requirements and designs systems which minimize TOC, seeks lower cost and equally capable alternatives for system elements under its control, and makes recommendations for elements not under its control (based on trade studies). CAIV relies on acceptance of higher risk to aggressively pursue a “best value” system for the user.  Contractors and IPTs should be given incentives to conduct effective and meaningful cost performance tradeoffs.

CAIV-based threshold and objectives for KPPs, life-cycle cost targets, and critical milestones become the core drivers for the program.  These core parameters must be consistent across the ORD, acquisition program baseline (APB), acquisition strategy, and test and evaluation master plan (TEMP) that come together beginning with MSI.  

2.2.4  TOC/LCC Focus

CAIV requires all team members to maintain focus on TOC/LCC.  Fiscal constraint is a reality that all Air Force stakeholders must recognize.  Based on the determination of resource availability, stakeholders must set an aggressive but realistic TOC target for the system. Typical targets for procurement and sustainment are average unit procurement cost (AUPC equals total procurement funding/total quantity) and average unit O&S cost (AUO&SC equals unit cost per flight hour, etc.).  Each of these metrics can be tailored to the specific system.

Confidence limits for development, procurement, and sustainment cost targets will vary with the phase of the program as well as system complexity and the degree to which it is pushing the state of the art.  Estimating TOC/LCC poses a significant challenge early in the program, especially for cutting-edge programs.  In addition, government and industry have sometimes had large variances in cost estimates, leading to program start complications.

2.2.5  Risk-Based Management

Risk management is an integral part of CAIV.[See Section 3]  It recognizes we cannot afford to avoid all risk, but rather must manage the critical risks.  A comprehensive and disciplined risk management program throughout a program’s life cycle is critical to effective management to meet cost, performance, and schedule.  Program partners must jointly identify, analyze, and prioritize critical program risks, then periodically review handling plan progress.  Handling approaches can run the gamut from developing alternate designs for critical components to simple monitoring to ensure a risk does not take root and grow.  It is important to remember that risk management is used throughout a program’s life cycle.

2.2.6  Measurement

Measuring progress toward attaining goals is a challenging but critical element of CAIV implementation.  Proper metrics will add value by aiding decision making rather than simply reporting status.  Metrics should measure a wide range of parameters, including health of critical processes, effectiveness of cost saving initiatives, and status of the “value stream.”  The earned value management system (EVMS) and technical performance measurements (TPMs) provide particularly useful metrics.

2.3  Flexible Sustainment   

A program’s support strategy has a profound effect on the overall program strategy and costs.  Supportability analyses, including comparison of commercial and organic capabilities, should be conducted as an integral part of the systems engineering process beginning at program initiation and continuing throughout program development (design for support).  The support/sustainment approach selected should be based on operational needs/requirements, support economics and support risks to the program. 

Flexible Sustainment is basically the application of acquisition reform principles to the sustainment process.  It is a process that encourages the program manager to use performance-based specifications and to develop innovative, cost effective, life cycle solutions.
  Flexible Sustainment consists of two processes:  (1) Reliability Based Logistics (RBL), 
 a process which emphasizes the importance of designing reliability into systems in order to reduce the fielded maintenance support infrastructure, and (2) Trigger Based Item Management (TBIM),
 which recommends assessment of fielded systems trends and a re-examination of the maintenance plan when “triggers” (such as changes in reliability or maintainability trends, a change in technology, or diminishing resources) are detected.  RBL addresses the spare versus repair decision logic, use of warranties, insurance spares, and organic or commercial repair methodologies.  In addition to RBL and TBIM, other innovative support solutions, such as procurement of Form-Fit-Function-Interface (F3I) spares and performance warranties should be considered as support alternatives, if cost effective.  F3I is not a new concept but it does support the tenets of acquisition reform by using performance-based product requirements.  The end item performance must be verified to be unaffected by the design and/or process change.  Use of warranties can offer unique opportunities to implement innovative cost and supportability solutions and should be included in risk management studies.
 

Logistics support requirements are first determined while establishing a maintenance support baseline using guidance provided in the Mission Need Statement (MNS) and the Operational Requirements Document (ORD).  Development of an integrated maintenance concept is based on meeting the unique requirements of the system, optimizing the existing logistics infrastructure, and determining the most cost effective support system.  This is accomplished by including supportability analyses in the initial system design trade-off studies as part of the systems engineering process.  Development of the support planning process prior to System demonstration MS-B will enable consideration of supportability requirements to be included in follow-on, performance-based specifications and system design trade-off studies.  Up-front support planning decisions should address contractor versus organic maintenance, as well as the level of maintenance needed to meet operational requirements at the lowest possible level.  As the life cycle progresses from the System Demonstration phase, it is critical that the maintenance planning process be sustained in order to ensure lowest total life cycle costs of the system.  In accordance with DoD 5000.2R, performance includes supportability considerations. 
  

2.4  Operational Safety, Suitability, and Effectiveness (OSS&E)

An Air Force Policy Directive (AFPD 63-12), and associated Air Force Instruction (AFI 63‑1201), have been issued which require:  (1) delivery of systems and end-items with a baseline that enables the continuing assurance of OSS&E, (2) preservation of baseline OSS&E characteristics of systems and end‑items over their operational life, and (3) updating of OSS&E baselines when making modifications or changes to systems or end-items.  Although the focus of the policy is on systems or end‑items currently in or entering the operational inventory, thus the sustainment phase of acquisition, establishment of OSS&E baselines is required as an integral part of the milestone decision process during development.  HQ AFMC has issued further direction regarding OSS&E in an Air Force Materiel Command Instruction.  AFMCI 63‑1201 assigns AFMC responsibilities and requires the development of process and technical standards, and the implementation of best practices.  OSS&E policies codify responsibilities and authorities for single managers and chief engineers that span the program life cycle and must be carried out regardless of the nature of a particular acquisition strategy.  The responsibilities and authorities focus attention to the task of ensuring and preserving safety, suitability, and effectiveness characteristics of the products placed in the field.

3  RISK MANAGEMENT vs RISK AVOIDANCE

3.1  Risk Management
Risk management is an essential element of acquisition reform and also successful program management.  DoDI 5000.2 directs program managers to assess risk throughout the life of a program, stating:
  

PMs and other acquisition managers shall continually assess program risks.  Risks must be well understood, and risk management approaches developed, before decision authorities can authorize a program to proceed into the next phase of the acquisition process.  Risk management is an organized method of identifying and measuring risk and developing, selecting, and managing options for handling these risks.  The types of risk include, but are not limited to, schedule, cost, technical feasibility, risk of technical obsolescence, dependencies between a new program and other programs (e.g., closed architectures), and risk of creating a monopoly for future procurements.

AFMC considers risk management to be a four step process: (1) Risk planning where the process and organization are established to manage risk and preferably documented in a Risk Management Plan (RMP); (2) Risk assessments where risk identification and analysis is accomplished;  (3) Risk handling, which is the process of managing risk to prevent or mitigate its impact; and (4) Risk monitoring, the activity associated with tracking the effectiveness of the handling processes and continuing to assess the identified risk's potential to impact a program.  In short, risk management consists of identifying program risks, assessing those risks for criticality and impact on the program, and then managing those risks which are most critical to program success.  Risk analysis is useful in both developing an acquisition strategy and in managing a program throughout its lifecycle.  This represents a break with previous practice where, in some cases, many resources were wasted in attempts to bring all risks down to a low level.  In the past, there was often an attempt during source selection to evaluate everything and during performance to manage every detail of the contractor’s performance.  Transition to a risk based management approach increases focus on up-front risk identification, risk assessment; and then disciplined management of those risks.  Following contract award or change, key process monitoring, using contractor metrics and other information sources, may be used to assure adequate program execution.  This information would also be helpful as an input for periodic Contractor Performance Assessment Report (CPAR) submissions.
To be most effective, the first risk assessment should be performed early in the program, close to the publication of the Mission Needs Statement (MNS) and Operational Requirements Document (ORD).  The next risk assessment should be performed to support the acquisition strategy development review and the development of the draft request for proposal.  This will help ensure the system can be acquired within the technical, schedule, and budget constraints of the program.  Risk assessments should also be accomplished within the source selection process and should be a key element in the selection decision.  Additional risk assessments can be performed to support various events during the program life cycle including milestone reviews, program estimates, major engineering changes, or when there are indications that program risks should be reevaluated.  Technical risk is driven by the maturity of both the technology and application being integrated.  Support and manufacturing technologies available at contract award affect technical risk, as does a given contractor’s past performance in the technical processes involved.

Finally, risk management is viewed as an effective tool for use in the alternate dispute resolution process.  The basic premise of risk management is to focus management emphasis on those critical parts of a program that could cause cost, schedule, and performance problems.  By applying preventative measures problems are avoided or effectively mitigated and the probability of a dispute is reduced.  The post award risk management effort needs to begin with the post award conference and must continue through the full duration of the effort.

Making risk management an agenda item for the post award conference would properly emphasize the importance of it.  As a minimum a joint government/contractor team should be established and chartered to oversee the risk management effort.  This team should be populated with functional area experts and either co-led by the government and contractor program managers or structured to report directly to them.  The approach to risk management is program unique and can take many forms.  It is important however, to maintain a joint risk management plan and a joint risk list that are reviewed and updated at each program review.  Risk measurement can and should be integrated with other program metrics wherever possible so that it becomes a routine part of the program management process.   
3.2  Acquisition Planning/Acquisition Strategy Panels

Risk management is accomplished through the employment of effective and systematic acquisition strategy planning.  Acquisition planning must be accomplished on all acquisitions to ensure the government meets its needs in the most effective, economical and timely manner.
  Acquisition Planning is defined by the FAR as a “... process by which the efforts of all personnel responsible for an acquisition are coordinated and integrated through a comprehensive plan for fulfilling the agency need in a timely manner and at a reasonable cost.  It includes developing the overall strategy for managing the acquisition.”
  Written acquisition plans (APs) are mandated on all acquisitions for development that exceed an estimated cost of $5 million, acquisitions for production or services estimated to exceed $30 million for all years or $15 million in any one fiscal year,
 all system modifications when the estimated total acquisition cost of the modification is $10 million or more and other acquisitions involving Other Contracting at the discretion of the principal staff officer responsible for contracting at the MAJCOM and acquisitions that plan to use the Federal Supply Schedule (FSS) program.
  In some circumstances a special form of written acquisition plan, known as a Single Acquisition Management Plan (SAMP), is required. [see section 3.3.]

Acquisition strategy planning is a “top-down” process focused on the program manager 
 and incorporates the guidance of a standing multidiscipline group of executive and senior advisors early in the formulation of the acquisition strategy.
  Acquisition strategy planning is appropriate prior to any significant contractual action.
   In the Air Force, the acquisition strategy planning process begins as soon as the program management directive or purchase request is approved and the Air Force commits resources to the acquisition or if the program is undergoing a major program change/redirection.
  Acquisition strategy planning is accomplished through the use of Acquisition Strategy Panels (ASPs).  The purpose of an acquisition strategy panel is to ensure consistent, sound, disciplined and functionally integrated acquisition strategy is developed and documented in either a Single Acquisition Management Plan (SAMP) or Acquisition Plan (AP) to meet the user’s needs within resource constraints.
  

There are three levels of standing ASPs: Service Acquisition Executive (SAE) level, Senior level and Center level.  Standing ASPs are formed to provide program managers with consistent counsel early in the development of their acquisition strategy.  ASP membership includes representatives from several disciplines including: test, legal, operations, engineering, contracting/competition advocate, comptroller, logistics/sustainment, program management, and representatives from the Defense Contract Management Command (DCMC).  The SAE ASP is chaired by SAF/AQ and is staffed by general officers or senior executive service (SES) members appointed by SAF/AQ for ACAT I programs.  The senior level ASP is chaired by the PEO/DAC and is staffed by Colonels, GM-15s or higher appointed by SAF/AQ for ACAT II program acquisitions leading to a major milestone decision.  The center level ASP is chaired by the PEO/DAC and is staffed by Colonels, GM-15 or higher appointed by the center commander for use in ACAT II programs that involve significant program changes and other follow-on acquisitions, and ACAT III and other sustainment/non-ACAT programs that do not require higher level ASP activity.

3.2.1  The Acquisition 2000 Toolbox
The Acquisition 2000 Toolbox is a valuable acquisition planning tool.  It provides information to assist in locating acquisition tools, resources, sites and related subjects.  It also hosts links for policies, contracting and acquisition reform, as well as related activities and information of general interest to government, military, and industry.  Currently the CAST owns configuration management of the Program Acquisition and Logistics Suggestions (PALS) and Pre-award Considerations (PAC) tools in the Acquisition 2000 Toolbox.  Following are brief descriptions of the tools functionality:

· Program Acquisition and Logistics Suggestions (PALS) provides a coherent set of techniques and practices to consider throughout acquisition and sustainment.  PALS provides a search and filter capability to quickly assess acquisition reform tenets and program considerations. 

· Pre-award Considerations (PAC) will help guide the acquisition and logistics professionals through the pre award process, and ensure best practices are considered and used -- when it makes sense to do so.

The Acquisition 2000 Toolbox is found at:  https://afkm.wpafb.af.mil/ASPs/ACQ/Entry.asp?Filter=A&FilTitle=Acquisition
3.3  Single Acquisition Management Plan (SAMP)

DODI 5000.2 currently mandates the creation, coordination and review of a large number of program documents in support of milestone reviews.  This process requires a substantial expenditure of program resources and time.  The purpose of the Single Acquisition Management Plan (SAMP) is threefold: first, it meets the FAR requirements for Acquisition Planning; second, it details the program’s overall acquisition and program management strategy, including the life cycle sustainment support strategy; and finally, the SAMP provides a vehicle to request the required statutory and regulatory approvals for implementation of the program strategy.
  The SAMP will serve as the source material for program approval through the phases of acquisition while reducing duplication, resources, and documentation.  It consolidates into one document the information currently contained in several documents.  Use of a SAMP is currently mandated on all ACAT I and II Programs and is optional on ACAT III and IV programs.
  Although a SAMP should be viewed as a living document which will change as the program changes or progresses, it will generally be required as a result of two events:  (1)the initiation of a program and documented as a result of the Acquisition Strategy Panel direction, and (2) a major change in acquisition or program management strategy. Additionally the Milestone Decision Authority (MDA), the Designated Acquisition Commander (DAC), Program Executive Officer (PEO), Air Force Acquisition Executive or Defense Acquisition Executive (DAE) may request a SAMP be prepared as appropriate. These three events, even on a streamlined program, require considerable participation by a large group of stakeholders.
  All stakeholder organizations should be active participants in the process.  As a result, the SAMP document must be prepared by a cross functional team, which should include the legal community.  Although the SAMP will not be finalized until after the program Acquisition Strategy Panel (ASP), work will begin on a draft SAMP before that event, which may require legal involvement.  The program manager must decide whether to prepare a single program SAMP or to prepare separate SAMPs for distinct, individual portions of a program.  For example, a major modification or upgrade to an aircraft can be accomplished by either the program SAMP or a separate SAMP which only addresses the modification or upgrade program

Most documents required by DODI 5000.2 may be incorporated into the SAMP under current policy.  However, not all required documents can be incorporated into a SAMP.  Pursuant to current guidelines, the following documents may be incorporated by reference:  Analysis of Alternatives (AOA), Cost Analysis Requirements Description (CARD) Mission Need Statement (MNS), Acquisition Program Baseline (APB), Operational Requirements Document (ORD), System Threat Analysis (STA), Life Cycle Cost Estimate (LCCE), Manpower Estimate Reports (MER), Test and Evaluation Plan (TEMP), Modeling and Simulation Support Plan, and Source of Repair Assignment Process (SORAP) package.
  The exact structure of the SAMP and signatures required will depend upon the specific level and nature of the program involved.  Since the SAMP is meeting the intent of a number of statutory requirements, there is a minimum set of required approval signatures. Normally, the Milestone Decision Authority is the final approval authority for the SAMP. As a minimum the following offices should coordinate on the final SAMP: Competition Advocate (both local and SAF/AQC for ACAT I and II programs), the PCO, local Judge Advocate, SAF General Counsel, local Small Business Administration Office, local logistics office, the Air Force Directorate of Maintenance (AF/ILM), PEO or DAC, and the using MAJCOM/DR.

4  OPEN COMMUNICATIONS WITH INDUSTRY

“Open communications with industry” is perhaps the single most significant aspect of acquisition reform.  Open, fair and continuous communication with industry is the “cornerstone” of Air Force policy to maintain a cooperative relationship with industry.
  Such communication begins as early as the requirements definition process which can begin as early as the moment the user conceives of a new requirement to as late as the day the Operational Requirements Document (ORD), or similar document, is provided to the acquiring activity.  This effectively starts the acquisition clock, placing primary responsibility for systems acquisition on the program Integrated Product Team (IPT).
  Ideally, the acquisition IPT will be involved in discussions held with industry even prior to completion of the formal requirement documents.  This could reduce the inclusion of unrealistically optimistic objectives in ORDs and effectively baseline the functional requirements earlier in the process.  Full and open exchanges of information with all interested parties, from the earliest identification of a requirement through receipt of proposals are encouraged.
  The program will develop an acquisition strategy from the requirements documents which is eventually translated into an RFP.  The FAR, DOD and Air Force policy, encourage programs to take advantage of industry expertise to improve the acquisition strategy.
 An active dialogue between the program and industry concerning future contract requirements during this pre-solicitation period fosters a mutual understanding of those requirements and industry capabilities, thereby significantly increasing the likelihood that the program will acquire goods and services that best satisfy its actual needs.
  To accomplish that objective, pre-solicitation communications between the program and industry concerning future contract requirements must be clear and open to all offerors.  With meaningful feedback from industry, agency personnel can more effectively evaluate cost benefit tradeoffs related to stated requirements in a way that avoids high risk areas and broadens the field of competition.  Industry also benefits from an open and early dialogue by focusing its scarce IR&D resources in promising areas that best satisfy program needs.  Conversely, if the program fails to engage in a meaningful dialogue with industry, the result may be an imprecise definition of its requirements that inadvertently excludes potential sources of supply and needlessly leads to unsatisfactory results. Conceptually, there are two interrelated aspects of pre-solicitation communications with industry: (1) a release of information to industry and (2) receipt of information from industry.

4.1  Release of Information to Industry

There are at least three issues which may arise whenever the government communicates pre-solicitation information to industry: (a) the extent of government information that may be communicated to industry, (b) what government information may not be communicated to industry, and, (c) whether release of government information will create an unfair competitive advantage among potential offerors.

4.1.1  Authority to Release Information to Industry

Although the primary purpose of market research is to collect information from industry, it may require the broad dissemination of government information to industry.  Early exchanges of information regarding government requirements and acquisition strategy are not only authorized, they are actively encouraged by the FAR and Air Force policy.
  Dissemination of acquisition information to industry is strongly encouraged by Air Force policy and is authorized for this purpose by the general policy expressed in FAR for contracting officers, “to make available maximum information to the public. . .”
  In addition to the general policy stated in FAR 15.201, the FAR and its supplements contain numerous exhortations to provide industry with the information it needs to support federal agencies, such as, acquisition plans, SAMPs, acquisition strategy panel minutes, program funding/ budget information, and source selection criteria.
 FAR 5.404 also permits an agency to release long-range requirement estimates to assist industry in its planning and to assist in the location of additional sources.
  In addition, DOD policy mandates that the Air Force “make the maximum amount of acquisition related information available to the public, and to respond promptly to specific requests from the public for such information....”
 Therefore, the general rule is that acquisition information can and should be released by the government to the maximum extent possible and as early as possible.  However, there are exceptions to this rule.

4.1.2  Information That Should not be Released  

Obviously, any release of information must be consistent with the procurement integrity requirements found in FAR 3.104.  In addition, the FAR specifies some categories of information that should not be released to the public.
 Additionally, DOD policy identifies some categories of information which are also not releasable.
  Categories of information which should not be released include: (1) classified information, (2) Programming, Planning, and Budgetary System (PPBS) information, (3) contractor proprietary information, (4) unsolicited proposal information, (5) internal agency communications, (6) source selection information, and (7) a release of information that would create an unfair competitive advantage.

4.1.2.1  Classified Information  

Dissemination of classified information must be made through existing security channels in accordance with the implementing regulations for safeguarding classified information.
 These rules are not new and do not unduly inhibit effective communications between Government and contractor personnel concerning future contract requirements.  Since classified information is in most cases plainly marked as such, there should be little doubt concerning its release.
4.1.2.2  Planning, Programming, and Budgetary System (PPBS)

Although DOD policy prohibits disclosure of PPBS documents and supporting data bases, this restriction is not new and should not impede effective communications with industry.
 This information is essentially financial documentation supporting the annual budget formulation process.  It is restricted to the comptroller community so that the deliberative process within the DOD can function in an orderly manner without distraction from external influences until such time as the internal agency positions have been formulated and formally released for outside comment.  The underlying rationale for this restriction is simply to preserve “the confidentiality necessary to obtain candid advice on the content of the defense program.”

Once the DOD budget is approved by the executive branch and forwarded to Congress the specific information included in the budget is no longer classified as PPBS information.  As a result, such information is releasable to industry.  In fact, it is often beneficial to both the government and industry to disclose known funding limitations in the RFP and release of such information is current Air Force policy.
 This allows the offerors to submit more realistic initial proposals.  Funding information has been disclosed by programs in various ways including, not-to-exceed (NTE) caps, estimated contract dollars by year, and as a profile cap by year.  Whether or not this information should be releasable prior to issuance of an RFP must be decided on a case by case basis depending upon whether the information is still PPBS information or not and whether such release makes sense from a business perspective.

4.1.2.3  Proprietary Information  

Government personnel are prohibited by law and regulation from disclosing contractor proprietary information to unauthorized persons.
  In fact they may be subject to criminal penalties if they do so.  For example, 18 U.S.C. 1905 imposes criminal penalties for the unauthorized disclosure of trade secrets and proprietary information and 18 U.S.C. 641 imposes criminal penalties for the conversion of “things of value” or property of the federal government.  A “thing of value” under 18 U.S.C. 641 has been interpreted to include information in the possession of the government, including contractor bid information in the possession of the government.
  Generally, proprietary information is that which a contractor properly marks as proprietary and which is not otherwise available to the Government in unrestricted form.
 When proprietary material is properly marked it is not releasable.  Although contractors should properly mark their proprietary information, the best practice is to protect unmarked information if it is clear that the contractor either mistakenly omitted the marking or otherwise expects the Government to protect the information.  In such cases the contractor should be contacted to establish whether it considers the unmarked information, such as technical, commercial or financial information, to be proprietary and desires to have it properly marked.
4.1.2.4  Unsolicited Proposal Information  

An unsolicited proposal is “a written proposal for a new or innovative idea that is submitted to an agency on the initiative of the submitter for the purpose of obtaining a contract with the government and which is not in response to a request for proposal, “ or other government request (other than an agency request constituting a publicized general statement of needs).”
 It is possible that government personnel may be in possession of information received as part of such a proposal when they enter into pre-solicitation communications with industry.  Any such information which is properly marked as proprietary information or is in fact proprietary in nature but not marked should obviously be protected as discussed above.
  However, there may also be information which is not technically proprietary information but must also be protected in a similar fashion.  Government personnel are generally prohibited from releasing “… any data, concept, idea, or other part of an unsolicited proposal…” in the form of a solicitation or as part of negotiations with any other firm unless the offeror that submitted the unsolicited proposal is notified and consents to the intended release.
 Therefore, any information received in an unsolicited proposal should be carefully scrutinized before release to industry as part of any pre-solicitation communications.
4.2.1.5  Internal Agency Communications  

Various categories of internal government documentation normally should not be released.  For example, documents that disclose the government's negotiating position, such as pre-negotiation business clearances and positions, technical reviews and government cost estimates, should not be released.
 Additionally, documents whose release might inhibit the development of agency positions, jeopardize the free exchange of information that is part of the deliberative process, or compromise the decision-making process should not be released.
 This category of documents may include any type of document used internally by the agency to provide information in support of agency decisions, such as, drafts of final documents, staff summary sheets, point papers, memos and working papers; etc.  Although these documents are generally not releasable, there may be situations when release would be useful.  Whether a particular document in this category should be released requires a case-by-case analysis of the government's interests in releasing the information from a business and policy perspective.  For example, factors which might be relevant in this context would be: 

· Does release of this document provide any useful information which is not provided by other documents i. e, does release really serve any purpose? 

· What effect would release have on the government in the future i.e., will release chill future internal government communications or disclose the government's negotiating position?  

· Is the timing of the release a consideration i.e., would release at this time be premature and create the risk of confusion or mislead industry, wasting valuable resources for both parties, rather than communicating information?

4.1.2.6  Source Selection Information  

Under the Procurement Integrity provisions, Source Selection Information (SSI) cannot be disclosed to unauthorized personnel during the conduct of a procurement.
  This rule is limited to nine specific and one general category of information.
  Categories one through nine are SSI whether or not the material is marked to identify it as SSI.  The nine specific categories are: (1) bid prices submitted in response to a Government solicitation for sealed bids prior to opening, or lists of such bid prices, (2) proposed costs or prices submitted in response to a solicitation for other than sealed bids, or lists of those proposed costs or prices prior to award, (3) source selection plans, (4) technical evaluation plans, (5) technical evaluation of proposals, (6) costs or price evaluations of proposals, (7) competitive range determinations which identify proposals that have a reasonable chance of being selected for award of a contract, (8) rankings of bids, proposals, or competitors, and (9) the reports and evaluations of source selection panels or boards or advisory councils.  Since most of these nine categories of information are post-solicitation, they will not apply in a pre-solicitation environment and consequently should not inhibit open pre-solicitation communications.

The tenth category of SSI is information which, if disclosed to an offeror or competing contractor, would provide an unfair competitive advantage or jeopardize the integrity or successful completion of the procurement, and which is marked with the legend, “Source Selection Information - See FAR 3.104.” 
 Since mutually beneficial pre-solicitation communications with industry seldom, if ever, require release of SSI, appropriate marking of acquisition information with the SSI legend should not impede such communications.
  However, recent changes in Air Force acquisition policy advocate the release of several categories of pre-solicitation documentation which have been traditionally classified by Air Force policy as source selection records which contain SSI.
  For example, programs are currently encouraged to release Acquisition Strategy Panel (ASP) minutes, source selection plans and source selection evaluation criteria in addition to the documents that are normally released during the pre-solicitation phase.  This is not an absolute prohibition on release of these documents to industry but it does mean they should be protected until a determination by the proper official is made to release them.
 The release of this category of information must be made on a case-by-case basis if it is in the government's “best interests.”

Although the restrictions related to SSI should rarely, if ever, inhibit pre-solicitation communications, there is also a large body of acquisition information that does not fit into one of the ten categories of SSI but still must be controlled so that no offeror receives an unfair competitive advantage.

4.1.2.7.  Unfair Competitive Advantage -The Principle of Equal Opportunity
Programs are encouraged to disclose general information about agency mission and needs.
 However, programs may not disclose specific information relating to a proposed acquisition that would give one or more potential offerors an unfair competitive advantage over others.
  The prohibition against creating an unfair competitive advantage is difficult to apply, mainly because it requires the exercise of judgment on a case-by-case basis.  Whether this prohibition applies turns upon the effect that release will have on the competition.  Since there are many considerations involved in this determination, such as the stage of the source selection process, the amount of information available to the offerors, the quality of that information, etc., there is no easy  test that can be applied to each case.

Although an offeror faces a heavy burden to prove bias by procurement officials because procurement officials are presumed to act in good faith,
 an unfair competitive advantage is likely to be found when there is evidence of favoritism or some other improper activity by the Government on behalf of a particular offeror.
  For example, a release of information to a potential offeror will likely be found to be unfair when the government releases information to only one potential offeror and there is evidence indicating that potential offeror possessed special access to government information or the appearance of such access exists.
  Consequently, the best way to avoid violating this restriction is to release acquisition information in a fair and equal manner to all potential offerors, and as nearly as possible at the same time.  In the past, this was often incorrectly interpreted as requiring that all offerors be treated in an identical fashion.  However, the GAO recognizes that pure equality among potential offerors may not be possible in all situations, requiring merely that offerors are entitled to equal access to that information that is “necessary” for submitting an intelligent proposal.
 

Obviously, the information required for submitting an intelligent proposal varies depending upon the facts of the particular procurement.  Examples of situations that have been held not to provide an unfair advantage include: a pre-solicitation tour of a government site provided to only one offeror,
 three pre-solicitation meetings with the government over a six month period to discuss the contractor's qualifications and interests in the project,
 pre-solicitation clarifications regarding a specification provided in response to private requests, which were not disclosed to all offerors,
 pre-solicitation examination of a model by some but not all offerors,
 an in-depth presentation to the government by one potential offeror in response to a draft solicitation,
 a pre-procurement shoot-off between potential offerors to determine the government's minimum needs,
and pre-production testing of a contractor's product to determine the government's minimum needs.
  Also, information need not necessarily be disseminated at the same time to all potential offerors as long as all potential offerors receive the information in sufficient time to submit an intelligent proposal.
  Therefore, the key to avoiding the creation of an unfair competitive advantage is to provide all potential offerors with equal opportunity to receive the same information.

There are numerous acceptable means of disseminating such information, while insuring that all potential offerors have equal opportunity.
  The method used and the information to be released should be approved by the contracting officer, and notice of the method selected for releasing information should be published in the Commerce Business Daily (CBD).  Examples of methods used to release information to industry are as follows:

· Technical library/reading room

· Electronic Bulletin Board

· Draft statement of work

· Request for Information (RFI)

· Pre-solicitation Industry Conferences

· Draft Requests for Proposal

· Solicitation for planning purposes

· Market Research as described in FAR Part 10

Of course, these methods may not be used to release information that falls within one of the other restrictions discussed above without obtaining required special approvals and complying with applicable procedural requirements, if any.  Examples of information that contracting officers can normally approve for release before or after a procurement has begun without special approval include:

· Requirements documents (e.g., Mission Need Statement) 

· Operations concepts (e. g., Organization & Operation Plan)

· Historical technical information (e. g., pertinent prior contract requirements, technical and test reports, manuals, trade studies which bear no restrictive legends.)

· Program technical descriptions and schedules

· Draft documents (e. g., statements of objectives, test plans, standards, Contract Data Requirements Lists (CDRLs), Government Furnished Property listings)

· Key planned procurement milestones (e. g., proposed date for issuing RFP)

· Selected portions of the proposed solicitation

The preference for disclosure of information may sometimes conflict with the need for withholding.  For instance, contractors may seek private, or “one-on-one” sessions with Government representatives to explain its proprietary ideas and to obtain the Government's reaction to them.  While the Government can receive information, problems may arise when the Government discloses information that was not previously released to all potential offerors.  In these situations the Government's duty to protect proprietary information and information provided by an offeror in confidence must be reconciled with its responsibility to disclose information to all potential offerors in a fair and equal manner.
  In practice, this may be easier said than done. 

Of course, the greatest care must be exercised during the conduct of one-on-one sessions to avoid providing one prospective contractor an unfair competitive advantage over others who are not present.  The risk of potential problems can be greatly reduced by the contracting officer establishing strict guidelines on all parties before holding a “one-on-one” session in conjunction with pre-solicitation discussions with industry. 

On the government side, the contracting officer should strictly control the structure, content and parties that will be allowed to participate in the meetings.  Government participants should be briefed before the meeting that one-on-one sessions should be held for the purpose of allowing firms to discuss their proprietary in-house programs and consequently the limited acquisition information disclosed by the government in such sessions should generally not go beyond the scope of that disclosed by the government in other forums such as companion open industry briefing.  If the discussions do go beyond that scope, the government must provide the additional information to the other potential offerors if it is necessary for the preparation of a bid or proposal. In addition, although not technically required, a written record of the meeting, in some form, is almost a necessity. That portion of the written record on the one-on-one meeting which contains no proprietary or business confidential information and is determined to potentially create an unfair advantage if not disclosed must be provided to all parties to assure that all potential offerors have the information necessary for proposal preparation.

On the industry side, the contracting officer should set out clear ground rules advising all potential offerors that:  (1) “one-on-one” sessions will be available to any potential offeror who asks within a stated time frame, (2) the contractor's own proprietary information may be discussed during the session, (3) information disclosed by the Government during the “one-on-one” session may be released to all potential offerors if, in the Government's sole discretion, such information either is necessary for the preparation of proposals, or in fairness, ought to be disclosed to all offerors or to the general public in order to avoid the creation of an unfair competitive advantage, and (4) the contractor's participation in the “one-on-one” session constitutes agreement with these ground rules.  This process is fair and equally applicable to all contractors who elect to participate in “one-on-one” sessions.  An offeror or potential offeror need not have participated in a “one-on-one” sessions, however, in order for that offeror or potential offeror to receive Government information that ought to be disclosed to all potential offerors under (3) above.

4.2  Receipt of Information From Industry

The government cannot establish its minimum needs and acquisition strategy without a knowledge of available market conditions and capabilities.  In this regard, Air Force acquisition professionals should be aware of three issues which may arise when the government seeks to obtain information from industry: (a) industry's role in developing minimum government requirements and drafting RFP documents during the pre-solicitation phase, (b) whether industry participation in establishing minimum requirements and creating the RFP will create an Organizational Conflict of Interest, and (c) whether advice or recommendations provided by industry during pre-solicitation communications will trigger application of the Federal Advisory Committee Act?

4.2.1  Industry's Role in Pre-solicitation Activities

Pre-solicitation communications with industry regarding the establishment of government requirements and acquisition strategy are not only authorized, they are encouraged.  The FAR encourages pre-solicitation exchanges of information as a matter of general policy, stating such exchanges may “… identify and resolve concerns regarding the acquisition strategy, including proposed contract type, terms and conditions, and acquisition planning schedules, including the feasibility of requirements....”
  In addition, the Federal Acquisition Streamlining Act (FASA), as implemented by FAR, mandates that contracting officers conduct “market research” to arrive at the most suitable approach to acquiring, distributing, and supporting supplies and services.
 “Market Research” is defined as “collecting and analyzing information about capabilities within the market to satisfy agency needs.”
 Market research must be conducted prior to development of a new requirements document or soliciting offers for an acquisition over $100,000.
 It serves a dual purpose of exploring the market to determine if there are sources capable of satisfying the agency's requirements and whether there are commercial items that might satisfy those requirements.
 In addition, the General Accounting Office (GAO) has recognized for many years that the Government benefits from pre-procurement communications with industry regarding government requirements and acquisition strategy and has, in fact, encouraged such activities.
 Such pre-procurement communications may include in depth presentations by potential suppliers exploring their capabilities; tests of potential supplier's products; and presentation of cost estimates regarding the government's minimum needs.
  Therefore, pre-solicitation communications with industry are necessary and encouraged.

Although pre-solicitation communication with industry on large acquisitions is not a new policy, current acquisition reform initiatives emphasize more active industry participation throughout the acquisition planning and RFP development phases of the process than was perhaps commonly experienced in the past.  This participation goes far beyond the traditional formal responses to RFIs or comments on draft RFPs to actively encouraging open and candid discussion of minimum requirements, acquisition strategy and drafting provisions of the RFP.  Some have questioned this new policy of increased industry participation in these activities because they view these activities to be inherently governmental functions.  This raises a question regarding the degree of industry participation in these pre-solicitation activities.

The FAR, defines an inherently governmental function “... as a function that is so intimately related to the public interest as to mandate performance by Government employees.”
 This is generally a policy determination rather than a legal one and includes activities that require either: (1) the exercise of discretion in applying government authority, or (2) the making of value judgments in making decisions for the government.
 Although this regulatory guidance does not specifically addressed the issue of industry participation in pre-solicitation acquisition planning as discussed in this guide, it does provide examples of activities which illustrate the distinction between inherently governmental and non-governmental functions.
  It appears however, that the ultimate decision regarding minimum government requirements, the statement of requirements, and establishing evaluation criteria in the RFP are all inherently governmental functions.  Providing information or facts to arrive at these decisions is not, however, an inherently governmental function.
 Given this distinction, it is difficult to imagine a situation where industry participation, in this context, would be impermissible as usurping an inherently governmental function as long as the ultimate decision concerning the final document is an independent government decision.  In fact, it is difficult to see how the new proposed forms of industry participation differ substantively from the traditional industry comments provided on draft RFPs; the final form and content of the document is still the government's decision.  As long as the final decision or approval authority over the final document is not delegated to industry, industry advice or comments to arrive at that final document would not constitute performance of an inherently governmental function.  As a result, this issue should not significantly hinder pre-solicitation communications with industry.

4.2.2  Organizational Conflict of Interests (OCIs)
Contracting Officers have an affirmative duty to analyze planned acquisitions to “identify and evaluate potential OCIs as early in the acquisition process as possible,” and to “avoid, neutralize, or mitigate significant potential conflicts before contract award.”
An “organizational conflict of interest” exists when a contractor's involvement in “other activities or relationships with other persons” renders that contractor: (1) unable or potentially unable to render impartial assistance or advice to the government, or (2) the contractor's objectivity in performing the contract work is or might be otherwise impaired, or (3) creates an unfair competitive advantage.
 Subpart 9.5 of the FAR prescribes “responsibilities, general rules, and procedures for identifying, evaluating, and resolving organizational conflicts of interest.”
 Simply stated, the facts must demonstrate the contractor in question is incapable of “objectively” performing the contract.

Although OCIs are more likely to arise from prior contractual relationships with the government, a prior contractual relationship is not a prerequisite.
 Theoretically, an OCI could exist in a particular acquisition scenario because a contractor assisted or contributed in a non-contractual capacity in defining the government's requirements by drafting the specification or statement of work.  Consequently, this issue is often raised by industry representatives when they are asked to provide pre-solicitation comments and recommendations on the government's minimum requirements stated in specifications, statements of objectives, statement of work, or the language of the RFP during pre-solicitation meetings.  Industry raises this question because they could potentially be excluded from award of the contract if their participation is later found to create an OCI.
 Although you should be sensitive to this issue, it will rarely create an obstacle to open pre-solicitation communication as long as all potential offerors are given a fair opportunity to participate in the dialogue regarding the government's requirements as discussed in the previous section.
 

4.2.3  Federal Advisory Committee Act (FACA)
The Federal Advisory Committee Act (FACA) 
may become an issue during pre-solicitation meetings with industry when industry representatives provide advice or recommendations on the government's minimum requirements.  FACA is an attempt by Congress to regulate the formation and operation of  “advisory committees” used by federal agencies in the Executive Branch.  An “advisory committee” is defined by FACA as (1) any committee, commission, council, conference, panel, task force, or other similar group, (2)  which is established or utilized by one or more agencies in the interest of obtaining advice or recommendations for agencies or officers of the Federal Government, and (3) is not composed wholly of full-time federal officers or employees.
 

FACA interposes a complicated set of administrative requirements on the operation of any group defined under the Act as an “advisory committee.”
 Consequently, the operation of a group can be greatly complicated by structuring the group in such a way as to fall within the definition of the Act.  However, FACA does not apply to all joint government/industry groups.  FACA explicitly does not apply to: (1)  any committee composed wholly of full-time employees of the federal government, (2) any committee established to perform primarily operational, as opposed to advisory functions, (3) any meeting initiated by an agency for the purpose of obtaining advice or recommendations from one individual, ( 4) any meeting initiated by a group with an agency for the purpose of expressing the group's view provided the agency does not use the group recurrently as a preferred source of advice or recommendations, (5) any meeting to obtain the advice of one or more individuals but not for the purpose of utilizing the group to get consensus advice or recommendations, or (6) any meeting with a group initiated by an agency for the purpose of exchanging facts or information.
 

Because of these exclusions to coverage of the Act, the requirements of FACA will rarely, if ever, apply to most pre-solicitation meetings with industry.  For example, FACA arguably does not apply to meetings between government and industry representatives related exclusively to a particular acquisition, such as meetings to explore the capabilities of potential offerors and possible methods of drafting RFPs.  Such meetings can be classified as operational in nature, within the marketing efforts of FAR Part 10 and specifically for the purpose of exchanging facts and information between the parties.  Moreover, any advice or recommendations provided by industry are not for the purpose of reaching a group consensus.  However, the closer such joint government/industry meetings relate purely to development of general acquisition policy rather than a specific acquisition, exist for the purpose of obtaining advice or recommendations rather than facts or information, are used recurrently rather than intermittently as a source of advice or recommendations, or seek to obtain consensus advice and recommendations from a group rather than advice from individuals, the stronger the argument becomes that FACA applies.
  Therefore, in situations where industry participation in pre-solicitation meetings may have broad application beyond a specific acquisition or be utilized in one of the manners described above, Air Force representatives should be sensitive to this issue and structure such meetings in such a way as to avoid the application of FACA. 

In summary, there are actually very few restrictions on open communications with industry during the pre-solicitation phase of an acquisition.  A few guidelines are summarized as follows:

· Pre-solicitation communications with industry regarding the government's minimum needs are not only authorized, they are encouraged;

· Industry pre-solicitation participation in defining the government's minimum needs will not constitute an inherently governmental activity as long as industry's role is limited to providing facts and information rather than acting as a decision making authority;

· Pre-solicitation communications should be conducted in such a way as to treat all potential offerors evenhandedly and provide the same opportunities to all;

· Although you should be sensitive to the restrictions on some specific categories of government information, they should rarely inhibit open communications with industry;

· The pre-solicitation participation of a specific potential offeror regarding the government's minimum needs should not create a potential organizational conflict of interest as long as all potential offerors provided an opportunity to participate; and

· Sensitivity to FACA is a necessity, but as long as the primary focus of the joint government/industry meeting is to obtain facts or to offer information on a specific acquisition, FACA should not be an impediment to open communications.

5  LONG TERM CONTRACTUAL RELATIONSHIPS WITH INDUSTRY

Market research frequently discloses the possibility of achieving contract savings by entering into long term contractual relationships.  Long term contracts are more common in the commercial market and are sometimes proposed by industry representatives during pre-solicitation meetings.  These contractual relationships potentially present several advantages to the government.  For example, these relationships can often reduce contract costs by allowing the contractor to amortize start up costs over a longer contract thereby lowering unit costs, enhance quality as a result of reducing uncertainty and allowing the contractor to maintain a stable work force, and allow small businesses to compete that would otherwise not be able to do so by eliminating recurring start up costs.
  From the government’s perspective this may also be a potentially attractive alternative because it reduces the government's administrative costs in recompeting the requirement on a frequent basis.  

On the other hand, long term contractual relationships also present several potential disadvantages:  competition may be reduced because there are fewer opportunities to bid; a potential sole source situation may be created by the fact the incumbent contractor, who is able to amortize start up costs during the long term contract period, may essentially develop a government funded competitive price advantage over new competitors in a subsequent solicitation; and the government may be locked into a contract for several years where the only alternative to poor performance may be to incur cancellation charges which could offset initial savings.

Complicating any discussion of the government's ability to enter into long term contractual arrangements is confusion engendered by the imprecise use of the terms “multi-year contract” and “multiple year contract.”  Although these terms are often used interchangeably to generically refer to any contract for a fixed period to satisfy the requirements arising during more than one year, they have specific and often distinctive meanings for different groups in different contexts.
  In an attempt to avoid such confusion, this discussion will only use the term “multi-year contract” in a narrow context to refer to contracts entered into under specific statutory authority sometimes referred to as the “multi-year statute.”
 Instead, the term “long term contractual relationship” will be used in the following discussion to mean a contract for a fixed period, either as a single contract period or in conjunction with options, to satisfy requirements arising in more than one year.

Although the government, like its commercial counterparts, may enter into long term contractual relationships, there are some legal restrictions unique to the government.  Surprisingly, there are very few specific limits on contract length, which are usually narrow in scope.  For example, the Service Contract Act may limit the contract period of contracts within its coverage.
  Also, the FAR generally prohibits contract terms in excess of five years but even this restriction may be waived at a fairly low level.
 As a practical matter, the most important potential restrictions on the government's ability to enter into long term contracts are statutory funding constraints and industry’s capacity to estimate contract costs or prices over extended periods of time.  The specific impact, if any, of statutory constraints depends upon whether the contract is to acquire a specific quantity of goods or services, to acquire a variable quantity of goods or services, or uses options to extend the overall contract period.

5.1  Contracts for Specific Quantities of Goods or Services

Despite the potential advantages of entering into long term contractual relationships, the government generally may not enter into a contractual relationship for specific quantities of goods or services for a contract period exceeding the lifetime of the appropriation funding the contract, without special statutory authorization.  This rule primarily results from the fact the government may not enter into binding contractual obligations beyond the lifetime of the appropriation which funds that contract.
 To do so would potentially violate several statutory funding restrictions, including: a fixed term appropriation

(fiscal year or multiple-year) may be obligated only during its period of availability,
 a fixed-term appropriation may be validly obligated only for the bona fide needs of that fixed term,
 and a contract which exceeds currently available appropriations or which purports to obligate appropriations not yet made may violate the provisions of the Antideficiency Act.
  Consequently, because of the way Congress appropriates funds, this means the contractual period on a contract for a specific quantity of goods or services will generally be limited to the lifetime of the appropriation funding the contract, unless the applicable appropriation is a no-year appropriation or the contract period is authorized by specific statutory authority.
  The period of availability associated with funding accounts are classified as, annual, multi-year, or no year accounts.  The accounts generally available for obligation on contract include, (1) Operation and maintenance (O&M), 1 year availability; (2) Research, Development, Test and Evaluation (RDT&E), 2 year availability; (3) Procurement, 3 year availability; (4) Construction, 5 year availability; and (5) Stock and Industrial Funds, indefinite period of availability. 

As is true in most cases, there are exceptions to the general rule.  There are some instances where contract periods for contracts for a specific quantity of goods or services may exceed the lifetime of the contract funding the contract.  For example, such contracts funded with no-year funds would not be limited to a specific time period.
  Additionally, there is some statutory authority for DOD to enter into a limited number of specific types of long term contractual arrangements using annual funds.
  There is also general statutory authority to enter into a long term contractual relationship using annual funds under certain specified circumstances.
  This authority is generally referred to as “multi-year authority” or a “multi-year contract.”  Multi-year authority for the purchase of property is authorized by 10 U.S.C. 2306b, which is implemented by FAR Part 17.1.  This statutory “multi-year authority” allows the government to enter into a fixed contract period for the requirements of more than one year but not more than five years using annual funds whenever the head of the agency finds:

· that the use of such a single multi-year contract will result in substantial savings of the total anticipated costs of carrying out the program through annual contracts;

· that the minimum need for the property to be purchased is expected to remain substantially unchanged during the contemplated contract period in terms of production rate, procurement rate, and total quantities;

· that there is a reasonable expectation that throughout the contemplated contract period, the head of the agency will request funding for the contract at the level required to avoid contract cancellation;

· that there is a stable design for the property to be acquired and that the technical risks associated with such property are not excessive;

· that the estimates of both the cost of the contract and the anticipated cost avoidance through the use of a multiyear contract are realistic; and

· in the case of a purchase by the DoD, that the use of such a contract will promote the national security of the United States.  

Multi-year authority for the acquisition of certain services by DoD is authorized by 10 U.S.C. 2306c, as implemented by DFARS 217.171.
  Services covered by this authority include:  (1) operation, maintenance, and support of facilities and installations, (2) maintenance or modification of aircraft, ships, vehicles, and other highly complex military equipment, (3) specialized training necessitating high quality instructors skills (for example, pilot and aircrew members; foreign language training), and (4) base services (for example grounds maintenance; in plane refueling; bus transportation; refuse collection and disposal).
  A five year contract period (eight years by the use of an option)
 is authorized when the Secretary of Defense establishes the existence of various criteria.
  Separate multi-year authority for the management, maintenance, and operation of military family housing is authorized by 10 U.S.C. 2829 for up to a four year contract period.
  

Although 10 U.S.C. 2306b or 2306c provide multi-year authority, there are several additional, and often complicated, requirements associated with theses statutes that may make their use disadvantageous to a particular program.
  For example, such contracts must provide for potential cancellation costs and provide funding for such potential cancellation.
  There are also various Congressional notifications and extensive analysis that must be accomplished.
  Therefore, award of a contract under these statutes may be a lengthy and complicated process.

5.2  Options

Although the use of options is nominally limited by regulation to a period of no more than five years,
 there is no such limitation from a purely fiscal law perspective, as long as each option is: (1) contingent on the availability of future appropriations,
and (2) to be exercised only by affirmative action on the part of the government (in contrast to an automatic renewal without government action).
 Despite the fact there are substantial advantages to using options, there are two practical disadvantages associated with the use of options: on the government side there is the administrative cost of exercising options on an annual basis and on the contractor's side there is the uncertainty that the option will be exercised.  Several contract variations have been attempted to mitigate these disadvantages, including: automatic renewal of options, the use of termination penalties, the use of separation charges, and the use of credits.

5.2.1  Options - Automatic Renewal  

Some agencies have attempted to provide for automatic renewal, subject to appropriation of funds, with the unilateral right to terminate if funding does not occur.  The reservation of a right to terminate the contract prior to incurring of an obligation does not save the contract from the prohibition against binding the government in advance of appropriations.
 From a fiscal law perspective, the Comptroller General views such “automatic renewal” provisions as an impermissible contractual commitment.  

A proposal, which is somewhat related to the “automatic renewal” approach, is to provide for automatic renewal of option periods as long as the contractor meets some pre-specified criteria under the contract, such as meeting targets for reductions in costs or improvements in efficiency.  In other words, the government would be automatically obligated for the extended contract period, without any further action on the part of the government, if the contingencies under the contract are met.  This approach would not only reduce the administrative burden to the government, it would also incentivize the contractor.  Although this approach is usually referred to as an option, the additional contract periods under this proposal are not options contemplated by the FAR.  An “option” under the FAR is defined as a unilateral right in a contract by which, for a specified period of time, the government may elect to purchase additional supplies or services called for by the contract, or may elect to extend the term of the contract.
 Under these automatic renewal arrangements the continuation of the contract is not dependent upon the exercise of a unilateral option right possessed by the government, but is instead dependent upon the occurrence of a contingency which is outside the control of the government.  As a result, these so called “option” periods are in reality contract contingencies rather than options which present the possibility of creating an obligation in advance of appropriations.  Obviously, the contract under this proposal could provide for termination if funding is not available or include a “subject to availability of funds” clause.
  Unfortunately, as stated above, this would not solve the potential fiscal law problem.  Such clauses do not rehabilitate otherwise impermissible contractual arrangements.
  However, contractual arrangements, usually referred to as “award term” contracts can accomplish the same objective using “option periods” if properly structured. [see section 5.4]
5.2.2  Options - Termination Penalties, Separate Charges and Credits  

Because the contractor can never be sure whether an option will be exercised, the contractor cannot be sure it will be able to amortize initial investment costs, etc. Various theories and methods have been proposed to work around these inherent disadvantages to make the use of options more attractive to the contractor by reimbursing the contractor if all option periods are not exercised by the government.  In reality, from the contractor's perspective, these provisions are a way of retroactively repricing the contract to reflect the shorter contract period.  These type provisions most often take the form of a  contract “termination penalty” or “separate charges” equal to the unamortized balance of the initial investment costs if the government fails to renew the option for any fiscal year.  They are generally found to contravene the bona fide needs rule because the “termination charges represent a part of the price of future, as distinguished from current deliveries and needs under the contract, and for that reason such charges are not based on a current fiscal year need.”
 However, the Comptroller General has approved at least three limited situations as exceptions to the restriction on the use of separate charges/termination penalties.

5.2.2.1  Credits 

In one decision a lease agreement for ADP was approved which allowed the contractor to offer credits at the end of the final rental term.
 This lease arrangement was the reverse of a termination penalty. The contractor charged a higher price during each rental (option) period and offered a credit to the government at the end of the final period if all options were exercised.  This appears to accomplish the same objective as a termination penalty without creating a contingent liability.

5.2.2.2  Termination Value Based Upon Reasonable Value of the Work Performed 

Separate charges are permissible if they, together with payments already made, reasonably represent the value of requirements actually performed.  Thus, where the contractor has discounted its price based on the government's stated intent to exercise all renewal options, separate charges may be based on the “reasonable value of the actual work performed at termination based upon the shortened term.” 
 However, termination charges may not be inconsistent with the Termination for Convenience clause remedy.  For example, they may not exceed the value of the contract or include costs not cognizable under a “Termination for Convenience.”
This essentially allows the contractor to reprice the contract if the government does not exercise the option periods.  

5.2.2.3  Sole Source Requirement  

Separate charges have also been found to be acceptable in unique situations where use of such a provision is the only way the government can obtain its needs.

5.3  Indefinite Delivery Contracts

Requirements contracts and indefinite-quantity contracts are awarded for a set contract period but do not procure or specify a firm quantity of supplies or services, other than a minimum and maximum quantity.
 Under both types of contract the government orders specific quantities above the minimum by the issuance of documents variously referred to as work orders, task orders, delivery orders, etc.  These type of contracts are often generically referred to as “Indefinite Delivery Contracts”
 or specifically as “Delivery Order Contracts” in the case of supplies or “Task Order Contracts” in the case of services.

Although the terms “requirements contract” and “indefinite quantity contract” are sometimes used interchangeably, there is a legal and practical distinction between the two from a fiscal law perspective.  A requirements contract provides the contractor with both the legal right and a legal duty to provide all the government's requirements under the contract for a stated period.
 In contrast, an indefinite quantity contract provides for an indefinite quantity, within stated limits, during a contract period but does not restrict the government's, ability to use other sources.
 Therefore, it is sometimes said that there is no contractual obligation on the part of the government to purchase any quantities above the minimums stated in the contract in an indefinite quantity contract.  This is also true for a requirements contract but there is an additional “negative” contractual obligation not to purchase additional quantities elsewhere.

Both requirements contracts and indefinite quantity contracts may be structured so that the contract period extends beyond the limits of the funds associated with the contract.  A contractual commitment “that carries with it no financial exposure to the government does not violate the Antideficiency  Act.”
Furthermore, if the funds obligated on an order are placed for requirements that arise in the same fiscal period, the bona fide needs rule is not violated.  Arguably, because of the structure of these two type of contracts, there is no fiscal obligation created at time of award above the stated minimums.  Although funds must be obligated at time of award to fund any stated minimums in the contract, subsequent obligation of funds does not occur until work orders or delivery orders are actually placed.  As a result, subsequent orders are not restricted to the appropriation at the time of initial award because no obligation arises until the order is actually placed; subsequent orders are chargeable to the fiscal year in which the order is placed.

The individual orders under these contracts can conceptually be viewed as analogous to a form of individual option contract.  From a fiscal law perspective, an obligation of funds does not occur until a specific order is placed which is the result of a unilateral administrative determination by the government that the requirement exists and sufficient  funds are available for obligation.
 Consequently, the Comptroller General has approved both indefinite quantity and requirements type contracts with contract periods that extend beyond the time restrictions associated with the funds obligated at contract award.  However, as in the case of options, an impermissible contractual commitment in advance of appropriations may be created in some cases if the issuance of tasking or delivery orders under a requirements contract does not require an administrative determination by the government i.e. if they are essentially “automatic incidents” of the requirement.
  This problem is illustrated in the infamous Wake Island decision.
 

In Wake Island, the GAO questioned an Air Force contract that was funded with O&M funds but provided for a three year requirements contract to provide base maintenance services on Wake Island.  The GAO questioned the three year contact period using annual appropriations.  The Air Force argued that it was a requirements contract and as a result, no obligation could occur unless or until some maintenance work was ordered.  The only obligation was a negative one - not to buy services from anyone else but the contractor should the requirement for services arise.  The Comptroller General rejected the Air Force's characterization of the contract, finding that the services covered by the contract were “automatic incidents of the use of the air field”, there was no place for a true administrative determination that the services were not needed, and there was no true “contingency” since the services would almost certainly be needed if the air field remained operational. From the Comptroller General's perspective, this placed an obligation on the government when the contract was executed because any contract requirement that arose during the contract period would automatically obligate the government.  As a result, the contract was found to create an impermissible contract commitment that violated the Anti-Deficiency Act.

The unique factual situation encountered in the Wake Island case will rarely arise with the use of most requirements contracts.  Unlike that situation, most requirements contracts will require an administrative determination by the government before an order or tasking is issued.  At that time, the Air Force will have to fund the order, perform the requirement organically, or do without the requirement.  As a result, the contract period on most requirements contracts will not be limited if they contain contractual language addressing the availability of funds and require an administrative determination before issuance of taskings or orders.  If a situation similar to the one in Wake Island is encountered, a requirements contract might still be used to enter into a long term arrangement under the “multi-year” statutory authority.

The problem encountered in Wake Island does not occur with the use of indefinite quantity contracts because they retain the flexibility to acquire the requirements under the contract from other sources.  Therefore, by definition, an administrative determination by the government is required prior to issuing a tasking or an order under an indefinite quantity contract.  This principle is illustrated in Federal Electric Corporation.
  That decision considered an Air Force contract for mobile generators sets with specified minimum and maximum quantities to be purchased over a twelve month period.  The contract only obligated the government to purchase the minimum quantity and there were only sufficient funds obligated to cover the minimum purchased.  The Comptroller General held this arrangement did not violate the Anti-Deficiency Act even though the Air Force did not have sufficient funds at the time of contract to cover the maximum quantity that might be purchased.  The Wake Island decision was distinguished on the basis that the Wake Island contract, as a requirements contract, required the government to purchase all its needs over and above the minimum estimates without necessity of an administrative determination by the government, while this contract did not.
  Another example of the distinction between requirements contracts and indefinite quantity contracts, was discussed in the Matter of: GSA-Multiple Award Schedule Multi-Year Contracting decision.
  In that case, the GSA proposed using a 3 year multiple award schedule contract for federal supply items.  Under the contract, there was no requirement to order any specific items.  The commitment was for the agency with a requirement for a scheduled item to order it from the contractor if it offered the lowest price.  If an agency found the item at a lower price elsewhere, it was free to do so without violating the contract.  In other words, because the government retained the flexibility to contract with other contractors if it so desired, by definition an administrative determination would be made before any order was placed under the contract.

5.4  Award Term Contracts

“Award term” contracts have become popular.  The idea is derived from commercial best business practices and is a strong incentive for good contract performance while promoting long term business relationships.  Award term can best be described as a derivative of award fee except the contractor is incentivized by the possibility of a longer contract term rather than additional fee. 
  The contract is structured with an initial period and should also specify the minimum and maximum the contract term or ordering period can potentially be extended or reduced.  In contracts that employ the award term tool, there are one or more additional contract periods that the contractor may potentially earn by good performance up to the maximum period.  Conversely, poor contract performance may result in a reduction of the initial period down to the specified minimum.  The contractor’s performance during the initial contract period is measured against an award term plan, similar to award fee plans.  If the contractor’s performance, as measured against the award term plan, is determined by the Term Determining Official (TDO) to be good, the TDO may grant an extension.  The TDO’s exercise of the additional periods is usually not mandatory for the reasons stated below related to the potential for creating a contingent liability at time of award.  If the reverse is true, the contract term may be reduced.  The performance period change is procedurally accomplished by bilateral modification.  The additional potential years of performance are not options but are stated as earned years.  This avoids the problem of having to meet competition requirements when exercising options that were not evaluated in the original competition.

Most Award Term clauses have included a statement, like those that used to be found in the award fee clauses, stating that the determination by the TDO is not disputable under the Contract Disputes Act (CDA).  Such language has been eliminated by the FAR
 from award fee contracts in direct response to decisions in Burnside​OttAviation TrainingCenter v. Dalton,
, which held that the standard award fee clause did not preclude ASBCA jurisdiction under the CDA to determine whether the government acted in bad faith, abused its discretion, or acted in an arbitrary or capricious manner, and the RigMasters, Inc., v. United States case,
 which held that the standard value engineering clause, which stated that the contracting officer's decision is not subject to the disputes clause (similar to the award fee clause) cannot stand because it conflicts with the CDA.

On 6 May 1999, the Federal Acquisition Regulatory Council (FAR Council) proposed an amendment to the FAR that will bring award fee determinations within the purview of the disputes clause of a contract.[64 Fed. Reg. 24,472 (1999)] This proposed rule is a The rule proposes to amend which currently precludes the Armed Services Board of Contract Appeals (ASBCA) from assuming jurisdiction of a contracting officer's award fee determination under a cost‑plus‑award‑fee contract., [] The proposed rule also will affect FAR 16.406, FAR 48.103, FAR 52.219‑10, FAR 52.219‑26, FAR 52.226‑
Would execution of an award term provision violate competition requirements?  Likewise, would award of an award term contract violate fiscal law requirements?  Execution of an award term bilateral modification would presumably be within the original scope of the contract and not violate competition requirements.  Clearly such a modification was explicitly anticipated at time of award and all parties involved in the competition were on notice of the possibility.  Presumably, award of an award term contract would not create a contingent liability as long as the contract was an ID/IQ contract.  As stated above, award of an ID/IQ contract is viewed as a contractual commitment “that carries with it no financial exposure to the government…” and “… does not violate the Anti-Deficiency  Act.”
 It should be specifically acknowledged however, that the government should not knowingly obligate itself to additional periods of performance, regardless of the contractor’s performance record; but rather establish the award term provision to allow the contractor the right to earn potential future business in a sole source environment by meeting or exceeding pre-determined performance parameters.  Then, assuming that a reasonable price can be negotiated for the performance extension, and the funds become available, the award term is exercised.  Furthermore, if the funds obligated on an order are placed for requirements that arise in the same fiscal period, the bona fide needs rule is not violated.  Arguably, a commitment to award a future term extension would also not create “financial exposure to the government” any more than the initial award did.  Obligation of funds does not occur until work orders or delivery orders are actually placed.  As a result, subsequent orders are not restricted to the appropriation at the time of initial award because no obligation arises until the order is actually placed; subsequent orders are chargeable to the fiscal year in which the order is placed.
  On the other hand, award of a requirements contract, a contract for a specific quantity of goods or services or options would potentially create a contingent liability at time of award for the reasons stated in sections 5.2.1. and 5.3. above.

5.5  Other Restrictions on Contract Length

Although theoretically possible to structure a long-term contractual arrangement without violating fiscal law constraints, there is evidence it is likely that such an arrangement, at some point, may be closely scrutinized by the Comptroller General and possibly become impermissible.  The exact point is unclear but arguably the longer the period, the higher the risk. This conclusion is supported by the fact there have been very few instances where Congress has provided special statutory authority to contract in excess of five years.  More importantly, when confronted with this issue i.e., the opportunity to achieve economies by providing broad general authority to enter into multi-year contract without special Congressional authorization, Congress saw fit to grant only five year firm periods (eight years with options in a services requirement).
 In addition, the Comptroller General, when confronted with this issue, expressed a concern that too long a contract period might violate procurement policy to maximize competition.
Unfortunately, there is little recent guidance from the Comptroller General on this issue.  It is unclear what the Comptroller General's perspective on this issue might be in today's policy environment.

Perhaps more importantly, there are practical restrictions on the length of a contract.  Just because the contract period may be legally extended does not necessarily mean such an extension makes business sense.  There may be several reasons why industry would be reluctant to extend the contract period beyond five years.  For example, some markets may be unable to accurately price beyond a certain point based upon external economic factors.  Additionally, defense contractors in the current environment of mergers may be reluctant to lock into long term pricing arrangements when its own future corporate pricing structure may substantially change.  Consequently, forcing a longer contract period on industry may be a false economy if it does not make sense from a business perspective.

In summary, there are very few legal restrictions on the government entering into long term contractual relationships. Although there are some government unique restrictions, they are limited in scope.  Fiscal law constraints are the primary factor which potentially limits the contract length of a government contract . However, the actual impact of these restrictions will vary depending upon the structure of the contract.  A summary of various alternatives is as follows:

· A contract for a specified quantity of goods or services with a contract period limited to the life of the funds obligated on the contract

· A multi-year contract for a specific quantity of goods or services may be structured for up to five years (with a possible three year option in the case of services under 10 U.S.C. 2306 (g)) for a known requirement funded annually pursuant to general authority under 10 U.S.C. 2306(b) and 10 U.S.C. 2306 (g) 

· A requirements or indefinite quantity contract.  There will be no restriction on the length of the contract period from a fiscal law perspective, as long as the contract does not fall within the coverage of a specific statutory restriction, such as the Service Contract Act, or issuance of orders or taskings under the contract are an “automatic incidence” of the requirement.  However, the total length of the contract is limited by business judgment and competition considerations

· If a requirements contract contemplates issuance of orders or taskings as an “automatic incidence” of the requirement, a multi-year requirements contract may be structured for up to five years with a possible three year option for a known requirement funded annually pursuant to general authority under 10 U.S.C. 2306 (b) or 10 U.S.C. 2306(g)

· Options may be used with an initial contract period limited to the period of the funds associated with the contract or requirements contract or indefinite quantity contracts.  The length of the total period, including the option periods, (as long as the provisions of the Service Contract Act, or a similar Act, do not apply) is a matter of business judgment considering competition and the ability to obtain valid prices.  If the total contract period is in excess of five years a deviation from the requirements of FAR 17.204(e) would be required

6  CONSOLIDATION OF REQUIREMENTS TO ACHIEVE ECONOMIES OF SCALE

6.1  Packaging or “Bundling” Requirements

Often the government awards individual contracts for separate requirements without considering a large number of contracts may be placed with the same vendor.  This can result in duplicative administrative costs and causes the government to enter the market as a small buyer rather than a buyer with substantial bargaining power.  Consolidation of requirements can sometimes reduce the cost of a product or service, reduce the administrative cost of awarding the contract and reduce the cost of contract administration.  Consolidation of requirements in this context is often referred to as “bundling.”  “Bundling” has come under scrutiny and criticism from the small business community and Congress because combining requirements often has the affect of limiting opportunities for small businesses to compete.
  As a result, it is now DOD policy to consider the impact on small business concerns any time requirements are consolidated in an acquisition.
  In addition, Congress codified a definition of “bundling” in the Small Business Reauthorization Act of 1997 and stated that agencies should “ avoid unnecessary and unjustified bundling of contract requirements that precludes small business participation in procurements as prime contractors.”
  The FAR defines “bundling” as
 the consolidation of 

“two or more requirements for supplies or services, previously provided or performed under separate smaller contracts, into a solicitation for a single contract that is likely to be unsuitable for award to a small business concern due to-(i) The diversity, size, or specialized nature of the elements of the performance specified; (ii) The aggregate dollar value of the anticipated award; (iii) The geographical dispersion of the contract performance sites; or(iv) Any combination of the factors described in paragraphs (1)(i), (ii), and (iii) of this definition.”

6.1.1  Bundling under the Small Business Act vs. CICA

The general restrictions on bundling under CICA have been supplemented by more restrictive against bundling under the Small business Reauthorization Act of 1997.  Therefore, if challenged, an agency must justify the “bundling” decision under two separate standards.  

6.1.1.1  Bundling under CICA:  

The Competition in Contracting Act (CICA) of 1984 provided a general statutory basis for challenging solicitations for agency requirements.
  CICA generally requires that solicitations permit full and open competition and contain restrictive provisions and conditions only to the extent necessary to satisfy the needs of the agency.
 Since bundled, consolidated, or total-package procurements combine separate, multiple requirements into one contract, they have the potential for restricting competition by excluding firms that can furnish only a portion of the requirement.
  However, CICA's general restriction against consolidating requirements has been supplemented with a more specific statutory restriction against bundling, enacted as part of the Small Business Reauthorization Act of 1997.  The Small Business Act, as amended, states that, "to the maximum extent practicable," each agency shall "avoid unnecessary and unjustified bundling of contract requirements that precludes small business participation in procurements as prime contractors."
  The reach of the restrictions against bundled procurements in CICA is clearly broader than the reach of restrictions against bundling under the Small Business Act. 

For example, unlike CICA's restrictions, the Small Business Act's bundling provisions have no application to arguments by large businesses that discrete portions of consolidated procurements should be broken out for competition.
 

In addition to the differences in specificity between the bundling restrictions in CICA and those in the Small Business Act, there is also a difference in the showing required to justify bundling.  The Small Business Act requires that agencies demonstrate "measurably substantial benefits" in order to justify a bundled procurement.
  In contrast, CICA permits solicitations to contain restrictive provisions and conditions only to the extent necessary to satisfy the needs of the agency.
  In interpreting CICA, the GAO looks to see that an agency has a reasonable basis for its contention that bundling is necessary, and has sustained protests where no reasonable basis was shown.
  In this context, the GAO traditionally allows agencies a great deal of discretion in determining what work would be packaged into a single procurement unless it could be clearly shown that the agency's decision lacked a reasonable basis.
  Such determinations were made on a case-by-case basis focusing upon the agency’s minimum needs.  The GAO recognized an agency's minimum needs to include factors such as: military readiness,
 staff reductions making administration of separate contracts impossible,
 the unique requirements of maintaining an aging aircraft fleet, and decreases in Air Force funding,
 significant reduction in civilian workforce,
 the need to procure supplies and services on the most cost-effective basis obtaining economies of scale or avoiding the unnecessary duplication of costs,
 for coordination and integration of multiple tasks, with limited resources,
 the need for the same contractor to design and manufacture or install an item,
 need to significantly reduce the acquisition cycle time for addressing unforeseeable maintenance and modifications associated with the use of aging aircraft for expanding requirements,
 the need to have a single contractor to ensure the effective coordination and integration of interrelated tasks,
 the need to purchase equipment and related maintenance,
 where separate procurements would involve undue technical risks,
 and technical benefits.
  

Statements of work are sometimes arguably too general to provide sufficient information for prospective offerors to decide whether to submit a proposal or what to offer to best meet the agency's needs.  Such impermissibly vague solicitations may constitute another form of bundling prohibited by CICA.
  These challenges generally arise with the protestor seeking the award of some identifiable portion of the work within the solicitation alleged to be too vague. 
  The agency then responds with an explanation of its need for the consolidation, which the GAO reviews for its adequacy and reasonableness.  In this situation, the GAO does not limit its decision on just the breadth of the solicitation but also focuses on the agency's claimed need for consolidating its requirements.

6.1.1.2  Bundling under the Small Business Act

The Small Business Reauthorization Act of 1997 mandates specific requirements for justifying the bundling decision.  The current rule mandates that agencies conduct market research to determine whether bundling is necessary and justified.
  Market research may indicate that bundling is necessary and justified if an agency would derive measurably substantial benefits.
  Measurably substantial benefits may include, individually or in any combination or aggregate, cost savings or price reduction, quality improvements that will save time or improve or enhance performance or efficiency, reduction in acquisition cycle times, better terms and conditions, and any other benefits.
  The agency must quantify the identified benefits and explain how their impact would be measurably substantial.  Bundling is quantifiably necessary and justified if, as compared to the benefits that it would derive from contracting to meet those requirements if not bundled, it would derive measurably substantial benefits equivalent to - (1) ten percent of the estimated contract value (including option) if the value is $75 million or less; or (2) five percent of the estimated contract value (including options) or $7.5 million, whichever is greater, if the value exceeds $75 million.  Reduction of administrative or personnel costs alone is not sufficient justification for bundling unless the cost savings are expected to be at least 10 percent of the estimated contract value (including options) of the bundled requirements.
  The Service Acquisition executive may determine bundling is necessary and justified without meeting the above thresholds when the benefits to be gained are critical to the agency's mission success; and the acquisition strategy provides for maximum practicable participation by small business concerns. 

The bundling definition under the Act refers to “a single contract that is likely to be unsuitable for award to a small business concern”.  This language could be interpreted to not apply to acquisitions involving multiple award ID/IQ contracts.  However, at least in one case, the GAO in dicta has stated that impermissible bundling may arise under the statute regardless of whether the consolidated contract is awarded on a single-award or multiple-award basis.

Acquisition Planning Requirements: The contracting officer must justify bundling in acquisition strategy documentation.
  In assessing whether cost savings would be achieved through bundling, the contracting officer must consider the cost that has been charged or, where data is available, could be charged by small business concerns for the same or similar work.
  Special requirements apply to contracts with an average annual value of $10 million or more.
  A contract with an average annual value of $10 million or more is defined as substantial bundling.  When the proposed acquisition strategy involves substantial bundling, the acquisition strategy must - 

     (1) Identify the specific benefits anticipated to be derived from bundling;

(2) Include an assessment of the specific impediments to participation by small business concerns as contractors that result from bundling;

(3) Specify actions designed to maximize small business participation as contractors, including provisions that encourage small business teaming;

(4) Specify actions designed to maximize small business participation as subcontractors (including suppliers) at any tier under the contract or contracts that may be awarded to meet the requirements; and

(5) Include a specific determination that the anticipated benefits of the proposed bundled contract justify its use.

With the exception of the substantial bundling acquisition planning requirements, these special requirements, do not apply if a cost comparison analysis will be performed in accordance with OMB Circular A-76.

Notice Requirements:  When an agency contemplates awarding a bundled contract it should consult with the local Small Business Administration procurement Center Representative (PCR) and at least 30 days before the release of the solicitation notify any incumbent small business concerns of the intention to bundle and how they may contact their local small business representative office.
6.2  Corporate Contracts

Corporate Contracts are defined by AFMC as “A long-term contract having pre-established pricing that consolidates requirements with a single contractor and allows for decentralized ordering.  The contract may include requirements from other customers (inter and intra service) and will normally be with a single contractor’s manufacturing or repair location.”
  Corporate Contracts evolved from the contractual concept of consolidating multiple contracts with a sole source contractor to a framework for long-term business relationships with major suppliers.  The AFMC Corporate Contract Vision is to establish long-term business arrangements with pre-established pricing processes that consolidate requirements on the minimum number of contracts with a "corporate" contractor.  A single government organization then becomes responsible for consolidating the requirements, awarding, and administering the contract.  Consolidation preferences are (1) All DoD, (2) All ALCs, or (3) Within an ALC.  Awarded contracts, allow for decentralized ordering giving organizations the ability to place their own orders against the contract thereby retaining configuration and program management control. 

The keys to their success are sharing information, sharing risk and the Air Force commitment to a long-term relationship.  Resulting benefits include leveraged buying power, increased production efficiencies for both the contractor and the Air Force, improved cycle times and improved weapon system support.  Corporate Contracts can be accomplished without any changes to either legislation or regulation. 

7  PERFOMANCE-BASED ACQUISITIONS

To a large extent, the nature of an acquisition and its chance of success are determined by the way the user defines its requirements and the way the acquisition is structured.  A basic tenet of acquisition reform is, whenever possible, to state requirements in terms of function rather than design and to purchase commercial items whenever possible.  This principle was codified in FASA and implemented in the FAR at FAR Part 11.
  FAR Part 11 establishes policies and order of precedence for requirements documents.  The FAR directs agencies to define requirements in terms that enable and encourage offerors to supply commercial items, or to the extent that commercial items suitable to meet the agency’s needs are not available, nondevelopmental items.  The FAR also provides that some or all of performance levels or performance specifications may be identified as targets rather than fixed or minimum requirements and directs the government to state its requirements in terms of functions to be performed, performance required, or essential physical characteristics.
  The FAR establishes the following order of precedence for requirements documents: documents mandated for use by law; performance-oriented documents; detailed design-oriented documents; standards, specifications and related publications issued by the Government outside the Defense or Federal series for non-repetitive acquisitions.

7.1  Open Systems

Open Systems refers to a DoD initiative set out in the SecDef Military Specifications and Standards Policy established in a November 1994 OUSD(A&T) memorandum.
  In that memorandum, OUSD(A&T) directed “...that open systems specifications and standards be used for acquisition of weapon systems electronics to the greatest extent practical.”  To sponsor and accelerate adoption of open systems in weapons systems acquisitions, OUSD(A&T) set up an Open Systems Joint Task Force (OS‑JTF).  The OS-JTF initially focused on electronics since this “domain” represents an ever increasing weapon system cost driver.  This focus was later expanded to encompass other “domains” such as mechanical systems, management information systems, support systems, etc.  DoD 5000.2-R was modified to require program managers to consider the open systems concept in their program strategy.
  This initiative recognizes that in today’s global economy everyone, including our potential adversaries, will gain increasing access to the same commercial technology base.  The military advantage in this environment will go to the nation which is able to substantially reduce the cost and cycle time associated with capturing advanced technologies, incorporating them into weapon systems, and fielding new operational capabilities.  In addition, the ability to quickly and efficiently upgrade and modify these weapon systems with evolving technologies will be critical due to the rapid technological change rate which makes today’s most advanced capabilities quickly obsolete.

Open Systems (OS) concepts and architectures enable efficient advanced technology integration into new weapon systems, as well as preserve the ability to accomplish new technology insertion at minimal cost later in the system’s life.  This latter aspect is crucial.  With its steadily declining budgets since the end of the Cold War, the military market represents only a small fraction of a dominant commercial business sector, especially in the electronics area.  It is this commercial market which is now driving technological advances.  As a result, commercial product use will, in many cases, represent the only viable solution from a cost, performance, and availability standpoint.  Even in those cases where a unique military technology or standard is necessary to meet warfighter requirements, OS approaches will facilitate faster and more economical acquisition, modification, and sustainment processes.  As provided for in the OUSD memorandum, OS concepts must be incorporated into every phase of the acquisition process and supported at all DoD management levels.  In other words, OS anticipates rapid technological change and plans accordingly.
7.2  Evolutionary Acquisition

The use of conventional approaches for the acquisition of a major weapon system can typically take from 8 to 12 years or more from program initiation to delivered capability.  This extended development time can result in high costs, technology obsolescence, evolution of the threat beyond the capabilities being procured, and continuing evolution of user requirements.  Evolutionary acquisition attempts to avoid these problems by fielding an initial requirement while recognizing and planning for future upgrades.  In contrast to conventional acquisitions, an initial core capability is fielded, and the system design has a modular structure and provisions for future upgrades and changes (follow-on increments) as requirements are refined.  The initial ORD must define general boundaries or scope of what the system is required to do.
  Specifically, the initial ORD will describe a core capability (i.e., the initial increment).  Capabilities beyond the core capability may be described for follow-on increments in more general terms, although if specific requirements are known at the time, they should be documented.  Before an increment proceeds into EMD, users and developers will agree on and document requirements for that increment in coordination with the acquisition and operational test agencies.  Additional capabilities beyond this increment may continue to be stated in general terms.  The scope and content of each follow-on increment is the result of: (1) continuous feedback from independent testing agencies, the user (operating forces), and supporting organizations, and (2) the application of current and emerging technologies.  These inputs are all balanced against the constraints of time, requirements, and cost.  Program Managers are required to consider this acquisition approach when developing their acquisition strategy.

7.3  Performance-Based Requirements

Ideally, Operational Requirements Documents (ORDs) would be written in performance based terms defining the requirement in terms of a desired capability or outcome.  This would allow the development of performance based RFP documents allowing for the flexibility required by industry to propose weapon systems that are less costly , delivered faster, and perform as required.  Performance-based requirements convey product definition and key process expectations to industry in performance terms.  Too often in the past the government told the contractor how to do its job, which many times led to inflexible, costly, and sometimes less creative technical approaches.  Performance-based requirements, on the other hand, allow the contractor to define its technical approach and then holds the contractor accountable for that approach.  This concept has several components.  In this new environment, solicitations and contracts describe system performance requirements in a way that permits contractors greater latitude than under historical acquisition methods to use their own design and manufacturing ingenuity to meet needs.  Additionally, suppliers will compete and be selected based upon their proposed approach, process effectiveness, and prior performance.  This approach places greater emphasis upon incremental verification.  Since offerors are encouraged to use their own processes in lieu of government specified (military product requirements/standards) processes, the contractor or subcontractor will likely have developed the processes they are proposing under their own funding on a previous, possibly non-government contract.  As a result, the government may not gain rights to data rights under the contract.  This, obviously, must be factored into the sustainment strategy. 

7.3.1  Key Documents, Definitions and Interrelationships

7.3.1.1  Statement of Objectives (SOO)

A SOO is both a product, in that it identifies significant program objectives and risk areas, and a process, as a properly developed SOO requires a program team to have performed a requirements analysis and a risk assessment to derive the document’s content.  A SOO is, above all else, a focusing device for use in the solicitation.  Potential offerors are encouraged to propose an approach that meets the program objectives as outlined in the SOO, and as described in the solicitation’s requirements document(s). [see section 9.1.1 for a more detailed explanation]

7.3.1.2  Technical Requirements Document (TRD)

The TRD is a generic term for the document, generated by the government, that provides the mandatory requirements that must be considered by the contractor when developing a Statement of Work (SOW) to accompany the proposal, and potentially for contractual incorporation upon contract award.  A TRD will generally be used to describe work to be performed by the contractor on a recurring basis, such as quality assurance, etc., and should be limited in scope to those items that must be performed to be compliant with government requirements.  It should be specifically acknowledged that each item in a TRD effectively constrains the contractor in terms of its flexibility to propose an approach that results in enhanced technical, cost and/or schedule performance.  TRD requirements should be held to an absolute minimum, and be limited to those processes that must be used by the offeror based upon the unique nature of the service being acquired.

7.3.1.3  Systems Requirements Document (SRD)

The SRD provides the functional performance requirements of a system, and is essentially the government program team’s translation of the operation requirements as generated by the user.  Actual requirements documents generated by the user should not normally be used in solicitations and the ensuing contracts, unless they are performance-based and the program office has the authority to revise the requirements document during both the source selection as well as the contractual period of performance.  The SRD will be the baseline requirements document used by the offerors from which to develop their systems specification, which will accompany the proposal and be contractually incorporated should the offer be accepted.

7.3.1.4  Statement of Work (SOW)

The SOW is developed by the contractor in response to the government generated SOO and TRD incorporated into the RFP.  It provides the description of the recurring tasks to be performed by the contractor to meet the government’s requirements.  This document should be performance-based in that it focuses on the desired outcomes of the tasks, not the process to be used during performance thereof.  The SOW should require the successful completion of the task, not the adherence to a process that could fail to produce the desired result.  Generally, statements of work shall define requirements in clear, concise language identifying specific work to be accomplished.  Statements of work must be individually tailored to consider the period of performance, deliverable items, if any, and the desired degree of performance flexibility.
  In the case of task order contracts, the statement of work for the basic contract need only define the scope of the overall contract.
  The statement of work for each task issued under a task order contract shall describe the work effort on the task in performance based terms.  To achieve the maximum benefits of performance-based contracting, task order contracts should be awarded on a multiple award basis.
 

When preparing statements of work for service contracts the SOW should describe the work in terms of "what" is to be the required output rather than either "how" the work is to be accomplished or the number of hours to be provided, 
; permit assessment of work performance against measurable performance standards. 

7.3.1.5  System Specification

This document delineates the performance characteristics of the system being proposed by the offeror, and is contractually incorporated at contract award.  It is derived by the offeror based upon the performance requirements provided by the government in the SRD accompanying the solicitation.  It contains the performance parameters of the proposed system against the SRD’s threshold and objective requirements, and as such, care should be taken to ensure that when the offeror’s technical “brochure” suggests that a requirement will be exceeded, it is contractually captured in the proposed system specification before award.  Descriptions of the contractor’s approach to meeting the SRD requirement, or actual product descriptions/design solutions, should not generally be written into a system specification.  Instead, it should maintain its character as a faithful translation of ORD requirements, so that the system’s ability to meet those requirements can be measured against the user’s actual requirements - not the contractor’s design solution.

7.3.2  Performance-Based Specifications

A performance specification states requirements in terms of the required results with criteria for verification, without stating the method for achieving the required results.  Performance specifications define the functional requirements for the item, the environment in which it must operate, and interface and interchangeability characteristics.  In contrast, traditional military specifications and standards are generally detailed “how to” directions for designing, developing, testing, producing and managing weapons systems.  Use of these specifications requires extensive oversight by the government and limits the contractor's flexibility in producing the product.  The preference for use of performance-based specifications has now been codified in FASA 
and implemented by the FAR.
 FAR Part 11 has been completely revised to implement this concept, establishing an order of precedent for requirements documents.

7.3.2.1  Reduction of Military Standards and Specifications  

The preference for performance specifications forms the basis of current DoD policy on Military Specifications and Standards.  This policy developed out of the April, 1994, Report of the Process Action Team on Military Specifications and Standards, entitled “A Blueprint for Change.”  Its findings were implemented by Defense Secretary Perry's 1994 memo entitled “Specifications & Standards—A new Way of Doing Business”
 which directed that  the use of performance specifications be maximized, that existing manufacturing and management standards be converted or deleted, incentives for innovative contracting practices be provided, the use of Mil Specs/Standards be prohibited without waiver, and any references to such Mil Specs/Standards below the first tier be for guidance only.  However, not all current military specifications and standards are objectionable.  DoD has reviewed all military specifications and standards to identify objectionable documents.  Each military specification and standard was assigned a category to facilitate selection of documents that are preferred or exempt.  The Department of Defense Index of Specifications and Standards (DoDISS) or its underlying data base was updated to reflect each document's category.
   Between July, 1994, and November, 2000, the reform of military specifications and standards has resulted in the following actions:

· 10,909 military specifications and standards canceled

· 8,325 military specifications and standards inactivated for new design

· 1,632 military specifications and standards replaced by non-government standards

· 771 military specifications converted to commercial item descriptions

· 2,211 military specifications converted to performance specifications

· 552 military standards converted to interface standards or standard practices, which do not require a waiver

· 114 military standards converted to guidance handbooks

A specification defines a product and a standard defines a process.  During the DoD-wide review of all military standards, the traditional military standards were subdivided into several groups.  These are interface standards, design criteria standards, test method standards, standard practices, and manufacturing process standards.  An interface standard specifies the physical, functional, or military operational environment interface characteristics of systems, subsystems, equipment, assemblies, components, items or parts to permit interchangeability, interconnection, interoperability, compatibility, or communications.  A design criteria standard establishes military-unique design or functional criteria that must be adhered to in the development or upgrade of systems, subsystems, equipment, assemblies, components, items, or parts.  A test method standard specifies procedures or criteria for measuring, identifying, or evaluating qualities, characteristics, and properties of a product or process.  A standard practice specifies procedures on how to conduct certain non-manufacturing functions.  Standard practices are developed for functions that, at least some of the time, are obtained via contractor from private sector firms.  A manufacturing process standard states the desired outcome of manufacturing processes or specifies procedures or criteria on how to perform manufacturing processes.

7.3.2.2  Exceptions  

Early in the process of reforming military specifications and standards waivers were required to apply these documents to a solicitation.  Meanwhile the specifications and standards were modified as described above.  On June 7, 1999, SAF/AQ issued a policy “Using Specifications and Standards.”
  The policy acknowledges the reform accomplished on military specifications and standards and states the “remaining standards support the intent of acquisition reform and may be used when appropriate in a performance-based acquisitions.”  Although this policy enables the program to apply the revised documents to solicitations, care should still be taken to minimize government-imposed solutions.  Furthermore, reprocurement of old items may incorporate older versions of the specifications and standards.  In these instances care should be taken to use the revised version of the documents and to delineate the applicable section of the referenced documents which applies to the solicitation.

7.3.2.3  Tiering of Specifications and Standards  

“Tiering” refers to citations within a specification to other specifications or standards.  For example a contractual specification may cite to, or reference, another standard specification, which itself might refer to several other standard specifications.  The standard specification cited within the contractual specification is referred to as a “first tier” or “direct cite” specification.  Under current policy, only first tier or directly cited specifications are contractually binding.
  This policy only applies to production solicitations for new programs.  Reprocurement items and items/systems currently in production are exempted, but application to all programs is encouraged.  To facilitate implementation of this policy, a statement of this policy is required to be included in section 2 of all SOWs for all new production contracts.

7.3.2.4  Legacy Programs: The Single Process Initiative: “Block Changes”

The performance-based concept is applied to legacy system Mil Spec/STD oriented contracts through translating program technical requirements and business arrangements into performance-based terms.  This is accomplished primarily through two contract restructuring methods: Single Process Initiatives (SPIs) or Block Changes (sometimes referred to as “horizontal contract retrofit”) and single program changes (sometimes referred to as “vertical contract retrofit”).

The policy changes directed by Secretary Perry's 1994 memo discussed above only applied to new acquisitions.
 However, this policy was later modified in December 1995, to address the question of existing contracts.
 This policy has also been applied to subcontractors.
 The change resulted from the recognition that the policy change did not address the current situation where a single contractor may have multiple DoD contracts within the same facility but be forced to deal with multiple government unique management and manufacturing systems within that facility.  As a result, it could be several years before cost savings and efficiencies from newly awarded contracts incorporating the policy changes would begin to be effective.  Consequently, current policy directs that block changes to the management and manufacturing requirements of existing contracts be made on a facility-wide basis, to unify management and manufacturing requirements within a facility, wherever such changes are technically acceptable to the government.

In the long run block changes should reduce costs to both the government and the contractor.  However, it was recognized that there would likely be transition costs in the near term.  The designated single point of contact for these changes is the Administrative Contracting Officer (ACO) for the facility in question.
  Facility ACOs were directed to encourage contractors at their facility to submit concept papers related to converting uniform management and manufacturing processes.  Where such proposals are technically acceptable and present no significant net savings in the cost of performing current contracts, the ACO may issue a class modification to those contracts.  In those cases where the proposal would result in a significant decrease in the contractor's overall net cost of performance of existing contracts, the contractor will submit a formal request for equitable adjustment.

8  INSIGHT vs OVERSIGHT

8.1  Clear Accountability in Design (CAID) 

The concept of Clear Accountability in Design (CAID) developed from an ASC Process Action Team (PAT) formed in August 1990.  That PAT arose out of industry and government feedback that indicated ambiguity concerning the allocation of responsibilities between the government and the contractor in the systems design process.  The basic principles of CAID were stated in the CAID PAT’s Final Report issued in October 1991.  The CAID concept was subsequently adopted by the acquisition reform movement becoming an accepted acquisition reform “best practice”, commonly summarized as “insight rather than oversight.”  Although it is conceptually related to the Performance-Based Business Environment initiative, it is distinguishable from the focus upon performance based requirements.  CAID focuses upon the degree of control the government exercises over the contractor’s method of performance and shifts responsibility for the success of that method of performance to the contractor.  In other words, it focuses upon allocation of system engineering responsibilities and allocation of legal responsibility for performance.  In contrast, the concept of performance-based requirements focuses upon how the government states its requirements.  

While it may be possible in some cases to finalize all standards and specifications prior to contract award, this may not be either desirable or practical.  Under the CAID concept, the government takes responsibility only for the performance level design of a system, leaving the lower detailed levels of design under the manufacturer's control.  By only taking responsibility for performance level design, the contract only states design requirements in terms of required results desired with criteria for verifying achievement, without stating the method for achieving the required results.
  The specific degree of control required is a risk management issue. [see section 3]  Key to determining the risk involved is knowing how well the commercial industrial base understands the intended use of the product and how they factor those kind of needs into their design process.  However, whether or not CAID applies to a given acquisition depends upon the acquisition strategy applied in a given situation.  CAID is not “required” by any regulation or directive, it is an acquisition strategy.  

Although there is a statutory and policy preference for performance-based specifications, there are circumstances when design specifications and government oversight are appropriate.
  For example, follow-on production contracts are usually build-to-print where the government retains responsibility for the lower level design.  Thus, application of the CAID concept would not be appropriate in a build-to-print acquisition.  However, if a program develops an acquisition strategy that is not consistent with the concepts of CAID, a very strong case would need to be included in any program documentation.

CAID does not reject the need for configuration control of the contractor’s efforts under the contract.  It is really a question of when the government gains control of the configuration management process.  Traditionally, the government would retain responsibility for CM from time of award.  In contrast, under CAID, government approval of the Functional Configuration Baseline occurs near the end of PD/RR.  The contractor maintains control of the allocated and product configuration baseline(s) until Functional Configuration Audit (FCA) and Physical Configuration Audit (PCA), respectively.  This approach allows the contractor true cost, schedule, and performance trade‑off freedom above minimum thresholds during Engineering and Manufacturing Development (EMD) while avoiding duplicate government effort and inappropriate release of contractor’s responsibility for system design.

8.2  Configuration Management in the Acquisition Reform Environment

Understanding how CAID would apply in practice requires an understanding of the role of configuration management under acquisition reform.  There are four main functions of CM: identification, change control, audits and status accounting.

8.2.1  Configuration Identification

CM is a subset of the systems engineering process.  It is composed of a portion of systems engineering tasks which have been grouped together and assigned the title of CM.  The purpose of configuration identification is to identify and document the decisions made by the systems engineering process regarding functional/performance requirements and physical characteristics of the system and its elements.  This is accomplished by preparing and maintaining configuration baselines.  These baselines are composed of specifications, drawings and software code listings.  There are three types of configuration baselines.

Functional Baseline: This baseline describes the functional/performance requirements and design constraints of the system as a whole entity.  It is normally comprised of a system specification which defines system functional/performance requirements, system interface requirements, system technical constraints and all of the qualification provisions required to verify achievement of each specified requirement.

Allocated Baseline: This baseline describes the functional performance requirements and design constraints of the systems elements.  It is comprised of specifications that define the functional/performance requirements, interface requirements, and technical constraints for each system element.  Also included are all of the qualification provisions required to verify achievement of each specified requirement.

Product Baseline: This baseline describes a verified design solution that meets the requirements and constraints of the allocated baseline.  The product baseline expands the content of the allocated baseline specifications by incorporating engineering drawings and software code listings.  It also incorporates requirements and verification methods needed for acceptance and first article inspections.  

Acquisition reform uses performance‑based specifications to the maximum extent feasible.  Performance‑based specifications describe requirements and boundary conditions such as interface requirements that a design must satisfy, not an actual design solution.  The functional and allocated baselines are performance‑based; the product baseline is design‑based.  From a CM perspective, the government would not take control of the verified design solution from the contractor using this approach, i.e. the government would not establish a product baseline.  When more than performance‑based specifications are required, it will be necessary for the government to take control of the verified design solution from the contractor by establishing and maintaining a product baseline.  The level of design detail contained in a product baseline can vary greatly.  It can be as simple as identifying a part number on a source control drawing or as complex as having detailed drawings for all of the individual pieces. 

8.2.1.1  Baseline Verification  

The final part of the configuration baselines are the types of verification.  There are three main reasons for conducting verifications: (1) to verify that a new design or modification meets its requirements, (2) to verify that a manufacturer can build a design that has already been verified, and (3) to check that items coming off the assembly line are working properly and are ready for shipment.  The first is called qualification, the second is first article and the third is acceptance.

Qualification is the most complex type of verification.  Acceptance is the least complex.  First article usually falls somewhere in between the two.  It can be as complex as qualification or almost like acceptance depending on the design.  Qualification methods are defined in the functional and allocated baselines.  First article and acceptance methods are design dependent; they are defined in the product baseline.  Therefore, implementation of a true performance‑based approach, i.e. stopping at the allocated baseline, precludes the use of first article or acceptance types of verification.

8.2.2  Change Control

Acquisition reform does not alter the change control process.  The Configuration Control Board (CCB) is still the only body that establishes and approves changes to the configuration baselines.  Engineering Change Proposals (ECPs) are still the only vehicles that authorize changes to those baselines.  The key is that only ECPs are submitted against what we control.  If there is only top level control, such as identifying a manufacturer's part number on a source control drawing, an ECP would only be processed if there is a need to change to a new part.  Manufacturer changes to internal components are not submitted to the government for approval because the government does not have control to that level of detail.  This scenario holds true for requests to depart from the baselines as well.  Waivers and deviations are only processed against what the government controls.

8.2.3  Audits 

Configuration audits are conducted to verify that a proposed design solution meets the specified requirements and that documentation describing the product is accurate.  Functional Configuration Audits, (FCAs) are done at the end of EMD to ensure the proposed design solution satisfies the performance requirements of the system and development specifications and that we know the configuration of the test articles.  Physical Configuration Audits (PCAs) are conducted on the first representative production unit to ensure that the verified design solution documentation is accurate and that its acceptance procedures are valid.

Acquisition reform does not change how we conduct audits but it can eliminate the need for a PCA.  Like the change control process, the government only audits that which it plans to control in the configuration baselines.  If, for example, black boxes are being purchased, there may only be a source control drawing with the part number on it.  A PCA would make sure that the proper part number was identified on the drawing but the government wouldn't audit drawings of the box components.  Similarly, if the government purchases a commercial software package, it would make sure the name and version number was correctly documented, but it wouldn't audit the code listing.  However, with a performance‑based approach, there would not be a product baseline because the government would not identify a specific design solution.  There wouldn't be a source control drawing for the black box or a specific software package identified.  Therefore, there would not be a reason to conduct a PCA.

8.2.4  Status Accounting

Acquisition reform does not change the status accounting process.  Status accounting serves as an information library.  This information is referred to as the technical baseline.  The technical baseline is composed of all of the technical information needed to support a system throughout its life‑cycle.  This data is divide into two categories: configuration baselines and decision support data.  The configuration baselines, as discussed earlier, are data that must be processed through a CCB for approval.  All other technical data is referred to as decision support data.  Some decision support data requires approval but it is not processed through a CCB.  Examples are technical orders or test reports.  Some decision support data does not require approval at all and is just archived, such as component serial numbers on a given tail number. 

8.2.6  Life‑Cycle Application of Acquisition Reform Principles

Contractor control of the developmental baseline transfers to the government incrementally through establishment of the configuration baselines.  Transfer occurs when the design reaches sufficient maturity that the government possesses a high degree of confidence that the requirements have been properly identified, that the design meets those needs and that it can be produced given schedule and resource constraints.  The functional baseline is normally established after successfully completing a system functional review (SFR).  It is established when the CCB chairman signs the cover sheet of the system specification.  Once established, it can only be changed by approving an ECP.  When there is an active contract, the new baseline must be contractually incorporated into the contract. 

The allocated and product baselines follow these same steps.  The allocated baseline is established after successfully completing a System Verification Review (SVR).  It is established when the CCB chairman signs the cover sheets of the development specifications.  The product baseline is established after successfully completing PCA.  It is established when the CCB chairman signs the cover sheets of the product, process and material specifications.  As before, once these baselines are established, they can only be changed by approving an ECP.  When there is an active contract, the contracting officer must contractually incorporate these new baselines.

There are a few unique process steps associated with the allocated and product baselines.  One criteria for successfully completing SVR is that the design has successfully completed functional configuration audit (FCA).  Treated as a separate design review in the past, FCA has now been integrated with some manufacturing and test reviews to form SVR.  Therefore, completing FCA is still a prerequisite for establishing the allocated baseline.  Drawings and code listings are incorporated into the product baseline by reference or attachment.  For drawings, the top drawing assembly is identified in the requirements section of the appropriate product specification.  Acceptance requirements are either referenced or included in the requirements section of the appropriate product specification as well.  Therefore, the drawings and acceptance requirements must be approved before the product baseline can be established.  For software, the version number is usually identified in the requirements section of the appropriate product specification, with the code listing attached as an appendix.

Change control begins during development with the submittal of the draft system specification to the CCB for approval and establishment of the functional baseline.  The process continues throughout the remainder of the life‑cycle.  The CCB is the government vehicle used to establish and maintain the configuration baselines.  The CCB is chaired by the single manager or his/her designate and is a technical review of proposed baseline documents, ECPs, waivers or deviations. 

As the program moves into the production and sustainment phases of the life‑cycle, change control and status accounting become the most active components of the CM process.  The allocated and product baseline documentation is used to purchase parts and assemble the products.  This documentation is used to purchase spare parts as well.  As the program begins to buy parts, some may not conform to the baseline.  If it is to the government's advantage to use this non‑conforming material, a waiver or deviation request must be processed through the CCB.  If the CCB chairman approves the request, the non‑conforming part can be used, but the government should receive consideration from the manufacturer in return.  Usually, consideration is a reduced price for those items.  If a manufacturer requests permission to depart from the baseline before it makes the part, it is called a deviation.  If the request occurs when the part is being made or after it has been made, it is called a waiver.  This is the only difference between the two terms.

Most design changes during the production and sustainment phases come from three sources, correction of design deficiencies, modifications, and replacement of obsolete parts.  All three result in changes to the existing configuration baselines.  These changes are incorporated by processing an ECP through the CCB.  In most cases during development and production, the contractor maintains the master documentation for the government.  When the program contractually incorporates approved changes, the contractor updates the documentation and provides copies to all of the activities using that information.  When the contract is no longer active, the government must assume this responsibility.  This responsibility can be assigned to organic resources or contracted out, but it must be done.  This is critically important during the sustainment phase when the government may have organic modification programs or have to find alternate parts because it can no longer purchase the existing ones.  The process gets more complicated because the government has multiple baselines that it has to support at the same time.  

A primary objective of this configuration management approach is to focus on process control rather than inspections.  Labor intensive inspections are cost drivers.  In any event, it is generally accepted that you can not inspect in quality, you have to design it in from the beginning.  Therefore if quality is designed into the processes, the need for inspections is greatly diminished.  However, implementing this approach still requires an up‑front investment of resources to verify that quality is an inherent aspect of the process.  It also requires that the process is monitored to ensure it continues to function properly.  From a life‑cycle perspective savings are realized due to the fact that monitoring requires less resources than inspection.  The CM process can accommodate a process control approach.  These processes can be documented and verified during development, just like other critical processes are done.  Acceptance requirements in the product baseline can be tailored down to reflect monitoring requirements.  Acquisition reform strongly influences how we logistically maintain and support our weapon systems. For example, with a performance‑based approach, i.e. form, fit function and interface (F3I) specifications, component replacement is probably the most feasible option for organic maintenance.  This is due to the fact that the government will not control the verified design solution or develop the design documentation, both of which are necessary to support an organic repair option.  This creates the possibility of getting a new design every time replacements are procured, complicating replacement technical order maintenance.  Keeping personnel trained on evolving product maintenance procedures will further increase the burden on the logistics support system even when using the manufacturer's documentation.  Therefore, the most likely support option for repairing multiple designs would be to return them to the component manufacturer.  This same replacement scenario can also occur with establishment of a product baseline at a high level a source control drawing with just a manufacturer's part number.  Controlling the design at this level has the potential to restrain competition since source control drawings normally do not provide sufficient design information to permit a second source to manufacture a replicate of the design.

In the final analysis, there is not a standard template for implementing CM under acquisition reform.  Each program must determine an optimum approach by comparing program requirements and available government resources to the commercial industrial base capabilities.  This emphasizes the need for early market research.  Organic repair commits the government to a logistics support enterprise requiring personnel, training, facilities, equipment, procedures, spare parts, and documentation.  If these resources are not available, organic repair is not a viable option.  Faced with dwindling resources, programs must choose the most cost effective maintenance strategy ‑‑ organic, commercial or some combination of the two within statutory constraints.
  If a product baseline is established with just a manufacturer's part number identified and competitive re-procurements are desired, then a second source needs to be qualified to enable the government to compete one part number against the other.  On the other hand if the intent is to support a single configuration competitively, a product baseline must be established that documents the verified detailed design.  Correctly implementing the systems engineering process will lead to a solution that balances the best mix of commercial and military unique products as well as providing the right level of control with the configuration baselines.

8.3  Total System Performance Responsibility (TSPR)

Total System Performance Responsibility (TSPR) is a widely discussed yet often misunderstood concept related to the acquisition and support of Air Force weapon systems.  The concept of TSPR sprang from the realization that a modern complex weapon system must have a total system support capability to function operationally.  This realization lead to the requirement for program managers to employ a total systems approach.  The requirement is documented in the Department of Defense Policy Directive DoDD 5000.1 Paragraph 4.4.1.  The directive reads:

“Total Systems Approach.  Acquisition programs shall be managed to optimize total system performance and minimize total ownership costs by addressing both the equipment and the human part of the total system equation, through application of systems engineering.  Program managers shall give full consideration to all aspects of system support, including logistics planning; manpower, personnel, and training; human, environmental, safety, occupational health, accessibility, survivability, and security factors; and spectrum management and the operational electromagnetic environment.”

Despite the importance of this concept, there is no implementing policy on this subject other than the broadly worded provision in DoDD 5000.1 cited above.  As a result, there is no one approach to TSPR, consequently there is no single definition.  It is best viewed as a concept that is defined by the single manager in the context of the specific weapon system support philosophy appropriate for a specific weapon system. 

In essence, the concept is that a weapon system is just that, a system, that includes the weapon and all the support structure to operate and sustain it.  As such, it should be treated as an integrated or total entity.  Historically, weapon system support has been provided in a fragmented manner, often dispersing management subsystems geographically to technology repair centers for maintenance and overhaul.  Process management and responsibility has also been dispersed across multiple organizations and locations in an attempt to achieve efficiency and gain synergy.  The system manager (SM), and more recently the single product manager (SPD), act as the integrator to insure all the pieces work together to provide an operational weapon with a viable support capability to the war fighter. 

As the complexity of weapon systems increase, so does the complexity of the support structure.  With the military departments drawing down, a means of maintaining our weapon systems more efficiently has gained a great deal of attention.  The TSPR approach has produced some outstanding results in achieving both cost savings and improved readiness rates by contracting out major elements of the system support structure along with the responsibility to improve the support over time.  The contracting out has included not only the repair and overhaul capability but also process management such as configuration management, sustaining engineering, technical data management, etc.

Some considerations such as system performance, speed, carriage capacity, and readiness of the weapon itself may be obvious.  However, what is not so obvious is the support structure required to maintain and sustain performance and readiness.  First and foremost is probably the repair capability required to service and restore the weapon to operational status.  This part of the total system includes technical and engineering data, replacement parts, personnel, training, equipment, tools, jigs, and facilities.  Sustaining a weapon over a long time-period requires a huge amount of sustaining engineering effort to deal with aging components, obsolete technology, and modernization to extend service life or increase capability.  Software intensive systems need periodic software upgrades and maintenance to correct defects and to enhance performance.  Therefore, system integration laboratories and software support facilities are also part of the total system.

Overhaul of a weapon system at periodic intervals has proven an economical means to extending the service life of major weapon systems.  Overhaul or programmed depot maintenance (PDM) differs from the repair discussed above in that the system is periodically thoroughly inspected, disassembled as required, and reassembled with refurbished or new components to essentially restore the weapon to new condition.  This process requires the use of much of the tooling and many of the tools used in the original manufacture of the weapon along with large facilities to house and store this equipment.  

TSPR, in the purest form consolidates all these aspects of the system under a single contract and holds the contractor accountable and responsible for the overall performance of the system.  This contractor is often referred to as a “prime vendor”.  The only program that has come close to implementing TSPR in its complete form is the F-117 program.  Even here, the Air Force has retained responsibility for organizational level repair (flightline maintenance) and retail supply (operational base supply).  Since those two functions are integral to the ability to deploy, they must remain under control of the Air Force.  

Many other programs have employed a less robust approach to TSPR, choosing to define it differently.  For example, the B-1B program has a TSPR clause in each of its block upgrade contracts.  The clauses assign responsibility and accountability to the prime vendor for the development, integration, test, and delivery of the capability on the aircraft after which the Air Force assumes the responsibilities associated with repair and overhaul.  The intent is to insure that the block upgrades are completely and totally integrated into the weapon system and to perform as required.  

Recent activities by the U-2 SPO to implement TSPR defined the concept as every aspect of the system except the ground stations.  In this instance a single prime vendor was to be responsible for pulling together the efforts of several contractors whom had previously developed and delivered subsystems and sensors on contract with the Air Force.  The Air Force provided the subsystems and sensors as government furnished property (GFE) to the prime whom then incorporated them into the system.  Implementation of this approach effectively eliminated the need for the AF to manage the subsystem and sensor acquisition efforts and eliminated the risk to the program brought by the GFE approach.

Successful application of the TSPR concept requires several key elements.  First, a clear definition of what is included in the “total” system performance responsibility, agreed to by all parties i.e. the acquiring agency, the provider, and the user of the weapon system.  Second, concurrence from the weapon’s user that the approach fits within their concept of operation.  Third, a commitment from the weapon’s user to fund the effort to sustain the level of performance required.  Finally, TSPR requires a clearly stated and uniformly understood acceptable level of performance along with an agreed-to process by which the government determines the level of performance.  Once these elements are in place the process of contracting for the required service levels can be undertaken.  

Integral to the concept is accountability.  In the case where the government organically supports a weapon system the government SM/SPD is responsible and therefore accountable for the total system’s performance.  As we move more toward outsourcing these responsibilities the concept of accountability has to be in the forefront.  Most contracts employing a TSPR approach clearly spell out the specific requirements and levels of performance in a System Specification, a System Requirements Document, or a Technical Requirements Document which are made contractually binding.  Special terms and conditions related directly to TSPR have been used in a few cases to raise the awareness and emphasize the associated responsibility.  Evaluated and monitored levels of performance must be used as criteria in evaluating performance for Award Fee and Award Term contract types.  Without some enforceable means of contractually binding the contractor to a TSPR approach you have nothing more than a best effort contract with the government assuming responsibility to act as the integrator and cover shortfalls.  

9  STREAMLINED SOURCE SELECTIONS

The term “streamlined source selections,” as used in this context, refers to two separate and interrelated concepts.  First, the Air Force streamlines its Request for Proposals (RFPs ) by both reducing the size of the RFP document and changing its nature.  Air Force negotiated procurements are structured so that a RFP is publicly issued to “communicate the Air Force's requirements” to prospective contractors.
  Traditionally, RFPs communicated the Air Force's requirements by a government generated Statement of Work (SOW) and detailed specifications.  In addition, the Air Force traditionally sought to evaluate every conceivable discrete area of the requirement during the source selection evaluation.  This, in turn, required the offerors to submit proposals which addressed every discrete area of the requirement.  Unfortunately, this traditional approach consumed substantial resources of both the government and the contractor.  Ironically, and perhaps more importantly, this resource intensive process often resulted in nothing more than an essay writing contest because the RFP essentially mandated the way the proposal was to be structured, and to a great degree dictated its content.
 In contrast, current Air Force policy radically departs from the traditional approach by changing the structure of the source selection process.  The structure of the RFP itself is changed to include: a Statement of Objectives (SOO) in lieu of a government generated SOW, a requirement that the offerors write a proposed contractor generated SOW based upon acquisition requirements, a requirement that offerors propose a detailed and contractually binding plan for accomplishing the requirement, usually referred to as an Integrated Management Plan (IMP) and Integrated Management Schedule (IMS), and, a reduction in the number of Contract Data Requirements Lists (CDRLs).  This, hopefully, allows the government to gain more realistic insight into the competing offeror's capabilities, encourages innovative approaches, and allows the offerors to propose different approaches for satisfying the requirement.  Consequently, this new approach allows the government to actually gain insight into the offeror’s ability to meet the requirements but also effectively precludes government evaluation applying a checklist approach.

Second, the evaluation is streamlined by focusing the source selection to concentrate scarce resources only on those areas that need in depth evaluation. This has been successfully accomplished by using a risk assessment technique to identify high risk areas.
  When combined with the user’s key performance parameters and objective requirements, these three components comprise the evaluation criteria on which the source selection decision should be based.  Additionally, there are various techniques which may streamline the evaluation required during the source selection by changing the method of evaluation or reduce the number of proposals evaluated.  Two such techniques, which often give rise to legal issues are (1) the use of oral presentations and proposals, and (2) attempting to reduce the potential number of offerors that must be evaluated during the source selection.  

Therefore, use of the term “Streamlined Source Selection” encompasses two concepts in Air Force parlance: (1) the streamlining of the RFP itself, and (2) the streamlining of the evaluation process during the source selection.

9.1  The Streamlined RFP

9.1.1  Statement of Objectives (SOO)  

Use of a Statement of Objectives (SOO) in lieu of a government generated Statement of Work in the RFP is probably one of the most controversial and most often misunderstood Air Force reform initiatives.  Traditionally, the government provided a detailed SOW in the RFP which was used by the offerors as a basis for writing their proposal.  This traditional approach was often criticized as essentially reducing the source selection to an essay writing contest which limits the government's ability to evaluate the true capabilities of the competing offerors and limits the flexibility of the offerors to propose innovative alternative approaches to the method stated in the government SOW.
 In contrast to the traditional process, the Statement of Objectives (SOO) is provided to the offerors in lieu of a government-written SOW and provides the critical, top-level objectives of the acquisition.  The SOO is then used by offerors, in conjunction with other documents such as the System Requirement Document (SRD) or Technical Requirements Document (TRD), to develop the Statement of Work (SOW), the Contract Work Breakdown Structure (CWBS), the Integrated Master Plan (IMP), and other documents supporting and defining the offeror's proposed method of performance.  These documents, including the offeror's SOW, are placed on contract at award.  

9.1.1.1  Purpose of the SOO  

The SOO serves three purposes.  First, from the government's perspective, creating the SOO forces the program office to identify and crystallize the primary objectives of the program.  Program teams find this process to be a valuable tool in analyzing the requirements and objectives of the program early in the procurement process.  Although this seems fundamental, it often did not occur in the past in a systematic and integrated fashion.  Second, the SOO communicates the critical objectives of the program and can provide information to the offerors on areas where tradeoffs may occur in a “best value” environment.  In this regard, the SOO can help focus the offeror's proposal toward areas that the program wishes to emphasize.  Third, and arguably most importantly, the process used to develop the SOO effectively requires the buy-in of all stakeholders, forcing the development of an integrated product team.

The use of the SOO is controversial mainly because it is associated with elimination of the use of a government created SOW in the RFP.  This imposes a somewhat radical change upon the source selection process.  Because the government does not impose a detailed SOW in the RFP, potential offerors are given the flexibility to develop cost-effective solutions and the opportunity to propose innovative alternatives meeting the objectives.  In fact, offerors may propose, and the government evaluators may be required to evaluate, different proposed approaches to the same requirement.  This presents the government with an opportunity to assess the offeror's understanding of all aspects of the effort to be performed by eliminating the “how to” instructions to accomplish the required effort normally contained in the traditional SOW the government provides to prospective offerors.  It also places the burden upon the government evaluators to abandon the normal checklist mentality of traditional source selections.  Instead, government evaluators must understand the government's requirements and abandon preconceived notions of the “appropriate approach” to the requirement. 

Confusion sometimes surrounds the use of a SOO due to the misconception that the SOO should be a requirements document in the RFP.  Obviously, it would be very difficult, if not impossible, for an offeror to propose to a very high level brief document such as a SOO.  Fortunately, this is not the case.  First, the SOO is not intended to be a requirements document; it should only reflect the critical objectives of the program.  The SOO is provided in the RFP in lieu of, not as a substitute for, the government generated SOW.  The SOO content should be stated briefly (generally one to four pages) and should be tailored to the type and phase of the program.  Furthermore, even if the SOO were a requirements document, there should be other more specific requirements documents in the RFP.  SOO development, to be effective, should be focused on product or program oriented goals rather than process or technical requirements and must be compatible with various other program documents.  For example, it should be compatible with the Mission Need Statement (MNS), Operational Requirements Document (ORD), Programmatic and Single Acquisition Management Plan (SAMP), performance specifications; and the draft Work Breakdown Structure (WBS)/dictionary.

Another misconception is that a SOO should be used in all negotiated procurements in lieu of a SOW.  Although a SOO should be considered on every acquisition employing “trade-off” procedures, there may be some instances when a SOO may not be appropriate.  For example, a SOO would not be useful in a lowest price/technically acceptable acquisition where the only discriminator is price.
  In some instances use of a  SOO may be appropriate in conjunction with a Performance Work Statement (PWS).
  For example, service contracts may require a SOW as a requirements document for the offerors to propose against.  However, use of a SOO in conjunction with the SOW may focus the offerors on critical areas where trade-off can be made in their proposals.  Consequently, use of a SOO should be considered even in the case of a service contract.

9.1.1.2  Relationship to Other Sections of RFP and Contract  

The RFP will not be effective unless the SOO relates to other areas of the RFP, primarily Section L and Section M.  Section L, Instructions, Conditions, and Notices of Offerors, should include instructions to the offeror that require all aspects of the SOO be addressed in the submitted proposal.  An example of potential Section L wording is:

The Statement of Objectives (SOO), included as [cite location of SOO in the RFP], provides the Government's overall objectives.  The offeror shall use the SOO, together with other applicable portions of this RFP, as the basis for preparing their proposal and shall ensure all aspects of the SOO are addressed.  The proposal should include (as applicable) a Contractor Work Breakdown Structure, a Statement of Work, an Integrated Master Plan, and other documents as necessary.  The SOW should specify in clear, understandable terms the work to be done in developing or producing the product to be delivered or services to be performed by the contractor.

Section M, Evaluation Factors for Award, should include sufficient criteria to  (a) evaluate the offeror's ability to successfully achieve the SOO objectives, (b) ensure a sound approach is proposed, and (c) verify that all requirements can be met.

In summary, a SOO in the place of a traditional SOW, provides the offeror with the opportunity to propose innovative and cost effective approaches to the government's objectives and provides the government with the opportunity to gain more insight into the offeror's true capabilities to accomplish the objectives of the procurement.  The key to an effective SOO is to keep the SOO clear, concise and provide potential offerors with enough information and detail to structure a sound program designed to be executable and satisfy government objectives.  Although a SOO may not be appropriate in every instance, it should be considered on all “Trade-off” acquisitions.

9.1.2  Integrated Management Plan/Integrated Master Schedule

Utilizing performance based contracting requires the use of a contractor generated Statement of Work.  The implementation of the SOW tasking is documented by the offerors in the Integrated Master Plan (IMP) and the Integrated Master Schedule (IMS).
 The IMP is a program/project event oriented plan that provides top level control and progress management to any type of effort.  Its intent is to capture all work required of a program at a top level.  The IMS is a calendar based, integrated and networked multi-layered schedule of program tasks that is directly traceable to the IMP and other program documentation such as the Work Breakdown Structure (WBS), Statement of Work (SOW), Cost Performance reports (CPR), and the Acquisition Program Baseline (APB).  Obviously, an IMP or IMS is most appropriate when applied to a program that has a defined beginning and end i.e., not an on-going service.

9.1.2.1  The Integrated Master Plan (IMP)

The IMP is an event driven plan which describes how a program is to be accomplished by documenting the significant accomplishments necessary to complete the tasks defined in the Statement of Objectives (SOO) and ties the accomplishment to a key program event.  Additionally, exit criteria are provided for each significant event to facilitate the assessment of successful completion.  The program milestones depicted in the IMP are event oriented and represent integrated product development that encompasses all disciplines (e.g. engineering, test, manufacturing, management, etc.).  The IMP is oriented by product using the Work Breakdown Structure (WBS) numbering system and contains no calendar information.  The items in the IMP should reflect not only major program milestones, but other critical events determined from a program risk assessment.  With the understanding that the IMP is a contractual document and change requires a contract modification, only top-level program elements should be placed in the IMP.  Additional details, including those elements which address detailed functional concerns, can be delineated in the criteria required for events in the IMP.  The IMS is tracked via a data item and can be modified by the government/industry Integrated Product Team much more easily.

The Integrated Master Plan (IMP) is designed to displace functional plans such as the SEMP, Safety Plan, Manufacturing Plan, Reliability and Maintainability Plan.  Thus, the IMP is a replacement for, not a supplement to, these functional plans.  The successful offeror must integrate these functions and describe how the program will be accomplished.  The proposed IMP is placed on contract as an attachment or an exhibit.

9.1.2.2  The Integrated Master Schedule (IMS)
Program Offices should ask for IMSs to be submitted with the proposal prepared at a level of detail they judge is appropriate for the contractor to manage the program.  Level of detail should be commensurate with risk, which may vary by Work Breakdown Structure (WBS) element.  Additional detail should not be requested after contract award.  The IMS is a detailed, time-dependent, networked, task oriented schedule of the effort required to accomplish the complete program and its relationship to the events, accomplishments, and exit criteria identified in the IMP.  An integrated program network schedule includes events defined in the IMP which are detailed to include all of the tasks and activities required to complete each milestone.  The IMS will be directly traceable to the IMP and the WBS.  Prior to release of a Request for Proposal on a competitive or sole source contract action, an initial draft program IMS should be limited to major milestones, activities and events.  The offeror(s)' proposals, however, should include a lower level of detail reflecting the specific tasks and activities based on the proposed approach and resources required to develop and/or produce the system.   The IMS is calendar based and therefore subject to relatively frequently changes.  The IMS is not incorporated into the contract; however, it may be a contract deliverable item (CDRL) with “as required” updating specified.

Both the IMP and an initial IMS should be required for submittal by Section L of the RFP as part of the proposal, providing sufficiently detailed information necessary for program execution.  Section M of the RFP should inform the offerors that the IMPs and IMSs they propose will be used, along with other required documentation, in an integrated assessment of their proposal.  In preparing evaluation criteria, some program teams have included the Integrated Master Plan (IMP) and/or Statement of Work (SOW) as subfactors under the Mission Capability factor.  The contents of the IMP and SOW are evaluated as part of an integrated assessment of other typical subfactors, e.g., technical approach or management control.  When the IMP or SOW is evaluated as a stand alone subfactor, it can lead to one of two problems.  The net effect could be to count the IMP or SOW twice, once for itself and once as it influences the other areas, if the IMP and/or SOW can be used in that context.  The other concern would be quite the opposite; that something may appear in an IMP that would bring into question the contractor’s ability to satisfy one or more of the subfactors, and yet based upon the structure of the evaluation factors the data could not be used to make such an assessment.  The IMP shows the milestones that must be met and provides the necessary entrance and exit criteria for each milestone event, consistent with the contractor’s approach.  The SOW would ideally describe the tasks which are not tied to a specific event which the contractor will contractually perform to support the program on an on-going basis.  It is therefore preferable to consider these documents in terms of how well the areas they address are covered.  Therefore, the IMP and SOW should not be evaluated as stand-alone factors, and should only be evaluated as they affect program execution.

When an IMS is required either in a proposal or as data submitted under the final contract, the program office should not constrain the contractor’s approach.  The most common constraint is when programs limit the number of lines in an IMS to facilitate proposal evaluation.  A line limit artificially constrains the contractors approach to managing the program.  For instance, the contractor may choose to break the program effort down into two‑week work packages to facilitate earned value management.  Limiting the lines in an IMS hinders development of a good cost proposal and reduces the contractor’s ability to manage program cost during execution.  A second constraint is directing the software the contractor will use to develop the IMS.  Some programs have required that the IMS be developed in Microsoft Project.  Often the contractor has their own IMS-generating software which integrates overhead costs, personnel salaries and other elements essential for cost-effective program management.  The contractor should use whatever software they deem appropriate for the program and members of the government program office should learn to use the appropriate software.

9.1.3  Contract Data Requirements Lists (CDRL) Reduction

Except in limited cases, the Contract Data Requirements List (CDRL) process is used to obtain contractually required data from the contractor after award.  In the past, RFPs contained many “how to” compliance documents, with the government providing program oversight after award.  This approach required the contractor to submit data under the contract to provide the government with the ability to have oversight.  This process was expensive and often resulted in data that was never used by the government.  With the transition to performance based contracting, the need for such data is reduced.  As a result, an acquisition streamlining initiative is to eliminate the requirement for non essential CDRL requirements in the RFP.

9.2  Streamlining the Evaluation Process

9.2.1  Oral Presentations/Proposals

Oral presentations have the potential to reduce proposal preparation cost, reduce Government evaluation time, and facilitate a better understanding of an offeror's proposal and their ability to perform the contract.  Proper use of oral presentations can make the source selection process more effective; however, you must use judgement to determine whether oral presentations are right for your acquisition.  Experience indicates oral presentations are not appropriate on all acquisitions.  

Although the term “oral presentation” is not defined by regulation, the AFMC Oral Presentation Guide defines the term as “a real time audio and visual presentation of proposal information in response to a solicitation.”
  They may be used as a substitute for, or augment written proposals.
  The FAR further clarifies the term by stating “oral presentations provide an opportunity for dialogue among the parties” and “pre-recorded videotaped presentations that lack real-time interactive dialogue are not considered oral presentations.”
  Although the Air Force used to make a distinction between “oral presentations” and “oral proposals” the two terms are now synonymous.
  Under FAR 15.102 (a) “oral presentations” may be used to “augment” or “substitute for” written proposals from offerors.  

9.2.1.1  Factors to Consider

General Factors: You should consider the following when deciding what information should be obtained through the use of oral presentations:

· The government's ability to adequately evaluate the information

· The need to incorporate any information into the resultant contract

· The impact on the efficiency of the acquisition; and
· The impact on small business.
When to Consider Use: Consider using oral presentations early in the acquisition planning process.  Discuss use of the oral presentations with industry early in the acquisition process, preferably in conjunction with market research.  
Type of acquisition: 
Generally, oral presentations are best suited for acquisitions for services, task-order contracts, and some basic and applied research and development efforts.  Offeror qualifications and experience are normally more important on these types of acquisitions, and oral presentations lend themselves well to delivering this kind of information about the offeror.  On more complex acquisitions, oral presentations have been successfully used to gain information regarding team and management processes, corporate commitment, understanding of requirements, and subcontractor relationships.  Acquisitions for noncomplex items also lend themselves to oral presentations, since the offerors can more easily state how they will fulfill the requirement.  Additionally, past performance is often a good candidate for oral presentation. Oral presentations seem to work well when the technical and/or management information requested is neither voluminous nor highly complex.

Requirements should be well defined: If the offeror is required to provide oral technical proposal information or answer a technical example task, enough information should be given in the RFP to define the requirement.  Performance and/or functional specifications (as opposed to detailed or design specifications) are desirable when using oral presentations, since this gives the offeror flexibility in the approach used to fulfill the requirement.  If any technical information disclosed during oral presentations is essential to contract performance but is not in the written technical proposal, that information is to be put in writing and incorporated into the resultant contract.

9.2.1.2  Evaluation Factors
Evaluation factors most commonly addressed via oral presentations are Mission Capability and Past Performance.  For Mission Capability, the relevant subfactors (or if applicable, elements) must be selected with great care.  The subfactors/elements should help the source selection team determine how well qualified the offeror is to perform all aspects of the work, how well the offeror understands the requirements, and precisely how the offeror will approach the accomplishment of the required tasks.

9.2.1.3  Proposal Preparation Instructions

The instructions on how oral presentations will be used to evaluate and select the contractor should be addressed in Section L, “Instructions, Conditions and Notices to Offerors or Quoters” of the solicitation.  In developing Section L, the following should be considered:

(1) Specify what proposal information is to be submitted in writing.  Describe the topics that the offeror must address orally and the factors/subfactors/elements that must be presented. 

(2) State the total amount of time available to make the presentation and the qualifications of personnel who must make it.  Include any limits on the number of offeror representatives that may attend.  The offeror's project manager and key personnel who will be responsible for contract performance should present the briefing (not marketing staff or professional proposal writers/presenters).

(3) State whether oral presentation material must be submitted along with the written proposal.  This may be advisable since practice has shown that providing advance copies of presentation slides is helpful to evaluators.  To preclude any question about what will be considered in the Government’s evaluation of the oral presentation, specify that only the presentation itself will be considered. 

(4) Describe the limitations on Government-offeror interaction during and after the presentation.  State whether there will be a question-and-answer session following the offeror’s presentation.

(5) State whether the Government intends to allow discussions or whether the oral presentation will be considered to constitute discussions as defined in FAR 15.306. 

(6) State whether the offeror will be required to solve a sample task(s).  

(7) State whether models or samples will be permitted.

(8) State whether the presentation will encompass price or cost and fee (keep in mind that the cost/fee or price offer must be in writing).  Price or cost information should normally be limited to testing the offeror’s understanding and ability (such as how it developed the cost estimate or why it selected one technique over another.

(9) Clearly identify where the presentations will be held or whether teleconferences or video teleconferences will be used.

(10) Describe the characteristics and arrangement of the presentation site.  Describe the types of equipment available and what equipment, if any, should be provided by the offeror.  Make the facility available, if possible, for inspection by offerors prior to the presentation date.

(11) State the rules governing the use of presentation media.

(12) Describe the format and content of presentation documentation and their delivery.  To minimize preparation costs and preclude elaborate multimedia presentations, some contracting activities specify that briefing slides should be in black and white, using certain font type and size.

(13) State whether the presentation will be audio and/or videotaped.  Generally, the Government will record the presentation for the official contract file and provide a copy to the offeror.
  Protect all notes or other documentation and audio or videotapes in accordance with FAR 3.104-5.  If support contractors are used for recording the presentation, ensure offerors are advised.

(14) State how the Government will determine the order of presentations, e.g., lottery, alphabetically.  When oral presentations are part of the initial proposal, presentations should be scheduled to closely follow the proposal submission.

9.2.1.4  Planning and Preparing for the Presentations
Planning and preparing for the presentations include setting up a location, securing commitments of evaluators, deciding how to record the presentations, and providing copies of the presentation to evaluators in advance.

9.2.1.5  Conducting the Presentations

Prior to the presentation, the contracting officer should review the ground rules, agenda, and time restrictions of the presentation session with the offeror.  The contracting officer should also remind the Government participants of their responsibilities during and after the presentation.  Remind them that an oral presentation is source selection sensitive, and they may not discuss, except among themselves, anything that occurred or was said at a presentation.  Additional matters for discussion include any restrictions on Government-offeror exchanges, information disclosure rules, documentation requirements, and housekeeping items.

9.2.1.6  Evaluating the Presentations

There is no policy regarding the most appropriate time to evaluate presentations.  Some agencies perform their evaluation immediately upon conclusion of each presentation while others conduct their evaluations after all of the presentations have been made.  When using the latter approach, the evaluators should caucus following each presentation to exchange reactions, summarize potential strengths and weaknesses, proposal inadequacies and weaknesses, and verify perceptions and understandings.

9.2.1.2  Exchanges During the Oral Presentation. 

One of the perceived advantages presented by this technique is the ability of the government to gain insight into the offerors' individual capabilities by asking questions on the oral portion of the proposal concerning the offerors' capabilities and understanding of the government's requirements. If such exchanges are considered discussions, it opens up discussions on all aspects of the offerors' proposals, including the written portions, and requires best and final offers from all offerors in the competitive range.  Given the definition of “discussions” under current regulations, oral presentations may constitute discussions depending upon when the exchange of information occurs and the nature of the exchange.  The FAR defines “discussions” as “negotiations” which take place after establishment of the competitive range in a competitive acquisition.
 “Negotiations” are in turn defined as exchanges between the government and offerors which are undertaken with the intent of allowing the offeror to revise its proposal.
  “Negotiations” may include “bargaining, which includes persuasion, alteration of assumptions and positions, give-and-take, and may apply to schedule, technical requirements, type of contract, or other proposed terms of the contract.”
  “Discussions” are distinguishable from “clarifications” and “exchanges “ to establish the competitive range.
  “Clarifications” are defined as limited exchanges of information, between the offerors and the government, that may occur when award without discussions is contemplated.  This type of exchange allows the offerors to clarify parts of their proposal or to resolve minor or clerical errors.  For example, clarifications may relate to areas such as negative past performance to which the offeror has not had a chance to respond.  Communications with offerors to establish the competitive range are defined as exchanges with offerors after receipt of proposals, leading to establishment of the competitive range.  Such communications do not allow the offerors to revise their proposals, but may be used to enhance the government's understanding of the proposal or be used to facilitate the government's evaluation process.  Such communications may be considered in rating proposals for the purpose of establishing the competitive range.  However, they may not be used to allow the offerors to revise their proposals to correct deficiencies, omissions, etc. This definition contemplates a two way communication.  Accordingly, whether or not an oral presentation would constitute discussions depends upon the substance of the communications during the oral presentation.  Oral presentations can be structured in many ways.  For example, if the offeror merely orally communicates its proposal to government representatives in a presentation or briefing, there would be no discussions.  This would be no different, for these purposes, than if the proposal was submitted in writing.  However, a more likely and more useful scenario is where the government representatives have an opportunity to ask questions about the presentation or to have the offeror respond to sample tasks or questions to test the offeror's competency.  To the extent the exchange during the oral presentation only clarifies the government's understanding of the proposal and does not allow the offeror to revise its proposal, it would not constitute “discussions.” On the other hand, if the communications address strengths, weaknesses, or deficiencies in an offeror's written or oral proposal or enter in to negotiations where the offeror is allowed to revise its proposal, such communications would probably constitute discussions.

Some commentators argue it may be possible to structure the oral presentation in such a way to allow the government to test the knowledge and ability of the offerors through the use of questions and sample tasks or quizzes without entering into discussions.
  Their argument turns upon the fact there are two basic parts to a competitive proposal in a negotiated procurement: (1) the contractually binding documents that will be ultimately incorporated into the awarded contract document i. e., the “offer”, and (2) marketing or sales information used to persuade the government in its award decision.  Although these distinct parts of an RFP differ legally, such distinctions are rarely made under current practice.  However, if the RFP maintains a distinction between these two segments of the RFP, it is argued, oral presentations addressing the marketing portion of the proposal or interviews testing the offerors' capabilities and competency would not constitute discussions.
  Consequently, if the RFP is structured to notify the offerors that the purpose of the oral proposal and interview or questions during such proposal is for the purposes of testing the offeror's capabilities and knowledge of the requirement, such oral presentation would arguably not constitute discussions.
Some solicitations contain instructions and restrictions concerning exchanges during the oral presentation.  These instructions can be tailored to fit the Government plan to award without discussion or to permit discussions.  The example disclaimer below may be used for solicitations where the Government plans to award without discussions:

"Clarification of Oral Presentation Points.  After completion of the oral presentation, the Government may request clarification of any points addressed which are unclear.  Any such interchange between the offeror and the Government will be for clarification only and will not constitute discussions within the meaning of FAR 15.306(a).  The time required for clarifications will not be counted against the offeror's time limit."

9.2.2  More Efficient Source Selections-Limiting the Number of Offerors?

Another current issue of debate related to acquisition reform involves the desirability of limiting or reducing the number of potential offerors whose proposals must be evaluated in a source selection and a somewhat related issue concerning industry complaints that they are often required to expend (waste) proposal costs chasing awards that they have no real chance of winning.  The following discussion outlines some of the legal issues and principles related to these two interrelated issues.

9.2.2.1  Excluding Potential Offerors from Submitting Proposals

Legislation such as the FASA
and FARA
did not change the basic requirement for “full and open competition” found under the Competition in Contracting Act (CICA).
Basically the “full and open competition” standard mandates that all responsible offerors will be able to participate fully in a competitive procurement by submitting a proposal.
 As a result, except for some statutory exceptions,
all offerors must be considered and, if responsible, may not be excluded from competing without justification.
  FARA does state that competition should be implemented “in a manner that is consistent with the need to efficiently fulfill the Government's requirements.”
 Although this slight change in the statutory language does imply some modification in the existing standard, there is no guidance, and a great deal of uncertainty, concerning the meaning of this provision.
 At best, this provision is a statement of policy or seeking to communicate a need to promote more innovative common sense approaches in the procurement process but does not fundamentally change current statutory policy on competition. 

One way of limiting the number of proposals submitted would be to restrict evaluation to only those offerors who have been pre-qualified to compete before the source selection is conducted.  Agencies could then limit bids to such verified contractors when soliciting “recurring” contracts for goods and services.  Under current rules, any establishment of pre-qualification procedures for determining a prospective offeror's responsibility, whether related to the proposed manner of performance or capability to perform, is generally considered an undue restriction of full and free competition.

9.2.2.1.1  Offeror's Qualifications/Offeror's Capability to Perform

Generally, any pre-qualification standard imposed on prospective offerors related to the offeror's prospective ability to perform is an impermissible restriction on full and open competition.
 A solicitation requirement stating a specific and objective standard to measure a potential offeror's ability to perform is referred to as a “ definitive responsibility criterion.”
 Definitive responsibility criterion may be used if the criteria reflects a legitimate minimum need of the agency and the resultant restriction on competition is reasonable.
 For example, specific minimum experience requirements have been upheld in some cases.
 Additionally, requirements related to offeror's certification with independent industry organizations or membership in recognized organizations have been upheld in some limited circumstances.
 

9.2.2.1.2  Pre-approved Products: Offeror's Manner of Performance

Although the use of a qualified products list is inherently restrictive of competition,
an agency may use a pre-qualification system if it follows the statutory procedures mandated by 10 U.S.C. 2319 and 41 U.S.C. 253 ( c ).  These statutes are implemented by FAR Subpart 9.2 that designates three types of pre-qualification lists: qualified bidders list (QBL); qualified manufacturers list (QML); and qualified products list (QPL).
Use of these procedures requires the agency to prepare a written justification stating the necessity for establishing the qualification requirement and specify why the qualification requirement must be demonstrated before contract award.
 Additionally, these statutes set out procedural requirements for publishing notice of the requirements, regularly qualifying sources, and notifying sources that do not meet the requirements of their deficiencies.
 It may also require referring non-qualified small businesses to the Small Business Administration (SBA) for prospective Certification of Competency.
 
The problem is that neither the statute nor the FAR provide any guidance on what circumstances will justify a finding of necessity under the statute.  AFMC FAR Supplement 5309.202 does provide that the head of the cognizant requirements activity shall act as the designee for approving the establishment of such a system and outlines the topics which should be addressed in such a justification.  Under this guidance such a justification would address factors such as, the criticality of the product and the effect its failure would have on the loss of a weapon system, loss of life etc., the complexity of the part requiring special materials, manufacturing processes and quality control, significant government logistics, technical and economical risks, rationale why the qualification requirement must be demonstrated before award (such as the need to lower significant government technical and economical risks; government risk in determining a potential sources capability to fulfill the contract without a demonstration of ability, manufacturing and processing techniques critical to the performance and reliability of a part that must be demonstrated).  

Although there is little guidance in the statutes or the FAR, GAO decisions prior to and after the enactment of these statutes do provide some guidance on the boundaries for an acceptable pre-qualification system.  Pre-qualification systems have generally been approved when the agency presents a coherent justification for the use of pre-qualification.  This usually involves procurement of critical equipment with exacting performance requirements or situations where the agency foresees the need for services in the future on a quick response basis.
  However, the GAO has specifically rejected pre-qualification based upon “improvement of the efficiency of the procurement process” or to “minimize the administrative burden and expense of evaluation.”
  In other words, justification based upon “administrative convenience” i.e., the administrative burden of dealing with a large number of prospective offerors is not defensible under current rules.  

9.2.2.2  Alternatives to Formal Pre-qualification

FARA provides a limited version of pre-qualification when contracting for “design and construction of a public building, facility, or work.”
 This section of FARA provides for a “design-build” two phase selection process.  Under this system, the government provides prospective offerors sufficient general information to serve as a basis for an offeror to propose a technical approach. Offerors provide information regarding technical approach, capability to perform, experience and past performance in their phase one proposals, but no detailed design information and no pricing information.  The contracting officer then selects from phase one proposals the number of offerors specified in the solicitation (generally not more than five) most highly qualified to submit phase two proposals including design and price information.  This approach reduces the government's administrative burden by reducing the number of detailed technical and cost proposals evaluated by the government and prevents those offerors with a limited chance of award from incurring unnecessary proposal costs.  This appears to be a process that eliminates potential offerors to improve the efficiency of the procurement process, even though all offerors are allowed to initially submit proposals.  Although the special legislation that authorizes this approach necessarily limits its application, there are other somewhat similar approaches available within the current legal framework.

9.2.2.2.1  Advisory Multi-step Process
Recent revisions to the FAR permit agencies to structure procedures which provide pre-solicitation advice to potential offerors concerning their viability as competitors on an acquisition.
 These procedures, at a minimum, must consist of a pre-solicitation notice that provides a general description of the scope and purpose of the acquisition, the information to be submitted, the evaluation criteria to be used, and sufficient information for potential offerors to make an informed decision about whether or not to participate in the acquisition.  Upon evaluation of the information provided, the government will inform the offerors of their chances as a viable competitor.  However, notwithstanding the advice given by the government, any potential offeror will still be able to compete on the resulting acquisition.
  This regulatory procedure is an attempt to provide industry with early feedback on their chances of being competitive so that they can make an informed decision on whether to continue to spend resources on chasing the award or to drop out of the competition.  This potentially saves resources for both the government and industry.  It provides specific regulatory guidance for procedures which were already in practice in some parts of the Air Force.  Two such practices are “early feedback” and “split submission” procedures. 

9.2.2.2.2  Early Feedback

The “early feedback” approach is a two phased approach that seeks to provide industry with early feedback on their chances to compete on a requirement.
  Potential offerors are identified by response to a CBD notice that required the offerors to submit proposals by completing a “sources sought” questionnaire.  The questionnaire focuses upon the capabilities that will be necessary to successfully complete the program.  The first phase assessment consisted of three separate actions; (1) a technical and management qualification review based solely upon the offeror's written qualification package, (2) a past performance review based upon the contracts identified by the offeror, and (3) an in-plant visit by a Government Executive Review Team.  After evaluation from these sources, a letter is provided to each potential offerors that informs them whether or not the government considers them to be qualified to compete successfully for the acquisition.  Official debriefs are conducted with all companies who request one to provide additional information so they can decide whether to expend more B&P dollars. Although all firms are permitted to submit proposals during the second phase, which will be evaluated “without prejudice,” only those firms rated “highly qualified” are invited to participate in the second phase of the acquisition.

The “early feedback” approach has the advantage of informing firms early on of its chances to compete for the requirement, allowing it to make an informed decision early in the process whether or not it wants to expend B & P funds on the competition.  The government may also benefit by saving some time and administrative costs because there are fewer detailed proposals and the government will probably have a better understanding of the proposals during source selection.  From the government's perspective, the “early feedback” approach allows the government to focus its resources only on those “highly qualified” offerors rather than those proposals that have a limited chance of competing for the requirement.

9.2.2.2.3  Split submission

Under the “split submission” process offerors submit full technical proposals but no cost proposal.  The government reviews the technical proposals, including an operational capability demonstration.  During this process there may be extensive interaction between the government and the offerors concerning aspects of their technical proposals.  Additionally, offerors are permitted to update and refine their technical proposals.  After the government gains a full understanding of technical proposals the offerors submit cost proposals.  The underlining assumption for this process, which permits this open interaction, is that until a cost proposal is received there is no “proposal” or “offer” in the legal sense and therefore the requirements related to discussions do not apply.  This is theoretically correct.  A proposal is defined as an offer, that if accepted without the necessity of further negotiations, would bind the offeror to perform the resultant contract.
 Consequently, if no price is offered, there is not a true offer and consequently no proposal.  Logically, if there is no proposal there cannot be an evaluation to establish a competitive range, nor communications that constitute discussions.  Therefore, the open communications between the government and industry prior to receipt of the cost proposals are not discussions.

9.2.2.2.4  Early Exclusion from the Competitive Range

Another method of reducing the number of proposals evaluated is to eliminate competitors from the competitive range.  The long standing policy was that all proposals which had a reasonable chance of being selected for award had to be included in the competitive range.
  The FAR directs that the competitive range include “all of the most highly rated proposals” and provides authority to further reduce these “most highly rated” proposals to the “greatest number that will permit efficient competition among the most highly rated proposals.”
 This language conforms the FAR to policy changes enunciated in FARA.
 Although it is unclear how broadly “efficient competition” can be interpreted, this new authority seems to allow the contracting officer to consider, as part of the competitive range determination, the resources of the government as they relate to the realistic chances of a particular offeror to succeed in winning an award.  It is, however, broad enough to reduce the competitive range to one proposal if the government determines the second highest rated proposal has no realistic prospect of award.
 Those proposals excluded from the competitive range based upon this provision are entitled to prompt debriefing unless the CO determines it is not in the best interest of the government to do so at that time.
 Ironically, if debriefed at the time the offeror is excluded, the government will not be able to disclose how the excluded offeror compares to the other proposals because there is an ongoing source selection.  Of course, using this process, the government cannot actually award to an offeror without engaging in some type of “discussions” because no cost proposal exists.  That is to say that should an offeror submit a proposal that is clearly heads and shoulders above the rest, an award cannot be made because the cost of that proposal is unknown.  Had the cost proposals been submitted, in this scenario, with the technical volumes, the SSET would theoretically be in a position to recommend award without discussions.

9.2.2.2.5  Voluntary Withdrawal

Unfortunately, from a government perspective it is much safer to keep even marginal proposals in the competitive range rather than exclude them and risk a protest.  As a result, even though there is authority under the FAR to support the exclusion of marginal competitors with no realistic chance of award from the competitive range, the practical tendency to “play it safe” will probably persist.  This tendency will waste government and contractor resources playing out the charade. The term “marginal offerors” in this context means those offerors whose proposal may be minimally acceptable or reasonably could improve their proposals through discussions but have no realistic chance of award because of their relative standing in comparison to the other competitors within the competitive range. Is there a way to communicate to marginal offerors that they are probably wasting resources to continue so they can decide whether or not to voluntarily withdraw from the competition before formally excluding them?  One possible method of avoiding this problem, which has been used on a limited scale at some of the product centers within AFMC, is to facilitate voluntary withdrawal of the competitive offerors with no realistic chance of winning an award.  This is done by notifying such offerors of their general standing after the competitive range determination.  Obviously, application of this technique is very fact specific to a particular source selection.  Withdrawal must truly be voluntary.  If an offeror is notified but decides to stay in the competition, it must be evaluated without prejudice.  Also, sufficient information must be included within the notification to reasonably inform the marginal offeror of its general standing within the competitive range without specifically comparing the marginal offeror's proposal to the strengths and weaknesses of the other offerors.
  For example, after a competitive range determination is made, the marginal offeror might be informed that its proposal is not considered to have a reasonable chance of award without substantial revisions.  This notification might also include the specific Evaluation Notices (ENs) that would normally be released during discussions and a general statement of the general standing of the offeror's proposal within the competitive range.  

Although current regulations do not permit specific comparisons to the other offerors' proposals, especially in relation to price, they do not prohibit release of information related to specific deficiencies in the marginal offeror's proposal and the fact that the marginal offeror's proposal, in relation to the other offerors in the competitive range, does not have a realistic chance of award without substantial improvements in its proposal.
 From the offeror's perspective, this allows the marginal offeror the opportunity to make a better informed decision whether to devote further resources to the effort or whether to withdraw.  Likewise, from the government's perspective, it possibly eliminates the need to devote resources to the evaluation of marginal proposals with no realistic chance of award.  More importantly, in some cases, it can give a marginal offeror a “wake up call” to devote the resources necessary to really submit a competitive proposal.

9.2.2.2.6  “Packaging” or “Bundling” of Requirements

The way the government packages a procurement often determines the number of potential offerors that compete. When different types of work are packaged into a single procurement, there will inevitably be some companies that cannot compete because they are only able to perform one segment of the work.  Combining requirements can reduce the administrative cost of awarding the contracts and the administration of the contract after award. [see section 6.1]

9.2.3  Electronic Source Selection Tools
Electronic source selection tools exist to organize and document the source selection process.  The two dominant tools are EZsource, developed at ASC,
 and ESS developed at SMC.
  Both these tools facilitate the creation, organization, and communication of sensitive, unclassified, competitive source selection documentation, including, the analysis worksheets, evaluation notices, subfactor summaries, and offeror responses.  These programs incorporate built-in links to the program’s Request for Proposal (RFP) and to the offerors’ proposal document(s), providing the user with quick and easy access to all source selection data.  Users can easily analyze and evaluate the data, enabling the team to complete the source selection task more effectively and efficiently, while simultaneously reducing the amount of time that they spend accomplishing this task.  Another advantage to this tool is that includes a function that generates an evaluation briefing with the "touch of a button". Using a standard format, it builds a Microsoft PowerPoint presentation from the data that resides within the application.

9.2.4  Reverse Auctions

Internet based auctions have become increasingly popular in recent years.  These auctions typically consist of an online service posting an item or service on the website and multiple potential buyers bid for the item or service.  Thus, like a typical auction, the seller offers an item or service for sale and the price is driven by the bids of multiple buyers.  Recently, internet based “reverse auctions” have also gained in popularity.  Unlike a typical auction, the buyer in a “reverse auction” offers to purchase an item or service and multiple sellers bid to sell their goods and services.  During the auction, at a pre-designated time, all potential bidders submit their prices.  At that time all bidders can see every other bid received.  The identity of the individual bidders is masked, but the price is disclosed to every other participating bidder.  The bidders are then given an opportunity to revise their bids in response to the competition.  These iterative bids continue until final bids are established.  Then the winner of the competition is announced.  The auction is usually conducted by an electronic auction service who charges a fee or more often a percentage of the auction price.

If properly structured, reverse auctions comply with all procurement statutes and regulations.  Several federal agencies, including the Air Force, have experimented with using reverse auctioning techniques. Such techniques are suited for purchases where the requirement is well defined, such as commercial items and commodity purchases, and the quantities to be purchased justify the cost use of the electronic process.  Also, this tool obviously does not lend itself to non-competitive situations.  Likewise, it does not necessarily follow that award follows immediately after the completion of the auction.  Although generally described as a Lowest Price/Technically acceptable procedure, this technique can be used as a pricing tool within al best value procurement, where award is only made after considering all other relevant factors such as past performance, technical capability, etc.  

Are auction techniques legally permissible?  Within certain limitations, auctioning techniques are permissible using negotiated procurement procedures under FAR Part 15.  The FAR Part 15 re-write eliminated the prior prohibition against auction techniques.  In fact, the FAR language encourages the government to “bargain” with the offerors to obtain the best value.  FAR 15. 306 (e)(3), specifically allows the government to: (1) inform an offeror that its price is too high or too low, (2) reveal the results of the analysis supporting the conclusion that the price is too high or too low, and (3) indicate to all offerors the cost or price that the government price analysis, market research, or other reviews have found reasonable.  However, FAR 15.306 (e)(3) prohibits government personnel from revealing an offeror’s price without that offeror’s permission.  Therefore, FAR part 15 allows the government to disclose an offeror’s price to another offeror during the source selection if there is consent to such disclosure.  The Court of Federal Claims endorsed this position in dicta and post FAR Part 15 re-write GAO precedent implies the practice is permissible as well.
  Reverse auctions require the offerors to consent to such disclosure as a condition of participating in the competition.  However, the offeror’s names are not disclosed; passwords or other designations are used to mask the identities of the specific offerors.

Given each offeror’s consent, disclosing an offeror’s price to the other offerors does not violate procurement integrity rules against disclosing source selection information.  FAR 3.104-5 prohibits the disclosure of “ bid or proposal information or source selection information to any person other than the person authorized, in accordance with agency regulations or procedures…”.
  Given the fact FAR 15.306 (e)(3) authorizes disclosure with the offeror’s permission, disclosure of an offeror’s price during reverse auction would not appear to violate procurement integrity rules.  Whether or not requiring consent as a condition to participate in the acquisition suffices to constitute voluntary consent remains to be seen.  In addition, there may be an argument in some cases that prices are proprietary information which may not be disclosed under the Trade Secrets Act, 18 USC 1905.  To the extent the reverse auctioning only requests total contract prices not line item prices, as is the usual practice, it would not fall under the coverage of 18 USC 1905.

What about apparent mistakes and/or late offers?  Common practice is for the contracting officer to call all participants to verify the last bid submitted and to ascertain that the offeror has not lost electronic connection to the auction.

Does the use of reverse auction techniques constitute discussions in a best value competition?  Perhaps a better question would be –can the reverse auctioning pricing technique be used in isolation without triggering the necessity of conducting discussions on other areas of the proposals with all offerors?  Discussions are exchanges taken after establishment of the competitive range with the intent to allow the offeror to revise its proposal.
  A reverse auction assumes the offerors will revise their proposals.  Consequently they would presumably be considered discussions and thus require that the government disclose all significant weaknesses, deficiencies, and other aspects of the proposal to the offeror
 and must be conducted with each offeror within the competitive range.
  Thus, reverse auctioning would seem to imply discussions, that would necessitate the need to discuss other areas of the proposals.

Some have argued that sealed bidding procedures may be very liberally construed to allow reverse auctioning techniques.
  FAR Part 14 sealed bidding procedures have been modified to accommodate electronic bids.  However, sealed bidding procedures assume the bidders will only submit one price and will only be allowed to modify their bids under very strict and limited circumstances.  Such procedures were never designed to accommodate iterative rounds of bids.  As a result, why would anyone try to use sealed bidding procedures when negotiated procedures are available?  Negotiated procedures allow enough flexibility to be used that are very similar to sealed bidding procedures but allow iterative price changes.

9.3  Task and Delivery Order Contracts

Task and delivery contracts have become increasingly popular in recent years because of the advantages they potentially offer agencies.  First, they reduce cycle time by allowing the agency to order off a contract that is already in place when the requirement arises.  This reduces cycle time and the administrative costs associated with award competitions.  Second, requirements do not have to be detailed at time of the initial award.  Specific, detailed requirements are provided at the time the task or order is issued.  Finally, funds are not obligated, except for the stated contract minimum amount, at the time of the initial award.  Funds are obligated at the time the task or order is issued.  There are three general contract vehicles that accomplish this objective: (1) Task or Delivery Order Contracts; (2) the Multiple Award Schedule issued by the Federal Supply Service of the General Service Administration; and (3) Government Wide Acquisition Contracts (GWAC).

9.3.1 Task and Delivery Contracts 

Requirements contracts and indefinite-quantity contracts are awarded for a set contract period but do not procure or specify a firm quantity of supplies or services, other than a minimum and maximum quantity on an ID/IQ contract and a maximum amount on a requirements contract.
  Under both types of contract the government orders specific quantities above the minimum by the issuance of documents variously referred to as work orders, task orders, delivery orders, etc.  These type of contracts are often generically referred to as “Variable Quantity Contracts” or specifically as “Delivery Order Contracts” in the case of supplies or “Task Order Contracts” in the case of services.

Although the terms “requirements contract” and “indefinite quantity contract” are sometimes used interchangeably, there are important legal and practical distinctions between the two.  A requirements contract provides the contractor with both the legal right and a legal duty to provide all the government's requirements under the contract for a stated period.
 In contrast, an indefinite quantity contract provides for an indefinite quantity, within stated limits, during a contract period but does not restrict the government's ability to use other sources.
 Therefore, it is sometimes said that there is no contractual obligation on the part of the government to purchase any quantities above the minimums stated in the contract in an indefinite quantity contract.  In the case of a requirements contract there is not even an obligation to purchase a minimum.  However, there is an additional “negative” contractual obligation not to purchase additional quantities elsewhere.
  Thus, the consideration for an indefinite quantity contract is the stated minimum quantity and for a requirements contract is the promise not to acquire the requirement with another contractor.
  

FASA created a preference for multiple award of indefinite quantity task and delivery order contracts and in the case of Advisory and Assistance Services Contracts, mandates them in some cases.
  Advisory and Assistance Services (A&AS) Contracts are a specific type of task order contract defined by statute and regulation as including the following services when provided by non-governmental sources:  (a) Management and professional support services, (b) Studies, analyses, and evaluations; and (c) Engineering and technical services.
 However, A&AS contracts do NOT include (a) routine automated data processing and telecommunication services unless such services are an integral part of a contract for the procurement of advisory and assistance services, (b) architectural and engineering services, and (c) research on basic mathematics or medical, biological, physical, social, psychological, or other phenomena.
  There is extensive regulatory guidance on A&AS Contract requirements, including: FAR Subpart 37.2; DoDD 4205.2, Acquiring and Managing Contracted Advisory and Assistance Services; AFPD 63-4, Contracted Advisory and Assistance Services;  AFI 63-401, Contracted Advisory and Assistance Services -- implements DoDD 4205.2, AFI 21-110, Engineering and Technical Services, which implements DoD 4205.2, and supplements AFI 63-401; and AFPD 63-4, which provides essential requirements for acquiring and using A&AS.  There are certain other restrictions placed upon A&AS contracts, including: 

· The period for A&AS task and delivery order contracts may not exceed five years including all options. If the period exceeds three years and the estimated contract value, including options, exceeds $10 million, multiple contracts must be awarded, unless the agency head determines in writing that only one offeror is capable of providing the services.  The FAR was also amended to allow agencies to make class determinations and document the necessity of single awards for any class of contracts. 
 

· The scope, period, and maximum value of the contract must be provided in the RFP, and consideration must be given to competing orders among multiple awardees (except in cases of certain exceptions, such as when only one source can fulfill the government’s needs).
 

· Per FAR 37.205, the contracting officer must make a determination in accordance with the guidelines at FAR 37.203 and FAR 37.204 whether insufficient personnel with the requisite training and capabilities are available to perform the required services. 

· There are specific restrictions on the use of A&AS contracts to assist on source selections.
  These short term A&AS Contracts are referred to as Initial Contract Award Proposal Evaluation and Analysis (ICAPEA) Contracts.  FAR 37.204(a) requires a determination for each evaluation or analysis of proposals, regarding whether sufficient personnel with the requisite training and capabilities are available within the agency to perform the evaluation or analysis or proposals submitted for the acquisition.  SAF/AQX has implemented a policy requiring determination/decision documentation to verify that in-house personnel are not reasonably available before utilizing A&AS.
  HQ AFMC/DR has also issued additional implementation to assist in identifying ICAPEA requirements.
 

Task or delivery orders issued under an existing Task or Delivery Order contract, that are within scope, do not have to be competed.  However, issuance of such taskings or orders under a multiple award ID/IQ contract generally requires that each awardee be provided “a fair opportunity to be considered for each order in excess of $2,500.”
  In addition, such order decisions are not subject to protest, except on the grounds it expands the scope, period, maximum value of the contract,
 is essentially a down select procedure,
 attacks the underlying solicitation,
 challenges the underlying contract,
 or the task order really involves a competition between the ID/IQ contractor and a non-ID/IQ contractor.

9.3.2  Multiple Award Schedule Contacts 

Multiple Award Schedules (MAS) are lists of standard commonly used commercial products and related services available to the government through orders placed against the schedule at prices associated with volume buying.
  These lists are established and maintained under the Federal Supply Schedule program administered by the General Services Administration (GSA). Recent regulatory changes governing the FSS program allow agencies to acquire commercial supplies and services in varying quantities quickly with little administrative costs because the agency may order pre-priced items with no further competition requirements.
  As a result, there has been an explosion in the use of Multiple Award Schedule purchases in recent years.
  Although some commentators question whether MAS awards are contracts, the GAO views them as a form of indefinite delivery-indefinite quantity contract.
 Orders may be placed with the GSA or may be obtained on-line through the GSA “GSA Advantage” website.
  Placing an order against a MAS is considered to be issued pursuant to full and open competition.
  Therefore, offices placing orders against a MAS do not need to make a determination of fair and reasonable pricing or consider small business programs.
  Agencies often issue Requests for Quotations to several MAS contractors for large purchases under the MAS process to obtain substantial reductions in unit price or more favorable terms.  Although this amounts to a competition among a limited number potential MAS vendors, the requirements of FAR Part 13 or 15 do not apply.
  Although formal FAR competitive procedures do not apply, this practice has been criticized and there is some indication the GAO may impose some requirements based upon principles of fundamental fairness.
  
9.3.3  Government Wide Acquisition Contracts or “Contract Off-Loading”

Government Wide Acquisition Contracts (GWACs) are task or delivery contracts awarded by an agency that are intended to be broad enough to allow other agencies to order off the contract as well.
  This practice is sometimes referred to as “contract off-loading.”  This practice became very popular during the late 80s and early 90s because of its advantages.  The agency that orders off another agency’s contract saves time and administrative expenses.  The servicing agency defers some of its costs because it can charge an administrative fee for providing the service.  These contract vehicles have become especially popular for acquiring standard products and services in the information technology area.  (For a listing of GWACs see NASA’s “Government-Wide Massbuy Contracts Homepage”) http://genesis.gsfc.nasa.gov/nasa/adpmass.htm   Contract off-loading is authorized by the Economy Act, as implemented by FAR Subpart 17.5.
 Contract off-loading is referred to in the FAR as an “Interagency acquisition”, defined as a procedure by which an agency needing supplies or services (the requesting agency) obtains them from another agency (the servicing agency).
  However, there are some restrictions on their use.  For example, the Economy Act may not be used to enter into transactions that conflict with any other agency's authority or responsibility, such as in the case of the Administrator of General Services under the Federal Property and Administrative Services Act, or to circumvent conditions and limitations imposed on the use of funds.
  In addition, a determination and finding (D&F) must be executed stating that use of an Economy Act acquisition is in the best interest of the Government and the supplies or services cannot be obtained as conveniently or economically by contracting directly with a private source.
  In the case of an inter agency acquisition i.e., contract off-loading, requiring contract action by the servicing agency, the D&F must also include a statement that at least one of the following circumstances is applicable:  

· The acquisition will appropriately be made under an existing contract of the servicing agency, entered into before placement of the order, to meet the requirements of the servicing agency for the same or similar supplies or services, or 

· The servicing agency has capabilities or expertise to enter into a contract for such supplies or services which is not available within the requesting agency, or 

· The servicing agency is specifically authorized by law or regulation to purchase such supplies or services on behalf of other agencies.
  

Section 844 of the 1994 Defense Authorization Act,
 as implemented within the Air Force by AFFARS 5317.502-90, places additional restrictions on DOD’s use of GWACs.  Under these restrictions, interagency orders may only be placed if:

· The purchase is appropriately made under an existing contract that the servicing agency entered into, before the requesting agency's order was placed, in order to meet the requirements of the servicing agency for the same or similar goods or services; 

· The servicing agency is better qualified to enter into or administer the contract for such goods or services (or is producing the good or service in-house) because they possess capabilities or expertise not available within the Air Force; 

· The servicing agency is specifically authorized by law or regulation to purchase the goods and services on behalf of other agencies; or, 

· The purchase is authorized by an executive order or specifically allowed elsewhere in the FAR.
10  ACQUISITION OF COMMERCIAL ITEMS

10.1  What’s different about Buying Commercial Items?  

The Federal Acquisition Streamlining Act of 1994,
 as implemented by FAR Part 12, establishes special requirements for the acquisition of commercial items.  The intended purpose of these rules is to transform Federal acquisition practices to closely resemble those customarily used in the commercial marketplace.  FAR Part 12 procedures are mandatory if market research determines that a commercial item, as defined by FAR Part 2, will satisfy the Government’s requirement.
  FAR Part 12 does not create a set of unique award procedures for commercial items.  Instead, the simplified procedures under FAR Part 13, sealed bidding under FAR Part 14, or negotiated procurements under FAR Part 15 are used in conjunction with FAR Part 12, as appropriate, to acquire commercial items.
  However, the procedures under FAR Part 12 shall not be used for acquisition of commercial items: (1) at or below the micro-purchase threshold; (2) using the Standard Form 44 (see 13.306); (3) using the imprest fund (see 13.305); or (4) using the Government wide commercial purchase card.
 

10.2  What is a "Commercial Item"

The FAR provides specific definitions of commercial supplies and services.  Application of these definitions is usually obvious.  However, some requirements are difficult in practice to apply to a particular category.  Agencies have broad discretion in defining what is a "commercial item"; the GAO will only overturn an agency finding that a product or service is a commercial item if an agency determination is unreasonable.
  The specific definitions found in the FAR are as follows:

10.2.1  Supplies: 

(a)  Any item, other than real property, that is of a type customarily used for non-governmental purposes and that has been (1) sold, leased, or licensed to the general public; or (2) offered for sale, lease, or license to the general public.
  Distinguishing a “non-governmental purpose” has often proven difficult in practice.  The FY 1999 National Defense Authorization Act directs a FAR amendment that would clarify this phrase.  The new definition would read “Any item…that is of a type customarily used by the general public or by non-governmental entities for purposes other than governmental purposes… purposes other than governmental purposes are those that are not unique to a government.
 

(b)  Any item that evolved from an item described in the definition above through advances in technology or performance and that is not yet available in the commercial marketplace, but will be available in the commercial marketplace in time to satisfy the delivery requirements under a Government solicitation;
 

(c)  Any item that would satisfy a criterion expressed in the two definitions above, but for modifications of a type customarily available in the commercial marketplace,
 or minor modifications of a type not customarily available in the commercial marketplace made to meet Federal Government requirements.  Minor modifications means modifications that do not significantly alter the non-governmental function or essential physical characteristics of an item or component, or change the purpose of a process.  Factors to be considered in determining whether a modification is minor include the value and size of the modification and the comparative value and size of the final product. Dollar values and percentages may be used as guideposts, but are not conclusive evidence that a modification is minor.
 

(d)  Any combination of items meeting the requirements of paragraphs (a), (b), (c) above that are of a type customarily combined and sold in combination to the general public.
 

10.2.2  Services

The FAR specifies two types of services: “services in support of a commercial item” and “services of a type.”

(a)  Services in support of a commercial item: Installation services, maintenance services, repair services, training services, and other services if such services are procured for support of a commercial supply item referred to in the paragraphs above, and if the source of such services meets two conditions: 
 Offers such services to the general public and the Federal Government contemporaneously and under similar terms and conditions; and (2) Offers to use the same work force for providing the Federal Government with such services as the source uses for providing such services to the general public.  A proposed FAR change implements the FY 2000 National Defense Authorization Act
 by clarifying that services are ancillary to a commercial item regardless of whether the services are provided by the same source or at the same time as the commercial item and the (2) if the source of the services provides similar services contemporaneously to the general public under terms and conditions similar to those offered to the Federal Government.

(b)  Services of a type:
 Services of a type offered and sold competitively in substantial quantities in the commercial marketplace based on established catalog or market prices for specific tasks performed under standard commercial terms and conditions.  This does not include services that are sold based on hourly rates without an established catalog or market price for a specific service performed.
  

There is no specific guidance on the definition of “services of a type.”  As a result, there are two views.  One view is a narrow interpretation that argues the identical service must be offered in the commercial market.  The other more expansive view argues the identical service does not have to exist in the commercial market as long as the general “type” of service does exist.  The Court of Federal Claims seems to have adopted the more narrow interpretation,
 while the GAO seems to have adopted the more expansive interpretation that the services do not have to be identical.

Likewise, there is also no clear guidance on application of the term “established market prices.”  There are two interpretations.  One view would find established market prices whenever there are competitive forces establishing a price in a source selection, even if that price does not exist independently of the immediate competition in question.  The other would require the price to exist independently of the competition.  At least in one case the Court of Federal Claims seems to have adopted the more narrow interpretation based upon the language found in the Clinger-Cohen Act of 1996 that defines “market prices” as prices that can be “… substantiated from sources independent of the offeror.”
  That case involved the disposal of radioactive waste where the competitive price for disposal of radioactive hazardous waste established during immediate source selection.  However, no independent price for such disposal in commercial market existed.

A proposed change to the definition in FAR 2.101(f) would add the following definitions
:

· “Catalog Price”-“a price included in a catalog, price list, schedule, or other form that is regularly maintained by the manufacturer or vendors, is either published or otherwise available for inspection by customers, and stated prices at which sales are currently, or were last, made to a significant number of buyers constituting the general public.”

· “Market Prices”-“current prices that are established in the course of ordinary trade between buyers and sellers free to bargain and that can be substantiated through competition or from other sources independent of the offerors.”

10.2.3  Other

Any item, combination of items, or service referred to in paragraphs (a) through (f) of the FAR 2.101 definition, notwithstanding the fact that the item, combination of items, or service is transferred between or among separate divisions, subsidiaries, or affiliates of a contractor.
 
10.2.4  Construction Contracts

Neither the legislation nor the FAR specifically addresses whether a construction requirement may be a commercial item.  Arguably FAR 2.101(f) encompasses services "of a type" offered commercially, based on established catalog or market prices for specific tasks and the price offered to the Government is an established market price, because the market prices are established at the time of award of the contract.  On the other hand, commercial item contracts usually lack some terms and conditions considered necessary for federal construction contracts—e.g., the "Differing Site Conditions," "Changes," and "Default" Clauses.

10.2.5  Non-Developmental Item

The definition of commercial item encompasses a non-developmental item, if the procuring agency determines the item was developed exclusively at private expense and sold in substantial quantities, on a competitive basis, to multiple State and local governments.”
  A nondevelopmental item is defined as: (i) a previously developed item used exclusively for governmental purposes by federal, state, local or foreign governments or government agencies; (ii) a commercial item that requires only minor modifications or modifications of a type customarily available in the commercial marketplace to meet the requirements of the procuring department or agency; or (iii) items being produced that do not meet the requirements of paragraph (i) or (ii) solely because the items are not yet in use.
  This definition may include items sold in the commercial marketplace that were designed based on a noncommercial item.
 
10.3  Solicitations

10.3.1  Description of Agency Need.

Generally, for acquisitions in excess of the simplified acquisition threshold, an agency's statement of need for a commercial item will describe the type of product or service to be acquired and explain how the agency intends to use the product or service in terms of function to be performed, performance requirement or essential physical characteristics.
 Describing the agency's needs in these terms allows offerors to propose methods that will best meet the needs of the Government.  The description of agency need must contain sufficient detail for potential offerors of commercial items to know which commercial products or services may be suitable so that offerors may compete on an equal basis.
 

There is no requirement that an agency, in defining its needs for commercial items, do so by listing brand names. FAR 11.002(a)(2)(i)(A)‑(C) only requires that the contracting agency describe its need for commercial supplies or services in terms of functions to be performed, performance required, or essential physical characteristics.
 

10.3.2  Solicitation Procedures

Although the FAR creates some unique policies associated with the acquisition of commercial items, it does not create unique procedures for their award.  Instead the procedures under FAR part 12 are used in conjunction with the policies and procedures for solicitation, evaluation and award prescribed in FAR Part 13, Simplified Acquisition Procedures; FAR Part 14, Sealed Bidding; or FAR Part 15, Contracting by Negotiation, as appropriate for a particular acquisition.
  However, there are unique streamlined procedures for soliciting offers for commercial items prescribed in FAR 12.603.  These procedures permit the commerce Business Daily (CBD) synopsis required by FAR 5.203 and the solicitation to be combined into a single document that can be issued at one time.
  This substantially reduces the acquisition time but the combined CBD synopsis/solicitation is only appropriate where the solicitation is relatively simple.  It is not recommended for use when lengthy addenda to the solicitation are necessary because the combined document is limited by FAR 5.207 to 12,000 textual characters (approximately 3 1/2 single-spaced pages).  For acquisitions of commercial items exceeding the simplified acquisition threshold but not exceeding $5,000,000, including options, contracting activities shall employ the simplified procedures authorized by FAR Subpart 13.5 to the maximum extent practicable.

10.3.3  Synopsis Requirements

Commercial solicitations must be synopsized in the Commerce Business Daily but the contracting officer may issue the solicitation less than 15 days after synopsis or issue a combined CBD synopsis/solicitation under FAR 12.603.

10.3.4  Response Time

When acquiring commercial items the contracting officer must allow offerors a “reasonable opportunity” to respond to the bid or proposal that may be less than the usual 30 days.
 

10.3.5  Contractor Proposal

Contracting officers should allow offerors to propose more than one product that will meet a Government need in response to solicitations for commercial items. The contracting officer shall evaluate each product as a separate offer.
 

10.4  Solicitation/Contract Formation

10.4.1  General Rule

Contracts for the acquisition of commercial items shall, to the maximum extent practicable, include only those clauses --(1) Required to implement provisions of law or executive orders applicable to the acquisition of commercial items; or (2) Determined to be consistent with customary commercial practice.
  The multitude of required FAR clauses have been replaced by five simplified clauses.
  

(1)  FAR 52.212-1, Instructions to Offerors -- Commercial Items.  This provision provides a single, streamlined set of instructions to be used when soliciting offers for commercial items and is incorporated in the solicitation by reference.  The contracting officer may tailor these instructions or provide additional instructions tailored to the specific acquisition in accordance with FAR 12.302.  Although FAR 52.212-1 does not explicitly state there is a “government mishandling” exception to the late offer provision of the clause, as in FAR 52.215-1 (c)(3)(i)(B), the GAO reads such an exception into the clause when government mishandling is the “paramount cause” of the late proposal.
 

(2)  FAR 52.212-2, Evaluation:  This solicitation clause is optional;

(3)  FAR 52.212-3, Offeror Representations and Certifications -- Commercial Items ; This provision provides a single, consolidated list of certifications and representations for the acquisition of commercial items and is attached to the solicitation for offerors to complete and return with their offer.  This provision may be tailored if a FAR Part 1.4 deviation is obtained; 

(4)  The clause at 52.212-4, Contract Terms and Conditions -- Commercial Items: This clause includes terms and conditions which are, to the maximum extent practicable, consistent with customary commercial practices and is incorporated in the solicitation and contract by reference. The contracting officer may tailor this clause in accordance with FAR 12.302; and

(5)  FAR 52.212-5, Contract Terms and Conditions Required to Implement Statutes or Executive Orders Commercial Items:  This clause incorporates by reference only those clauses required to implement provisions of law or executive orders applicable to the acquisition of commercial items.  The contracting officer shall attach this clause to the solicitation and contract and, using the appropriate clause prescriptions, indicate which, if any, of the additional clauses cited in FAR 52.212-5(b) or (c) are applicable to the specific acquisition.  When cost information is obtained pursuant to Part 15 to establish the reasonableness of prices for commercial items, the contracting officer shall insert the clauses prescribed for this purpose in an addendum to the solicitation and contract. This clause may not be tailored.

10.4.2  Adding and Tailoring of Provisions and Clauses:  

The contracting officer may include other FAR provisions and clauses in the solicitation and contract, by addendum, when their use is consistent with the limitations contained in 12.302.
 For example, the contracting officer may include appropriate clauses when an indefinite-delivery type of contract will be used 
or appropriate provisions and clauses when the use of options is in the Government's interest.  In addition, the contracting officer may, within the limitations of FAR part 12, and after conducting appropriate market research, tailor the provision at FAR 52.212-1, Instructions to Offerors-Commercial Items, and the clause at FAR 52.212-4, Contract Terms and Conditions -- Commercial Items, to adapt to the market conditions for each acquisition.
  However, the following paragraphs of FAR 52.212-4 implement statutory requirements and may not be tailored: (1) Assignments; (2) Disputes; (3) Payment; (except as provided in FAR Subpart 32.11) (4) Invoice; (5) Other compliances; and (6) Compliance with laws unique to Government contracts.

The contracting officer may not tailor any clause or otherwise include any additional terms or conditions in a solicitation or contract for commercial items in a manner that is inconsistent with customary commercial practice for the item being acquired unless a waiver is approved in accordance with agency procedures.
  The request for waiver must describe the customary commercial practice found in the marketplace, support the need to include a term or condition that is inconsistent with that practice and include a determination that use of the customary commercial practice is inconsistent with the needs of the Government.  A waiver may be requested for an individual or class of contracts for that specific item.  The government is given broad discretion in using such waivers and they have been used even after the filing of a protest on the issue. 

What is a "Customary Commercial Practice?” Only two types of clauses may be used in commercial item contracts: (1) those required to implement provisions of law or executive orders applicable to acquisitions of commercial items, and (2) those determined to be consistent with customary commercial practice.
  Unfortunately, the term “customary commercial practice” is not defined in either FASA or FAR Part 12.  Some commentators believe the clause must be regularly, routinely, or commonly used by a large number of businesses making sizable purchases in the particular industry or market in which the commercial item is being purchased to meet the definition.
  Any determination of “customary commercial practice” must be based upon adequate market research.
 

10.5  Specific Contract Terms and Conditions

Several of the terms and conditions included in a commercial contract differ from the standard FAR clauses that most government personnel are familiar with including the changes clause, termination provisions and inspection and acceptance provisions.

10.5.1  Termination for Convenience and for Cause

The clause at FAR 52.212-4 permits the Government to terminate a contract for commercial items either for the convenience of the Government or for cause when such a termination would be in the best interests of the Government.
  However, the termination clause at FAR 52.212-4 entitled "Termination for the Government's Convenience" and "Termination for Cause" differ from the traditional termination clauses prescribed in FAR Part 49.  Consequently, the requirements of Part 49 do not apply when terminating contracts for commercial items.  Contracting officers may continue to use Part 49 as guidance to the extent that Part 49 does not conflict with FAR Part 12 and the language of the FAR 52.212-4.

Termination for Cause.
  The government may terminate the contract for cause in the event of any default by the contractor, if the contractor fails to comply with any contract terms and conditions, or fails to provide the Government, upon request, with adequate assurances of future performance.
  The Government's rights after a termination for cause shall include all the remedies available to any buyer in the marketplace.  The Government's preferred remedy will be to acquire similar items from another contractor and to charge the defaulted contractor with any excess reprocurement costs together with any incidental or consequential damages incurred because of the termination.
 

The paragraph in 52.212-4 (f) entitled "Excusable Delay" requires contractors to notify the contracting officer as soon as possible after commencement of any excusable delay.  In most situations, this requirement should eliminate the need for a show cause notice prior to terminating a contract.
  However, the contracting officer must send a cure notice prior to terminating a contract for any reason other than late delivery.
  When a termination for cause is appropriate, the contracting officer must send the contractor a written notification regarding the termination.  At a minimum, this notification shall -- (i) Indicate the contract is terminated for cause; (ii) Specify the reasons for the termination; (iii) Indicate which remedies the Government intends to seek or provide a date by which the Government will inform the contractor of the remedy; and (iv) State that the notice constitutes a final decision of the contracting officer and that the contractor has the right to appeal under the Disputes clause.

There are excusable delays excusing the contractor’s nonperformance if the nonperformance is caused by an occurrence beyond the reasonable control of the contractor and without its fault or negligence such as, acts of God or the public enemy, acts of the Government in either its sovereign or contractual capacity, fires, floods, epidemics, quarantine restrictions, strikes, unusually severe weather, and delays of common carriers.
  If an excusable delay exists, the Contractor shall notify the Contracting Officer in writing as soon as it is reasonably possible after the commencement of any excusable delay, setting forth the full particulars in connection therewith, shall remedy such occurrence with all reasonable dispatch, and shall promptly give written notice to the Contracting Officer of the cessation of such occurrence
Termination for the Government's Convenience. 
  When the contracting officer terminates a contract for commercial items for the Government's convenience, the contractor is entitled to be paid the percentage of the contract price reflecting the percentage of the work performed prior to the notice of the termination, and any charges the contractor can demonstrate directly resulted from the termination.
  The contractor may demonstrate such charges using its standard record keeping system and is not required to comply with the cost accounting standards or the contract cost principles in Part 31.  The Government does not have any right to audit the contractor's records solely because of the termination for convenience.

The Termination for the Government’s Convenience clause implies but does not specifically state the contractor is not entitled to anticipated profits as it might be in the commercial market.  Some acquisitions have included modified language to clarify this issue.  This raises the question whether such special provisions are permissible as consistent with commercial practices, since anticipated profits are generally recoverable in similar situations in the commercial market.(see para. 10.4.2)

10.5.2  Disputes 

FAR clause FAR 52.233-1, Disputes, is incorporated by reference, implementing the Contract Disputes Act of 1978, as amended.
 

10.5.3  Changes
The traditional changes clause is not incorporated in to commercial contract.  Changes to the terms and conditions may be made only by bilateral written agreement of the parties.

10.5.4  Warranties:
Implied Warranties:  The Government's post award rights contained in 52.212-4 are the implied warranty of merchantability, the implied warranty of fitness for particular purpose and the remedies contained in the acceptance paragraph.
  The implied warranty of merchantability provides that an item is reasonably fit for the ordinary purposes for which such items are used.  The items must be of at least average, fair or medium-grade quality and must be comparable in quality to those that will pass without objection in the trade or market for items of the same description.  The implied warranty of fitness for a particular purpose provides that an item is fit for use for the particular purpose for which the Government will use the items. The Government can rely upon an implied warranty of fitness for particular purpose when --(a).  The seller knows the particular purpose for which the Government intends to use the item; and (b).  The Government relied upon the contractor's skill and judgment that the item would be appropriate for that particular purpose.

Express Warranties:
  The Federal Acquisition Streamlining Act of 1994
 requires contracting officers to take advantage of commercial warranties.  To the maximum extent practicable, solicitations for commercial items shall require offerors to offer the Government at least the same warranty terms, including offers of extended warranties, offered to the general public in customary commercial practice.  Solicitations may specify minimum warranty terms, such as minimum duration, appropriate for the Government's intended use of the item.  In some markets, it may be customary commercial practice for contractors to exclude or limit the implied warranties contained in 52.212-4 in the provisions of an express warranty.  In such cases, the contracting officer shall ensure that the express warranty provides for the repair or replacement of defective items discovered within a reasonable period of time after acceptance.

10.5.5  Inspection/Acceptance

The acceptance paragraph within the acceptance and inspection clause
 is based upon the assumption that the Government will rely on the contractor's assurances that the commercial item tendered for acceptance conforms to the contract requirements.
  The Government inspection of commercial items will not prejudice its other rights under the acceptance paragraph.  Additionally, although the paragraph does not address the issue of rejection, the Government always has the right to refuse acceptance of nonconforming items.  This paragraph is generally appropriate when the Government is acquiring noncomplex commercial items.  Other acceptance procedures may be more appropriate for the acquisition of complex commercial items or commercial items used in critical applications.  In such cases, the contracting officer shall include alternative inspection procedure(s) in an addendum and ensure these procedures and the postaward remedies adequately protect the interests of the Government.
  The contracting officer must carefully examine the terms and conditions of any express warranty with regard to the effect it may have on the Government's available post-award remedies.
  “As is”: The acquisition of commercial items under other circumstances such as on an "as is" basis may also require acceptance procedures different from those contained in FAR 52.212-4.  The contracting officer should consider the effect the specific circumstances will have on the acceptance paragraph as well as other paragraphs of the clause.
  Except as otherwise provided by an express or implied warranty, the contractor will not be liable to the Government for consequential damages resulting from any defect or deficiencies in accepted items.
  

10.6  Streamlined Solicitation and Evaluation of Offers

For many commercial items, the source selection evaluation criteria need not be more detailed than technical (capability of the item offered to meet the agency need), price and past performance.
  Technical capability may be evaluated by how well the proposed products meet the Government requirement instead of predetermined sub-factors.  Solicitations for commercial items do not have to contain sub-factors for technical capability when the solicitation adequately describes the item's intended use.  A technical evaluation would normally include examination of such things as product literature, product samples (if requested), technical features and warranty provisions.  Past performance must be evaluated in accordance with the procedures in FAR 13.106 or FAR Subpart 15.3, as applicable.  When using the combined synopsis/solicitation procedure, the SF 1449 is not used for issuing the solicitation.

10.7  Applicable Laws

The Contractor is required to comply with all applicable Federal, State and local laws, executive orders, rules and regulations applicable to its performance under the contract.
  However, FASA exempted commercial contracts from the coverage of certain Federal laws.
  The laws in question are listed at FAR 12.503 and 12.504 and DFARS 212.503 and 504.  Certain specific requirements of the law have been eliminated for executive agency contracts for the acquisition of commercial items and
 the applicability of some laws have been modified.
  Additionally, some laws are not applicable to subcontracts at any tier for the acquisition of commercial items or commercial components at any tier,
 certain requirements of some laws have been eliminated for subcontracts at any tier for the acquisition of commercial items or commercial components and the applicability of the some laws has been modified in regard to subcontracts at any tier for the acquisition of commercial items or commercial components.

10.8  Contract Type

FAR 12.207 states that agencies shall use firm-fixed-price contracts or fixed-price contracts with economic price adjustment for the acquisition of commercial items.  Indefinite-delivery contracts (see FAR Subpart 16.5) may be used where the prices are established based on a firm-fixed-price or fixed-price with economic price adjustment.  Use of any other contract type to acquire commercial items is prohibited by the FAR.  However, this regulatory language is based upon the statutory guidance of section 8002 (d) of FASA, which is broader than the FAR language.  Questions remain regarding the use of de minimis cost reimbursement line items in an otherwise fixed price contract, time and material and labor hour contracts
, and use of award fee/term provisions.

a.  Time & Material Contracts:  T&M contracts may have the attributes of both fixed price and cost contracts, depending upon how they are structured.  Therefore a question remains about their use in the FAR part 12 context.  HQ AFMC/PK prohibits use of T & M contracts under FAR Part 12 but has submitted a legislative initiative to allow their use.  In the absence of authority to use T&M contracts, HQ AFMC/PK recommends use of “..firm fixed price level of effort arrangements for situations where parameters of the commercial requirement cannot be adequately defined to allow for the use of a fixed price arrangement.”  This translates into a requirement that task orders must fix the price at the time the task is issued i.e., the price may not be negotiated after the fact based upon actual costs incurred.
  However, it is interesting to note that a Senate Report issued by the Committee on the Armed Services for the FY 2001 National Defense Authorization Act stated that ancillary commercial services may be obtained on “a basis other than firm-fixed price under certain circumstances” and recommended that DoD consider the use of other than firm-fixed price contracts for the acquisition of these services-such as a time and material contract-when this is the common practice in sales to the general public.

b.  DeMinimis Cost Line Items:  There is a question whether a de minimis cost line item would be permissible on an otherwise fixed price contract under FAR part 12.  HQ AFMC/PK has determined such line items are not permissible under FAR Part 12.
  
c.  Award Fee/ Award Term Provisions:  Award fee/ award term provisions are permissible under FAR Part 12 contracts as long as long as the incentives are based upon technical performance rather than cost performance.
  

10.9  Rights in Technical Data and Computer Software.
A DoD commercial acquisition may acquire only the technical data customarily provided to the public with a commercial item or process, except technical data that-(1) Are form, fit, or function data; (2) Are required for repair or maintenance of commercial items or processes, or for the proper installation, operating, or handling of a commercial item, either as a stand alone unit or as a part of a military system, when such data are not customarily provided to commercial users or the data provided to commercial users is not sufficient for military purposes; or (3) describe the modifications made at Government expense to a commercial item or process in order to meet the requirements of a Government solicitation.
 There is a presumption that data delivered under a contract for commercial items was developed exclusively at private expense.  When a contract for commercial items requires the delivery of technical data, the contracting officer shall include appropriate provisions and clauses delineating the rights in the technical data in addenda to the solicitation and contract.
 

Likewise, commercial computer software or commercial computer software documentation may only be acquired under licenses customarily provided to the public to the extent such licenses are consistent with Federal law and otherwise satisfy the Government's needs.
 Generally, offerors and contractors may not be required to: (1) Furnish technical information related to commercial computer software or commercial computer software documentation that is not customarily provided to the public; or (2) Relinquish to, or otherwise provide, the Government rights to use, modify, reproduce, release, perform, display, or disclose commercial computer software or commercial computer software documentation except as mutually agreed to by the parties.

10.10  Pricing Commercial Item Acquisitions

10.10.1  Special Rules for Pricing Commercial Items:  

FASA formally established a preference for commercial items and established a preference for using data sources that are the least intrusive to contractors.  FASA also created a clear distinction between cost or pricing data, which would be subject to contractor certification under the Truth in Negotiations Act (TINA), and created a category of “other cost information”, not subject to TINA certification.  Section 4201 of the Clinger-Cohen Act amended the Truth in Negotiations Act (TINA) eliminating the established catalog or market price exemption and instead prohibited requests for cost or pricing data on FAR Part 12 solicitations.
  However, the Clinger-Cohen Act retained the requirement that application of the commercial item exception requires the contracting officer to obtain other than cost or pricing data information to determine price reasonableness, including as a minimum, information on prices at which the same or similar items were previously sold. 

The GAO criticized the Government’s implementation of these provisions finding that the Government failed in several cases to ensure prices paid under commercial contracts were fair and reasonable.
  As a result, Congress in Sections 803 and 808 of the Strom Thurmond National Defense Authorization Act for FY 1999,
, directed FAR amendments to provide guidance on determining the price reasonableness of commercial item and obtaining information other than cost or pricing data for commercial items.  The amended provisions, FAR 12.209, 13.106-3, 14.408-2, and Subpart 15.4, advise contracting officers the following:

· Even if buying commercial items, the agency must perform a price analysis to determine whether the price is fair and reasonable and can not rely upon commercial price lists, catalogs, or advertisements alone to establish the reasonableness of an offeror’s price;

· If additional information is necessary to determine price reasonableness after obtaining information from sources other than the offeror, the agency must require the offeror to submit other than cost or pricing data to support further analysis.  This information must include at a minimum, appropriate information on the prices at which the same item or similar items were previously sold in the commercial market.  Failure of the contractor to submit such information will make the offeror ineligible for award unless the head of contracting determines it is in the government’s best interests to make award;

· The agency must limit requests for sales data to information regarding the same or similar items during a relevant time period;

· The agency must limit its request for information in the form regularly maintained by the offeror as part of its commercial operations; and

· Agencies may not disclose the information obtained from offerors outside the government, if it is exempt from disclosure under the Freedom of Information Act (FOIA).

10.10.2  Commercial Item CAS Exemption
The Cost Accounting Standards Board amended its rules to provide that firm fixed-price contracts and subcontracts for commercial items are exempt from Cost Accounting Standards (CAS) requirements.  This CAS amendment and FAR 12.214 implement Section 4205 of the Clinger-Cohen Act, Pub. L. 104-106.  
10.10.3  Post-award Audits of Commercial Item Procurements

Section 4201 of the Clinger-Cohen Act, Pub. L. 104-106 (1996), required that FAR 52.215-2, Audit and Records -- Negotiation, no longer be incorporated into contracts for commercial items.  

10.11  Contract Financing for Commercial Items

10 U.S.C. 2307(f) provides that payment for commercial items may be made under such terms and conditions as the head of the agency determines are appropriate or customary in the commercial marketplace and are in the best interest of the United States.  FAR Subpart 32.2 provides the methods for commercial item financing, which may be utilized when such financing is in the government’s best interest and adequate security is obtained.
  The contracting officer is directed to utilize market research when necessary to obtain information regarding financing terms and conditions that are appropriate or customary in the commercial marketplace.  

10.11.1  Commercial Advance Payments

FAR 32.202-2 provides that a commercial advance payment is a payment made before any performance of work under the contract.  This is an exception to the general rule against advance payments to contractors found at 31 U.S.C. 3323.  The aggregate of these payments shall not exceed 15% of the contract price.  

10.11.2  Commercial Interim Payments

Such payments are provided to contractors after some work has been done but prior to acceptance of services or supplies.  Per FAR 32.206(c), the contracting officer has considerable latitude in the measures to be used for triggering financing payments under commercial items contracts.  

10,11.3  Delivery Payments

Such payments are rendered for accepted applies or services, including payments for accepted partial deliveries, in accordance with the terms of the contract.

    JA














� FAR 1.102 (d)  states, “In exercising initiative, Government members of the acquisition team may assume if a specific strategy, practice, policy or procedure is in the best interest of the Government and is not addressed in the FAR, nor prohibited by law (statute or case law), executive order or other regulation, that strategy, practice, policy or procedure is a permissible exercise of authority.”


� FAR 1.102-2 (c) (2).


� List of DOD initiatives � HYPERLINK "http://www.safaq.hq.af.mil/library/acq_ref/orar.doc" ��http://www.safaq.hq.af.mil/library/acq_ref/orar.doc�.


� Pub.L.No. 101-510, sec. 800, 104 Stat.1485, 1487 (1990).


� Pub. L. 103-355, 108 Stat.3242 (1994) [hereinafter FASA]


� The Federal Acquisition Reform Act of 1996, National Defense Authorization Act For Fiscal Year 1996, Pub. L. 104-106, secs. 4001-4402, 110 Stat. 186 (1996) [hereinafter FARA]  The term FARA will be used in this guide, although the procurement provisions of the 1996 Defense Authorization Act are currently referred to collectively as the Clinger-Cohen Act of 1996.  This Act includes provisions formerly referred to as the Federal Acquisition Reform Act of 1996 and the Federal Information Technology Management Reform Act of 1996.


� 9 Feb. 1994, The Honorable William J. Perry, Secretary of Defense, Acquisition Reform-A Mandate for Change, � HYPERLINK "http://www.acq.osd.mil.ar/#library" ��http://www.acq.osd.mil.ar/#library�.


� There were originally eight Lightning Bolt Initiatives.  The original eight Lightning Bolts were (1) creation of the Centralized RFP Team (CRFPT) for all acquisitions actions over $10 million, (2) creation of a standing Acquisition Strategy Panel (ASP), (3) creation of a new SPO manpower model, (4) cancel all AFMC center level acquisition policies, (5) reinvent the AFSARC process, (6) enhance the role of past performance, (7) institutionalize the use of the SAMP, and (8) increase visibility of acquisition reform. � HYPERLINK http://www.safaq.hq.af.mil/acq_ref/bolts/ ��http://www.safaq.hq.af.mil/acq_ref/bolts/�


� The Centralized RFP Support Team was established July 1995 with a two year charter.  Additionally, local equivalent organizations, known as RFP Support Offices (RFPSOs,) were created at each of the Product and Air Logistic Centers.  Subsequently, the life span of the CRFPST was extended two years.


� Lightning Bolt 10 was created to reduce cycle time by 50%.  Lightning Bolt 11 was specifically targeted at applying acquisition reform principles to the labs within Air Force Material Command. 


� Lightning Bolt 10 Report, 4 Feb.1997. � HYPERLINK "http://www.safaq.hq.af.mil/acq_ref/bolts/bolt10/" ��http://www.safaq.hq.af.mil/acq_ref/bolts/bolt10/�


� These reports identified sixty three best practices and made nineteen specific recommendations for reducing cycle time in Air Force acquisitions.  


� During August of 1998, SAF/AQXA made an attempt to capture a list of all acquisition reform initiatives.  That list took 15 pages.  


� � HYPERLINK "http://www.safaq.hq.af.mil/acq_ref/lc.html" ��http://www.safaq.hq.af.mil/acq_ref/lc.html�.


� � HYPERLINK "http://www.safaq.hq.af.mil/acq_ref/ct.html" ��http://www.safaq.hq.af.mil/acq_ref/ct.html�.


� � HYPERLINK "http://www.safaq.hq.af.mil/acq_ref/arc.html" ��http://www.safaq.hq.af.mil/acq_ref/arc.html�.


� � HYPERLINK http://www.safaq.hq.af.mil/contracting/sourcesel/ ��http://www.safaq.hq.af.mil/contracting/sourcesel/�


� � HYPERLINK http://www.safaq.hq.af.mil/contracting/adr/ ��http://www.safaq.hq.af.mil/contracting/adr/�


� � HYPERLINK http://www.adr.af.mil/ ��http://www.adr.af.mil/�


� � HYPERLINK http://www.adr.af.mil/ ��http://www.adr.af.mil/�


�  A complete copy of the Five-Year Plan can be found on the ADR Program web site at http://www.safaq.hq.af.mil/contracting/toolkit/adr/AQ5yr_plan_Final.htm


�  See AFPD 51-12, Para. 2.3


� � HYPERLINK http://www.safaq.hq.af.mil/contracting/aef/ ��http://www.safaq.hq.af.mil/contracting/aef/�


� � HYPERLINK "http://www.afmc.wpafb.af.mil/HQ-AFMC/AQ" ��http://www.afmc.wpafb.af.mil/HQ-AFMC/AQ�


�  Kotter, John P., “Leading Change”, Harvard Business School Press, Boston, Massachusetts, 1996


� www.il.hq.af.mil//ilm/ilmy/semr/.


� The Analytic Hierarchy Process; Thomas L. Saaty; University of Pittsburgh Press; 1988


� 19 July 1995, Dr Paul Kaminski, Policy on Cost-Performance Trade-Offs, 


� Reducing Life Cycle Costs for New and Fielded Systems, Dr Paul Kaminski, 4 Dec 1995 


� See AFMC website at � HYPERLINK "http://www.afmc.wpafb.af.mil/HQ-AFMC/DR/dri-home/acqref/flexsus/flexus.htm" ��https://www.afmc.wpafb.af.mil/HQ-AFMC/DR/dri-home/acqref/flexsus/flexus.htm�.


� The Joint Aeronautical Commanders' Group, Flexible Sustainment Guide, page 8. � HYPERLINK "http://www.wpafb.af.mil/az/jacp/logistics/fs-guide/flexsust.htm" ��http://www.wpafb.af.mil/az/jacp/logistics/fs-guide/flexsust.htm�.


� The Joint Aeronautical Commanders' Group, Flexible Sustainment Guide, page 20. � HYPERLINK "http://www.wpafb.af.mil/az/jacp/logistics/fs-guide/flexsust.htm" ��http://www.wpafb.af.mil/az/jacp/logistics/fs-guide/flexsust.htm�.


� The Joint Aeronautical Commanders' Group, Flexible Sustainment Guide, page 17. � HYPERLINK "http://www.wpafb.af.mil/az/jacp/logistics/fs-guide/flexsust.htm" ��http://www.wpafb.af.mil/az/jacp/logistics/fs-guide/flexsust.htm�.


� DOD 5000.2-R, part 2.6, page 6.


� Para 2.2.1.4.  The AFMC guide is AFMCP 63-101.  Also the Risk Management Guide for DoD Acquisition dated January 2000 from the Department of Defense, Defense Acquisition University, Defense Systems Management College is another source.


� FAR 7.102.


� FAR 7.101.


� DFARS 207.103 (c)(i).


� AFFARs 5307.103 (c)(i)(C).


� Defined as the single  manager responsible for  program acquisition and execution; i.e., System Program Director, Product Group Manager, or Material Group Manager, AFMC P 63-2, para 2-1


� AFMC P 63-2, para. 2-1.


� AFMC P 63-2,para 2.3.


� AFMC P 63-2, para. 3.1.


� AFMC Pamphlet 63-2 para. 1, generally see, SAF/AQ Policy memo 95A-009, 7 Nov 95, contracting Policy Memo 97-C-16, dated 3 Nov 1997, � HYPERLINK "http://www.safaq.hq.af.mil/acq_ref/bolts/bolt7/" ��http://www.safaq.hq.af.mil/acq_ref/bolts/bolt7/�., DOD 5000.2-R, 15 Mar 96, FAR 7.101, DFARS 207.1, AFFAR Sup 5307.104, AFMCFAR Sup 5307.105.


� AFFARS 5307-103-90; SAF/AQXA, Single Acquisition Management Plan Guide, 14 June 2000, para. 2.0; 


�, Single Acquisition Management PlanGuide, para 1.1; Major Defense Acquisition Categories are defined in 10 U.S.C. 2430 and DoDI 5000.2 , part 1. 


� SAF/AQXA, Single Acquisition Management Plan Guide, 14 June 2000, para. 1.2


� SAF/AQXA, Single Acquisition Management Plan Guide, 14 June 2000, para.4.4.


� SAF/AQXA, Single Acquisition Management Plan, 14 June 2000, para. 7.2.


� This section, with minor modifications is published as a Briefing Paper, see, Thrasher, Government Exchanges with Industry Before Receipt of Proposals, Briefing Papers No 99-4 (March 1999).


� SAF/AQ Memo Open Communications with Industry, 23 Jun 97, � HYPERLINK http://www.safaq.hq.af.mil/contracting/policy/das_pol.html ��http://www.safaq.hq.af.mil/contracting/policy/das_pol.html�  This Air Force policy memo divides communications during the acquisition cycle into four distinct phases Planning and Requirements Inputs to the Acquisition Process, Requirement Validation to Issuance of Solicitation, Solicitation to Post Award Debriefing, and Contract Performance.  Open communications with industry is also one of the major tools identified in the Lightning Bolt 10 Report. � HYPERLINK "http://www.safaq.hq.af.mil/acq_ref/bolt10/lb10_team/final_report/" ��http://www.safaq.hq.af.mil/acq_ref/bolt10/lb10_team/final_report/�..


� Most Air Force weapons systems acquiring activities have adopted this integrated approach to program management, wherein functional experts (contracting, engineering, logistics etc.) work directly with the program manager to execute program directives.


� FAR 15.201 (a).


�  FAR 15.201, DODI 5000.2, para. 3.3.5.1 Streamlining; Open Communications with Industry, 23 June 97, SAF/AQ Memo,  � HYPERLINK http://www.safaq.hq.af.mil/contracting/policy/das_pol.html ��http://www.safaq.hq.af.mil/contracting/policy/das_pol.html�  AFMCFARS 5307.104


� see, FAR 15.201


� FAR 15.201, SAF/AQ Memo Open Communications with Industry, 23 Jun 97,  � HYPERLINK http://www.safaq.hq.af.mil/contracting/policy/das_pol.html ��http://www.safaq.hq.af.mil/contracting/policy/das_pol.html�


� FAR 5.401 (b). 


� Acquisition Plans and Single Acquisition Management Plans (SAMPs), AFMCFARS 5307.104-90; Acquisition Strategy Panels, AFMCFARS 5307.104-91; Program Budget and Funding Information,; Source Selection criteria and evaluation standards, 


� see also, AFFARS 5305.404,  Release of Long Range Acquisition Estimates.


� 32 CFR 286h.3 (a).


� FAR 5.401 (b) which includes information on: (1) plans that would provide undue or discriminatory advantage to private or personal interests; (2) received in confidence from an offeror; (3) otherwise requiring protection under the Freedom of Information Act or Privacy Act; or (4) pertaining to internal agency communications.  Additionally, AFMCFARS 5307.104-90 (a); 5307.104-91 (e), which states that information in ASP minutes which is “negotiation/competition sensitive or For Official Use Only or Classified information” should not be released.


� 32 CFR Ch. 286h.3 (b), Release of Acquisition Related Information.


� see, FAR Subpart 4.4, implementing,  Executive Order 10865, February 20, 1960 (25 FR 1583, February 25, 1960) Safeguarding Classified Information Within Industry, as amended by, Executive Order 10909, January 20,1961 (26 FR 508, January 20 1961); DOD 5220.22-R, Industrial Security Regulation; 32 CFR 286h.3 (b) (2).


� 32 CFR 286h 3 (b) (5).


� Id.


� Open Communications with Industry, 23 June 97, SAF/AQ Memo, "www./safaq.hq.af.mil/acq_pol/ <http://www./safaq.hq.af.mil/acq_pol/>" 


� FAR 3.104-5; FAR 3.104-3 (b) (3); 32 CFR 286h.3 (b) (3).


� U.S. v Matzkin, 14 F.3d 1014 ( 4th Cir.1994), denial of habeas corpus affirmed, 52 F.3d 322 (4th Cir.1995), certiorari denied, 116 S.Ct. 175, 133 L.Ed.2d. 115.  In Matzkin, the defendant, an attorney, obtained bid proposal information from a government source which was submitted to the government as part of a bid proposal and later sold the information to the bidder's competitor.  Additionally, subsection 27(b) of the Office of Federal Procurement Policy Act (41 U.S.C. 423)[The Procurement Integrity Act], as amended, prohibits officials, as defined by 41 U.S.C.423 (a)(2), from disclosing proprietary or source selection information.


� FAR 3.104-5.


� FAR 15.601.


� FAR 15.608 (b).


�  FAR 15.608 (a).


� FAR 5.401 (b)(4); 32 CFR 286h 3 (b) (6).  There may some limited circumstances when government estimates may be released to all offerors.  See, IGIT, Inc., B-271823, 96-2 CPD 51 (Aug. 1, 1996), where proper remedy to correct unfair competitive advantage resulting from possession by one offeror of government estimate was to release government estimate to all offerors.


� FAR 5.401 (b) (4); 32 CRF 286h 3 (b) (7).


� FAR 3.104-5


� FAR 3.104-3


� The tenth general category is other information marked as “SOURCE SELECTION INFORMATION - SEE FAR 3.104” based upon a case-by-case determination by the Head of the Agency, his designee, or the contracting officer that the information is “...prepared by the government to conduct a particular procurement and - (i) the disclosure of which to a competing contractor would jeopardize the integrity or successful completion of the procurement concerned; and (ii) is required by statute, regulation, or order to be secured in a source selection file or other facility to prevent disclosure.”


� If there is any doubt concerning whether particular material should include the legend, the matter should be referred to the contracting officer for resolution.


� SAF/AQ Memo, Open Communications with Industry, 23 June 97 � HYPERLINK http://www.safaq.hq.af.mil/contracting/policy/das_pol.htm ��http://www.safaq.hq.af.mil/contracting/policy/das_pol.htm�; also see, AFMCFARS 5307.104. 


� While the source selection is in process, disclosure of source selection information is the exclusive responsibility of the SSA and the contracting officer (see FAR 3.104) 


� Acquisition Plans and Single Acquisition Management Plans (SAMPs), AFMCFARS 5307.104-90 (a); Acquisition Strategy Panels, AFMCFARS 5307.104-91; Source Selection criteria and evaluation standards, AFMCFARS 5315.405-90 (b)(2). 


� FAR 15.201(f).


� FAR 5.401 (b) (1); 15.201(f).


� Mictronics, Inc., B-228404, 88-1 CPD 185 (Feb 23, 1988).  The GAO will not attribute “unfair or prejudicial motives” to government officials on the basis of mere “inference or supposition.”; also see, Counseling Services Associates, B-241349, 91-1 CPD 110 (Feb. 4, 1991); Dayton T Brown, Inc., B-231579, 88-2 CPD 314 (Oct 4, 1988); Power Line Models, Inc., B-220381, 86-1 CPD 208 (Feb 28, 1986); Kelsey-Seybold Clinic, PA, B-217246, 85-2 CPD 90 (July 26, 1985).


� The government is not required to equalize competition to address a particular potential offeror's circumstances.  The test is whether the competitive advantage enjoyed by a competitor results from a preference or other unfair action by the government. Guardian Technologies Int'l, B-270213.3, 96-1 CPD 104 (Feb. 20, 1996); Contenental Lumber Co., Inc., B-258330, 95-1 CPD 12 (Jan. 9, 1995); Robert E. Russell, B-232324, 88-2 CPD 178 (Aug. 8, 1988); IBI Security Service, Inc., B-216799, 85-2 CPD 85 (July 25, 1985).


� Guardian Technologies Int'l, B-279213.3, 96-1 CPD 104 (Feb. 20, 1996), unrebutted evidence that a retired former agency employee, who developed specifications and government estimate, possessed other “inside information” and became president of awardee after retirement thus disclosing proprietary or source selection sensitive information to awardee after leaving government service; IGIT, Inc., B-271823, 96-2 CPD 51 (Aug.1,1996), only one offeror given a document which contained a lump -sum government estimate; Willamette-Western Corporation; Pacific Towboat and Salvage Co., B-179582, 74-2 CPD 259 (Nov 14, 1974), premature release of an RFP to only one potential offeror where there was evidence the offeror had direct access to government employees and information; Laser Power Technologies, Inc., B-233369, 233369.2, 89-1 CPD 267 (Mar 13, 1989), pre-solicitation meetings taking place in unofficial locations with potential offerors; Litton Systems, Inc., B-234000 , 89-1 CPD 450 (May 12 1989), willful disclosure of information to consultant who passed information on to potential offeror.


� CW Gov’t Travel, Inc., B-283408, 99-2 CPD 89 (Nov. 17,1999); Timberland Logging, B-282461, 99-2 CPD 10 (July 8,1999); National American Indian Housing Council, B-218298, 85-1 CPD 595 (May 23, 1985).


� Kelsey-Seybold Clinic, PA., B-217246, 85-2 CPD 90 (July 26, 1985), found not to create an unfair advantage because all offerors could have requested such a tour.


� Power Line Models, Inc., B-220381, 86-1 CPD 208 (Feb 28, 1986), was not improper where all potential offerors could have requested similar meetings.  Similar pre-solicitation meetings were condoned in, Counseling Services Associates, B-241349, 91-1 CPD 110 (Feb. 4, 1991).


� Validity Corporation, B-233832, 89-1 CPD 389 (Apr. 19, 1989), specification provided to protesting offeror who had opportunity to request same clarifications.


� Redsel Engineering Corporation, B-191797, 78-1 CPD 465 (June 29, 1978), opportunity to view model provided to all offerors.


� Brightstar Communications, Ltd., B-218021.2, 85-2 CPD 290 (Sept 16, 1985), meetings were not improper because they were viewed as information gathering.


� Maremont Corporation, B-186276, 76-2 CPD 181 (Aug 20, 1976).


� ITT Electro-Optical products Division, B-211403, 83-2 CPD 299 (Sept 2, 1983).


� Techniarts Engineering, B-235994, 89-2 CPD 293 (Sept 28, 1989); Professional Pension Termination Associates, B-230007.2, 88-1 CPD 498 (May 25, 1988), advance release of specifications of a non-complex item but all potential offerors eventually received the necessary information in time to propose intelligently.


� FAR 15.201 (c).


� FAR 15.201 ( c) (4) and (f).


� FAR 15.201(c).


� 10 U.S.C. 2305 (a) (1) (A) (ii), mandates that agencies “..use advance procurement planning and market research..” when preparing for the procurement of property or services.  In addition, 10 U.S.C. 2377 (b) (1), which is implemented by  FAR 10.000, creates a statutory preference for the acquisition of “commercial items or non-developmental items other than commercial items to meet the needs of the agency.”  10 U.S.C. 2377 (c) requires agencies to conduct “market research” before developing specifications to determine whether or not commercial items or non-development items will satisfy agency needs. 


� FAR 2.101.


� FAR 10.001 (a) (2) (i) and (ii).


� FAR 10.001 (a) (3) (i) & (ii).


� Digital Controls, Corp., B-255041, 94-1 CPD 219 (Mar. 28, 1994); Brightstar Comm., Ltd., B-218021.2, 85-2 CPD 290 (Sept. 16, 1985), affirmed on reconsideration, B-218021, 85-2 CPD 599 (Nov. 26, 1985); Maremont Corporation, B-100276, 76-2 CPD  181 (Aug. 20, 1976).  In Maremont the GAO stated, “Another legitimate pre-procurement agency action is discussing requirements with potential suppliers . . .Such discussions are clearly necessary for an agency in the conduct of ordinary business.  For example, an agency should be able to survey the market to ascertain what is available or encourage the development of sources to compete with present sole sources.  Also, such pre-procurement discussions may be appropriate where it appears that a particular firm may be the sole supplier of the item meeting the Government's requirements or where there may be certain special conditions affecting a particular firm, e.g., if the firm is foreign. . . IT WOULD BE UNWISE AND UNREALISTIC TO LIMIT DISCUSSIONS PRIOR TO ASCERTAINING WHAT THE GOVERNMENT REQUIRES.  Indeed, discussions with potential suppliers and testing products are often necessary for an agency to rationally determine just what its minimum needs are.  An agency cannot intelligently define its needs in a vacuum.  In a number of cases, we have criticized the action of agencies which improperly limited competition because no discussions of requirements were held with potential suppliers, but rather the only firms solicited made products with which agency personnel were familiar.  (emphasis added)”


�  Brightstar Communications, Ltd., B-218021.2, 85-2 CPD 290 (Sept. 16, 1985), at p. 5, where the GAO stated that pre-solicitation communications for the purpose of formulating the government's minimum needs “...may be extensive and are often necessary for an agency to rationally and intelligently determine what its minimum needs are.”


�  FAR Part 7.5, FAR 7.501, implementing Office of Federal Procurement Policy (OFPP) Policy Letter 92-1, Inherently Governmental Functions, 9/23/92.


� FAR 7.501.  Although this section of the FAR states this is a “policy” rather than “legal” determination, the distinction is sometimes difficult to distinguish.  The use of the term “policy determination” implies some discretion in applying the definition.  However, there are some activities, such as command of military forces or the conduct of foreign affairs for example, that are arguably so inherently governmental by definition that there is no “policy” discretion involved; they might be said to be “legally” inherently governmental in nature. 


� The purpose of this FAR subpart is to prescribe policies and procedures to ensure that inherently governmental functions are not performed by contractors (contracted out).  For example, it states that the government may not contract out its decision making authority as a member of a source selection board, approval of documents defining requirements, the award of contracts, or the administration of contracts. On the other hand, it also states that the government may generally contract out the functions related to: providing technical evaluation of contract proposals during a source selection, development of a statement of work, and support of acquisition planning.


� FAR 7.503 (d)  (6), (8), (9), and (14).


� FAR 9.504(a); ESCO, Inc., B-225565, 87-1 CPD 450 (April 29, 1987).


� FAR 9.501.


� FAR 9.5 implements sec. 8141 of 1989 DOD Appropriation Act, Pub L. 100-463, 102 Stat. 2270-47(1988) and Office of Federal Procurement Policy (OFPP) letter 89-1, Conflict of Interest Policies Applicable to Consultants. 


� Spectrum Analysis & Frequency Engineers, B-222554, 86-2 CPD 136 (Aug. 1, 1986), citing, Battelle Memorial Institute, B-218538, 85-1 CPD 726 (June 26, 1985).


�  FAR 9.505-2.


� FAR  9.504 (e).


� FAR 9.505.2 (b)(1)(iii); American Rocket Co., B-232391, 89-1 CPD 6 (Jan 4,1989).


� P.L. 92-463, 5 U.S.C. App. 2 , sec. 1 et seq.; Title 41 CFR Part 101-6.10.  FACA is implemented within DOD by DOD Dir 5105.4.


� 5 U.S.C. App. 2, sec 3 (2).


� A few examples of such restrictions include: an advisory committee may only be established after public notice and determination that establishment is in the public interest; an advisory committee shall not meet or take any action until advisory charter has been filed with agency head to whom it reports and standing committees of  the Senate/House; notice of each meeting of an advisory committee shall be published in the Federal Register; an advisory committee must keep detailed transcriptions of committee meetings and such transcripts and committee documents must be available for public inspection /copying; and membership of an advisory committee must be balanced in terms of point of views represented  and the functions to be performed by the committee documents must be available for public inspection /copying; and membership of an advisory committee must be balanced in terms of point of views represented  and the functions to be performed by the committee.


� DOD Dir 5105.4, D, 3.


� These distinguishing factors are implied from the examples in subparagraph D 3 of DOD Dir. 5105.4, used to illustrate exclusions to FACA coverage.


� FAR 17.105-2; also see, Rep. No. 98-417, 98th Cong., 2nd Sess. 4-8 (1984) Report to the Senate Committee on Governmental Affairs on a bill (S.2300) designed to extend limited multi-year contract authority to civilian agencies, which was not enacted.


� H.R. Rep. No. 97-71, Part 3, 97th Cong., 1st Sess. 21 (1981), Report to the House Committee on Government Operations on the 1982 Defense Department Authorization Bill.


� The GAO defines a “multi-year” contract to be a contract for the requirements of more than one fiscal year. GAO Principles of Federal Appropriations Law (Second Ed.), Vol I, 5-35.  The FAR, at 17.103, uses a similar definition but distinguishes between “multi-year” contracts and “multiple year” contracts.  Consequently, the FAR seems to narrow the definition of “multi-year” contracts to only those contracts executed pursuant to specific authorizing legislation found at 10 U.S.C. 2306, implemented by FAR Subpart 17.1.  The government contracting community generally uses the term in this narrow sense to refer to a specific type of authority under 10 U.S.C. 2306.  In contrast, the fiscal law community does not seem to make this distinction; the Comptroller General uses the term “multi-year” contract in a broader sense than the FAR. see, Matter of: GSA -Multiple Award Schedule Multi-year Contracting, B-199079, 63 Comp. Gen. 129 (1983). 


� See 17.103, implementing the statutory definition for supplies is found in 10 U.S.C. 2306b (k) and for services in 10 U.S.C. 2306 (g)(1), FAR Subpart 17.1.  Note, sec 802n of the FY 2001 National Defense Authorization Act [P.L. 106-398] amends Title 10 adding a new section 10 U.S.C. 2306 c, Multiyear Service Contracts.


� 41 U.S.C. 351, et seq.; FAR Subpart 22.1002-1, 41 U.S.C. 353 (d) limits the duration of a contract covered by the Act to a 5 year period.  However, the Department of Labor regulations that implement the Act, at 29 CFR Section 4.143 (b), define contract extensions by options to be new contracts for purposes of applying provisions of the Act.  Therefore, the total contract period of base period and options may exceed 5 years in length.


�  FAR 17.204 (e) generally limits the contract term of supplies and services contracts to five years.  This restriction includes the contract basic period and option periods.  AFFARS 5317.204 (e).  The chief of contracting office making the award may approve total contract periods in excess of five years on a case-by- case basis.


� Matter of Defense Logistics Agency Multiyear Contract for Storage and Rotation of Sulfidiazine Silver Cream, 67 Comp. Gen. 190 (1988), at 192, citing, Leiter v United States, 271 U.S. 204 (1925); Cray Research, Inc. v. U.S., 44 Fed.Cl. 327 (Jun 16, 1999).


� 31 U.S.C. 1502 (a).


� 31 U.S.C. 1502 (a).


� 31 U.S.C. 1341 (a) (1).


� 67 Comp. Gen. 190 (1988).


� 62 Comp. Gen. 143 (1983), long term vessel charter under Navy Industrial Fund; 51 Comp Gen. 598 (1972), long term charter under Navy Industrial Fund; 43 Comp. Gen. 657 (1964), incremental funding of a multi-year contract using no-year funds; 48 Comp. Gen. 497 (1960) use of revolving fund to finance lease in excess of one year period.


� There may be program specific statutory authorization for long term contracts.  There are also various examples of statutory authority for specific forms of long term contracts, such as: contracts for public utility services for a period not to exceed ten years 40 U.S.C. 481 (a)(3); the General Service Administration to enter into leases for periods of up to 20 years 40 U.S.C. 490 (h); and the military departments to lease military family housing in foreign countries for periods of up to 10 years. 10 U.S.C. 2828(d). 


� 10 U.S.C. 2306b, implemented by FAR Part 17 provides authority for the acquisition of property and 10 U.S.C. 2306c, implemented by DFARS 217.171, provides authority for the acquisition of certain services.


� Section 802 of the FY 2001 DOD Authorization Act deleted section 10 U.S.C. 2306 (g) replacing it with a separate section, 10 U.S.C. 2306c.  However, at the time of publication the DFARS 217.171 has not been amended to reflect this change.


� 10 U.S.C. 2306c (b) [formerly at 10 U.S.C. 2306 (g)(1)]; DFARS 217.171 (a)(1).


� 10 U.S.C. 2306 c ( c ) (2) [formerly 10 U.S.C. 2306 (g)(2)(B)]; Cessna Aircraft Co., ASBCA 43196, 93-3 BCA 25912.


� 10 USC 2306 c ( c ) and (d).


� This authority is implemented by DFARS 217.171 (b).


� See AFMC/PK Multi-year Contracting Guide, 15 April 1998, � HYPERLINK "http://www.afmc.wpafb.af.mil/HQ-AFMC/PK/pkp/polvault/guides/multiyr.doc" ��https://www.afmc.wpafb.af.mil/HQ-AFMC/PK/pkp/polvault/guides/multiyr.doc�.mygapr98.doc


� 10 U.S.C. 2306b ( c) and (f). “Cancellation ceiling” means the maximum cancellation charge that the contractor can receive in the event of cancellation.  “Cancellation charge” means the amount of unrecovered costs which would have been recouped through amortization over the full term of the contract, including the term canceled (FAR Subpart 17.103).  The Department of Defense has a long standing “full funding” policy.  That policy is to “fund fully procurements that are covered within the procurement title of the annual DoD Appropriations Act.”  (DoD Directive 7000.14, Vol. 2A, paragraph. 010202A, “Full Funding of  Procurement Programs.”)  The objective of the policy is to provide funds at the outset for the total estimated cost of a given item so that the Congress and the public can be fully aware of the dimensions and cost when it is first presented in the budget.


� See AFMC/PK Multi-year Contracting Guide, 15 April 1998. � HYPERLINK https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/PK/pkp/pkpc/myc/mygapr98.doc ��https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/PK/pkp/pkpc/myc/mygapr98.doc�


� FAR 17.204 (e).


� FAR 52.232-18, Availability of Funds; FAR 52.232-19, Availability of Funds for the next Fiscal Year.


� Leiter v United States, 271 U.S. 204 (1925); 67 Comp Gen. 191 (1988), at 192, citing Wake Island, 42 Comp Gen. 272 (1962); also see, 33 Comp Gen. 90 (1953), Atomic Energy contract for a three year period impermissible; 29 Comp. Gen. 91 (1949), FDA three year lease of publicity film with annual funds impermissible; 28 Comp Gen. 553 (1949), Post Office contract for truck servicing and storage with “automatic renewal” provision impermissible.


� 28 Comp. Gen. 553 (1949).


� FAR Part 17.201.


� FAR 52.232-18, Availability of Funds; FAR 52.232-19, Availability of Funds for the next Fiscal Year.


� Matter of Defense Logistics Agency Multiyear Contract for Storage and Rotation of Sulfidiazine Silver Cream, 67 Comp. Gen. 190 (1988).


� 36 Comp. Gen. 683, 686 (1957); 56 Comp. Gen. 142 (1976), aff'd, 56 Comp. Gen. 505 (1977).


� B-164908 (2), 48 Comp. Gen. 497, 501 (1969).


� 56 Comp Gen. 142, 158 (1976), aff'd, 56 Comp. Gen. 505 (1977).


� 56 Comp. Gen 142, 157 (1976).


� 56 Comp. Gen. 142, 157 (1976), aff'd, 56 Comp. Gen. 505 (1977),  citing, 8 Comp. Gen. 654 (1929), involving the installation of equipment and the procurement of a water supply from a town which was distinguished from a situation involving a competitive industry. 


� FAR 16.501 (a); 16.503 (a).


� FAR 16.501-2.


� FAR 16.501-1.


� FAR 16.503 (a); Torncello v United States, 681 F.2d 756 (Ct.Cl.1982).


� FAR 16.504; B-199079, 63 Comp. Gen. 129 (1983); B-160560, 47 Comp. Gen. 155 (1967).


� Funding of Maintenance Contract Extending Beyond Fiscal Year, B-259274, 96-1 CPD 247 (May 22, 1996). 


� Ibid.


� B-199079, 63 Comp. Gen. 129 (1983); 60 Comp. Gen. 219 (1981).


� B-199079, 63 Comp. Gen. 129, at 132 (1983).


� Wake Island, B-144641, 42 Comp. Gen. 272 (1962). 


� Id.


� This decision also recognized the difficulty this ruling could pose for remote locations such as Wake Island but felt that the only solution would be to seek multi-year contract authority from Congress.  Apparently the services did seek such authority, which resulted in the multi-year statutory authority under 10 USC 2306 (g).


� 10 U.S.C. 2306 (g).  See paragraph 2.4.1.


� Federal Electric Corporation, B-160560, 47 Comp. Gen. 155 (1967).


� Id. at 157.


� B-199079, 63 Comp. Gen. 129 (1983).


� 1, FAR 52.248�1, and FAR 52.248�3.


� FAR 6.001( c) and FAR 17.207 (f).


� 64 Fed. Reg. at 24,472, amending FAR 1 6.405�2(a).


� 107 F.3d 854 (Fed. Cir. 1997).


� 42 Fed. Cl. 369, 372�74 (1998).


� Funding of Maintenance Contract Extending Beyond Fiscal Year, B-259274, 96-1 CPD 247 (May 22, 1996).


� B-199079, 63 Comp. Gen. 129 (1983); 60 Comp. Gen. 219 (1981).


� Senate Report No. 1313 on P.L. 90-378, U.S. Cong. & Admin. News, 1968 p 2480.


� 48 Comp. Gen. 497, 500 (1969), limit on long term contract to a two year period, even though the contract was funded with no year funds.  Later, a three year contract was grudgingly approved because it allowed the government to review the lowest cost alternative and was not a barrier to new entrants into the market. B-199079, 63 Comp Gen. 129, 134 (1983).


� Sec 847 of the National Defense Authorization Act for Fiscal Year 1994, P.L. 103-160 required the Secretary of Defense to compile data and report such data on “bundling” to the Congress.


� 11 Feb. 97, SAF/AQ, Contracting Policy Memo 97-C-03, Consolidation of Contract Requirements, � HYPERLINK http://www.safaq.hq.af.mil/contracting/policy/AQC/03-atch1.htm ��http://www.safaq.hq.af.mil/contracting/policy/AQC/03-atch1.htm�, implementing, 12 Dec 96, DEPSECDEF Memorandum, Consolidation of Contract Requirements.


� The Small Business Reauthorization Act of 1997, P.L. 105-135, codified at 15 USC 632, defines “bundling” as “..consolidating 2 or more procurement requirements for goods or services previously provided or performed under separate smaller contracts into a solicitation of offers for a single contract that is likely to be unsuitable for award to a small –business concern due to – (A) the diversity, size, or specialized nature of elements of the performance specified; (B) the aggregate dollar value of the anticipated award; (C) the geographic dispersion of the contract performance sites; or (D) any combination of the factors described in subparagraphs (A)(B)(C) and (D).


� FAR 2.101.


� The Caption Ctr., B-22065, 86-1 CPD 174 at 4-5 (Feb. 19, 1986).


� 10 U.S.C. Sec. 2305(a)(1) (1994).


� Aalco Forwarding, Inc., et al., B-277241.12, B-277241.13, 97-2 CPD 175 at 6 (Dec. 29, 1997).


� 15 U.S.C. Sec. 631(j)(3) (Supp. IV 1998).


� See, e.g., Pemco Aeroplex, Inc. , B-280397, 98-2 CPD 79 (Sept. 25, 1998), and National Airmotive Corp., B-280194, , 98-2 CPD 60 (Sept. 4, 1998) (cases where two large businesses argued that discrete portions of the workload of closing Air Logistic Centers should be broken out of a consolidated solicitation and competed separately).


� 15 U.S.C. Sec. 644(e)(2)(B).


� 10 U.S.C. Sec. 2305(a)(1).


� National Customer Eng'g , B-251135, 93-1 CPD 225 at 5. (Mar. 11, 1993)


� Better Service, B-265751.2, 96-1 CPD 90 (Jan.18,1996); LaBarge Products., Inc., B-232201, 88-2 CPD 510 (Nov. 23, 1988); IVAC Corp., B-231174, 88-2 CPD 75 (July 20, 1988); The Caption Center, B-220659, 86-1 CPD 174 (Feb. 19, 1986); Ampex Corp., B-191132, 78-1 CPD 439 (June 16, 1978).


� Phoenix Scientific Corporation, B-286817, ____CPD___ (Feb. 22, 2001); National Airmotive Corp., B-280194, 98-2 CPD 60 (Sept. 4, 1998), where readiness status of engine spares would be degraded by multiple contracts; contrast Pemco Aeroplex, Inc., B-280397, 98-2 CPD 79 (Sept. 25,1998), where Air Force failed to show a convincing relationship between decision to bundle and readiness; Southwestern Bell Telephone Co., B-231822, 88-2 CPD 300 (Sept. 29, 1988).


� Advanced Elevator Services, Inc., B-272340, 96-2 CPD 125 (Sept. 26,1996); Border Maintenance Service, Inc., B-260954, 95-1 CPD 287 (Jan.21, 1995).


� Phoenix Scientific Corporation, B-286817, ____CPD___ (Feb. 22, 2001)


� Ibid.


� Astro-Valcour, Inc., B-257485, 94-2 CPD 129 (Oct 6, 1994); Eastman Kodak Co., B-231952 et. al., 88-2 CPD 455 (Nov 8, 1988); The Caption Center, B-220659, 86-1 CPD 174 (Feb. 19, 1986).


� Phoenix Scientific, supra.


� Titan Dynamics Simulations, Inc., B-257559, 94-2 CPD 139 (Oct 13, 1994); Argus Research Corp., B-249055, 249055.2, 92-2 CPD 260 (Oct 20, 1992); Institutional Communications Co., B-233058.5, 91-1 CPD 292 (Mar 18, 1991); Express Signs Int'l, B-227144, 87-2 CPD 243 (Sept 14, 1987); contrary decision see, Southern Technologies, Inc., B-239431, 90-2 CPD 191 (Aug. 31, 1990).


� Phoenix Scientific, Supra.


� Phoenix Technical Services Corp., B-274694.2, 97-2 CPD 142 (March 12, 1997), engineering services on two different aircraft, Magnavox Electronic Systems Co., B-258037, 94-2 CPD 227(Dec. 8, 1994); Titan Dynamics simulations, Inc., B-257559, 94-2 CPD 139 (Oct. 13,1994); Resources Consultants, Inc., B-255053, 94-1 CPD 59 (Feb. 1,1994); Electro-Methods, Inc, B-239141.2, 90-2 CPD 363 (Nov. 5, 1990), package modification kits and related engineering services for all current modifications to an aircraft engine; DBA Systems, Inc., B-237596, 90-1 CPD 214 (Feb. 23, 1990); Eastman Kodak Co., B-231952 et. al., 88-2 CPD 455 (Nov 8, 1988); Batch Air, Inc., B-204574, 81-2 CPD 509 (Dec 29, 1981).


� Savin Corp., B-232560, 88-2 CPD 562 (Dec. 5, 1988); Canon U.S.A., Inc. B-232262, 88-2 CPD 538 (Nov. 20 1988).


� Space Vector Corp., B-253295, 93-2 CPD 273 (Nov. 8, 1993).


� S&K Electronics, B�282167, June 10, 1999, 99�1 CPD 111.


� See, Letter to the Army in the Matter of Valenzuela Eng'g, Inc., 98-1 CPD 51 at 2 (Jan. 26, 1998).


� See, e.g., Pemco Aeroplex, Inc., supra, at 8-16 (protester sought to perform depot maintenance on KC-135 aircraft, which had been unreasonably consolidated with other significant requirements); Better Service , B-265751.2, 96-1 CPD 90 at 2-4 (Jan. 18, 1996) (protester sought to perform repair and maintenance on photocopiers, which had been unreasonably consolidated with the purchase of photocopiers); and Magnavox Elec. Sys. Co., B-258037; B-258037.2, 94-2 CPD 227 at 7-8 (Dec. 8, 1994) [protester sought to provide mid-course guidance systems for certain missiles, which had been reasonably consolidated with the purchase of the AGM-130 missile).


� 15 USC 644 (e)(2)(B).


� FAR 10.001(a)(2)(iv) and (a)(3)(vi)).


� 7.107 (b).


� FAR 7.107 (d). 


� Phoenix Scientific Corporation, B-286817, ____CPD___ (Feb. 22, 2001), at ftn. 9.


� 7.107 (f).


� 7.107 (g).


� FAR 7.101 (e).


� FAR 7.101 (h).


� � HYPERLINK https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/PK/corpcont/mainframe/mainframe.htm ��https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/PK/corpcont/mainframe/mainframe.htm�


� 10 U.S.C. § 2377 mandates that the Government must, to the maximum extent practicable, state requirements in terms of functions to be performed, performance required, or essential physical characteristics; define its requirements to facilitate the purchase of commercial items -- or nondevelopmental items, if commercial items are not suitable -- to fulfill the Government’s requirements; and ensure that contractors offering commercial items or nondevelopmental items have an opportunity to compete in any procurement to fill the Government’s requirements.


� FAR 11.002(e).


�  See OSD Open Systems Website at � HYPERLINK http://www.acq.osd.mil/osjtf ��http://www.acq.osd.mil/osjtf�


� DoD 5000 2-R para 3.3.1 Open Systems.


� There does not currently appear to be an effective mechanism for formally specifying operational requirements in a time-phased fashion or in increments that match available technology that allow delivery of systems to the field in increasing increments of capability.  However, the acquisition and test and evaluation (T&E) communities’ inputs to the re-written AFI 10-601 Mission Needs and Operational Requirements Guidance and Procedures offer significant new opportunities to allow users and program offices to determine appropriate methods of establishing requirements to accommodate evolutionary acquisition approaches.


� See Evolutionary Acquisition Innovation Package, Evolutionary Reinvention Team, at � HYPERLINK http://www.safaq.hq.af.mil/acq_ref/prolevacq.doc ��http://www.safaq.hq.af.mil/acq_ref/prolevacq.doc�


� FAR 11.106.


� FAR 16.504(a)(4)(iii).


� FAR 16.504(c) and 16.505(b).


� FAR Subpart 37.601


� Supra ftn. 2, at Section 8104 codified at 10 USC 2377, which requires agencies to the maximum extent practicable to specify their needs in terms of function to be performed, performance required, or essential characteristics.


�  FAR 11.002 (a) (2).


� FAR 11.101. The order of precedence for requirements documents is: (1) documents required by law; (2) performance-oriented documents; (3) detailed design -oriented documents; and (4) standards, specifications and related publications issued by the government outside the Defense or Federal series for the non-repetitive acquisition of non-repetitive procurements.


� SAF/AQ Policy letter 95A-003, 22 June 1995, Atch 1, Consolidated Air Force Policy Military Specifications and Standards - A New Way of Doing Business, para. 1. implementing William J. Perry, Secretary of Defense, Specifications & Standards - A New way of Doing Business, 29 June 1994. 


� For on-line DoDISS see, � HYPERLINK "http://www.dtic.dla.mil:80/dps-phila/" ��http://www.dtic.dla.mil:80/dps-phila/�.


� MIL-STD-962C, Department of Defense Standard Practice – Defense Standards and Handbooks, 20 Oct 95.


� Policy can be obtained at http://www.safaq.hq.af.mil/aqre/stdzn/mgmt/docs/acquisition99-1.pdf


� SAF/AQ Policy 95A-003, 22 June 1995, Consolidated Air Force Policy Military Specifications  and Standards - A New Way of Doing Business, Para. 3,.  � HYPERLINK "http://www.safaq.hq.af.mil:80/acq_ref/afae/" ��http://www.safaq.hq.af.mil:80/acq_ref/afae/�.


� Ibid.


�  30 April, 1997, PDUSD(A&T) memo, “Single Process initiative and New Contracts,” implemented in the Air Force by SAF/AQ Policy 95A-003, 22 June 1995, Consolidated Air Force Policy Military Specifications  and Standards - A New Way of Doing Business, Para. 3,. � HYPERLINK "http://www.safaq.hq.af.mil:80/acq_ref/afae/" ��http://www.safaq.hq.af.mil:80/acq_ref/afae/�.


� William J. Perry, SECDEF Memo, Common Systems/ISO-9000/Expedited Block Changes, Dec. 6,1995.


� The USD (A&T) memo, “Prime and Subcontractor Relationships in the Single Process Initiative (SPI),” Sep. 3,1996, provided a framework for processing subcontractor SPI concept papers.  The subsequent, USD(A&T) memo, “Subcontractor Single process Initiative (SPI),” May 16,1997, provided DOD policy that the Government accepts subcontractor SPI processes as acceptable substitutes for equivalent  prime contractor requirements.   To the extent any prime contract processes, that are flowed down or imposed on subcontractors, are inconsistent with SPI processes accepted by the government for use at the subcontractor's facility, DOD policy is that the prime contractors may substitute the accepted subcontractor equivalent process.  Only the prime contractor can initiate such a change with subcontractors.  This DOD policy is implemented within the Air Force by, SAF/AQ Acquisition Policy Ltr. 97-03, “Single Process Initiative”, � HYPERLINK http://www.safaq.hq.af.mil/acq_ref/afae/ ��http://www.safaq.hq.af.mil/acq_ref/afae/�


� SAF/AQ Acquisition Policy Ltr. 97-03, “Single Process Initiative � HYPERLINK http://www.safaq.hq.af.mil/acq_ref/afae/ ��http://www.safaq.hq.af.mil/acq_ref/afae/�, implementing: Dec 6, 1995, SECDEF Memo, Common Systems/ISO -9000/Expedited Block Changes; Dec. 9, 1995, Under Secretary of Defense (Acquisition & Technology), Paul G. Kaminski, Memo, Single Process Initiative; and  Dec. 11, 1995, DCMC/CC Memo, Adoption of Common Processes at Defense Contractor Facilities.


� SAF/AQ Acquisition Policy Ltr. 97-03, “Single Process Initiative (last visited 3 Sept. 97) � HYPERLINK http://www.safaq.hq.af.mil/acq_ref/afae/ ��http://www.safaq.hq.af.mil/acq_ref/afae/�, implementing Dec 6, 1995, SECDEF Memo, Common Systems/ISO -9000/Expedited Block Changes; Dec. 11, 1995, DCMC/CC Memo, Adoption of Common Processes at Defense Contractor Facilities.


� Paul G. Kaminiski, Under Secretary of Defense (Acquisition & Technology) Memo, Single Process Initiative, Dec. 9, 1995. � HYPERLINK http://www.acq.osd.mil/ar/policy.htm ��http://www.acq.osd.mil/ar/policy.htm�.


� Performance specifications define the functional requirements for the item, the environment in which it must operate, and interface and interchangeability characteristics.


� There is now a statutory preference for use of performance based specifications implemented by the FAR.  FAR Part 11 has been completely revised to implement this concept, establishing an order of precedent for requirements documents.  This preference for performance specifications forms the basis of current DOD policy on Military Specifications and Standards that developed out of the April 1994 Report of the Process Action Team on Military Specifications and Standards, entitled “A Blueprint for Change”.  Its findings were implemented by Defense Secretary Perry's 1994 memo entitled “Specifications & Standards—A new Way of Doing Business.”


� See AFMC Pamphlet 63�104, IWSM Configuration Management Implementation Guide, Revision 11.1, for further guidance.


� 50/50 Rule


� FAR 15.203 (a).


� Streamlining Source Selection by Improving the Quality of Evaluation Factors, 8 N&CR 56.


� Also see section 3.1 of this guide.  This technique uses a risk matrix to identify program risks and evaluation discriminators in a systematic manner.  This is usually accomplished by having the program IPT identify groupings of risks they perceive to the program.  This includes the probability of the risk occurring and the impact to the program if it does occur.  These risks are then plotted on a matrix using a numerical scale from 1 to 10.  This technique is useful in identifying the high probability/high impact risks.  Identification of these risks helps the IPT determine the objectives of the program and the areas they must focus in on during the source selection.  The most productive use of this technique is to involve industry representatives in the process of identifying risks to the program.


� Streamlining Source Selection by Improving the Quality of Evaluation Factors, 8 N&CR 56. 


� AFFARS 5315.605-90  Under the Lowest Cost (Price) - Technically Acceptable selection procedure, award is made to the offeror with the lowest evaluated cost (price) which meets all minimum mandatory criteria.  Unlike the best value source selection procedures, this technique does not permit trade-offs between cost (price) and technical items/factors/subfactors.  Under this procedure there must be a “pass/fail” or “go/no go” threshold of acceptability established for each item/factor/subfactor.


� For a discussion on the preparation and writing of a Performance Work Statement (PWS), see, Chapters 2 & 3 of Air Force Manual 64-108, Service Contracts.


� See, R.K. Moss, Office of the Chief Engineer for the Aerospace Company, Preparation Guide for the Integrated Master Plan and Integrated Master Schedule, � HYPERLINK http://www.safaq.hq.af.mil/SAFQA/acq-ref/bolts/bolt1/streamlining/ ��http://www.safaq.hq.af.mil/SAFQA/acq-ref/bolts/bolt1/streamlining/� Also see, AFMCP 800-60 (C1) Integrated Weapon Systems Management (IWSM) Guide � HYPERLINK http://www.afmc.wpafb.af.mil/organization/HQ-AFMC/DR/dri-home/ipd.htm ��http://www.afmc.wpafb.af.mil/organization/HQ-AFMC/DR/dri-home/ipd.htm�.  Although this AFMC pamphlet was officially rescinded in 1996 it provides history and background which may be valuable in program planning.


� AFMC Guide for the Use of Oral Presentations in Contracting by Negotiation, 28 May 1999  � HYPERLINK https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/PK/pkp/polvault/guides/opguide.doc ��https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/PK/pkp/polvault/guides/opguide.doc�


� FAR 15.102 (a).


� FAR 15.102 (a).


� The former version of the AFFARS made a distinction between “oral presentations” and “oral proposals”.  The former version of AFFARS App. AA-103 & BB-103 addressed “oral presentations” and AFFARS App. AA-302 & BB-302 addressed “oral proposals”.  Also, AFMC AFFARS Supp. App. AA-302 & BB-302, stated that oral presentations were distinguishable from oral proposals.  In contrast, other agencies did not make this distinction. see, Department of Energy Guidelines for use of Oral Presentations, Dept. of Energy website � HYPERLINK http://www.pr.doe.gov ��http://www.pr.doe.gov�;  Other guidance and legal commentators also use the terms interchangeably. see, Guidelines for the Use of Oral Presentations, March 1996, The Procurement Executives Association in Partnership with The Office of Federal Procurement Policy; Oral Presentations in Competitive Negotiation: Could They be Used in Lieu of Written Proposals?, 8 N&CR 48; Postscript : Oral Presentations, 9 N&CR 29; Postscript II: Oral Presentations, 9 N&CR 48; Oral Communications: Interviews, Presentations, or Discussions but not Proposals, 10 N&CR 63.


� FAR 15.201(c).


� AFMC Guide for the Use of Oral Presentations in Contracting by Negotiation, 28 May 1999  � HYPERLINK https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/PK/pkp/polvault/guides/opguide.doc ��https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/PK/pkp/polvault/guides/opguide.doc�


�   FAR 15.102 (e) requires the contracting officer to document the oral presentation to reflect the basis for the source selection decision.  The agency is given discretion relating to the form of documentation required.  However, the GAO requires that oral presentations be documented sufficiently to provide a review of the government’s selection decision. J&J Maintenance, Inc., B-284708.2, et al, 5 June 2001, 2000 CPD 106. 


� AFMC Guide for the Use of Oral Presentations in Contracting by Negotiation, 28 May 1999  � HYPERLINK https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/PK/pkp/polvault/guides/opguide.doc ��https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/PK/pkp/polvault/guides/opguide.doc�


� FAR 15.306 (d).


� Id., note the Court of Federal Claims and the GAO may differ on what constitutes discussions.  The GAO focuses upon whether or not there was an opportunity to revise proposals, MG Industries, B-283010.3, 2000 CPD 17 (Jan 24 2000), while the COFC focuses upon their was a mutual exchange, Cubic Defense Systems v United States, 45 Fed Cl 450 (2000).


� FAR 15.306 (d).


� The FAR currently addresses three types of “exchanges” of information between the parties during the source selection: (1) clarifications FAR 15.306 (a), (2) communications with offerors before establishment of the competitive range FAR 15.306 (b), and (3) exchanges with offerors after establishment of the competitive range FAR 15.306 (d).


� FAR 15.306 (d).


� Streamlining Source Selection by Improving the Quality of Evaluation Factors, 8 N&CR 56; Postscript II: Oral Presentations, 9 N&CR 48; Oral Communications: Interviews, Presentations, or Discussions But Not Proposals, 10 N&CR 63.


� Communications pertaining to an offeror's capability that do not revise its proposal are not discussions. see, Postscript II: Oral presentations, 9 N&CR 48, citing,  Alan Scott Industries: Grieshaber Manufacturing Company, Inc., B-212703, 84-2 CPD 349 (Sept 23, 1984) and Advanced Gear & Machine Corp., B-228002, 87-2 CPD 519 (Nov 25, 1987).  Questions pertaining to an offeror's capacity or capability to perform the contract, as contrasted with questions pertaining to the acceptability of its proposal, involve issues of responsibility.  Matter of Cajar Defense Support Co., B-239297, 90-2 CPD 76 (July 24, 1990); Matter of Thermal Reduction Company, B-236724, 89-2 CPD 527 (Dec. 7, 1989).  Also agencies are not required to reveal deficiencies and weaknesses in an offeror's response to sample task or tests or allow an offeror to revise its response to a sample task or test. See, Postscript II: Oral presentations, 9 N&CR 48, citing Use of Sample Tasks to Evaluate Proposals: A Fair Technique? 6 N&CR 53 citing, Modern Technologies Corp., B-236961.4, 90-1 CPD 301(March 19,1990).


� supra note 2.


� supra note 3.


� 10 U.S.C. 2305 (a); FAR 6.101(b).


�  41 U.S.C. 403; James LaMantia, B-245287, 91-2 CPD 574 at 23 (Dec 23, 1991).
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