Chapter 1, Administrative and Personnel Matters

1-43 Lautenberg Amendment

Lt Col Ginny Johnson, April 2001

AUTHORITY:  18 U.S.C. 921(a)(33), 922(d)(9), 922(g)(9), 925(a); Assistant Secretary of Defense Memo, DoD Interim Policy for Implementation of Domestic Violence Misdemeanor Amendment to the Gun Control Act for Military Personnel (22 Oct 97); HQ USAF/DPX Message, 061554Z Mar 98, Amended Federal Firearms Statute – Interim Policy Guidance; ANGRC/MPP Message, 081345Z Apr 98; H.R. 21, 107th Congress, 1st Session (introduced Jan 3, 2001); H.R. 1455, 107th Congress, 1st Session (introduced April 4, 2001).

BACKGROUND

Under the Lautenberg Amendment to the Gun Control Act (18 U.S.C. 921 et seq.), it is a felony for anyone convicted of a misdemeanor crime of domestic violence to ship, transport, possess, or receive firearms or ammunition.  The amendment also made it a felony to sell or otherwise dispose of firearms to a person knowing, or having reasonable cause to believe, that the person has been convicted in any court of a misdemeanor crime of domestic violence. A violation of this law is punishable by imprisonment for up to 10 years and a maximum fine of $250,000.  The military departments (including security forces personnel) are not exempt from this law.  

MISDEMEANOR CRIME OF DOMESTIC VIOLENCE
The statute defines a “misdemeanor crime of domestic violence” as a misdemeanor under federal or state law which has, as an element, the use or attempted use of physical force or the threatened use of a deadly weapon, committed by a current or former spouse, parent, or guardian of the victim, by a person with whom the victim shares a child in common, by a person who is cohabiting with or has cohabited with the victim as a spouse, parent, or guardian, or by a person similarly situated to a spouse, parent or guardian of the victim.  The law applies to anyone who has ever been convicted of such an offense, even if the conviction occurred before the effective date of the Lautenberg Amendment (30 Sep 96). The law does not apply to individuals who have had any such misdemeanor conviction expunged, set aside, or pardoned, or who has had his or her civil rights restored, unless the terms of any such action expressly prohibits the individual from possessing firearms or ammunition.

DOD GUIDANCE
 On October 22, 1997, DoD issued an “interim” policy for implementation of the Lautenberg Amendment, which provided that the law should not be construed to major military weapons systems or “crew served” military weapons and ammunitions such as aircraft, tanks, or missiles.  The DoD guidance further provided that the law does not apply to a conviction by a summary court-martial, to nonjudicial punishment, or to deferred prosecutions (or other alternative dispositions) in civilian court, and that, as a matter of DoD policy, the law would be applied outside United States territory.  The DoD interim policy further provided that the Secretaries of the military departments were to:

-- implement steps to discover whether military personnel have a qualifying conviction;

-- ensure that DoD personnel do not issue government-owned or privately-owned firearms or ammunition to persons who they know or have reasonable cause to believe have a qualifying conviction;

-- for personnel found to have a qualifying conviction, immediately retrieve all issued firearms and ammunition, suspend their authority to possess firearms or ammunition, and advise them to dispose of their privately-owned firearms and ammunition lawfully;

-- refrain from taking permanent adverse personnel actions, including discharge action, against members based solely on a misdemeanor conviction for acts of domestic violence committed before the effective date of the amendment (30 Sep 96).

AIR FORCE AND AIR NATIONAL GUARD GUIDANCE

In March 1998, the Air Force issued a message indicating that, until the Secretary of Defense provided guidance on the means for legally canvassing the force to determine the existence of domestic violence convictions, action should be implemented only as to individuals whom commanders, supervisors, and civilian managers know or have reasonable cause to believe have a qualifying conviction.  The message provides that individuals convicted of domestic violence may not be administratively discharged solely for the conviction, but may be administratively discharged if there is a legal basis on other grounds.  All individuals with qualifying convictions who are retained must be reassigned into duties which do not include access to firearms or ammunition and may not deploy to areas for which small arms training is required.  If the individual’s AFSC requires that the individual be qualified to bear a firearm, the AFSC must be withdrawn. The Air Force message also includes guidance with regard to civilian employees holding or applying for a position requiring access to weapons or ammunition.

ANGRC/MPP guidance issued in April 1998 provides that commanders and supervisors are NOT to survey or ask members if they have a qualifying conviction.  The ANGRC guidance reiterates the AF guidance and states that individuals with qualifying convictions may not be enlisted in the Guard and that such convictions are not subject to waiver.  Members already in the Guard with qualifying convictions are ineligible for direct commission or entry into a program leading to commission.

JUDICIAL REVIEW

Several federal Courts of Appeals have upheld the constitutionality of the Lautenberg Amendment.  See United States v. Meade, 175 F.3d 215 (1st Cir. 1999); United States v. Napier, 233 F.3d 394 (6th Cir. 2000);  Gillespie v. City of Indianapolis, 185 F.3d 694 (7th Cir. 1999); United States v. Lewis, 236 F.3d 948 (8th Cir. 2001); United States v. Hancock, 231 F.3d 557 (9th Cir. 2000); Fraternal Order of Police v. United States, 173 F.3d 898 (D.C. Cir. 1999).

PROPOSED CONGRESSIONAL AMENDMENTS

On January 3, 2001, a bill was introduced in the House of Representatives to amend the statute so as not to apply to domestic violence convictions obtained before the effective date of the Lautenberg Amendment. (H.R. 21).  On April 4, 2001, a bill was introduced in the House to repeal the Lautenberg Amendment entirely.  Be alert for changes in this area of the law.

KWIK-NOTE:  If you know or have reasonable cause to believe that a person under your command has a misdemeanor conviction for a crime of domestic violence, you must take affirmative action to withdraw and prevent the individual’s access to firearms.  
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