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POLICY OBJECTIVES

Two Prongs: First: To negotiate a contract type and price that will result in reasonable contractor risk and Second: to provide the greatest incentive to the contractor for efficient and economical performance. FAR 16.103(a)
FUNDAMENTALS:CONTRACT TYPE


There are two basic types of pricing arrangements-cost reimbursement where the contractor is reimbursed for the allowable costs incurred in performance, and the firm-fixed price, where the contractor is paid a price for performing the work. Traditionally we have always said that these types of contracts are distinguished by the degree of risk of the cost of performance which is allocated to the contractor. However, it is important to recognize that refinements and sophistication in contract techniques have resulted in a variety of types of both firm-fixed price and cost-reimbursement contracts that alter the risk distribution, and further tend to blur the distinctions between these two types of contracts. What we are talking about are various types of “Incentive Contracts”, which incorporate special FAR clauses, and result in a “shared” risk by negotiating arrangements that can alter the contractor’s profit based upon the cost or quality of performance. These are the types of contracts that are usually referred to as “Advanced”.  They are more complicated in their negotiations, clause writing, and in their administration.

SELECTION OF CONTRACT TYPE


It is critical in the formative periods of acquisitions, to assist contracting officers and program managers in the selection of the appropriate contract type for the planned acquisition. As with any critical decision in acquisition planning, time spent initially reviewing and evaluating priorities will pay dividends in the administration of the contract and in the delivery of the best product or service to the government. In addition, the failure to select the correct contract type can result not only in a failure to achieve the performance required, but in legal liability and additional costs to the Government at a minimum. See American Tel. & Tel Co. v. United States, 32 Fed.Cl. 672 (1995).  Pre-determined decisions on contract type avail little in the careful evaluation of the reasons for selection of the best contract type for the acquisition at hand. Factors to be considered in this process, are as follows (See FAR 16.104):


Whether price competition is available


The accuracy of price or cost analysis


The type and complexity of the requirement


The urgency of the requirement


The period of performance or the length of the production run


The contractor’s technical capability & financial responsibility


The adequacy of the contractor’s accounting system


Concurrent contracts the contractor may have


The extent and nature of proposed subcontracting


Administrative costs to the government and the contractor and


The stability of the design: to include the adequacy and firmness of the specifications, availability of relevant historical pricing data, the contractor’s prior production experience, and the adequacy of the contractor’s estimating system.

Funding considerations must also be taken into account in arriving at the type of contract to be used in the acquisition. See Omnibus Appropriations Act of 1988, P.L. 100-202 (Limiting use of funds for a FFP contract for weapons systems development); DFARS 235.006.


FIRM FIXED PRICE


Applicability


Best utilizes the basic profit motive.


Use when risks are minimal or risks can be predicted with acceptable degree of certainty. FAR 16.103(b)


Factors to consider in deciding whether the Government can get a "fair and reasonable" price if a firm fixed price contract is used:



-whether adequate price competition exists,



-whether can make reasonable price comparisons with prior purchases which were competitive or supported by cost analysis,



-whether you have cost or pricing data available which permits realistic estimates of the probable costs of performance,



-whether performance uncertainties are identifiable as well as reasonable cost estimates of their probable cost impacts,



-and whether the contractor is willing to assume the risks of a firm fixed price contract. FAR 16.202-2.


If contract involves development effort, a fixed price type contract (which also includes fixed price incentive contracts discussed below) may not be used within the Department of Defense unless the contracting officer determines that the level of program risk permits realistic pricing and that the use of a fixed price type contract permits an equitable and sensible allocation of such risk between the Government and the contractor.  It the dollar amounts are large, use must be approved by the Under Secretary of Defense (Acquisition & Technology).


A fixed price contract for research and development, prototype, and production options for a major system awarded without the required Secretarial determination was held to be invalid. The Court awarded the contractor a modified quantum meruit recovery to avoid unjust enrichment (it was a buy-in, but even if it had been a cost reimbursement contract, the Government would not have paid addition fee on the over-run portion). The contractor incurred $101 million in costs on a $34.5 million fixed price contract. In the Court’s words, “From an engineering and technical standpoint, ATT’s contract effort has been successful.  From a financial standpoint, it has not.” ATT Co. v. U.S.,supra. (1995).


Payments -FAR 52.232-1

Contract price(s) may be invoiced for end-item(s) delivered and accepted by the Government.  Contractor may also submit invoices for partial deliveries if the invoice is at least $1000 or 50% of the total contract price.


Financing

If contractor expenditures to cover the costs of contract performance will have a significant effect upon contractor's working capital and the contract does not contemplate acceptance of the first end-item until a substantial time after work must begin (usually 4 months or more for small business concerns/6 months or longer for others), progress payments should be authorized unless the contractor’s working capital requirements for all concurrent contracts is less than $1.0 million. FAR 32.502-1.  For small disadvantaged businesses, however, progress payments may be authorized if the contract is $50,000 or more. DFARS 232.502-1(b)(1).


If progress payments are not included in the basic contract award, the Government must receive separate consideration if it agrees to amend the contract after award to add such financing.


Pay and liquidate progress payments at a percentage of costs incurred (80%-large business, 85% small business) (for DOD, Sec. 8155 of 1994 DOD Appropriations Act (P.L. 103-139) reduced rate from 85% to 75% for solicitations and new work modifications issued after 10 Nov 1993 - rate for small businesses is still 90%, 95% for small disadvantaged businesses - Sec 8155 also had the effect of eliminating flexible progress payments).  Total progress payments under the contract are not to exceed 80% of the total contract price (cap out at 80%), unless an alternate liquidation rate has been approved. FAR 32.501-1, DFARS 232.501-1.


For small businesses, “costs incurred” includes items purchased for the contract for which a firm liability exists, but for which payment has not yet been made. This can pose a problem, in the event of bankruptcy, since if the contractor fails to pay its supplier, title to the items may still be in the supplier, not the contractor.  This would affect the Government’s progress payment title in the work-in-progress. 


Note that performance based payments (similar to billing milestone payments used in the 1980’s as a financing method) may also be available. See FAR 32.1005, 52.232-32.


Funding

Full funding - obligate contract price at award. Fund upward adjustments (including in-scope changes) with same Fiscal Year/appropriation account which was charged at award.


Incremental funding - Limitation of Government Obligation (LOGO) clause, DFARS 252.232-7007 (AFAC 92-32, 31 August 1993)



-Use with research and development appropriations, with Congressional approval, or for base services or hazardous/toxic waste remediation contracts when approved by the Head of the Contracting Activity.



-Fund to termination liability (includes any profit earned on partially completed work in process and settlement expenses associated with potential termination for the convenience of the Government). Termination liability also includes any contingent liabilities for changes and contractor claims/rights to equitable adjustment (REAs).  Most LOGO clauses state that they become inoperative after the contract has become fully-funded. The LOGO clause should not be relied upon to protect the Government from liability for claims/REAs after that point.



-When funds allotted to the contract equal the total amount which the contractor would be entitled to recover in the event of termination, contractor is entitled to a termination for the Government's convenience (contractor must ask? – the current LOGO clause says that the contract will be terminated - automatically?).



-The standard DFARS clause includes a planned funding profile for information purposes only.  The contractor is not required to manage its efforts so as to stay within the Government's planned funding profile. One short-coming of such a clause is that the contractor could, theoretically, buy-in to get the award, overrun, force the Government to terminate for convenience if overrun funding is not available, and then seek to re-negotiate the contract price when overrun funding becomes available and the Government seeks to re-instate the contract.


FIXED PRICE INCENTIVE (FIRM TARGET)

Applicability

Conceptually similar to cost plus incentive fee (CPIF) contracts, but has a ceiling price and no minimum or maximum fees. See FAR 16.403.


Puts more cost risk on the contractor than a cost reimbursement contract in an effort to provide an incentive to control costs.  Also used when a firm fixed price would be feasible, but the contractor will not agree to a reasonable firm fixed price which reflects a fair sharing of the costs risks.


Contract contains an overall target cost, target profit, sharing arrangement for costs over/under target cost, and a ceiling price which is the maximum the Government must pay regardless of the extent of any cost overrun.  Note that the cost incentive applies to the allowable costs for all of the contract items subject to the incentive in the aggregate, not on an item-by-item basis. When the contract is completed, the total costs of performance for such items are audited and the final price revision is made in accordance with the Incentive Price Revision clause, FAR 52.216-16.


If the contract is terminated for the convenience of the Government before the final contract price is established, the price to be paid for the completed/accepted items and the non-terminated supplies/services is to be determined in accordance with the Incentive Price Revision clause.  For work terminated prior to its completion/acceptance, contractor recovery is based upon the applicable Termination for the Convenience of the Government clause, e.g., FAR 52.249-2.  If the terminated segment of the contract would not have been completed at a loss, the contractor recovers costs incurred, settlement expenses, plus a reasonable profit rate negotiated for the partially completed effort.  Contractor would also be entitled to an equitable adjustment to the non-terminated segment.


Payment

Payments are administered similar to firm fixed price contracts. See Payments clause, FAR 52.232-1.



Upon contract completion, total costs of performance are audited and applied to the contract cost incentive formula to determine the final price payable.


Prior to contract completion, if the contractor is forecasting an overrun (i.e. costs will exceed target cost), the Incentive Price Revision clause permits (but does not require) the contracting officer to increase the contract billing prices prior to contract completion to reflect the expected liability to the contractor.  If the contractor is under-running, however, the clause instructs the contracting officer to reduce the billing prices to reflect the lower liability to the contractor.  Note it is the billing prices which are adjusted, not the target price. Anytime you adjust the target or ceiling price values (e.g. when a change is issued), you affect the overall contract incentive.


Financing

Generally, the same as firm fixed price contracts - see prior discussion regarding progress payments.


Funding

The same as firm fixed price contracts, but the potential target-to-ceiling liability must be carefully monitored and funded as a contingent liability if the contract is fully-funded.  If the contract is incrementally funded with a LOGO clause, the terms of the clause should be examined to determine if the clause protects the Government from liability under the Incentive Price Revision clause (i.e. from target to ceiling liability) or claims for equitable adjustment after the contract has been fully funded to the target price level. (Most versions of the clause state that the clause becomes inoperative once the contract has been fully-funded.)

FIXED PRICE WITH ECONOMIC PRICE ADJUSTMENT


This type of contract provides for upward or downward adjustment of the fixed price or incentive target price if economic conditions change during contract performance.  Usually the adjustments are based in material costs or labor rates.  FAR 16.203-2 provides general guidance.  If there is the possibility of significant economic fluctuations during performance, the use of an “EPA” clause will probably encourage more companies to compete and will permit contracting at a price free of the contingencies that would otherwise be included by offerors to compensate for such contingencies.  Generally, you see these clauses used in longer term contracting, and it is also common to provide that the EPA provisions will not kick-in until perhaps the 3rd  or 4th year. FAR 16.203-1 describes three general types of EPA provisions:

1. adjustments based on established prices.

2. adjustments based on actual costs of labor and material.

3. adjustments based on cost indexes of labor and material.


The FAR provides standard clauses for the first two types of EPAs, but there is no standard EPA clause for the third type.  FAR 16.203-4 the use of “agency presecribed” clauses with the result that great latitude is given in drafting special clauses for different contracting situations.  The most important consideration, of course, no matter which methods is used, is to select a method of measuring the adjustment that is not under the control of the contractor.  You will not survive a protest if you select an improper methodology. Roarda Inc., Comp. Gen. Dec. B-210898, 82-1 CPD para 438. As to Method 3, above, see DFARS 216.203-4(d), which contains very elaborate guidance on drafting a clause of this type.  What you will see is a methodology that is based on national indexes prepared by the Bureau of Labor Statistics.

TIME AND MATERIALS/LABOR-HOUR

Applicability

Suitable for use only when it is not possible at time of contract award to accurately estimate the extent or duration of the work or to anticipate the probable costs with a reasonable degree of confidence. FAR 16.601.  For example In complex repair contracts, especially those associated with primary depot repair of major weapons systems, there is usually an “Over and Above”provision which provides for how we will deal with “surprises”when the thing is opened up. Over and Above CLINs are routinely subject to payment incident to Time and Materials and Labor-Hour provisions.


Payment

Contractor is paid for hours worked/time expended, rather than completion of specific tasks.  Loaded hourly rates for various labor categories include direct and indirect costs and an allowance for profit.  


Direct materials costs (and materials handling costs not included in the hourly rates) are paid on a cost-reimbursement basis.  Direct materials are those materials which are incorporated into the end-product which the contractor is working on, including those materials directly used or consumed in contract performance. See FAR 52.232-7.


Costs of subcontracts (and the costs of awarding, administering, and supervising subcontract performance if such costs are not included in the hourly rates) are also cost-reimbursement.  (This may be an "out" for a contractor who bought-in or is losing money at its low hourly labor rates?  It can subcontract such labor and be reimbursed its actual costs, although with no fee.  Note that even under Alternative II to FAR 52.232-7, Payments under Time and Materials and Labor-Hour Contracts, only reimbursement for materials is deleted, not reimbursement for subcontracts.)


Invoices may be submitted monthly (more frequently, if approved by the contracting officer).


Withhold 5% of amounts due and payable, not-to-exceed $50,000, until contractor release is executed upon final payment.


Financing

In light of the frequency of payments, progress payments based upon costs would not be appropriate for use.


Funding

Generally, time and material contracts are fully funded at award or, if written as a delivery order contract, each order would be fully funded when issued.  It is permissible to incrementally fund a time and materials contract if the contract is funded with RDT&E funds.


You should consider the nature of the activity to be supported/work to be done when deciding whether a T&M contract should be written on a delivery order basis instead of buying the full block of hours at award.  The nature of the work to be done may require that effort be expended at certain points in time; but, at other times, there may be relatively little for the contractor to productively work on.  In such cases, you should structure the contract on a delivery order basis and obligate funds to cover the level of effort needed when the order is issued. Otherwise, you may be ”paying the Maytag repairman to sit,” waiting for something to work on.


If you do purchase a block of hours up-front, state that the contractor cannot bill for such services until they have been delivered and accepted. If it later appears that the contract period of performance will end before the full amount of services purchased are furnished, you can partially terminate the contract for the convenience of the Government, but must do so before the contract term expires.


The Time and Materials Payment clause states that the maximum liability of the Government to make payment to the contractor is the ceiling price set forth in the contract schedule.  The contractor is supposed to notify the Government and provide a revised estimate when the amount of payments due for labor-hours expended plus accrued costs equals 85% of the ceiling price. Contractor is not obligated to continue performance if payments due would exceed the ceiling price.


If you want to fund delivery orders from different appropriations, you should also indicate in the contract schedule that the ceiling price shall be separately stated in each delivery order.  Note also that the ceiling price liability is stated as a single dollar amount which represents the Government's liability for hours worked (paid at the hourly rate) and materials/subcontracts (both of which are cost-reimbursement). 
UNDEFINITIZED CONTRACTUAL ACTIONS


Sometimes, we have to issue contracts on very short notice with no time to negotiate all of the terms and conditions of price.  In such cases, it has been the practice to issue “letter contracts” firmly binding the Government to pay for the work but calling for the negotiation of a firm contract at a later date. FAR 16.603-1. This follow-on process is called definitization”, and you must have a definitization schedule in the letter contract itself. FAR 52.216-25. Also, FAR 16.603-2(c) requires that the schedule for definitization call for completion of the process “within 180 days after the date of the letter contract or before the completion of 40 percent of the work whichever occurs first”.


Funding:  You must use FAR 52.216-24, Limitation of Government Liability. The DoD is subject to statutory rules calling for the negotiation of a ceiling price on these actions, and limiting expenditures to 50% of that ceiling until the contract is definitized. 10 USC 2326(b).  However, our procedures also permits the contracting officer to raise the level of the government’s limitation of liability to 75% of the ceiling price if the contractor has submitted a “qualifying proposal” prior to reaching the 50% lmitation. DFARS 217.7401 (c) defines this term.


It is permissible to use the Letter Contract in cost-type contracts. FAR 16.603-4 (c) requires the use of a special clause, FAR 52.216-26, Payments of Allowable Costs Before Definitization. Basically, prior to definitization, the contractor will not be reimbursed for more than 80% of allowable subcontractor costs.  This is intended to motivate contractors to stick to the definitization schedule and to provide the contracting officer with a firm proposal at the first opportunity.



COST REIMBURSEMENT

Applicability

Suitable for use only when uncertainties involved in contract performance do not permit the costs to be estimated with sufficient accuracy to permit use of any fixed price contract type. FAR 16.301-2. 
Cost contracts may be used only when the contractor's accounting system is adequate and Government surveillance will reasonably assure that efficient methods and cost controls will be used.  The requirement for a determination and finding that use of a cost contract will likely be less costly than any other contract type, or that it is impracticable to obtain the items/services required without using a cost contract, was repealed by the Federal Acquisition Streamlining Act (P.L. 103-355, Sec. 1021,1071,1501). FAR 16.301-3.

COST REIMBURSEMENT - NO FEE

Applicability

Appropriate for use for research and development effort, especially with nonprofit institutions, and for facilities contracts. FAR 16.302.


Payments

Contractor may invoice for allowable costs incurred every two weeks. Allowable Cost and Payment clause, FAR 52.216-7.  If the contract provides no fee, add the No Fee clause, FAR 52.216-11.  A small business may invoice more frequently than every two weeks and may also included recorded costs for items/services purchased directly for the contract, but for which it has not yet made payment.


You should note that paragraph (b)(4) of the Allowable Cost and Payment clause states that, in reimbursing costs incurred, contract language which states that says that certain work is to be furnished "at contractor's expense" or "at no cost to the Government" will be ignored.  This has source selection implications in competitive procurements since an offeror should not receive an evaluated strength for something it need not perform and its evaluated costs should include all of the costs which the Government may be called upon to reimburse.  To effectively require the contractor to perform certain work at its own expense, it would seem that you should write a discrete statement of the work to be performed, require the contractor to segregate such costs from other contract costs, and state that such costs shall be accounted for as unallowable costs (or tailor a form of cost-sharing contract, as discussed below).


After 80% of the total estimated cost has been paid, the Government has the right to withhold up to 1% of the total estimated cost or $100,000, whichever is less. The maximum withhold can be reduced to $10,000 if the contract is with a nonprofit institution or zero if the contract is with an educational institution. FAR 52.216-11.


With final payment, a general release is to be executed releasing the Government from further liability under the contract, except for specifically listed claims, unknown contractor liabilities to third parties, and any costs which may be incurred to comply with the Patent Rights provisions of the contract.


Financing

Since this is a cost reimbursement contract, progress payments have no applicability.  Even in a cost contract, however, the contractor must arrange financing or have sufficient capital to finance the costs of performance until an invoice can be submitted, processed and paid.  Advance payments by the Government (before the contractor even commences performance) are rare. See Advance Payments, FAR 52.232-12.  They are commonly used for experimental, research, and developmental contracts, however, to be performed by nonprofit educational or research institutions and contracts for the management and operation of government plants. 


Funding

If the total estimated cost of the contract is to be funded at award, the contract is said to be fully funded.  If the contract also involves payment of a fee, the estimated value of any fee to be paid would also have been funded.


Fully-funded cost reimbursement contracts contain the Limitation of Cost clause, FAR 52.232-20.  That clause requires the contractor to notify the Government when it expects to incur costs within the next (30-90) days which, when added to prior costs incurred, will exceed (75-85)% of the total estimated cost or when total costs are expected to exceed (or be substantially less than) those previously estimated.  The Government has no obligation to reimburse the contractor for costs incurred in excess of the total estimated contract cost set forth in the contract schedule, nor is the contractor required to continue performance or to incur costs (including for any termination activity) in excess of the estimated contract cost, unless the contracting officer increases the estimated cost shown in the contract schedule.


Typically, for research and development, the Government incrementally funds the contract by using the Limitation of Funds clause, FAR 52.232-22, obligating (allotting) to the contract some dollar amount less than the total estimated cost.  Making reference to the Limitation of Funds clause, the contract schedule shows the amount of funds allotted, the contract items to which the allotted funds apply, and an estimate of how long the allotted funds will permit contract performance to continue until additional funding will be required.


If the contractor overruns or continues performance at its own risk, the Government is not liable for costs incurred in excess of the amount of funds allotted. If the Government elects to allot additional funds, however, any costs previously incurred at contractor risk are allowable to the same extent as if they had been incurred after the allotted funds had been increased.


The clause contains notice provisions similar to the Limitation of Cost clause based upon when the contractor expects termination liability to exceed the funds allotted.
If a contractor overruns, it is entitled to a termination for the convenience of the Government on request if additional funds are not allotted to the contract.  Nor is the contractor required to incur costs incident to termination activity if allotted funds have been exhausted.

COST SHARING

Applicability

Government and contractor share the costs of performance (no fee).  May be used to develop technology which has commercial as well as governmental uses. FAR 16.303. 


Payment

Contractor is reimbursed the Government's share of the allowable costs incurred, but no fee.  After the Government pays 80% of its share of the total estimated costs, the Government may withhold further payments until it has established a reserve not greater than 1% of the Government's share of the total estimated costs or $100,000, whichever is less.  For research or development contracts with educational institutions, withholding may be waived. Cost Sharing Contract - No Fee, FAR 52.216-12.


Funding and Financing

Same as in cost reimbursement contracts, but only fund and pay the Government's share of costs incurred.


COST PLUS FIXED FEE

Applicability

Similar to a cost reimbursement contract, except that a fixed fee is also paid in proportion to the percentage of completion of the work (completion form contract) or as the contracted level of effort is expended (term form contract). FAR 16.306. The negotiated fixed fee may not exceed 10% of the estimated cost, 15% if the contract is for experimental, developmental, or research effort. FAR 15.903(d)(1).


Payment

Costs are paid the same as in a cost contract with no fee. The fee is paid as work progresses, in the same proportion as the percentage of the work completed. See AFMC FAR Sup 5352.216-9001, Payment of Fee clause. After payment of 85% of the fixed fee, the Government may withhold further fee payments until it has established a reserve not to exceed 15% of the fixed fee or $100,000, whichever is less.


Funding and Financing

Same as for cost reimbursement contract, but note that neither the Limitation of Cost nor the Limitation of Funds clause protects the Government from liability to pay fee amounts earned.


COST PLUS AWARD FEE

Applicability

Use when cost contract is appropriate for use and desire to motivate certain desirable performance characteristics which can best be measured on a subjective rather than an objective basis. This form of incentive offers the greatest flexibility since it is possible to unilaterally change the award fee criteria (character-istics of performance to be rewarded) at any time up until the beginning of the particular evaluation period and the amount of any award fee earned is based upon a subjective assessment as to the quality of the contractor’s performance. While award fee provisions have traditionally stated that award of such fees are not subject to the Disputes process, technically, such determinations are subject to the Contract Disputes Act. Burnside-Ott Aviation Training Center v. Secretary of Navy, 16 FPD 27 (CAFC 1997). The Court will conduct a “de novo” review of the contracting officer’s determination, but since award fee provisions allow subjective judgment, the question will normally be whether the contracting officer was arbitrary or capricious.  See the “Award Fee” clause at AFMC FAR Sup 5352.216-9002 and 5316.404-2(b)(90) regarding award fee plans.


The contractor also receives a base fee, the minimum fee that it is assured to earn.  The base fee is usually two to three percent, sufficient to cover unallowable costs which the contractor will incur, but which are not reimbursed by the Government.  In the Department of Defense, the base fee is not to exceed 3% of the negotiated estimated cost. DFARS 216.404-2(b) (2)(B).  Prior to FAC 97-2 (30 September 1997), regulatory policy (FAR 16.305, 16.404-2))stated that the sum of the base fee and the maximum award fee which could be earned could not exceed 10% of the negotiated estimated cost, 15% if the contract was for experimental, developmental, or research effort.


Payment

Costs incurred are paid the same as in a cost reimbursement contract.  The base fee is apparently paid in the same manner as a fixed fee on a CPFF contract and would presumably be subject to standard withholding procedures as well.  The award fee earned is determined at regular intervals (evaluation periods) based upon the criteria in the award fee plan and a subjective assessment of the quality of the contractor's performance.  The amount of the award fee earned at the end of each evaluation period may be billed as soon as the contracting officer issues a contract modification obligating the funds which reflect the amount of the award fee pool awarded to the contractor for the evaluation period just ended.  In many award fee plans, the Fee Determining Official is not the contracting officer, but is the Program Director or some other government official.  If that official informs the contractor that it has earned some dollar amount of award fee (this is customarily done in the Air Force by letter), that notification would normally be sufficient to obligate the government to pay the amount awarded and the contracting officer's subsequent action to record the obligation by a contract modification is merely a ministerial act to permit the contractor to submit a billing.


Funding and Financing

Costs incurred and the base fee are funded/financed in the same manner as a CPFF contract.  Note that, while there is no legal obligation to pay an award fee until the contractor has been notified of an award, current rules require the agency to set aside (administratively commit) funds for that amount of award fee reasonably expected to be earned during the evaluation period currently being performed.


Some procurement officials occasionally suggest that award fees be paid to the contractor immediately at award and that, if the quality of expected performance does not later measure up to the Government’s expectations, that the contractor be required to refund a portion of the award fee.  This approach poses several legal and practical issues, however.  First, to pay a contractor before it has rendered performance is generally an illegal advance payment. See 31 U.S.C. 3324, 10 U.S.C. 2307. Secondly, once you have paid the fee to the contractor, you have recognized an obligation to pay such funds to the contractor and the monies are the property of the contractor. Any later attempt to recoup a portion of such payments would have to be based upon some ascertainable standard giving the Government the right to receive compensation from the contractor. Such a recoupment would be a Government claim, requiring a final decision of the contracting officer and would be subject to the disputes provisions of the contract (hardly a flexible approach to managing award fees!)


COST PLUS INCENTIVE FEE

Applicability

Cost reimbursement contract which provides some incentive for the contractor to control costs. See FAR 16.304, 16.404-1.  CPIF contracts are appropriate for use in services or test and development programs where use of a cost reimbursement contract would be appropriate and the contractor is willing to negotiate a cost incentive which is likely to motivate efficient performance.


Payment

Allowable costs are paid in the same manner as for cost reimbursement contract. Earned fee is paid based upon the percentage of work completed.  Initially, a target fee is negotiated and will be earned if costs subject to the incentive equal the target cost.  The contract also specifies a share ratio by which the earned fee is adjusted upward or downward, depending upon whether an underrun or overrun occurs.  The final fee earned will be determined upon contract completion and audit of the actual costs incurred.


During contract performance, the billable fee is based upon the target value initially, but may be adjusted upward or downward when it becomes apparent that the contractor is expected to incur an overrun/underrun.  After payment of 85% of the applicable fee, further payments of fee may be withheld until the Government establishes a reserve, not to exceed 15% of the fee or $100,000, whichever is less.


The contract also specifies (in dollars) the maximum amount of fee which may be earned and a minimum fee which will be paid without regard to the extent of any overrun.  Prior to FAC 97-2 (30 September 1997), the maximum fee could not exceed 10% of the negotiated target cost, 15% if the contract involved experimental, developmental, or research effort. (Pre-FAC 97-2 FAR 16.404-1(c)) The minimum fee is usually 2-3%, sufficient to cover unallowable costs which the contractor will likely incur.


In the event of a complete contract termination, a percentage of the target fee is paid based upon the percentage of the work completed without regard to the incentive provisions.  This is especially important to note whenever the minimum fee is a negative amount (occasionally the case).


Funding and Financing

Costs of performance are funded in manner similar to cost-reimbursement contracts.  The fee is usually funded initially at the target fee value (fully funded contract) or at the portion of the target fee expected to be earned by the amount of work estimated to be accomplished by the amount of funds allotted to cover the costs of performance (incrementally funded contract).


If the contractor later appears to be in an overrun status, the contracting officer is to adjust the billable fee base to an amount which represents what the contractor is expected to earn under the incentive.


If the contractor is forecasting an underrun, the fee base may also be adjusted upward to reflect the higher fee (more than target value) expected to be earned, but the Incentive Fee clause at FAR 52.216-10 seems to give the contracting officer discretion as to whether to adjust the billable fee upward during performance or to wait until contract completion, when the actual costs of performance will be audited and the actual fee earned can be determined under the incentive.


COST PLUS PERCENTAGE OF COST
Applicability

Prohibited form of contracting - 10 U.S.C. 2306(a), 41 U.S.C. 254(b) - whereby the Government pays costs incurred (undetermined at the time of contracting) plus a commission based upon a percentage of those future costs.  Arrangements which have the same effects are also prohibited.  An example of CPPC would be an agreement to reimburse the contractor for indirect costs by paying a pre-determined overhead rate based upon a percentage of other costs.  It is permissible, however, to reimburse a contractor at interim billing rates until the close of the accounting period, at which time costs will be audited and the billings adjusted to reflect allowable costs actually incurred. (Exception: 41 U.S.C. 254a and FAR 42.705-3 allow educational institutions to be compensated under cost reimbursement contracts for indirect costs based upon payment of pre-determined indirect cost rates. See FAR 52.216-15, "Predetermined Indirect Cost Rates")

Award Fee Provisions in Fixed-Price Contracts


In 1997 a provision was added in FAR 16.404 giving guidance on award fee provisions in fixed-price contracts, and which states that they are to be used when the Government wishes to motivate a contractor and other incentives cannot be used because contractor performance cannot be measured objectively.  As in a cost-type contract, there is a provision for a periodic evaluation against an award fee plan by a prio-established award fee board, and there is an established plan with evaluation criteria.  An individual above the level of the contracting officer must approve this fixed-price award fee incentive.

Task Order Contracting

Applicability


Federal Acquisition Streamlining Act (P.L. 103-355) added 10 U.S.C. 2304a and 2304b to authorize the award of multiple task order contracts for goods and services. These are usually written as indefinite delivery/indefinite quantity (ID/IQ) contracts.  Implementing guidance for the acquisition of non-personal services under these procedures is at AFFARS 5316.9.


Suitable for use when tasks to be performed cannot be well-defined before award, but a general statement of work can be prepared in terms of scope and duration of the effort required.


Basic contract(s) to be awarded based upon full and open competition with a preference for multiple awards.



-Preference for multiple awards does not apply to contracts for architect-engineering services subject to FAR Subpart 36.6.



-Contracts for advisory and assistance services exceeding three years and $10 million, including all options, must be multiple awards unless determine that the services are so unique or highly specialized that only one contract can be awarded.  FAR 16.503(d)(1), 16.504(c)(2)(A).



-Not an open-ended “yellow pages” for potential DOD sources like the GSA multiple award federal supply schedule. Source selection is to be a “competition” and each award of the basic contract is to be a binding contract, not merely a priced basic ordering agreement.


Task Ordering.


In providing for multiple award task and delivery order contracts, Congress granted agencies extremely broad discretion in awarding orders under such contracts. The only requirement is that “all contractors awarded such contracts shall be provided a fair opportunity to be considered” for orders in excess of $2500. [See 10 USC Section 2304c(b) and 41 USC Section 253j(b)] The statutes and their legislative history make it clear that the Competition in Contracting Act of 1984 (CICA) procedures are not required for placing orders. 


Even though CICA procedures are not required in placing individual orders under multiple awarded task order contracts, each awardee must be given a fair opportunity to be considered under the procedures set forth in the contract for award of each task order exceeding $2,500.  FAR 16.505(b)(1).


It is not acceptable to merely allocate orders equitably among the eligible contractors.


Task orders are formal contractual direction to perform specific tasks subject to order under the contract, as compared to “technical direction”, which merely provides clarifying instructions to the contractor as to how to perform tasks which have been ordered.


Award of task orders within the scope of the task order contracts is not “new procurement,” nor is the decision as to which contractor should receive a particular task order subject to bid protest.  (Failure to follow contract procedures and task order award criteria might be breach of contract?)


In determining the procedures for providing awardees a fair opportunity to be considered for each order, contracting officers shall exercise broad discretion. The contracting officer, in making decisions in the award of any individual task order, should consider factors such as past performance on earlier tasks under the multiple award contract, quality of deliverables, cost control, price, cost, or other factors that the contracting officer believes are relevant to the award of a task order to an awardee under the contract.  (See FAR 16.505(b)(1))


In evaluating past performance on individual orders, the procedural requirements in subpart 42.15 are not mandatory. (See FAR 16.505(b)(1))


The requirement of 10 U.S.C. 2305(a)(2) to disclose the evaluation factors, which must always include cost/price, and their relative order of importance; technically, does not apply to the award of task orders. FASA, 10 U.S.C. 2304(b), merely states that each awardee is to be given a fair opportunity to be considered for orders in accordance with the procedures set forth in the contract. However, the FAR provides that the procedures and selection criteria that will be used to provide the multiple awardees a fair opportunity to be considered for each order must be set forth in the solicitation and in the contract.


Task orders do not increase the scope, period of performance, or maximum dollar value of the basic contract.



-As contracting methods have become more flexible and the scope of contracted effort more broadly defined, are the courts/GAO becoming more restrictive in determining the scope of permitted changes? See, CCL v. U.S., 16 FPD 156 (COFC 1997) (Order against ID/IQ  contract for computer maintenance services for additional sites considered out-of-scope; even though same services as in contract and within contract ceiling and period of performance); Data Transformation Corp., B-274629 (19 Dec 1996), 97-1 CPD 10 (Task order for litigation support services for DOJ Central Debt Collection Facility out-of-scope, even though contract envisioned same support to another DOJ division); Comdisco, Inc., B-277340 (1 Oct 1997), 97-2 CPD 105 (Task order out-of-scope because hardware/software included in order exceeded 25% of value of task order, in violation of contract limitation).


The “competing independently” requirement of FAR 15.403-1(c)(1)(i) is satisfied if the price for the ordered items/services was established in the basic contract at time of award or, if not, if the contracting officer solicited offers from two or more awardees for the placement of a task order.  FAR 16.505(b)(3).



-Is this authority to purchase items/services which were merely “to-be-negotiated” (TBN) items referenced in the basic contract and which were not evaluated as part of the source selection resulting in award of the basic contract(s)? See, GAO Report, Procurement: The Use of Unpriced Options and Other Practices Need Revision (April 1986), GAO/NSIAD-86-59.

Payments, Funding, and Financing

Subject to the rules/criteria previously discussed, task order contracts could be based upon a combination of cost-reimbursement and fixed priced items.


If the tasks subject to order cannot be realistically priced in the basic contract on a fixed price basis because the effort is still undefined, the contract would presumably be written on a cost-reimbursement basis, as a labor/hour contract, or as a time and materials contract.
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