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THE COMPLAINT 

The Air National Guard permits, and even encourages, its military members and civilian employees to lodge complaints of alleged wrongdoing. Inquiries or investigations concerning complaints of fraud, waste and abuse, discrimination, including sexual harassment, ethics, environmental violations, and civilian labor problems have become common occurrences in today's Guard. Additionally, complaints are made to the Inspector General, and to members of Congress resulting in inquiries and investigations. Military members can also file a complaint of wrongs concerning their Commander's conduct toward them. Civilian employees and military members are protected from retaliation when they do, under federal and applicable state Whistleblower Protection laws.

THE PROCESS AND SOME RECENT CHANGES UNDER THE 1999 STATUTE

The FY 99 Defense Authorization Act expanded the protections of the Military Whistleblower Protection Act (10 U.S.C. 1034) to cover all Inspector General (IG) military reprisal complaints, regardless of where filed. Under the old statute, only military members who filed their complaint with DOD/IG were entitled to have the results of the investigation reviewed and approved by DOD, or to have the case reviewed by the Board for Correction of Military Records in connection with any related records correction request. As a result, members who initially submitted a reprisal complaint to an Air Force IG office had to be advised of their right to file with DOD and given the opportunity to do so. No longer. The revised statute and regulation gives the same protections to military reprisal complaints filed with any service level IG office. 

DOD/IG guidance on implementing the change was issued to the military services on 2 Feb 99, and is captured in a directive memorandum issued to all Air Force IG offices by SAF/ IGQ on 3 Mar 99. Under the new procedures, Air Force IG offices must notify DOD/IG (through SAF/IGQ) within ten work-days of receiving a reprisal complaint and must "expeditiously" conduct a thorough complaint analysis to determine if a reprisal investigation is warranted. If the complaint analysis determines that investigation is warranted, the investigation is initiated by the Air Force. If the complaint analysis determines that further investigation is not warranted, a copy of the analysis must be forwarded to SAF/IGQ, which will in turn provide it to DOD/IG for review. If DOD/IG concurs, the case is closed and the complainant is notified of the result through Air Force channels. If DOD/IG disagrees, it may either retain the case for investigation or task the Air Force to conduct an investigation. Copies of all completed reprisal investigations conducted by the Air Force must be forwarded to DOD/IG (through SAF/IGQ) for review and approval. The Air Force guidance provides that commanders do not have to wait for completion of the DOD/IG review before taking appropriate corrective action. After DOD/IG approval, complainants are notified of the results of the investigation through Air Force channels. The above procedures governing processing of reprisal complaints by lower level Air Force IG offices do not apply to reprisal complaints against senior officials. Senior official cases will continue to be handled by SAF/IGS. 

In addition, the FY 99 Authorization Act expanded the time goal for completion of reprisal investigations from 90 to 180 days and eliminated the requirement to conduct post-investigation interviews with complainants to determine if they were satisfied with the handling of their complaint. It also changed the definition of protected communications to include allegations of "gross mismanagement" instead of "simple mismanagement." These changes are reflected in the SAF/IGQ 3 Mar 99 memorandum. 

All of the above changes have been incorporated into the most recent revision of AFI 90-301, Inspector General Complaints, dated 12 August 1999. Other changes in that instruction related to reprisal investigations are that it now includes definitions of "abuse of authority," "gross waste of funds," "gross mismanagement," and "lawful communications." In addition, the definition of "chain of command" for purposes of making protected disclosures has been changed to include any military commander in the individual's chain, without regard to that commander's ability to impose punishment under the Uniform Code of Military Justice. It specifically includes Guard and Reserve commanders. 

THE ANALYSIS

Commanders should understand how the IG looks at complaints made under this statute. The test utilized is sometimes referred to as the 4-point test or the “Acid” test. Here it is:

An Acid Test for Reprisal

·  Did the military member make or prepare a communication protected by statute? 

·  Was an unfavorable personnel action taken or threatened, or was a favorable action withheld or threatened to be withheld, following the protected communication? 

·  Did the official or officials responsible for taking, withholding, or threatening the personnel action know about the protected communication? 

·  Does the evidence establish that the personnel action would have been taken, withheld, or threatened if the protected communication had not been made?

When answering the fourth question, the following five (5) related questions regarding the personnel action must be addressed in the analysis as separate subheadings:  (1) Reasons stated by the responsible official for taking, withholding, or threatening the action; (2) Reasonableness of the action taken, withheld, or threatened considering the complainant’s performance and conduct; (3) Consistency of the actions of responsible management officials with past practice; (4) Motive of the responsible management official for deciding, taking, or withholding the personnel action; (5) Procedural correctness of the action. This will allow the IO to determine explicitly whether or not the adverse action was: (a) reprisal (in the case where answers to the first three questions are “yes”); or (b) an “abuse of authority” (in the case where the answer to either the first or third question is “no”).

If the answer to the first three questions is "yes" and the answer to the fourth question is "no," then reprisal generally has occurred.  If the answer to question 4 is yes, then there has not been reprisal.   However, this question is often the most difficult to answer.  In essence, this question examines why management or command officials acted as they did. Only if their actions were in retaliation for the member’s prior protected communication is it “reprisal” within the meaning of the Military Whistleblower Protection Act and the implementing Department of Defense and Air Force regulations. In examining this issue, it is important for investigators, commanders, and supervisors to understand that this question, like the other three parts of the acid test for reprisal, stands on its own. An investigator will not presume the answer to the last question is either yes or no based on the answers to the previous three questions. The presumption would be dangerous. Rather, the investigator must examine, without bias, all of the attendant evidence to determine why an action was or was not taken and whether or not it constituted reprisal.

As an example, assume that Airman X talks to the inspector general on Tuesday—a protected communication—and Lieutenant Y, who knows about the visit, gives the airman a letter of reprimand on Thursday. Despite the timing of the reprimand, it would be dangerous to presume that it was in retaliation for the airman’s complaint to the inspector general. The investigator must try to determine why the reprimand was given. The answer may be that the reprimand had nothing to do with the airman’s complaint. Rather, the evidence may indicate Airman X is chronically late to work, was late yet again on Wednesday, and received the letter of reprimand for being late to work.

The danger attendant to false presumptions of reprisal in situations such as that described above goes beyond the possibility of finding reprisal where none really existed. Unless commanders are convinced inspectors general and investigating officers will not “presume” reprisal but will fully investigate why an action was taken, they may not take otherwise appropriate corrective action out of fear that their motivation will be misinterpreted. Such a result could have a potentially disastrous impact on morale, good order, and discipline of the unit concerned. In the absence of appropriate corrective action, Airman X may continue being late to work. Morale would then begin to suffer as other unit members see Airman X’s case handled with a different disciplinary standard. Others may even come to believe that making protected communications is a way to shield their own future misconduct from command action.

The Military Whistleblower Protection Act was meant to ensure military members are protected from reprisal. It was not meant to dissuade commanders and supervisors from taking timely and appropriate corrective actions for legitimate reasons. Make sure commanders, supervisors, and investigators at your installation understand the difference and act accordingly.

THE RESULT 

SUBSTANTIATED

The inquiries and investigations resulting from these complaints consume much time and money. Often they are successful in eliminating wrongful conduct or in bringing about necessary corrections in policies and procedures. When such happens, no one seriously argues that the improvements to the program outweigh the costs incurred. It is for that very reason that these laws and complaint procedures exist. 

UNSUBSTANTIATED

However, many times the complaint, after a thorough inquiry or investigation, is determined to be unsubstantiated. The inquiry or investigation conducted reveals either insufficient or no credible evidence to sustain the complaint. Likewise, if the official responsible for taking, withholding, or threatening the personnel action did not know about the protected communication, then reprisal cannot be substantiated.  However, the IO should nonetheless proceed with the Acid Test to determine whether or not the adverse personnel action was otherwise an “abuse of authority.”  In cases where reprisal cannot be substantiated, the after-effects can nonetheless be painful.  In the process of the investigation, commanders, senior NCOs, supervisors, and other military members or civilian employees have been accused of wrongdoing, and have been stigmatized, and in some cases, even vilified by these accusations. Sometimes the complainant is regarded as a stable and even model member, and sometimes not.

RETALIATION REMEDIES 

But regardless of who the complainant is, and regardless of the nature of the complaint, after it has been determined to be unfounded, the persons accused justifiably want to know what they can do about the complainant who has "dragged their name through the mud" and put them through the upset and anxiety of enduring an inquiry or investigation which has turned out to be "nothing." The answer, unfortunately, is "not much." 

Some of the statutes and regulations creating these complaint procedures, e.g. Whistleblower Protection Act, have built-in protections against retaliation for having made the complaint. In absence of those protections, the shields of command responsibility and practicality effectively limit other remedies. Let's briefly run through the possible remedies for the person originally accused of what has turned out to be an unfounded complaint. No action - military or civilian - usually can be taken against the government, or Commanders who directed the inquiry or investigation, because they were just doing their job. Indeed, Commanders have a duty under the statutes or regulations governing such alleged wrongful conduct to inquire into or investigate these complaints. 

Merely because the complaint is determined to be without merit does not necessarily mean the complainant acted out of malicious motive. The complainant may have acted from honest intentions, but with mistaken facts. The person lodging the complaint could have been misinformed, or possibly could not muster sufficient proof to convince the fact finder.

If during the inquiry or investigation of the original complaint, it is determined that the complainant has testified falsely, submitted false or altered documents, has made other misrepresentations, has violated a statute or regulation, or has counseled, encouraged or assisted other persons to do any of the foregoing, swift and appropriate military adverse action can and should be taken against the original complainant. 

Absent deliberate falsehoods or misrepresentations by the original complainants, what can you do to them? Militarily, you could attempt some quality force management action, but, the result will likely be a claim of retaliation for having made the original complaint (whether or not the Commander imposing the quality force management action was the subject of the complaint); and the predictable outcome will be a reversal of such action by some higher level of command. Recognize that, for better or worse, institutional policy is to encourage complaints of alleged wrongdoing rather than to discourage them by the threat of adverse action if they later turn out to be unfounded. 

Civilly, subjects of the complaint can try to bring a lawsuit against the complainant under applicable state law, perhaps based on some form of defamation of character or damage to their reputation, or for another reason applicable in your state. But, they will have to retain their own private attorney, foot the bill themselves for probably thousands of dollars in legal fees and disbursements (often up front), and even if they win, and obtain a large money award, the likelihood of collecting it from the original complainant is small. Chances are they may not win at all or, if they do, they will win a small money award. Why? Because in defamation or damage to reputation lawsuits, in many jurisdictions, plaintiffs must prove actual damage to their reputation. Yet in many, if not most, cases where the original military complaint is later determined to be unfounded, the original complainant recedes into the background, and the accused person is even more well-thought of, if for nothing else, than for having "weathered the process." If the lawsuit was based on another cause of action, similar difficulties of proving actual damages may limit the monetary award. 

The net result is whether plaintiffs win big (and don't collect), win small, or not at all, they will probably spend more than they will get back. Additionally, such a lawsuit will only bring unwanted publicity to them, you, your unit and the Guard, and could open up a "Pandora's Box" of matters better left closed. It can also pit the Commander against the unit members in an adversarial relationship which can only hurt the entire mission. 

The bottom line is no matter how much it bothers the subject of the complaint, most often the best course is to just let it pass. Time heals. The only peace of mind may be to just chalk it up to the price that regrettably sometimes has to be paid for being a leader. 

KWIK-NOTE: Allegations of Reprisal are properly investigated by those higher up the chain of command rather than by the individuals who are the subject of the complaint. Upchannel such complaints immediately through IG or command channels for follow on action or investigation.
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