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Default Terminations


Forfeiture of contract rights


Liability for damages to the other party


Economic consequences vary by contract type



-Cost reimbursement (still recover allowable costs and portion of fee associated with accepted work, but costs to prepare the settlement proposal are not allowed)



-Fixed price (still paid price of accepted items-forfeiture otherwise with substantial liability to Government)

LIABILITY (FIXED PRICE CONTRACTS)

Common Law Damages (Breach of Contract)


-Anticipatory profits on breached contract-the Government is seldom liable for such damages; absent bad faith, a breach will normally be treated as a constructive termination for the convenience of the Government (Finding of Government breach rare)



-Damages




-Lost profits/ripple costs/unallowable costs




-Foreseeable at time of contracting?-Cannot recover "remote" consequential damages. Gibson Forestry, AGBCA No.87-325-1, 91-2 BCA 23874.



-If contractor breach, Government claim to recover excess costs of reprocurement is not subject to the contractual criteria in Default clause applicable to the recovery of excess 

costs of reprocurement. M.C.&D. Capital Corp., ASBCA No.40,159, 91-3 BCA 24084 (Government does not have to reprocure and pay repurchase price before it can recover excess costs as damages) (contractor breach).



-If Government breach (bad faith) is proven, contractor’s recovery is not subject to the cost principles governing allowability of costs, Limitation of Funds/Cost provisions, or the Changes clause limitations.


Government Procurement (Contractor Default)

Default clause describes Government remedies:



-Refund of unliquidated progress payments/financing



-Excess costs of reprocurement




-Must reprocure substantially similar item-if significant changes, cannot collect excess costs even though the changes reduced the reprocurement costs




-Must actually incur the reprocurement expense (so, will need adequate replacement funding to award the reprocurement contract before you can collect the excess costs of reprocurement from the defaulted contractor)




-Must mitigate excess costs - act reasonably, but not required to obtain the lowest possible price. Cascade Pacific International v. U.S., 773 F2d 287 (Fed.Cir. 1985).Reprocurement contract is not subject to Competition in Contracting Act.




-Failure to solicit unsuccessful bidders on initial procurement is failure to mitigate damages (in absence of urgency). Associated Cleaning, Inc., GSBCA No.8360 et al, 91-1 BCA 23360.



-The Government also has any other rights and remedies provided by law 


Duty to Mitigate Damages


-Boards: If fail to mitigate, excess costs recovered in reduced amount if can prove what the excess costs would have been with mitigation.



-Courts: Government loses right to collect excess costs altogether if failed to mitigate.



-The difference in court and board decisions may be more illusory than real.  Even before the courts, if the Government loses its right to collect excess costs of reprocurement, it still has the right to collect reasonable excess costs as damages if it can prove what they should have been.


Liquidated Damages


-Must be appropriate to use (See FAR 12.202)




-Time of essence, reasonable expectation of Government damages if late, and amount of damages impossible or difficult to prove



-Must not be a penalty-must be a reasonable prediction at the time of contracting as to the potential damages expected to result from late delivery (double-talk?)



-Look at anticipated damages as of time of contracting, not when breach occurs-could recover substantially more or less than actual damages

DEFAULT GROUNDS

Failure to Make Timely Delivery


-Should not sent 10 day cure notice, but may send "show cause" notice



-Time is of the essence in any contract with stated times of performance. Clay Bernard Systems International LTD v. U.S., 22 Cl. Ct. 804 (1991).



-In determining the required delivery schedule, the Contracting Officer must consider all agreements made regarding schedule extensions, not just those reduced to a formal contract modification.  Adams Construction Co., Inc. VABCA No. 4669, 97-1 BCA 4669.



-Extreme example: Default upheld where specially manufactured supplies were delivered one work day late and default notice was issued 30 minutes after delivery. Nuclear Research Associates, Inc., ASBCA No.13563, 70-1 BCA 8237 (1970). (But,if the contract requirements are still needed, the Contracting Officer must consider certain factors and exercise reasonable discretion in deciding to terminate; see, Darwin Construction Co., Inc. v. U.S., 811 F2d 593 (Fed. Cir. 1987), infra. 



-Abuse of discretion to default contractor for arriving early for work when had no adverse impact on Government operations. Jesse A. Farmer, PSBCA No.2701, 91-3 BCA 24181 (reported to work 15 minutes early 17 times in a single month).


Limitations upon Government Right to Strict Compliance



-Related to question of whether timely delivery was made, did the contractor deliver the “right stuff?”


Substantial Compliance Doctrine


-Supply contracts-Radiation Technology, Inc. v. U.S., 177 Ct.Cl. 277, 366 F.2d 1003 (1966).




-Deliver on time




-Reasonable belief that goods conform




-Minor defects




-Can fix defects within a reasonable time




-Vendor requests the opportunity



-Government is still entitled to strict compliance to the specifications.  It can terminate if the contractor fails to fix the defects within a reasonable time.  It does not have to accept non-conforming goods.



-If Accept Non-conforming goods:




-Finality of acceptance (not applicable to commercial contracting for goods under FAR Part 12 or other contracts not containing the traditional Inspection article, e.g., small purchases---under UCC 2-608, the buyer has the right to seasonably revoke acceptance of non-conforming goods containing material defects which the buyer reasonably expected the seller to fix)




-But it is still a constructive change (contract requirement waived) See, Techni Data Labs, ASBCA 21054, 77-2 BCA 12,667.




-Government right to equitable adjustment!



-First Article Contracts (Pre-production Items)





-Failure to deliver acceptable pre-production items is not a failure to deliver “supplies” or “services” within meaning of Default clause because “supplies” and “services” refer to the deliverable end-items required by the contract.  Bailey Specialized Buildings, Inc. v. U.S., 186 Ct. Cl. 71, 404 F2d 355 (1968); Dubrow Electronics Industries, Inc., ASBCA No.8464, 65-1 BCA 4859 (1965).





-Thus, absent a special contract provision, failure to timely complete a first article or pre-production test unit is not a failure to make timely delivery.  FAR 52.209-3 and -4 purport to resolve this issue by making the failure to timely deliver a conforming first article grounds for default, but consider the effects of the “substantial compliance” doctrine as well.  Radiation Technology, supra.  It is also well established that deficiencies in a first article that are easily correctable in production are not a valid basis to disapprove the first article (a more liberal rule than Radiation Technology).  AYA Technology, Inc., ASBCA No.44374, 95-2 BCA 27,845; SAI Industries Corp., ASBCA 49161, 98-1 BCA 29,723.



-Acceptance of Non-conforming Services




-Often cannot re-tender unperformed services




-Minor occasional defects are not necessarily a failure to perform or failure to make progress-T.C.& Sarah C. Bell, ENG BCA No.5872, 92-3 BCA 25076.




-Normally, take price reduction for non-conforming services/minor defects under Inspection of Services clause




-Government precluded from relying, as grounds for default, upon any deficiencies for which deductions have been taken-W.M. Grace, Inc., ASBCA No.23076, 80-1 BCA 14256 (1980) (Compare, Cervetto Building Maintenance Co. v. U.S., 2 Cl. Ct. 299 (1983) (Government can rely upon prior deficiencies to show a pattern of poor performance when corrective action not taken after notice.)




-Use a special provision stating that price reduction for prior non-conforming services is not a waiver of the requirement for future services and that where the Contractor fails to take corrective action to preclude the recurrence of such defects, the failure to cure such a pattern of poor performance can be a basis for default.



Substantial Performance Doctrine




-construction/service contracts




-State of contractor's mind is irrelevant




-Construction is “suitable for its intended use” or minor defects in services rendered




-Cannot default entire project-but, can (should) withhold payments for cost (value?) of work not performed. Standard payment procedure for construction is to pay price in same proportion as work done (percentage of completion) with 10% withholding of amounts due, pending acceptance of overall project.




-For construction, can default contractor's right to proceed with the work yet to be performed, contract with third party to remedy, charge excess costs to the defaulted contractor. G.A. Karnavas Painting Co., VACAB No.992, 72-1 BCA 9369 (1972).




-Liquidated damages do not run after substantial completion


Failure to Make Progress so as to Endanger Performance


-The standard: Government must show by a preponderance of the evidence that Contractor has demonstrated a lack of due diligence in performing-do not have to prove that it will be impossible for the Contractor to perform within the contract schedule-reasonable basis to doubt that contract will be timely performed is sufficient. William A. Hulett, AGBCA No.91-230-3 et al, 93-1 BCA 25,389.



-Subjective Standard: the test is not whether a competent, prudent contractor could complete the work within the time remaining; but, rather, whether the defaulted contractor provided adequate assurances that it could complete the effort in a timely manner in light of its deficient performance to date. National Interior Contractors, Inc., ASBCA No. 46089, 96-2 BCA 28,370.



-10 day Cure Notice




-Condition precedent to Government’s right to terminate for default




-Purpose is to seek assurances as to the Contractor's intent and ability to perform (on time)


Failure to Comply with any Other Contract Provision

 
-Must be a material requirement




-Equal Employment Opportunity, payment/performance bonds, etc.



- 10 day cure notice required


Anticipatory Repudiation


-Not mentioned in the Clause



-Contractor must clearly and unequivocally indicate its unwillingness (refusal) or inability to perform-Holt Roofing Co., Inc., GSBCA No.8270, 91-1 BCA 23361-Prime ordered its subcontractors to stop work and left the job site stating that he "hoped the Government would terminate so that (he) could resume living a normal life." (That would do it!) As long as the contractor is still making efforts to resolve performance problems, however, that is not repudiation.  M.V.I. Precision Machining, LTD., ASBCA No.37393, 91-2 BCA 23898.



-Government must show "positive, definite, unconditional, and unequivocal evidence of (contractor's) intent to breach"-See, U.S. v. DeKonty Corp., 922 F2d 826 (Fed. Cir. 1991).



-It is not enough that the contractor is willing to complete the contract. To avoid constructive abandonment, it must show that it was able to complete-Darwin Construction Co., GSBCA No.11363 (10193)-REIN, 93-1 BCA 25283. (This case is an interesting analysis of the distinction between supply and construction contracts with respect to the DeVito doctrine discussed below.  To the extent that the case states that the contractor’s failure to provide a new delivery schedule was a failure to make progress so as to endanger performance, it should not be relied upon as an accurate statement of the law, however.(The facts suggest that this was actually a case of contractor repudiation.) The DeVito doctrine has no application to construction contracts because continued performance after failure to complete on schedule is not detrimental to the contractor under construction payment and default provisions.)

WAIVER OF RIGHT TO DEFAULT

Waiver of Delivery Schedule?


-Can be anticipatory as well as after contractor fails to timely deliver



-Still liable for breach of contract damages? (Not if delivery schedule waived!)


Waiver of Right to Default?


-Can waive right to terminate for default, but not waive delivery date and accept untimely performance to mitigate Government damages? (Yes, but need to be careful not to waive delivery date!) 





-Contractor still liable for damages resulting from late delivery!



-Services- Accept less performance with a price reduction?



-Supply- DeVito doctrine (below)



-Construction- No estoppel issue


DeVito Doctrine


-DeVito v. U.S., 188 Ct. Cl. 979, 413 F2d 1147 (1969)




-Based upon estoppel theory




-Encouraging continued performance or failure to default within a reasonable time after contractor failed to make timely delivery



-But, even a lengthy passage of time does not preclude default termination so long as the contractor is not endeavoring to perform in reliance upon the Government's failure to default-FXC Corp., ASBCA No.33904, 91-2 BCA 23928.



-Also, if contractor eventually delivers nonconforming goods, can default-Industrial Data Link Corp., ASBCA No.31570, 91-1 BCA 23382.



-After a DeVito waiver, the Government cannot terminate the Contractor for failure to make progress so as to endanger performance until a new delivery date has been established against which “progress” can be measured. Lanzen Fabricating, Inc., ASBCA No. 40328, 93-3 BCA 26079; Jess Howard Electric Co., ASBCA No. 44437, 96-2 BCA 28,345.

RE-ESTABLISHING THE RIGHT TO DEFAULT

Government Right to “Consideration”?



-Before Waiver (yes) (Hypothetically)




-After Waiver (no)




-Right to Damages? (Not conceptually the same as consideration or equitable adjustments)


New Delivery Schedule



-Must be reasonable in light of Contractor's present ability to perform.





- Bilaterally agreed-to schedule presumed to be reasonable. Tarzan Construction, Inc., ENG BCA No.552, 91-2 BCA 23887.





-  Even an unreasonably short delivery schedule, if bilaterally agreed-to, will be a basis to default the contractor if it fails to make timely delivery against the new schedule. See Tampa Brass & Aluminum Corp., ASBCA No.41314, 92-2 BCA 24865.



What if the contractor refuses to agree to a new delivery date?  If the contractor expresses a continued willingness to perform, even though it cannot predict when performance will be completed (in this case, due to contractor’s financial difficulties), that does not constitute repudiation. AEC Corporation, ASBCA 42920, 98-2 BCA 29,952.




-The Government can unilaterally establish a new schedule, but it is the Government's burden to show that it was reasonable in light of the contractor's current ability to perform, a subjective standard based upon the current contractor’s ability to perform, not the ability of another, reasonable, competent contractor. Precision Dynamics, Inc., ASBCA No. 41360 et al, 97-1 BCA 28,722. The Government cannot unilaterally take consideration (unlike rights to equitable adjustment or claims for damages/excess costs).




-A mutually agreed-to modification which reduces the contract price for missing a delivery date must expressly reserve the right to default the contractor for that failure to make timely delivery or else the Government will lose that right. Union Precision & Engineering, ASBCA No.37549, 91-3 BCA 24297. (Why would a contractor ever agree to such terms?)

DEFAULT PROCEDURES

Final Decision of Contracting Officer


-Government claim - must be clear that default termination intended. See, Liongate Corp., ENG BCA No.5809, 92-2 BCA 24983. (After great difficulty in getting the contractor to correct defective work, the Contracting Officer ordered the contractor to take no further action, deleted the repair work from the contract, and stated “This default action is taken for Contractor’s violation of contract terms and condition.”--Held to be merely a deductive change order.)



-Bare default is a Government claim



-Right to Appeal




-90 Days to Board of Contract Appeals




-12 months to U.S. Claims Court




-If the final decision misinformed the contractor as to its appeal rights:





-Old rule: it was not a valid final decision and the time for appeal did not start to run. Finny Co. v. U.S., 10 FPD 125, clarified on denial of recon., 10 FPD 126 (Cl. Ct. 1991), 33 G.C. 328. (The ASBCA also followed the Finny principle.)





-Current rule: Contractor must establish that it relied to its detriment upon the defective notice of appeal rights before a late appeal will be allowed. Decker & Co. v. West, 76 F3d 1573 (Fed. Cir. 1996), 15 FPD 112. (It is still critical that the letter be clear that it is a final decision and that a default termination is being imposed.  The letter must also contain notice of the contractor’s appeal rights (although, perhaps, defective) in order to qualify as a final decision.)


Federal Courts Administration Act of 1992 (Historical Note)


-PL 102-572 (eff. 10/29/92)



-Renamed U.S. Claims Court as the Court of Federal Claims (for over 100 years, the Court was the U.S. Court of Claims, renamed the U.S. Claims Court in 1982 by the Federal Courts Improvement Act; then, renamed, again, in 1992----in the interest of avoiding confusion with state small claims courts!)



-Amended the Contract Disputes Act to give the Court jurisdiction over non-monetary claims (it was clear that the boards already had jurisdiction)



-Applied retroactively to all pending cases (i.e. applied unless time to appeal from U.S. Claims Court judgment had expired or Federal Circuit had entered final judgment)



-Note: amendments also made defective claims certification non-jurisdictional

INVALID TERMINATIONS FOR DEFAULT?

Continuing Need


-Continuing need by Government for product does not, alone, invalidate otherwise valid termination for default. Rowe Industries, Inc. v. U.S., 918 F2d 186 (Fed. Cir. 1990) (unpublished), 37 CCF 76060. (But, it does complicate the matter)


Arbitrary/Capricious or Bad Faith Termination


-Old Rule: If Government had right to default the contractor and followed correct procedures, its motives in terminating the contractor were irrelevant. Standard Manufacturing Co., ASBCA No.13624, 72-1 BCA 9371



-Current Rule: Default termination issued in bad faith is a Government breach of contract (damages liability).  A default termination that is arbitrary or capricious, but not rising to the level of bad faith, will be converted to termination for the Government’s convenience (T4C). (Notion that the Government owes some duty of care to defaulting contractor?)




-Default termination by the Government solely to rid itself of having to deal with the contractor was found to be arbitrary and capricious (no need to also show that the Government acted in bad faith)- Government did not even consider the fact that the contractor had overcome the disability which had caused its default and the Government still needed the work when it terminated. Darwin Construction Co., Inc. v. U.S., 811 F2d 593 (Fed. Cir. 1987) (original holding of Board reinstated).





-The mere fact that the Government has a continuing need will not automatically invalidate a default termination, but could invalidate an excess costs of reprocurement claim on the basis that the Government failed to mitigate its losses. (That seems fair)





-But, isn't the Government's purpose in defaulting a contract always to rid itself of the non-performing contractor?





-If the Government has a continuing need and the defaulting contractor has (prior to being defaulted) cured the problem which caused it to be in default, is the contractor entitled to keep the contract? Maybe! - Before terminating the contractor, the Government must "consider" certain factors, including the period of time which would be required for the Government or another contractor to complete the work, as compared to the required time for the delinquent contractor to perform. If the Government has any rational basis not to give the delinquent contractor more time to perform, however, the default termination should be upheld. Absent some rational basis, not only will the right to excess costs of reprocurement be lost; the default termination itself would be an abuse of discretion and subject to conversion to a termination for convenience. (The shield becomes a sword!)




-Default termination was impermissibly tainted when a superior directed the Contracting Officer to monitor the contractor “more than normal and, if the slightest thing goes wrong, take normal steps to default.”  The test is not whether the contractor is technically in default, but whether the Contracting Officer reasonably exercised independent judgment and discretion. Walsky Constr. Co., ASBCA No. 41541, 94-1 BCA 26,264. Automatic default termination in response to congressional pressure is invalid.  Schlesinger v. U.S., 182 Ct.Cl. 571, 390 F2d 702 (1968).




-If the TCO failed to reasonably exercise his/her discretion, the Government does not get a second chance to consider whether to default; the improper default is converted to a T4C. In an unusual holding in 1994, the Court of Federal Claims vacated the default termination of the A-12 on the basis that the contract had been terminated not because of the contractor’s default, but because the SECDEF had withdrawn funding and support for the program. In an interesting twist that seems to challenge the legal concept of finality, the Court gave the Government the opportunity to show that the default had been so egregious that the Contracting Officer would have had no choice but to terminate for default if reasonable discretion had been exercised.  After a three-week trial, the Government was unable to do so and the T4D was converted to a T4C. McDonnell Douglas Corp. & General Dynamics Corp. v. U.S., 35 Fed. Cl. 358 (1996).  On appeal, the Court of Appeals for the Federal Circuit reversed, holding that SECDEF had withheld further program funding because of the contractor’s performance problems and that a sufficient nexus existed between that performance and the decision to default.  The matter was remanded to the trial court to determine if the default termination was justified under the facts. Mc Donnell Douglas Corp. v. U.S., #98-5096 et al (7/1/99) (CAFC).




-A more accurate reflection of the law of finality would seem to be L&H Construction Co., ASBCA No. 43833, 97-1 BCA 28,766, where the Board held that a T4D should be converted to a T4C since the T4D could not be considered a reasonable exercise of the Contracting Officer’s discretion where the decision to default had been based upon materially erroneous and incomplete information, even though the correct information, if considered, would not have provided a valid defense to the default. 




-It is still presumed that Government officials act conscientiously in the discharge of their duties. "Well-nigh irrefragable proof" is required to show bad faith by Government officials. To satisfy this burden, "specific intent to injure the (contractor)" must be shown. Kalvar Corp., Inc. v. U.S., 211 Ct. Cl. 192, 543 F2d 1298 (1976).



-Recent cases seem increasingly concerned with whether the Contracting Officer considered the factors at FAR 49.402-3 before exercising the discretion to default the contract. See, Monaco Enterprises, ASBCA No.27931 et al, 89-2 BCA 21799, modified and remanded, 907 F2d 159 (table)(Fed. Cir. 1990). S.T. Research Corp., ASBCA No.39600, 92-2 BCA 24838 overturned default, in part, because Contracting Officer failed to consider whether the contractor was willing or able to perform, whether the needs were urgent, or whether a replacement contractor could complete the effort sooner.




-Courts/boards do not regard the Contracting Officer's failure to consider all of the factors at FAR 49.402-3 as "an automatic admission ticket to a termination for convenience." Rather, the Contracting Officer's failure to consider a particular factor must have been prejudicial to the contractor before a default will be overturned. National Medical Staffing, Inc., ASBCA No.40391, 92-2 BCA 24837.




-Although Darwin has made it easier for contractors to challenge a default termination on the basis of "abuse of discretion," courts/boards are still reluctant to find that contracting officers acted in "bad faith." Either theory is enough to have a default termination set-aside, however. For an interesting case where Government malice justified contractor abandonment of performance (A Navy A-76 conversion), see Apex International Management Services, Inc., ASBCA 38087 et al, 94-2 BCA 26,842; aff’d on recon, 94-2 BCA 26,852.


Alternate Grounds to Support Invalid Default Termination



Termination for default may be justified on alternate grounds existing at the time of termination, even if such grounds were not discovered until after termination. Spread Information Sciences, Inc., ASBCA No. 48438, 96-1 BCA 27,996. (A case where default termination was based upon contractor’s failure to make timely delivery. The contractor argued that the delivery schedule was objectively impossible of performance, but the ASBCA upheld the default because the contractor had knowingly submitted a false certification with its proposal.)(Note: Neither theory required a cure notice.)




-When the Contracting Officer knew of the alternate grounds for default before the termination took place, however, but did not rely upon them as a reason to terminate for default, the Government will not be allowed to use those alternate grounds later to justify the default termination when the grounds specified in the default notice fail. Defense Systems Corp. & Hi-Shear Technology Corp., ASBCA Nos. 42939 et al, 95-2 BCA 27,721




-What if the defective default termination were sought to be justified upon breach of a material contract requirement or the contractor’s failure to have made progress so as to endanger performance? Since it is unlikely that a 10-day cure notice was ever issued, neither of these alternate grounds would be helpful to the Government’s case.  No cure notice is required to terminate for default for Davis-Bacon Act violations, however. Quality Granite Co. v. Aspin, 13 FPD 29 (Fed. Cir. 1994)(Unpub).




- What if the defective default termination were sought to be justified on the theory that evidence discovered after termination showed that the contractor had repudiated its obligation to perform by taking action which made timely performance impossible?  This theory is unlikely to help the Government either since the Government must show that the actions and words of the contractor at the time of termination indicate a clear and unequivocal repudiation of the contract.  The Government is not allowed to show by hindsight that a cure notice would have been useless. Fairfield Scientific Corp., ASBCA No. 21151, 78-1 BCA 13,082; Mtn for Recon. denied, 78-2 BCA 13,429 (1978); aff’d 228 Ct. Cl. 264, 655 F2d 1062 (1981).(Case where a cure notice was required, but not issued.)

CLAIMS BY DEFAULTED CONTRACTORS

Even if contractor has been terminated for default, it may still recover on certain types of claims.



-Defective contract drawings. Wholesale Tire & Supply Co., LTD., ASBCA Nos.42502, 43345, 92-2 BCA 24960.



-Impossible specification. Defense Systems Corp., ASBCA No.42939 et al, 92-3 BCA 25191. (Government motion to dismiss denied – claim can survive termination for default even if default termination sustained.) Claim for defective specifications in fixed price supply contract for missiles- defective specifications were not related to the basis for default. If the Government specifications were related to the basis for default, the default termination would have been converted to a T4C. E.g., Defense Systems Corp. & Hi-Shear Technology Corp., supra (Government technical data package required manufacture of cartridges to impossible “zero defects” standard -contractor justifiably abandoned performance.)



-Claims for which contractor's right to payment survives even a valid default termination seem to be in the nature of Government breaches of contract, not actions which give rise to routine rights to equitable adjustment under contract provisions. Breaches usually involve wrongful Government conduct or breach of some duty the Government owes to the contractor. See, Ra Nav. Laboratories, ASBCA 49901, 98-2 BCA 29,340. Payment of contract prices merely subject to equitable adjustment under standard contract provisions and associated with unaccepted goods/services would be barred by the default.



-Contractor appeal of a default termination to the Court of Federal Claims does not preclude the Contracting Officer from deciding contractor claims for money based upon alleged Government breach of contract.  The two claims are not the same. Alaska Pulp Corp. v. U.S., 34 Fed. Cl. 100 (COFC 1995).




-The Contracting Officer should consider the effect of the collateral estoppel doctrine, however, if the basis for the default termination is a defense to the contractor’s claim for money damages (i.e., equitable adjustments, not breach claims).




-Contractor termination for convenience of the Government settlement proposals/claims/requests for equitable adjustment under contract clauses are also claims which the Contracting Officer must decide under the contract Disputes provisions notwithstanding existence of a default termination. See, Cincinnati Electronics Corp. v. U.S., 13 FPD 102 (U.S. Fed. Cl. 1994); Case, Inc. v. U.S., 88 F3d 1004 (Fed. Cir. 1996). (The Contracting Officer would presumably raise the default termination as one reason why the request for equitable adjustment is being denied.)




-A T4C settlement proposal submitted while the contract is still under a T4D is not premature and is necessarily a claim in dispute when submitted, without the need for preliminary negotiations.  As such, it is ripe for issuance of a final decision of the Contracting Officer that can be appealed.  If the Court converts the T4D to a T4C, the Court can decide the amount of T4C recovery without remanding the settlement proposal to the Contracting Officer for negotiations. Mc Donnell Douglas Corp. & General Dynamics Corp. v. U.S., 16 FPD 8, 37 Fed. Cl. 285 (COFC 1997).

FULFORD DOCTRINE

If fail to appeal the notice of default, the contractor might get second chance to challenge the default. See, Southwest Marine, Inc., DOTBCA No. 1891 (10/19/95).



-When the Government seeks to recover excess costs of reprocurement, the validity of which rests upon an inexcusable failure to perform; the contractor may challenge the validity of the excess cost claim by proving that its failure to perform was excusable.



-If contractor is successful, its shield becomes a sword.  The contractor not only avoids liability to the Government for the excess costs of reprocurement, but is also entitled to have the T4D converted to a T4C (language of Default Clause). (A shield once again becomes a sword!)




-Potential grounds for excusability: commercial impracticability, impossibility of performance, excusable delay, Government waiver, etc.


The Fulford doctrine appears to be limited to Government claims to recover the excess costs of reprocurement.  Other Government claims asserted after the time for appeal of a prior default termination has expired, will not provide a basis for the contractor to challenge the validity of the underlying default termination not appealed in a timely manner, even if the validity of the later Government claim (for example, recovery of unliquidated progress payments) depends upon the validity of the prior default termination. See, SRM Manufacturing Co., ASBCA Nos. 44750 et al, 96-2 BCA 28,487, where the lawyer told the client it could wait until the Government asserted its excess costs of reprocurement claim before appealing from the default termination. The Government never asserted a claim for excess costs, however; it merely issued a final decision letter, which demanded repayment of the unliquidated progress payments! Contractor was not entitled to challenge the validity of the default termination that had become final.)

TERMINATION FOR CAUSE (COMMERCIAL ITEMS)


FAR provisions redesigned to align Government contracting practices to commercial practices when purchasing commercial items. FAR 12.301(b)(3).


“Contract Terms and Conditions-Commercial Items” clause contains “Termination for Cause” provision which replaces the traditional “Default” clause used in supply contracts for other than commercial items. FAR 52.212-4(m).



-Government may terminate contract, in whole or part, for cause if the contractor:




-Defaults (same as failure to deliver a conforming item on schedule?),




-Fails to comply with any contract term or condition (must be a material provision?), or




-Fails to provide the Government with adequate assurances on request (similar to failure to provide adequate assurances when fail to make progress so as to endanger performance?)


Traditional government contracting procedures for default termination (FAR Part 49) do not specifically apply. FAR 12.403(a). (No longer required to consider FAR Part 49 factors?)


Policy requires that the Contracting Officer send the Contractor a cure notice before terminating the contractor for cause for any reason other than failure to deliver on time (FAR 12.403 (c)(1)), but the clause (FAR 52.212(m)) does not refer to a cure notice as a condition precedent to the Government’s right to default.  Nor is there any requirement to issue a show cause notice.

TERMINATION FOR THE CONVENIENCE OF THE GOVERNMENT


Christian Doctrine


-Clause reflects fundamental procurement policy against recovery of anticipatory profits and will be read into a contract, even where the parties specifically deleted it, in the absence of an approved deviation from the contracting regulations requiring its use.


Recovery (Fixed Price Contracts)


-1- price of accepted items



-2- costs to settle with subcontractors (work not yet delivered to prime contractor)



-3- Prime contractor's cost of work in process



-4- Profit on #3, but not #2



-5- Settlement proposal expenses (attorney fees, accountants, etc.)



-1 through 4 not to exceed the contract price



-If contract contains Limitation of Government Obligations (LOGO) clause, 1 through 5 is subject to the amount of funds allotted to the contract.  Funding limitation will not be enforced in Government’s favor, however, if the clause does not allow the contractor to cease performance once termination liabilities equal the funding allotted to the contract. Applied Technology Associates, Inc., ASBCA 49200, 98-1 BCA 29,633.



-Subcontractors can recover profit on their termination inventory; it is a cost to the prime contractor in its settlement proposal (but the prime is not allowed profit on this segment of its proposal). Marathon Construction Corp., GSBCA No. 13054-IWBC, 96-1 BCA 27,931.



-Anticipatory profits are not recoverable, even though the materials would have become contractor property if the contract had gone to completion. Woodington Corp., DOTBCA No. 2592, 93-3 BCA 26,090.(recover cost of materials, not residuary fair market value)



-Actual payment or a binding settlement agreement with subcontractors is a prerequisite to recovery. If the vendor cannot be located for payment, the Government is entitled to credit for the account payable. Murdock Machine & Engineering Co. of Utah, ASBCA No. 42891, 93-1 BCA 25,329; recon. denied, 93-2 BCA 25,887.



-Even the costs of producing noncompliant, unreworkable supplies terminated are compensable (Caskel Forge, Inc., ASBCA No. 7638, 1962 BCA 3,318) unless the work is “grossly deficient.” Best Foam Fabricators, Inc. v. U.S., 16 FPD 89, 38 Fed. Cl. 627 (COFC 1997). (Arguably, Best Foam is just a recognition that costs of producing grossly deficient work are unreasonable and, therefore, should be disallowed under normal cost allowability standards.)



-Nor can the Government charge the contractor for the Government’s costs to remedy deficiencies in the terminated items since the effect of termination is essentially to convert the fixed price contract to cost-reimbursement as to the terminated work.  The estimate of what it would have cost the contractor to correct the defects would be included, however, in estimating what it would have cost the contractor to complete the contract if it had not been terminated.  That information is pertinent if the contract would have been a loss contract since, if that were the case, no profit would be allowed on the contractor’s settlement and a loss ratio would be applied to determine what percentage of incurred costs will be subject to reimbursement. New York Shipbuilding, ASBCA No. 15433, 73-1 BCA 9,852; RRP Construction Co., Inc., DOT CAB No. 2999, 1996 WL 525405 (9/10/96).



-The costs for the reprocurement contractor to remedy defects in terminated contract work (inventory from terminated contract provided to reprocurement contractor as government-furnished property) are properly included in the excess costs of reprocurement, even though the terminated contractor was never given the opportunity to correct such defects. Kirk Bros. Mechanical Contractors, Inc., ASBCA Nos. 47801, 48243, 96-2 BCA 28,291.



-Loss contracts: No profit allowed (#4) and only a percentage of the costs allowed (adjustment for loss ratio: costs incurred for terminated work x contract price for terminated work/total estimated costs to perform the deleted work if it had not been terminated. (Contractors usually pursue equitable adjustment claims with their settlement proposal in an attempt to eliminate the loss position)
Settlement Proposals



-Terminated contractor must submit its termination settlement proposal within one year after the effective date of termination unless the Contracting Officer authorizes an extension. If the contractor fails to comply with these time limits, the Contracting Officer can unilaterally determine the amount due.  Under such circumstances, the Contractor has no right to appeal the Government’s unilateral determination under the contract’s Disputes procedures. Rivera Technical Products, Inc., ASBCA Nos. 48171, 49564, 96-2 BCA 28,564 (See, Termination for Convenience of the Government (1984 Apr), FAR 52.249-2).




-TCO can give zero? – Yes, see Industrial Data Link Corp., ASBCA 49348, 98-1 BCA 29,634; 98-2 BCA 29,775. (12 Nash & Cibinic Reports 52 (Vol 12, #10, Oct. 1998) disagrees with this result on basis that the FAR requires the TCO to compute a reasonable settlement based upon the information available.)



-Old Rule: termination for convenience settlement proposal is not a "claim" under the Contract Disputes Act until disagreement exists and the claim is certified, if over $50,000. James R. Roane Construction Co., Inc., ASBCA No.43603-8, 92-2 BCA 24802.



-Current Rule: Whether a dispute exists is no longer the basis for determining if a “claim” has been presented.  The test is whether the written demand for the payment of money as a matter of right is a “routine” submission.   If not “routine, it is a “claim.” See Reflectone, Inc. v. Dalton, Secretary of the Navy, 14 FPD 63 (CAFC 1995).



-A T4C settlement proposal is a non-routine submission and can, therefore, be a claim.  Not every non-routine submission is a Contract Disputes Act claim, however.  Since a termination settlement proposal is initially submitted for the purposes of negotiation, rather than for a Contracting Officer’s final decision, it is not a claim until the parties arrive at an impasse and it is certified, if over $100,000. James Ellett Construction v. U.S., 93 F3d 1537 (Fed.Cir. 1996). The Board has also adopted this reasoning. Central Environmental, Inc., ASBCA 51086, 98-2 BCA 29,912.




-This result is consistent with FAR 49.112.2(d) which allows interest on settlement proposals only if they are priced by unilateral determination and the contractor appeals such determination under the Disputes clause. (Shouldn’t the contractor have the right to submit its settlement proposal as a certified claim, if chooses to do so, by immediately demanding a final decision upon submission?  Or can the TCO express a willingness to negotiate and thereby avoid an immediate impasse?  Such a situation would probably be rare since the contractor would ordinarily want to lay the foundation to argue that its settlement (proposal preparation) expenses were incurred in preparation for negotiations rather than as costs of prosecuting a claim against the United States.) Compare, Fisherman’s Boat Shop, Inc., ASBCA 50324, 97-2 BCA 29,257 (Contractor can submit request for equitable adjustment for the purposes of negotiation rather than final decision, thereby avoiding matter becoming immediate claim within meaning of Contract Disputes Act) with Essex Electro Engineers, Inc., ASBCA 43633 et al, 94-2 BCA 26,902, recon. Denied, 1994 WL 660654 (18 Nov 1994) (Contractor cannot submit T4C settlement proposal and create an immediate impasse by demanding a final decision.)




-Costs incurred prior to certifying a claim under the Contract Disputes Act are presumed to be allowable. Betancourt & Gonzalez S.E., DOTBCA Nos. 2785 et al, 96-1 BCA 28,033.  Compare, Plano Builders Corp. v. U.S., 40 Fed. Cl. 635 (1998)—If the contractor immediately submits a claim (presumably certified, if over $100,000) instead of first trying to negotiate an equitable adjustment, the costs incurred to submit the claim may be viewed as unallowable costs associated with the prosecution of a claim against the United States under FAR 31.205-47(f). (Does allowability of proposal preparation expenses turn upon whether the contractor immediately certifies its claim?  If so, a contractor will spend all its preparation costs preparing to litigate, submit an uncertified request for equitable adjustment, negotiate briefly, then certify its claim when it does not immediately receive the relief sought.  (Is certification a logical distinction? - Maybe for requests for equitable adjustment (REAs), it’s a bright-line for determining when an REA over $100K becomes a claim, but not for termination settlement proposals?)





-After the contractor initiates notice of appeal from a Contracting Officer's final decision, legal fees (including those incurred incident to alternate disputes resolution) are unallowable costs of prosecuting a claim against the U.S.- Qualex International, ASBCA No.41962, 93-1 BCA 25,517 (1992).





-Under pre-Reflectone thinking, the “objective reason why the contractor incurred the cost” was the distinguishing factor between claim preparation costs, which may be allowable, and claim prosecution costs, which are not.  “If the cost was incurred for the genuine purpose of materially furthering the negotiation process,” it is allowable.  Bill Strong Enterprises, Inc. v. Shannon, 49 F3d 1541 (Fed. Cir. 1995).  The key distinction in determining the allowability of such costs was “the underlying purpose in incurring the cost.”  Bill Strong Enterprises, Inc., ASBCA Nos. 42946, 43896, 96-2 BCA 28,428. (This test could be easily manipulated by contractors.)



Note that Ellett, supra, also held that a termination settlement proposal (SF1436) certification can be considered to be a defective Contract Disputes Act certification that can be corrected at trial.  Previously, the ASBCA held that a SF1436 certification was too dissimilar from the Contract Disputes Act certification requirements to be considered even an attempt to certify the submission as a claim under the Act.  See, Chan Computer Corp., ASBCA No. 46763, 96-1 BCA 28,005.  The Board has since reversed its view and now follows Ellett.  See Metric Constructors, Inc., ASBCA 50843, 98-2 BCA 30,088.



When termination settlement negotiations reach an impasse, the contractor “should” make a written that the TCO issue a final decision unilaterally establishing the amount allowed.  Failure to make such a written demand after an impasse arises, however, will not necessarily defeat the contractor’s ability to establish that its settlement proposal has become a “claim” for which it is entitled to recover interest.  Under Ellett, the original settlement proposal is considered to be an implied demand for a final decision when and if an impasse later occurs.  It also seems that the contractor does not have to certify its claim after an impasse arises since it can rely upon the prior SF1436 as a defective certification.  Medina Constr. Ltd. v. U.S., 43 Fed. Cl. 537,551 (1999).



The key to determining when a settlement proposal becomes a “claim” is determining when an impasse has occurred.  This is not always an easy task.  If agreement is not reached within a reasonable time, an impasse may be found.  Mediax Interactive Technologies, Inc., ASBCA 43961, 99-2 BCA 30,453 (contractor submitted certified claim demanding final decision after audit completed and attempted negotiations failed to arrive at settlement), Central Environmental, Inc, supra, (proposal in audit, second request for a decision, only 4 months passed from date proposal submitted, but no negotiations had yet occurred.), Metric Contructors, Inc., supra ( TCO issued unilateral price determination after negotiations failed to arrive at agreement).  But, if the contractor only orally requests that the contracting officer either negotiate a settlement or issue a final decision, and the parties then spend 2 and ½ years negotiating before they arrive at a settlement amount; there was no impasse, therefore, no claim (no interest due).  Rex Systems, Inc., ASBCA 49502, 99-1 BCA 30,179; aff’d 99-1 BCA 30,377.


Partial Termination for Convenience


-Unbalanced bids/prices put the contractor at risk if the Government terminates the higher priced items and leaves the contractor to only perform the lower priced/loss items.  Deletion of major portions of a construction project was properly treated as a partial T4C based upon the magnitude of the work deleted.  Even though the contract prices were unbalanced, the price for the deleted work was properly subtracted from the overall contract price, not the lower anticipated costs to perform the deleted work, with a reasonable allowance for profit. Manis Drilling, IBCA No. 2658, 93-3 BCA 25,931.



-Contractor is entitled to an equitable adjustment to the non-terminated segment to re-allocate non-recurring costs, take into account effects of termination on learning curve, etc.; but is not entitled to renegotiate prices. 

INVALID TERMINATIONS FOR CONVENIENCE

Why challenge T4C: If the termination held to be invalid, the contractor may recover anticipatory profits/ripple costs/unallowable costs/breach of contract damages.


Government Must Not Act in Bad Faith



-"Well-nigh irrefragable proof" required



-Mere proof of Government breach of contract is insufficient, must show specific intent to injure the contractor



-Proof that Government attempted to kill the program by fostering cost overruns may be sufficient to constitute bad faith - motion for summary judgment denied. Solar Turbines, Inc. v. U.S., 23 Cl. Ct. 142 (1991) (Recovery would not have been subject to the Limitation of Cost provisions either, but Solar was unable at trial to show specific intent by the Navy to harm the contractor and lost. Solar Turbines, Inc. v. U.S., 11 FPD 128 (Cl. Ct. 1992).



-Not bad faith to terminate contract in order to eliminate a conflict between the contractor and the Postmaster. Melvin R. Kessler, PSBCA No.2820 et al, 92-2 BCA 24857; aff'd on recon., 92-2 BCA 25092.



-The fact that the Government still needs the terminated work does not necessarily establish bad faith in terminating the contract for convenience. TLT Construction Corp., ASBCA No. 40501, 93-3 BCA 25,978.



-"Changed circumstances" since date of award required?




-Torncello v. U.S., 681 F2d 756 (Ct. Cl. 1982) held that it was a breach of contract when the Government failed to place orders under a requirements contract if the Government awarded the contract with the intent to purchase certain items from an existing (cheaper) source instead. The Court seemed to say that the Termination for the Convenience of the Government provisions could be used only if there had been a change in circumstances since award. Subsequent cases have narrowly construed the Torncello holding, however.




-Torncello means that the Government cannot award a contract knowing full well that it will not honor the contract, then attempt to use the termination for convenience provisions to avoid payment of breach of contract damages. Salsbury v. U.S., 905 F2d 1518,1521 (Fed. Cir. 1990) (That would be bad faith).




-If the Government learns after award that the effort contracted for is also covered by another (better) contract, termination for convenience is an acceptable course of action.  Systems Technology Corp. v. U.S., 24 Cl. Ct. 699 (1992).




-Need for a cardinal (out-of-scope) change to accomplish unanticipated asbestos removal in a demolition project justified termination and re-solicitation.  Krygoski Construction Co., Inc. V. U.S., 94 F3d 1537, 15 FPD 88 (CAFC 1996), cert. denied, 117 S.Ct. 1691 (1997).

TERMINATION FOR CONVENIENCE AFTER CONTRACT COMPLETION?

Can only terminate executory portions of contract


Cannot retroactively terminate for convenience the guaranteed minimum quantity on an indefinite delivery/indefinite quantity contract after contract completion. PHP Healthcare Corp., ASBCA No.39207, 91-1 BCA 23647, relying upon Maxima Corp. v. U.S., 847 F2d 1549 (Fed. Cir. 1988).



-Carroll Automotive, ASBCA 50993, 98-2 BCA 29,864 extended this principle to requirements contracts where the government ordered its needs from another source without issuing a partial termination notice, thus opening the possibility of contractor recovery of anticipatory profits on such misplaced orders even if there was no evidence of government bad faith!




-Partial termination of a requirements contract for the Government’s convenience is allowed when the Government learns of a better source of supply after the requirements contract was awarded (see, Systems Technology Corp. v. U.S., supra), but it is important to actually issue a termination notice to the requirements contractor before the requirements contract ends.



-Rather than paying the contract price for the minimum quantity that was never ordered, the Board in PHP remanded the case to give the contractor the opportunity to prove its actual damages. (Note: Maxima Corp. seems unique to its facts. The Court considered "standing by to perform" to be full contract performance entitling Maxima to be paid the guaranteed minimum contract price - so did the Contracting Officer initially.  In fact, the parties had entered into a binding contract modification that extended the contract period of performance on that premise.)



-Collectively, these cases stand for the simple proposition that a fully performed contract cannot be terminated (i.e., there is nothing left to terminate). PHP recognizes that the Government's failure to order the guaranteed minimum quantity should be treated as a Government breach of contract instead of a termination for convenience when the Government waits until the end of the contract to delete the undelivered portion of the guaranteed minimum.



-The Board will no longer apply the constructive termination concept to situations where the underlying contract is over?  Isn’t the underlying contract always over by the time the matter is before the Board for a decision?  Is the constructive termination doctrine dead?)



-Lesson-learned: The Government should be careful to guarantee minimum quantities in ID/IQ contracts in terms of units to be ordered, if possible; not in terms of a guaranteed minimum price to be paid, and should terminate any undesired quantities before the ordering period expires.


A solicitation was held to be defective when it provided that failure to order the guaranteed minimum quantity under an indefinite quantity/indefinite delivery contract would be treated as a constructive termination for the convenience of the Government. GAO stated that the contracting agency must affirmatively terminate for its convenience before the end of the contract performance period, if it is to terminate at all.  Southwest Laboratory of Oklahoma, Inc., B-251778, 93-1 CPD 368 (5 May 1993).
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