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A.  Bilateral Contract Modifications

1.  Supplemental agreements should be implemented by a bilateral contract modification executed by the parties to the contract. FAR 43.103(a), 43.301.

2.  A settlement agreement can be a separate document incorporated by reference into a supplemental agreement, but it is better practice to include all of the terms and conditions of a settlement in the supplemental agreement itself (i.e., an integrated agreement is less likely to result in future disputes as to the actual terms of the agreed-to settlement).

3.  First, the parties should agree to and document the basis for the particular claim (liability) and, then, what relief the party (usually the contractor) is seeking.  If the contractor is requesting the payment of additional money (an equitable adjustment to the contract price), ensure that the amount claimed is for the full price increase (all elements of the equitable adjustment) which the contractor intends to seek as a result of the identified claim.  The amount claimed should be for a sum certain, and not just for partial payment of some amount to be identified at some later date after the contractor has fully performed the contract.  Some contractors attempt to get the Government to admit liability for a relatively small price increase or schedule slip and then, after the Government agrees to the modest price increase/schedule extension, follow-up with larger claims based upon the same grounds.  The fact that the Government has already admitted liability for the small adjustment will often make it difficult, if not impossible, for the Government to deny liability when the larger claims are submitted later based upon the same bases of entitlement.  This situation can be avoided by insisting that the contractor assert the full scope of any relief it believes it is entitled to when it first submits its claim.  The contract file should be documented to reflect that approach and the supplemental agreement embodying the settlement should release the Government from any and all rights the contractor may have to equitable adjustment (and damages, if applicable) for any increased costs (including, but not limited to, costs resulting from delays, disruption, or loss of efficiency) and associated profit and schedule adjustments, under the Changes clause or any other contract provision, or otherwise, including any right to payment of interest accruing before or after the effective date of the settlement agreement under the Contracts Disputes Act (41 U.S.C. 611), with respect to the particular claim settled.

4.  Cumulative delay and disruption claims are a bit more problematic when it comes to settling claims.  The theory behind cumulative delay and disruption claims is that the number and/or character of all the changes issued were so great or so complex that they, collectively, altered the nature of the bargain.  Stated another way, issuing the group of changes collectively was, itself, a breach of contract or a cardinal change.  See Triple “A” South, ASBCA 46866, 94-3 BCA 27,194; Centex Bateson Construction., Inc., VABCA 4613, 5162-5165, 99-1 BCA 30,153 for a discussion of the underlying theory and practical difficulties of identifying the cost growth for which the government should be held responsible.  Every change may cause delay and disruption to both the changed and the unchanged work,  Immediate, direct disruption costs resulting from issuing a change are usually captured in negotiating the equitable adjustment associated with the particular change (and would be covered by the subsequent release).  Once the number or complexity of all the changes issued alters the fundamental character of the contract, however, at that point, a separate claim arises for the synergistic effects of the changes in terms of loss of productivity and inefficiencies (cumulative delay and disruption).  These costs are supposed to be the increased delay and disruption costs resulting from the synergistic effects of all the changes issued.  The difficulty in isolating such costs from other direct delay and disruption cost overruns for which the government should not be held responsible (cost growth resulting from contractor-caused inefficiencies, poor management, or underestimating direct delay and disruption or other costs in the initial pricing of the changes) is apparent.  Also, if the basis for a cumulative delay and disruption claim does not even arise until the number or complexity of all changes issued constitutes a cardinal change, shouldn’t all delay and disruption costs incurred before the claim arose also be excluded in computing any price adjustment due the contractor?  Shouldn’t the contractor be compensated for only the cumulative delay and disruption resulting from the changes which exceeded the reasonable threshold of in-scope changes allowed under the contract?

5.  If the basis for the claim entitles the contractor to immediate compensation (usually true only in breach of contract cases or breaches 

treated as constructive changes), structure the settlement to allow the contractor to bill for its current losses/damages immediately upon execution of the settlement agreement.  By allowing for immediate payment, you should be able to negotiate a settlement for less cost than if you were to include the damages recovery in the equitable adjustment to the price of the affected contract item which can only be billed for later, after completion and acceptance of the item. (Examples: defective specification claims, impossibility of performance, Government hindering of performance, other breach of contract claims that are treated as constructive changes).  Cf., Laka Tool & Stamping Co. v. U.S., 226 Ct. Cl. 83, 639 F2d 738 (1980) recognizing contractor’s right to be paid such damages independent from the payment of the price for the affected end-item).

6.  When settling a claim on a fixed price contract containing a Limitation of Government Obligation (LOGO) clause (DFARS 252.232-7007), if the contract price had previously been fully funded, be careful to either fully fund the settlement value or expressly state that the sum allotted to the contract is some lesser amount pursuant to the terms of the LOGO clause.

7.  A supplemental agreement which does not contain a release will not bar subsequent claims for further relief, especially if the later claims are for elements of recovery (delay, disruption, loss of efficiency, other cost elements) not considered when the earlier adjustment was negotiated.  Absent a release, a price adjustment modification will be narrowly construed if there is any doubt whether the costs subsequently claimed were considered when the earlier adjustment was negotiated.  C.f., Wright Ass’n, Inc., ASBCA 33721, 87-3 BCA 20,056; Crawford Technical Services, Inc., ASBCA 40388, 93-3 BCA 26,136; Neilson’s, Inc., IBCA 1126-9-76, 79-1 BCA 13,729.

8.  On the other hand, do not over-reach by attempting to insert a broad, general release in a settlement modification if the negotiated settlement only considered the schedule and cost impact of specific claims.  Such tactics not only raise ethical issues, but are of little value since the contractor can later seek contract reformation on the basis that the settlement language did not accurately reflect the actual agreement of the parties (mutual mistake in the integration).  C.f., J. T. Construction Co., ASBCA 42372, 92-3 BCA 25,023.  The contractor might also avoid the broad release under such circumstances by arguing that the release is severable from the particular claim that was settled and, therefore, not binding due to lack of consideration.  C.f., Paccon, Inc. v. U.S., 185 Ct. Cl. 24, 399 F2d 162 (1968).  If the Government wants a general release from any and all claims that the contractor presently has, whether known or unknown, the Contracting Officer should negotiate the settlement on the basis of a bundled settlement of all such claims rather than attempting to insert a broad release as a “freebie” after-the-fact.

9.  If you exclude certain claims/requests for equitable adjustment from a release, issue a final decision of the contracting officer on the excluded claims.  If you ignore the excluded claims, the contractor might not pursue the issues further until shortly before contract close-out/final payment, which may be years later.  By that time, the program office may have disbanded, key witnesses will have retired or been reassigned, and the Government will be hard-put to evaluate or dispute the merits of the ignored claims when they are resurrected.  Arguments that such claims should be barred by laches because the contractor failed to press the issues earlier will be unsuccessful since the Government also failed to protect itself by issuing a final decision (clean hands doctrine).  See, Anlagen Und Sanierungstechnik GmbH, ASBCA 49869, 97-2 BCA 29,168.

10.  Document the settlement discussions.  The contract file should contain records of the settlement discussions and the “give-and-take” process which lead to the settlement agreement, including the extent to which the Government relied upon any cost or pricing data submitted and certified by the contractor under the Truth-in-Negotiations Act, 10 U.S.C. 2306a.  Such contemporaneous documents are valuable if a dispute arises later as to the intentions of the parties at the time of the settlement.

11.  Settlements should be executed promptly after the agreement is reached to minimize the risk that either party may have a change of heart and seek to withdraw from the agreement prior to execution.

12.  Only the Attorney General has authority to settle claims (suits) pending in court, 28 U.S.C. 516, 519, Executive Order 6166.  The Contracting Officer retains authority to settle claims pending before the boards of contract appeals, but any planned settlement should be coordinated with the Air Force trial attorney.  Fiscal law considerations often make it more advantageous to settle a claim pending before the Board by means of a contract modification rather than by a stipulated judgment to be awarded by the Board.  Normally, the parties notify the Board that a settlement has been reached and the Board will then dismiss the appeal with prejudice, contingent only upon formal execution of the settlement agreement.

13.  When a litigated claim is settled, pay careful attention to the payment provisions of the contract.  If the claim were administratively settled by contract modification, the additional payment to the contractor would normally be made in accordance with the terms of the underlying contract.  If the claim is settled by a separate settlement agreement, however, and payment is made to the plaintiff under that separate agreement or by stipulated judgment (through the Judgment Fund), the Government may expose itself to double liability.  Under such circumstances, the Government may be liable to the contractor/plaintiff under the terms of the settlement agreement/judgment and also be liable to the assignee financial institution or surety under the terms of the contract. Cf., Bank of America National Trust and Savings Ass’n v. United States v. Bianchi, 13 FPD 33 (CAFC 1994).

14.  When settling a litigated claim, be careful to specify in the settlement agreement that the settlement includes any right the contractor may have to the payment of attorney fees or other litigation expenses under the Equal Access to Justice Act, 5 U.S.C. 504.

15.  If the settlement agreement involves the pricing of work yet-to-be performed, the contractor may be required to certify that the cost or pricing data associated with such effort was accurate, current, and complete under the Truth-in-Negotiations Act.  See FAR 15.403-4.


B.  Accord and Satisfaction

1.  Accord and satisfaction is a complex and often disputed method of discharging the obligations of parties.

2.  An “accord” is usually a bilateral agreement that requires some specific additional performance by one of the parties in order to satisfy a disputed claim asserted by the other party.  Spirit Leveling Contractors v. U.S., 19 Ct. Cl. 884 (1989).  “Satisfaction” occurs when the additional performance is rendered.  Restatement 2d, Contracts, Sec. 281 (1981).

3.  Accord and satisfaction are common in government contracts, for example, when the price or schedule is equitably adjusted to compensate the contractor for a change.

4.  If the supplemental agreement itself discharges the claim (recommended method), the supplemental agreement is both the accord and satisfaction.  Such a supplemental agreement is sometimes referred to as a “substituted contract.”  Kuehne & Nagel, Inc. v. U.S., 17 Ct. Cl. 11 (1989).

5.  If the claim is not to be discharged until the Government renders some future performance (perhaps actual payment of the increased price), the agreement is an “executory accord.”  As such, the underlying claim is not discharged until the subsequent performance is rendered (the satisfaction).

6.  The above distinction can be important.  If the supplemental agreement is a substituted contract, the parties’ future rights are based solely upon that new (revised) contract.  If the supplemental agreement is only an executory accord, however, if the Government fails to render the required additional performance (satisfaction), the original claim is resurrected.  See, Cibinic & Nash, Administration of Government Contracts, 3d edition, pages 1219-1221.

C.   Releases

1.  The sample release at FAR 43.204(c)(2) is not recommended for use.  That example of a release is vague and does not address various important aspects of a settlement.  Instead, the following sample is suggested for use (tailored, as appropriate):

Release:  This supplement agreement constitutes full and complete settlement of contractor’s rights to equitable adjustment, whether under the Changes clause or any other contract provision, damages, or any other relief with respect to [describe the basis for liability—a change order, defective specifications, defective government-furnished property?] [If in litigation, refer to the ASBCA case by docket number; otherwise, refer to contractor’s claim submission].  In consideration of the adjustments made herein, the Contractor relinquishes any rights it may have against the Government with respect to the above-referenced claim(s), whether presently known or unknown, including, but not limited to delay, disruption, loss of efficiency, and/or impact costs resulting from the facts and circumstances which constitute the basis for the above claim(s); including any and all interest to which the contractor may be entitled with respect to the above claim(s) under the Contract Disputes Act, 41 U.S.C. 611; and [if the claim is in litigation] any attorney fees or other litigation expenses to which the contractor may be entitled under the Equal Access to Justice Act, 5 U.S.C. 504(a)(1).  As a part of the consideration for this settlement, the contractor agrees to withdraw its appeal to the Armed Services Board of Contract Appeals (ASBCA # Insert) with prejudice.

2.  Releases signed during contract performance are liberally construed; but, like any other contract provision, courts and boards will interpret the meaning and scope of a release by examining the objective intent of the parties and, if appropriate construe ambiguities against the drafter.  When there is doubt whether a release was intended to cover a particular element of a claim and that element was not included in the prior negotiated settlement, the court/board may allow the contractor to pursue further recovery.  This often happens in construction contracts, when the increased costs and schedule impact of a change are negotiated and settled, but the contractor did not at that time pursue certain elements of its potential recovery; often delay, disruption, and/or loss of efficiency costs.  That is why it is important to insist that the contractor assert its full right to recovery during the initial negotiation (or to specifically identify and at least negotiate a not-to-exceed amount for those elements that cannot be definitized during the initial settlement negotiations.

3.  The Contracting Officer may negotiate a settlement of specific, known government claims, which can be asserted under the Contract Disputes Act.  The Contracting Officer should not grant a general release of government claims not presently known nor should the Contracting Officer waive administrative remedies associated with suspension or debarment or the Government’s rights with respect to fraud or other criminal misconduct.

C.   Discharge by Final Payment

1.  Discharge is “the extinguishment of all or a part of the continuing rights and obligations of the parties under a contract.” Cibinic & Nash, Administration of Government Contracts, 3d edition, pages 1209-1210.  It can occur by the execution of mutual releases by which each party releases the other from any obligations remaining to be performed, or by a contract modification in the form of an accord and satisfaction, as previously discussed.



2.  Final Payment Doctrine

-Final payment occurs after completion and acceptance of all work required by the contract, including the completion of contract closeout activities.

- Some clauses bar the assertion of contractor claims under that clause subsequent to final payment.  (Examples include the Changes clause, FAR 52.243-1, 52.243-4; Suspension of Work clause, FAR 52.212.12.)

- There is a general presumption (even without a clause) that final payment extinguishes the rights and obligations of both parties, but the presumption is overcome if the basis for the claim was latent (not reasonably able to be known prior to final payment), mis-representation amounting to fraud was involved, or a contract provision specifically provides that a particular claim survives final payment.

3.  Some cases state that final payment is not a bar to Government claims asserted within a reasonable time.  C.f., Berkley Construction Co., PSBCA 1153, 84-1 BCA 17,047; American Western Corp. v. U.S., 730 F2d 1486 (Fed. Cir. 1984). (But, most government claims are asserted pursuant to clauses which specify how long the government has to pursue the claim or the claim is based upon latent conditions.)

4.  In certain types of contracts, the contractor is required to execute a general release as a condition to final payment.  (C.f., cost reimbursement contracts, the Allowable Cost and Payment clause, FAR 52.216-7; construction and architect/engineering contracts, the Payments under Fixed Price Construction Contracts clause, FAR 52.232-5(h)(3), Payments under Fixed Price Architect/Engineering Contracts, FAR 52.232-10(d); and Payments under Time and Materials and Labor-Hour Contracts clause, FAR 52.232-7).

5.  General releases signed incident to final payment are given more weight than releases contained in individual contract modifications. Middlesex Contractors & Riggers, Inc., ICBCA 1964, 89-1 BCA 21,557.

6.  A contractor can except specific future claims from a general release executed incident to final payment; but, to be effective, the exception must describe the substance and amount demanded.  Vague “blunderbuss” exceptions will not be enforced. Mingus Constructors, Inc. v. U.S., 812 F2d 1387 (Fed. Cir. 1987).

7.  Only the act of making final payment gives legal effect to a release executed as a condition to final payment.  If a contractor informs the Contracting Officer prior to final payment that it mistakenly executed the general release without reserving a specific claim that it desires to exclude from the release, the claim can be (will be) excluded. DNH Development Corp., 57 Comp. Gen. 407 (B-191140), 78-1 CPD 270.

8.  The contractor has the right to exclude any number of specific claims it desires from the coverage of the general release so long as the substance of each claim and amount claimed is reasonably well defined.

9. If the Contracting Officer knows or should know that the contractor is asserting the right to an equitable adjustment, final payment cannot occur. Gulf & Western Industries, Inc. v. U.S., 6 Cl. Ct. 742 (1984).  This view leaves the door open for the contractor to assert even further claims while “asserted” claims are being evaluated.  This circular reasoning would seem especially troublesome on contracts which do not require a general release (subject only to specific noted exceptions) incident to contract closeout.
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