RIGHTS IN TECHNICAL DATA AND COMPUTER SOFTWARE

UNDER

THE DEFENSE FEDERAL ACQUISITION REGULATION SUPPLEMENT (DFARS)

Fredric L. Sinder

Patent and Data Investigations

Directorate of Intellectual Property Law

AFMC LO/JAZ

2240 B St., Rm 100

Wright-Patterson AFB OH 45433-7109

(937) 255-2872

EMAIL fredric.sinder@wpafb.af.mil

[NOTE: This Material Generally Has Not Yet Been Updated to Reflect the New Material in Accompanying PowerPoint Presentation]

TOPICS

I.
BACKGROUND

II.
KEY DEFINITIONS

III.
COMPETING INTERESTS OF GOVERNMENT AND CONTRACTORS

IV.
BASIC POLICIES

V.
PUTTING IT ALL TOGETHER - WHO GETS WHAT RIGHTS IN TECHNICAL DATA AND COMPUTER SOFTWARE?  TWO PART ANSWER:
FIRST, FOLLOW THE FUNDS.






SECOND, WAS DELIVERY REQUIRED,






WAS IT DELIVERED AND HOW WAS






IT MARKED?

VI.
DATA MARKING AND IDENTIFICATION REQUIREMENTS

VII.
DISPUTES

VIII.
SMALL BUSINESS INNOVATIVE RESEARCH (SBIR) PROGRAM

IX.
RIGHTS IN SPECIAL WORKS

X.
ACQUISITION OF EXISTING RIGHTS WITHOUT MODIFICATION

XI.
ARCHITECT-ENGINEER SERVICES

XII.
DEFERRED DELIVERY OF TECHNICAL DATA OR COMPUTER SOFTWARE

XIII.
DEFERRED ORDERING OF TECHNICAL DATA OR COMPUTER SOFTWARE

XIV.
FLOWDOWN OF CLAUSES

XV.
WRAP-UP AND REVIEW OF RELEVANT DFARS CLAUSES

[Provisions of the DFARS, the FAR and other relevant regulations may be found at the extraordinarily useful website http://farsite.hill.af.mil/.]

OUTLINE

I.
BACKGROUND


A.
Intellectual Property



1.
Patents




a.
Utility patents protect “[a]ny new and useful process, machine, manufacture, or composition of matter, or any new and useful improvement thereof . . .”  35 USC 101.




b.
Provides right to exclude others from making, using or selling patented invention. 35 USC 271.




c.
Patent protection is available for inventions made by U.S. Government employees.




d.
Design patents protect new, original and ornamental designs.  35 USC 171.




e.
Plant Patents protect new and distinct varieties of plants.  35 USC 161.




f.
Nothing in the Data Rights and Computer Software DFARS provisions implies a license to the U.S. Government under any patent.  Patent Rights are treated separately in Part 52 of the FAR.



2.
Copyright




a.
Protects “[o]riginal works of authorship fixed in any tangible medium of expression . . .” 17 USC 103.





1.
Includes literary works (which includes computer programs), musical works, dramatic works, pantomimes and choreographic works; pictorial, graphic, and sculptural works; motion pictures and other audiovisual works; sound recordings; and, architectural works.  17 USC 102.




b.
Provides exclusive (and separable) rights to reproduce, prepare derivative works, distribute copies, perform publicly and display publicly.  17 USC 106.




c.
Copyright protection is not available for works of the U.S. Government, but U.S. Government may receive and hold copyrights transferred to it by assignment, bequest or otherwise.  17 USC 105.




d.
Contractors and subcontractors may assert copyrights in technical data and computer software to be delivered under a U.S. Government contract.  As described later, the rights of the U.S. Government in that technical data and computer software are governed by the relevant DFARS clauses and are not affected by any copyright restrictions.  Those copyright restrictions may, however, be effective against other non-U.S. Government parties to the extent they are not using the technical data or computer software for the benefit of the U.S. Government.



3.
Trade Secrets




a.
Protects information, including a formula, pattern, compilation, program, device, method, technique, or process that derives independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use; and, which is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.  Uniform Trade Secrets Act.




b.
“[T]he term ‘trade secret’ means all forms of financial, business, scientific, technical, economic, or engineering information, including patterns, plans, compilations, program devices, formulas, designs, prototypes, methods, techniques, processes, procedures, programs, or codes, whether tangible or intangible, and whether how stored, compiled, or memorialized physically, electronically, graphically, photographically, or in writing if (A) the owner thereof has taken reasonable measures to keep such information secret; and (B) the information derives independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable through proper means by the public . . .”  18 USC 1839(3), Economic Espionage Act of 1996.




c.
Actual or threatened misappropriation may be enjoined and damages recovered.




d.
Only limited trade secret protection available for U.S. Government information.  See 15 USC 3710a(c)(7)(B) for trade secret protection of information developed by U.S. Gov’t employees under a Cooperative Research and Development Agreement.



4.
Trademarks and Service Marks




a.
Source identifiers.  15 USC 1051 et seq.



5.
Other Intellectual Property (Such as the subject of this Outline - Technical Data and Computer Software under the DFARS)




a.
Intellectual property as defined by law, regulation or agreement.  Example:  Treatment of technical data and computer software delivered under a DOD contract is governed by the provisions of the DFARS.  Treatment of technical data and computer software delivered under U.S. Government contracts other than DOD is generally governed by corresponding provisions of the FAR.  Another example:  Mast works represent the design of semiconductor chip layers and are governed by a sui generis statute at 17 USC 901-914.




b.
Extent of protection defined by the applicable law, regulation or agreement.  Fundamentally, the extent of protection is determined by the FAR and DFARS contract clauses, that is, by contractual agreement.




c.
Therefore, treatment of technical data and computer software under DFARS is not necessarily the same as treatment of similar property under conventional trade secret and copyright doctrines.  Be careful.  The same problem can occur in commercial settings where the contractually enforceable terms of a “software” license "agreement" may differ considerably from the terms of a “copyright” license.
II.
SOME KEY DEFINITIONS


A.
Technical Data



1.
“Technical data means recorded information, regardless of the form or method of the recording, of a scientific or technical nature (including computer software documentation). The term does not include computer software or data incidental to contract administration, such as financial and/or management information.”  DFARS 252.227-7013(a)(14).



2.
Technical data, as used here, does not mean an item being developed under a DOD contract.  It also does not mean the design for an item being developed under a DOD contract.  It means the recorded data that describes, or illustrates, that design.  Rights in technical data, the subject of this outline, means what the DOD, and through it the entire U.S. Government, is allowed to do with that technical data.  In traditional jargon, we are dealing with a class of license rights defined by agreement.  Note that reverse engineering, in which the physical item is studied to independently create new technical data to give to others for duplication of the original item, is always allowed (or, stated more precisely, is usually not disallowed by contractual agreement).  Reverse engineering of computer software, however, is not always allowed (that is, usually disallowed by contractual agreement).



3.
Technical data worth fighting over is technical data having sufficient detail so that persons other than the original developer of the item can duplicate the item.  There are two types of fights to be fought.  First, whether the technical data should be (i.e., needed to be), or can be, listed as a deliverable?  If not listed as a deliverable, then there is nothing to fight over.  Second, is the technical data sufficiently detailed to meet the requirements listed for them in the contract?  Also, technical data describing an item previously developed exclusively with U.S. Government funds, if not originally made a deliverable, can be made a deliverable in a later follow-on contract.

B.
Computer Software, Programs and Databases



1.
“Computer software means computer programs, source code, source code listings, object code listings, design details, algorithms, processes, flow charts, formulae and related material that would enable the software to be reproduced, recreated, or recompiled. Computer software does not include computer data bases or computer software documentation.”  DFARS 252.227-7013(a)(3).



2.
“Computer program means a set of instructions, rules, or routines recorded in a form that is capable of causing a computer to perform a specific operation or series of operations.”  DFARS 252.227-7013(a)(2).



3.
“Computer software documentation means owner's manuals, user's manuals, installation instructions, operating instructions, and other similar items, regardless of storage medium, that explain the capabilities of the computer software or provide instructions for using the software.”  DFARS 252.227-7013(a)(4).



4.
“Computer data base means a collection of data recorded in a form capable of being processed by a computer. The term does not include computer software.”  DFARS 252.227-7013(a)(1).


C.
Rights in Technical Data and Computer Software



1.
Unlimited Rights




a.
Technical Data.  “Unlimited rights means rights to use, modify, reproduce, perform, display, release, or disclose technical data in whole or in part, in any manner, and for any purpose whatsoever, and to have or authorize others to do so.”  DFARS 252.227-7013(a)(15).




b.
Computer Software.  Unlimited rights means rights to use, modify, reproduce, release, perform, display, or disclose computer software or computer software documentation in whole or in part, in any manner and for any purpose whatsoever, and to have or authorize others to do so.”  DFARS 252.227-7014(a)(15).



2.
Limited Rights




a.
Technical Data.  “Limited rights means the rights to use, modify, reproduce, release, perform, display, or disclose technical data, in whole or in part, within the Government.  The Government may not, without the written permission of the party asserting limited rights, release or disclose the technical data outside the Government, use the technical data for manufacture, or authorize the technical data to be used by another party, except that the Government may reproduce, release or disclose such data or authorize the use or reproduction of the data by persons outside the Government if reproduction, release, disclosure, or use is-






(i)
Necessary for emergency repair and overhaul; or






(ii)
A release or disclosure of technical data (other than detailed manufacturing or process data) to, or use of such data by, a foreign government that is in the interest of the Government and is required for evaluational or informational purposes; [and in either case is]






(iii)
Subject to a prohibition on the further reproduction, release, disclosure, or use of the technical data; and






(iv)
The contractor or subcontractor asserting the restriction is notified of such reproduction, release, disclosure, or use.”  DFARS 252.227-7013(a)(13).




b.
Technical data or computer software delivered to the U.S. Government with restrictions on use, modification, reproduction, release, performance, display or disclosure may not be provided to third parties unless the intended recipient completes and signs the use and non-disclosure agreement at DFARS 227.7103-7(c) prior to release or disclosure of the data.  (Note:  The non-disclosure agreement at DFARS 227.7103-7(c) has caused much confusion.  Use of the non-disclosure agreement by itself does not permit release of technical data delivered with less than unlimited rights to contractors.  The exceptions listed above, or actual permission from the supplier of the data, is still required.)



3.
Restricted Rights




a.
Computer Software.  “Restricted rights apply only to noncommercial computer software and mean the Government's rights to-






(i)
Use a computer program with one computer at one time.  The program may not be accessed by more than one terminal or central processing unit or time shared unless otherwise permitted by this contract;






(ii)
Transfer a computer program to another Government agency without the further permission of the Contractor if the transferor destroys all copies of the program and related computer software documentation in its possession and notifies the licensor of the transfer. Transferred programs remain subject to the provisions of this clause;






(iii)
Make the minimum number of copies of the computer software required for safekeeping (archive), backup, or modification purposes;






(iv)
Modify computer software provided that the Government may-







(A)
Use the modified software only as provided in paragraphs (a)(14) (i) and (iii) of this clause; and







(B)
Not release or disclose the modified software except as provided in paragraphs (a)(14) (ii), (v) and (vi) of this clause;






(v)
Permit contractors or subcontractors performing service contracts (see 37.101 of the Federal Acquisition Regulation) in support of this or a related contract to use computer software to diagnose and correct deficiencies in a computer program, to modify computer software to enable a computer program to be combined with, adapted to, or merged with other computer programs or when necessary to respond to urgent tactical situations, provided that-







(A)
The Government notifies the party which has granted restricted rights that a release or disclosure to particular contractors or subcontractors was made;







(B)
Such contractors or subcontractors are subject to the use and non-disclosure agreement at 227.7103-7 of the Defense Federal Acquisition Regulation Supplement (DFARS) or are Government contractors receiving access to the software for performance of a Government contract that contains the clause at DFARS 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends;







(C)
The Government shall not permit the recipient to decompile, disassemble, or reverse engineer the software, or use software decompiled, disassembled, or reverse engineered by the Government pursuant to paragraph (a)(14)(iv) of this clause, for any other purpose; and







(D)
Such use is subject to the limitation in paragraph (a)(14)(i) of this clause; and






(vi)
Permit contractors or subcontractors performing emergency repairs or overhaul of items or components of items procured under this or a related contract to use the computer software when necessary to perform the repairs or overhaul, or to modify the computer software to reflect the repairs or overhaul made, provided that-







(A)
The intended recipient is subject to the use and non-disclosure agreement at DFARS 227.7103-7 or is a Government contractor receiving access to the software for performance of a Government contract that contains the clause at DFARS 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends; and







(B)
The Government shall not permit the recipient to decompile, disassemble, or reverse engineer the software, or use software decompiled, disassembled, or reverse engineered by the Government pursuant to paragraph (a)(14)(iv) of this clause, for any other purpose.”  DFARS 252.227-7014(a)(14).




b.
Technical data or computer software delivered to the U.S. Government with restrictions on use, modification, reproduction, release, performance, display or disclosure may not be provided to third parties unless the intended recipient completes and signs the use and non-disclosure agreement at DFARS 227.7103-7(c) prior to release or disclosure of the data.  (Note:  See note to II.C.2.b. above)




c.
Remember that there is no clause for commercial computer software, so that, in the absence of a specifically negotiated license, the Gov’t takes commercial computer software under the same terms and conditions as generally offered to the public.  “Restricted rights” do not apply and a restricted rights legend is not required.





(i)
Except that, DFARS 227.7202-1(a) adds “unless such licenses are inconsistent with Federal procurement law or do not otherwise meet user needs.”





(ii)
As a practical matter for off-the-shelf software, “inconsistent” is probably limited to dispute and payment provisions.





(iii)
Non off-the-shelf software, even if “commercial,” may also be subject to DOD right to require a termination for convenience of the government clause.





(iv)
During negotiations for commercial computer software, contractors may attempt to insert contract provisions that are not the same as generally offered to the public.  We do not have to agree to those.





(v)
This is becoming an increasingly important area.  Guidelines for negotiating commercial software licenses should be available on the web site for this course.


4.
Government Purpose Rights (GPR)




a.
Technical Data.  “Government purpose rights means the rights to-






(i)
Use, modify, reproduce, release, perform, display, or disclose technical data within the Government without restriction; and






(ii)
Release or disclose technical data outside the Government and authorize persons to whom release or disclosure has been made to use, modify, reproduce, release, perform, display, or disclose that data for United States government purposes.”  DFARS 252.227-7013(a)(12).




b.
Computer Software.  “Government purpose rights means the rights to-






(i)
Use, modify, reproduce, release, perform, display, or disclose computer software or computer software documentation within the Government without restriction; and






(ii)
Release or disclose computer software or computer software documentation outside the Government and authorize persons to whom release or disclosure has been made to use, modify, reproduce, release, perform, display, or disclose the software or documentation for United States government purposes.”  DFARS 252.227-7014(a)(11).




c.
Technical data or computer software delivered to the U.S. Government with restrictions on use, modification, reproduction, release, performance, display or disclosure may not be provided to third parties unless the intended recipient completes and signs the use and non-disclosure agreement at DFARS 227.7103-7(c) prior to release or disclosure of the data.



5.
Specifically Negotiated License Rights




a.
Technical Data.  “The standard license rights granted to the Government under paragraphs (b)(1) through (b)(3) of this clause, including the period during which the Government shall have government purpose rights in technical data, may be modified by mutual agreement to provide such rights as the parties consider appropriate but shall not provide the Government lesser rights than are enumerated in paragraph (a)(13) of this clause.  Any rights so negotiated shall be identified in a license agreement made part of this contract.”  DFARS 252.227-7013(b)(4).




b.
Computer Software.  “(i) The standard license rights granted to the Government under paragraphs (b)(1) through (b)(3) of this clause, including the period during which the Government shall have government purpose rights in computer software, may be modified by mutual agreement to provide such rights as the parties consider appropriate but shall not provide the Government lesser rights in computer software than are enumerated in paragraph (a)(14) of this clause or lesser rights in computer software than are enumerated in paragraph (a)(14) of this clause or lesser rights in computer software documentation that are enumerated in paragraph (a)(13) of the Rights in Technical Data—Noncommercial Items clause of this contract.  (ii)  Any rights so negotiated shall be identified in a license agreement made part of this contract.”  DFARS 252.227-7014(a)(b)(4).


D.
Developed



1.
Technical Data - “Developed means that an item, component, or process exists and is workable.  Thus, the item or component must have been constructed or the process practiced. Workability is generally established when the item, component, or process has been analyzed or tested sufficiently to demonstrate to reasonable people skilled in the applicable art that there is a high probability that it will operate as intended.  Whether, how much, and what type of analysis or testing is required to establish workability depends on the nature of the item, component, or process, and the state of the art. To be considered "developed," the item, component, or process need not be at the stage where it could be offered for sale or sold on the commercial market, nor must the item, component, or process be actually reduced to practice within the meaning of Title 35 of the United States Code.”  DFARS 252.227-7013(a)(6).



2.
Computer Software - “Developed means that-





(i)
A computer program has been successfully operated in a computer and tested to the extent sufficient to demonstrate to reasonable persons skilled in the art that the program can reasonably be expected to perform its intended purpose;





(ii)
Computer software, other than computer programs, has been tested or analyzed to the extent sufficient to demonstrate to reasonable persons skilled in the art that the software can reasonably be expected to perform its intended purpose; or





(iii)
Computer software documentation required to be delivered under a contract has been written, in any medium, in sufficient detail to comply with requirements under that contract.”  DFARS 252.227-7014(a)(6).



3.
“Developed exclusively at private expense means development was accomplished entirely with costs charged to indirect cost pools, costs not allocated to a government contract, or any combination thereof.





(i)
Private expense determinations should be made at the lowest practicable level.





(ii)
Under fixed-price contracts, when total costs are greater than the firm-fixed-price or ceiling price of the contract, the additional development costs necessary to complete development shall not be considered when determining whether development was at government, private, or mixed expense.”  DFARS 252.227-7013(a)(7) and DFARS 252.227-7014(a)(7).



4.
“Developed exclusively with government funds means development was not accomplished exclusively or partially at private expense.”  DFARS 252.227-7013(a)(8) and DFARS 252.227-7014(a)(8).



5.
“Developed with mixed funding means development was accomplished partially with costs charged to indirect cost pools and/or costs not allocated to a government contract, and partially with costs charged directly to a government contract.”  DFARS 252.227-7013(a)(9) and DFARS 252.227-7014(a)(9).


E.
Government Purpose



1.
“Government purpose means any activity in which the United States Government is a party, including cooperative agreements with international or multi-national defense organizations, or sales or transfers by the United States Government to foreign governments or international organizations.  Government purposes include competitive procurement, but do not include the rights to use, modify, reproduce, release, perform, display, or disclose technical data for commercial purposes or authorize others to do so.”  DFARS 252.227-7013(a)(11).


F.
Commercial Computer Software



1.
“Commercial computer software means software developed or regularly used for nongovernmental purposes which-





(i)
Has been sold, leased, or licensed to the public;





(ii)
Has been offered for sale, lease, or license to the public;





(iii)
Has not been offered, sold, leased, or licensed to the public but will be available for commercial sale, lease, or license in time to satisfy the delivery requirements of this contract; or





(iv)
Satisfies a criterion expressed in paragraph (a)(1) (i), (ii), or (iii) of this clause and would require only minor modification to meet the requirements of this contract.”  DFARS 252.227-7014(a)(1).

III.
COMPETING INTERESTS


A.
U.S. GOVERNMENT INTERESTS



1.
In Making Technical Data Widely Available




a.
Increase competition and lower costs by developing and locating alternative sources of supply and manufacture.  10 USC 2320(a)(2)(E)(ii).




b.
Provide for Mobilization.





(i)
A primary difference between philosophy underlying the DFARS and philosophy underlying the FAR is that non-DOD agencies are more often willing to allow a contractor to simply not deliver technical data which it wants to protect.  DOD more often requires delivery of the technical data because the items described by the data may be needed in a military emergency and, for example, the original contractor may not be able to deliver.  Both the FAR and the DFARS provide that the contractor may mark the data with appropriate restrictive markings.  The contractor’s protection is that the U.S. Government will respect those restrictive markings.



c.
Often requires delivery of data necessary for military needs, even though that data would not customarily be disclosed in commercial practice.



2.
In Restricting Public Access to Technical Data




a.
Encourage Contractors to improve existing technologies and develop new technology at private expense for both governmental and commercial needs.  10 USC 2320(a)(2)(E)(iii).





(i)
If a contractor knows that it will be able to receive future sole source procurements, it will be more willing to risk its own money for development.





(ii)
If a contractor knows that it will have an exclusive for future commercial sales, it will be more willing to risk its own money for development.





(iii)
If a contractor develops the item into a commercial item, then its future cost will come down and further development will likely be at private expense.


B.
CONTRACTORS’ INTERESTS



1.
In Restricting Public (Unlimited or GPR) Access to Technical Data




a.
Maintain competitive advantage.





(1)
Desired by original developers.



2.
In Availability of Complete Data Packages for Reprocurement Bids.





(1)
Desired by make-to-plan or after-market replacement part contractors.  Also called parts replicators.



3.
The Interests of Original Developers Have Mostly Prevailed Over the Interests of After-Market Contractors.

IV.
BASIC POLICIES


A.
Commercial Items, Components or Processes



1.
Preference for Acquisition of Commercial or Nondevelopmental Items.  10 USC 2377.



2.
“DoD shall acquire only the technical data customarily provided to the public with a commercial item or process, except technical data that-





(1)
Are form, fit, or function data;





(2)
Are required for repair or maintenance of commercial items or processes, or for the proper installation, operating, or handling of a commercial item, either as a stand alone unit or as a part of a military system, when such data are not customarily provided to commercial users or the data provided to commercial users is not sufficient for military purposes; or





(3)
Describe the modifications made at Government expense to a commercial item or process in order to meet the requirements of a Government solicitation.”  DFARS 227.7102-1(a).



3.
“To encourage offerors and contractors to offer or use commercial products to satisfy military requirements, offerors, and contractors shall not be required, except for the technical data described in paragraph (a) of this subsection, to-





(1)
Furnish technical information related to commercial items or processes that is not customarily provided to the public; or





(2)
Relinquish to, or otherwise provide, the Government rights to use, modify, reproduce, release, perform, display, or disclose technical data pertaining to commercial items or processes except for a transfer of rights mutually agreed upon.”  DFARS 227.7201-1(b)



4.
“Section 2320(b)(1) of Title 10 U.S.C. establishes a presumption that commercial items are developed at private expense whether or not a contractor submits a justification in response to a challenge notice. . .”  DFARS 227.7102.


B.
Noncommercial Items or Processes



1.
“DoD policy is to acquire only the technical data, and the rights in that data, necessary to satisfy agency needs.”  DFARS 227.7103-1(a).



2.
“Offerors shall not be required, either as a condition of being responsive to a solicitation or as a condition for award, to sell or otherwise relinquish to the Government any rights in technical data related to items, components or processes developed at private expense except for the data identified at 227.7103-5(a)(2) and (a)(4) through (9).”  DFARS 227.7103-1(c).



3.
“Offerors and contractors shall not be prohibited or discouraged from furnishing or offering to furnish items, components, or processes developed at private expense solely because the Government's rights to use, modify, release, reproduce, perform, display, or disclose technical data pertaining to those items may be restricted.”  DFARS 227-7103-1(d).




a.
Here lies a major difficulty.  Bidders can proposed (and contractors assert at and after award) to break up, or segregate, systems into separately identifiable components, or sub-items, such that critical components are to be delivered with limited rights and other, less important, components are delivered with unlimited and GPR (resulting in delivery of so-called Swiss cheese data packages).  This requires great care for the contracting officials to describe the deliverables.  In cost-sharing solicitations, bidders will rationally cherry pick what components they propose to develop at private expense and what components for which they will allow the U.S. Government to pay.  The ability of a contractor to do this is a major break with the practice since the 1988 DFARS revisions.



b.
A corresponding difficulty for contractors is that they have a heavy administrative burden to support claims of development of sub-items at private expense.  On the other hand, parts replicators are concerned that original developers will use creative accounting to make certain that the costs allocated to the development of critical sub-items will always just happen to come from indirect cost pools and other sources of “private development” funds.  A partial check on this possibility is that applicable accounting procedures should prevent allocating a vendor’s manufacturing and production engineering costs to an indirect cost account where the cost is identified with a particular final cost objective.


4.
“As provided in 10 U.S.C. 2305, solicitations for major systems development contracts shall not require offerors to submit proposals that would permit the Government to acquire competitively items identical to items developed at private expense unless a determination is made at a level above the contracting officer that-





(1)
The offeror will not be able to satisfy program schedule or delivery requirements; or





(2)
The offeror's proposal to meet mobilization requirements does not satisfy mobilization needs.”  DFARS 227-7103-1(e).


C.
Need for Detailed Technical Data



1.
“Data managers or other requirements personnel are responsible for identifying the Government's minimum needs for technical data.  Data needs must be established giving consideration to the contractor's economic interests in data pertaining to items, components, or processes that have been developed at private expense; the Government's costs to acquire, maintain, store, retrieve, and protect the data; reprocurement needs; repair, maintenance and overhaul philosophies; spare and repair part considerations; and whether procurement of the items, components, or processes can be accomplished on a form, fit, or function basis.  When it is anticipated that the Government will obtain unlimited or government purpose rights in technical data that will be required for competitive spare or repair parts procurements, such data should be identified as deliverable data items.  Reprocurement needs may not be a sufficient reason to acquire detailed manufacturing or process data when items or components can be acquired using performance specifications, form, fit and function data, or when there are a sufficient number of alternate sources which can reasonably be expected to provide such items on a performance specification or form, fit, or function basis.”  DFARS 227.7103-2(b)(1)



2.
“When reviewing offers received in response to a solicitation or other request for data, data managers must balance the original assessment of the Government's data needs with data prices contained in the offer.”  DFARS 227.7103-2(b)(2).  If the savings from contractors' willingness to pay for some development with their own money, in the hope that that development will result in prevailing technologies that DOD will procure in the future and for which any one of those contractors will be a sole source, are significant, DOD should save money overall by not having to fund all those competing developmental technologies with taxpayer dollars.  Also, contractors may be expected to make better choices and work harder if it is their money.

V.
PUTTING IT ALL TOGETHER - WHO GETS WHAT (RIGHTS) IN TECHNICAL DATA AND COMPUTER SOFTWARE?  TWO PART ANSWER:
FIRST, FOLLOW THE FUNDS.






SECOND, WAS DELIVERY REQUIRED,






WAS IT DELIVERED AND HOW WAS






IT MARKED?


A.
Technical Data.  “Unlimited rights.



The Government shall have unlimited rights in technical data that are-




(i)
Data pertaining to an item, component, or process which has been or will be developed exclusively with Government funds;




(ii)
Studies, analyses, test data, or similar data produced for this contract, when the study, analysis, test, or similar work was specified as an element of performance;




(iii)
Created exclusively with Government funds in the performance of a contract that does not require the development, manufacture, construction, or production of items, components, or processes;




(iv)
Form, fit, and function data;




(v)
Necessary for installation, operation, maintenance, or training purposes (other than detailed manufacturing or process data);




(vi)
Corrections or changes to technical data furnished to the Contractor by the Government;




(vii)
Otherwise publicly available or have been released or disclosed by the Contractor or subcontractor without restrictions on further use, release or disclosure, other than a release or disclosure resulting from the sale, transfer, or other assignment of interest in the technical data to another party or the sale or transfer of some or all of a business entity or its assets to another party;




(viii)
Data in which the Government has obtained unlimited rights under another Government contract or as a result of negotiations; or




(ix)
Data furnished to the Government, under this or any other Government contract or subcontract thereunder, with-





(A)
Government purpose license rights or limited rights and the restrictive condition(s) has/have expired; or





(B)
Government purpose rights and the Contractor's exclusive right to use such data for commercial purposes has expired.”  DFARS 252.227-7013(b)(1).


B.
Computer Software.  “Unlimited rights.



The Government shall have unlimited rights in-




(i)
Computer software developed exclusively with Government funds;




(ii)
Computer software documentation required to be delivered under this contract;




(iii)
Corrections or changes to computer software or computer software documentation furnished to the Contractor by the Government;




(iv)
Computer software or computer software documentation that is otherwise publicly available or has been released or disclosed by the Contractor or subcontractor without restriction on further use, release or disclosure, other than a release or disclosure resulting from the sale, transfer, or other assignment of interest in the software to another party or the sale or transfer of some or all of a business entity or its assets to another party;




(v)
Computer software or computer software documentation obtained with unlimited rights under another Government contract or as a result of negotiations; or




(vi)
Computer software or computer software documentation furnished to the Government, under this or any other Government contract or subcontract thereunder with-





(A)
Restricted rights in computer software, limited rights in technical data, or government purpose license rights and the restrictive conditions have expired; or





(B)
Government purpose rights and the Contractor's exclusive right to use such software or documentation for commercial purposes has expired.”  DFARS 252.227-7014(b)(1).


C.
Technical Data - “Government Purpose Rights.




(i)
The Government shall have government purpose rights for a five-year period, or such other period as may be negotiated, in technical data-





(A)
That pertain to items, components, or processes developed with mixed funding except when the Government is entitled to unlimited rights in such data as provided in paragraphs (b)(ii) and (b)(iv) through (b)(ix) of this clause; or





(B)
Created with mixed funding in the performance of a contract that does not require the development, manufacture, construction, or production of items, components, or processes.




(ii)
The five-year period, or such other period as may have been negotiated, shall commence upon execution of the contract, subcontract, letter contract (or similar contractual instrument), contract modification, or option exercise that required development of the items, components, or processes or creation of the data described in paragraph (b)(2)(i)(B) of this clause. Upon expiration of the five-year or other negotiated period, the Government shall have unlimited rights in the technical data.




(iii)
The Government shall not release or disclose technical data in which it has government purpose rights unless-




(iv)
The Contractor has the exclusive right, including the right to license others, to use technical data in which the Government has obtained government purpose rights under this contract for any commercial purpose during the time period specified in the government purpose rights legend prescribed in paragraph (f)(2) of this clause.”  DFARS 252.227-7013(b)(2).


D.
Computer Software - “Government Purpose Rights.




(i)
Except as provided in paragraph (b)(1) of this clause, the Government shall have government purpose rights in computer software development with mixed funding.




(ii)
Government purpose rights shall remain in effect for a period of five years unless a different period has been negotiated. Upon expiration of the five-year or other negotiated period, the Government shall have unlimited rights in the computer software or computer software documentation. The government purpose rights period shall commence upon execution of the contract, subcontract, letter contract (or similar contractual instrument), contract modification, or option exercise that required development of the computer software.




(iii)
The Government shall not release or disclose computer software in which it has government purpose rights to any other person unless-





(A)
Prior to release or disclosure, the intended recipient is subject to the use and non-disclosure agreement at DFARS 227.7103-7; or





(B)
The recipient is a Government contractor receiving access to the software or documentation for performance of a Government contract that contains the clause at DFARS 252.227-7025, Limitations on the Use or Disclosure of Government Furnished Information Marked with Restrictive Legends.”  DFARS 252.227-7014(b)(2).


E.
Technical Data - “Limited Rights.




(i)
Except as provided in paragraphs (b)(1)(ii) and (b)(1)(iv) through (b)(1)(ix) of this clause, the Government shall have limited rights in technical data-





(A)
Pertaining to items, components, or processes developed exclusively at private expense and marked with the limited rights legend prescribed in paragraph (f) of this clause; or





(B)
Created exclusively at private expense in the performance of a contract that does not require the development, manufacture, construction, or production of items, components, or processes.




(ii)
The Government shall require a recipient of limited rights data for emergency repair or overhaul to destroy the data and all copies in its possession promptly following completion of the emergency repair/overhaul and to notify the Contractor that the data have been destroyed.




(iii)
The Contractor, its subcontractors, and suppliers are not required to provide the Government additional rights to use, modify, reproduce, release, perform, display, or disclose technical data furnished to the Government with limited rights. However, if the Government desires to obtain additional rights in technical data in which it has limited rights, the Contractor agrees to promptly enter into negotiations with the Contracting Officer to determine whether there are acceptable terms for transferring such rights. All technical data in which the Contractor has granted the Government additional rights shall be listed or described in a license agreement made part of the contract. The license shall enumerate the additional rights granted the Government in such data.”  DFARS 252.227-7013(a)(3).


F.
Computer Software - “Restricted Rights.




(i)
The Government shall have restricted rights in noncommercial computer software required to be delivered or otherwise provided to the Government under this contract that were developed exclusively at private expense.




(ii)
The Contractor, its subcontractors, or suppliers are not required to provide the Government additional rights in noncommercial computer software delivered or otherwise provided to the Government with restricted rights. However, if the Government desires to obtain additional rights in such software, the Contractor agrees to promptly enter into negotiations with the Contracting Officer to determine whether there are acceptable terms for transferring such rights. All noncommercial computer software in which the Contractor has granted the Government additional rights shall be listed or described in a license agreement made part of the contract (see paragraph (b)(4) of this clause). The license shall enumerate the additional rights granted the Government.”  252.227-7014(b)(3).


G.
Technical Data - “Specifically Negotiated License Rights.




The standard license rights granted to the Government under paragraphs (b)(1) through (b)(3) of this clause, including the period during which the Government shall have government purpose rights in technical data, may be modified by mutual agreement to provide such rights as the parties consider appropriate but shall not provide the Government lesser rights than are enumerated in paragraph (a)(13) of this clause. Any rights so negotiated shall be identified in a license agreement made part of this contract.”  DFARS 252.227-7013(b)(4).  Also called Non-Standard Rights.


H.
Computer Software - “Specifically Negotiated License Rights.




(i)
The standard license rights granted to the Government under paragraphs (b)(1) through (b)(3) of this clause, including the period during which the Government shall have government purpose rights in computer software, may be modified by mutual agreement to provide such rights as the parties consider appropriate but shall not provide the Government lesser rights in computer software than are enumerated in paragraph (a)(14) of this clause or lesser rights in computer software documentation than are enumerated in paragraph (a)(13) of the Rights in Technical Data-Noncommercial Items clause of this contract.




(ii)
Any rights so negotiated shall be identified in a license agreement made part of this contract.”  DFARS 252.227-7014(b)(4).  Also called Non-Standard Rights.


I.
Technical Data - “Prior Government Rights.




Technical data that will be delivered, furnished, or otherwise provided to the Government under this contract, in which the Government has previously obtained rights shall be delivered, furnished, or provided with the pre-existing rights, unless-





(i) The parties have agreed otherwise; or





(ii) Any restrictions on the Government's rights to use, modify, reproduce, release, perform, display, or disclose the data have expired or no longer apply.”  DFARS 252.227-7013(b)(5).


J.
Computer Software - “Prior Government Rights.




Computer Software or computer software documentation that will be delivered, furnished, or otherwise provided to the Government under this contract, in which the Government has previously obtained rights shall be delivered, furnished, or provided with the pre-existing rights, unless-





(i) The parties have agreed otherwise; or





(ii) Any restrictions on the Government's rights to use, modify, reproduce, release, perform, display, or disclose the data have expired or no longer apply.”  DFARS 252.227-7014(b)(5).


K.
Remaining Rights in Technical Data



“All rights not granted to the Government are retained by the Contractor.”  DFARS 252.227-7013(c).


L.
“Rights in Derivative Computer Software or Computer Software Documentation




“The Government shall retain its rights in the unchanged portions of any computer software or computer software documentation delivered under this contract that the Contractor uses to prepare, or includes in, derivative computer software or computer software documentation.”  DFARS 252.227-7014(c).


M.
Technical Data - “Third Party Copyrighted Data




The Contractor shall not, without the written approval of the Contracting Officer, incorporate any copyrighted data in the technical data to be delivered under this contract unless the Contractor is the copyright owner or has obtained for the Government the license rights necessary to perfect a license or licenses in the deliverable data of the appropriate scope set forth in paragraph (b) of this clause, and has affixed a statement of the license or licenses obtained on behalf of the Government and other persons to the data transmittal document.”  DFARS 252.227-7013(d).


N.
Computer Software - “Third Party Copyrighted Computer Software or Computer Software Documentation.




The Contractor shall not, without the written approval of the Contracting Officer, incorporate any copyrighted computer software or computer software documentation in the software or documentation to be delivered under this contract unless the Contractor is the copyright owner or has obtained for the Government the license rights necessary to perfect a license or licenses in the deliverable software or documentation of the appropriate scope set forth in paragraph (b) of this clause, and prior to delivery of such-





(1)
Computer software, has provided a statement of the license rights obtained in a form acceptable to the Contracting Officer; or





(2)
Computer software documentation, has affixed to the transmittal document a statement of the license rights obtained.




(Note:  This is an increasingly important issue where are rights vis a vis our prime contractor, and even their subcontractors, have been well thought-out, but we have a problem with restricted rights in a software product obtained by our prime contractor, or a subcontractor, from one of its suppliers, often without anyone being aware of the problem.  While often our problem may be viewed as simply a breach by our prime contractor, it is better if these problems are recognized and dealt with as early in the process as possible.)

VI.
DATA MARKING AND IDENTIFICATION REQUIREMENTS


A.
MARKING REQUIREMENTS



1.
Technical Data.  “Marking requirements. The Contractor, and its subcontractors or suppliers, may only assert restrictions on the Government's rights to use, modify, reproduce, release, perform, display, or disclose technical data to be delivered under this contract by marking the deliverable data subject to restriction. Except as provided in paragraph (f)(5) of this clause, only the following legends are authorized under this contract: the government purpose rights legend at paragraph (f)(2) of this clause; the limited rights legend at paragraph (f)(3) of this clause; or the special license rights legend at paragraph (f)(4) of this clause; and/or a notice of copyright as prescribed under 17 U.S.C. 401 or 402.”  DFARS 252.227-7013(f).



2.
Technical Data.  “General marking instructions. The Contractor, or its subcontractors or suppliers, shall conspicuously and legibly mark the appropriate legend on all technical data that qualify for such markings. The authorized legends shall be placed on the transmittal document or storage container and, for printed material, each page of the printed material containing technical data for which restrictions are asserted. When only portions of a page of printed material are subject to the asserted restrictions, such portions shall be identified by circling, underscoring, with a note, or other appropriate identifier. Technical data transmitted directly from one computer or computer terminal to another shall contain a notice of asserted restrictions. Reproductions of technical data or any portions thereof subject to asserted restrictions shall also reproduce the asserted restrictions.”  DFARS 252.227-7013(f)(1).



3.
Computer Software.  “Marking requirements. The Contractor, and its subcontractors or suppliers, may only assert restrictions on the Government's rights to use, modify, reproduce, release, perform, display, or disclose computer software by marking the deliverable software or documentation subject to restriction. Except as provided in paragraph (f)(5) of this clause, only the following legends are authorized under this contract; the government purpose rights legend at paragraph (f)(2) of this clause; the restricted rights legend at paragraph (f)(3) of this clause; or the special license rights legend at paragraph (f)(4) of this clause; and/or a notice of copyright as prescribed under 17 U.S.C. 401 or 402.”  DFARS 252.227-7014(f).



4.
Computer Software.  “General marking instructions. The Contractor, or its subcontractors or suppliers, shall conspicuously and legibly mark the appropriate legend on all computer software that qualify for such markings. The authorized legends shall be placed on the transmitted document or software storage container and each page, or portions thereof, of printed material containing computer software for which restrictions are asserted. Computer software transmitted directly from one computer or computer terminal to another shall contain a notice of asserted restrictions. However, instructions that interfere with or delay the operation of computer software in order to display a restrictive rights legend or other license statement at any time prior to or during use of the computer software, or otherwise cause such interference or delay, shall not be inserted in software that will or might be used in combat or situations that simulate combat conditions, unless the Contracting Officer's written permission to deliver such software has been obtained prior to delivery. Reproductions of computer software or any portions thereof subject to asserted restrictions, shall also reproduce the asserted restrictions.”  DFARS 252.227-7014(f)(1).



5.
Specific Markings.  See cited DFARS clauses.


B.
IDENTIFICATION AND ASSERTION OF USE, RELEASE, OR DISCLOSURE RESTRICTIONS



1.
Before Award




a.
“Offers submitted in response to this solicitation shall identify, to the extent known at the time an offer is submitted to the Government, the technical data or computer software that the Offeror, its subcontractors or suppliers, or potential subcontractors or suppliers, assert should be furnished to the Government with restrictions on use, release, or disclosure.”  DFARS 252.227-7017(c).




b.
“The Offeror's assertions, including the assertions of its subcontractors or suppliers or potential subcontractors or suppliers shall be submitted as an attachment to its offer in the following format, dated and signed by an official authorized to contractually obligate the Offeror:”  DFARS 252.227-7017(d).




c.
It may be that an offeror is not required to identify before or at award its intention to provide commercial computer software with its commercial restrictive markings.



2.
At Award




a.
“Except as provided in paragraph (e)(3) of this clause, technical data that the Contractor asserts should be furnished to the Government with restrictions on use, release, or disclosure are identified in an attachment to this contract (the Attachment). The Contractor shall not deliver any data with restrictive markings unless the data are listed on the Attachment.”  DFARS 252.227-7013(e)(2).



3.
After Award




a.
“In addition to the assertions made in the Attachment, other assertions may be identified after award when based on new information or inadvertent omissions unless the inadvertent omissions would have materially affected the source selection decision. Such identification and assertion shall be submitted to the Contracting Officer as soon as practicable prior to the scheduled date for delivery of the data, in the following format, and signed by an official authorized to contractually obligate the Contractor: Identification and Assertion of Restrictions on the Government's Use, Release, or Disclosure of Technical Data.”  DFARS 252.227-7013(e)(3).

VII.
DISPUTES


A.
Justification and What Is Subject to the Disputes Clause.




a.
“The Contractor shall maintain records sufficient to justify the validity of any markings that assert restrictions on the Government’s rights to use, modify, reproduce, perform, display, release, or disclose computer software delivered or required to be delivered under this contract and shall be prepared to furnish to the Contracting Officer a written justification for such restrictive markings in response to a request for information under paragraph (d) or a challenge under paragraph (f) of this clause.”  DFARS 252.227-7019(b) for computer software (emphasis added).




b.
Corresponding provision for technical data is DFARS 252.227-7037(c).


B.
Commercial Items - Presumption of Development at Private Expense




a.
“Under a contract for a commercial item, component, or process, the Department of Defense shall presume that a Contractor's asserted use or release restrictions are justified on the basis that the item, component, or process was developed exclusively at private expense. The Department shall not challenge such assertions unless information the Department demonstrates that the item, component, or process was not developed exclusively at private expense.”  DFARS 252.227-7037(b).




b.
Burden of proof is on DOD.




c.
Doesn’t apply to commercial computer software which is not covered by any clause.


C.
Supporting Records




a.
“The Contractor or subcontractor at any tier is responsible for maintaining records sufficient to justify the validity of its markings that impose restrictions on the Government and others to use, duplicate, or disclose technical data delivered or required to be delivered under the contract or subcontract. Except under contracts for commercial items, the Contractor or subcontractor shall be prepared to furnish to the Contracting Officer a written justification for such restrictive markings in response to a challenge under paragraph (e) of this clause.”  DFARS 252.227-7037(c).




b.
Corresponding provision for computer software is DFARS 252.227-7019(b).


D.
Prechallenge Request for Information




a.
Contracting Officer may request and review supporting information.  DFARS 252.227-7037(d)(1).




b.
Corresponding provision for computer software is DFARS 252.227-7019(d)(1).


E.
Challenge




a.
If Contracting Officer determines that grounds for challenge exist, may issue challenge and require a response to the challenge.  DFARS 252.227-7037(e)(1).




b.
Contractor’s or subcontractor’s response shall be considered a claim under Contract Disputes Act.  DFARS 252.227-7037(e)(1).




c.
If Contracting Officer determines that validity of restrictive marking is not justified, shall issue a final decision to that effect.  DFARS 252.227-7037(f) or (g).




d.
Government will nevertheless be bound by the restrictive marking for 90 days from issuance of final decision or, if contractor gives a notice of intent to appeal or to file suit, pending final disposition of appeal or suit.  DFARS 252.227-7037(g).




e.
Corresponding provisions for computer software are at DFARS 252.227-7019(f).


F.
Duration of Right to Challenge




a.
“The Government may review the validity of any restriction on technical data, delivered or to be delivered under a contract, asserted by the Contractor or subcontractor. During the period within three (3) years of final payment on a contract or within three (3) years of delivery of the technical data to the Government, whichever is later, the Contracting Officer may review and make a written determination to challenge the restriction. The Government may, however, challenge a restriction on the release, disclosure or use of technical data at any time if such technical data-





(1)
Is publicly available;





(2)
Has been furnished to the United States without restriction; or





(3)
Has been otherwise made available without restriction. Only the Contracting Officer's final decision resolving a formal challenge by sustaining the validity of a restrictive marking constitutes "validation" as addressed in 10 U.S.C. 2321.”  DFARS 252.227-7037(i).




b.
Corresponding provision for computer software is DFARS 252.227-7019(e)(1).


G.
Withholding of Payment



1.
Provides for withholding up to 10 percent of the contract price pending correction or replacement of nonconforming technical data or negotiation of an equitable reduction in contract price.  DFARS 227.7103-14.



2.
Clause is at DFARS 252.227-7030.

VIII.
SMALL BUSINESS INNOVATIVE RESEARCH (SBIR) PROGRAM



A.
SBIR Data Rights




1.
“SBIR data rights means a royalty-free license for the Government, including its support service contractors, to use, modify, reproduce, release, perform, display, or disclose technical data or computer software generated and delivered under this contract for any United States Government purpose.”  DFARS 252.227-7018(a)(18).




2.
The definition of government purposes includes competitive procurement, so that the definition of SBIR data rights would appear to include using the data for competitive procurement.  This meaning was inadvertent and the restrictions stated at VIII.B.4.b. below control.



B.
Allocation of Rights




1.
Unlimited Rights






“The Government shall have unlimited rights in technical data, including computer software documentation, or computer software generated under this contract that are-







(i)
Form, fit, and function data;







(ii)
Necessary for installation, operation, maintenance, or training purposes (other than detailed manufacturing or process data);







(iii)
Corrections or changes to Government-furnished technical data or computer software;







(iv)
Otherwise publicly available or have been released or disclosed by the Contractor or a subcontractor without restrictions on further use, release or disclosure other than a release or disclosure resulting from the sale, transfer, or other assignment of interest in the technical data or computer software to another party or the sale or transfer of some or all of a business entity or its assets to another party;







(v)
Data or software in which the Government has acquired previously unlimited rights under another Government contract or through a specific license; and







(vi)
SBIR data upon expiration of the SBIR data rights period.”  DFARS 252.227-7018(b)(1).




2.
Limited Rights





a.
“The Government shall have limited rights in technical data, that were not generated under this contract, [that] pertain to items, components or processes developed exclusively at private expense, and are marked, in accordance with the marking instructions in paragraph (f)(1) of this clause, with the legend prescribed in paragraph (f)(2) of this clause.  DFARS 252.227-7018(b)(2).




3.
Restricted Rights





a.
“Restricted rights in computer software. The Government shall have restricted rights in noncommercial computer software required to be delivered or otherwise furnished to the Government under this contract that were developed exclusively at private expense and were not generated under this contract.  DFARS 252.227-7018(b)(3).




4.
SBIR data rights.





a.
“Except for technical data, including computer software documentation, or computer software in which the Government has unlimited rights under paragraph (b)(1) of this clause, the Government shall have SBIR data rights in all technical data or computer software generated under this contract during the period commencing with contract award and ending upon the date five years after completion of the project from which such data were generated.”  DFARS 252.227-7018(b)(4)(i).





b.
“The Government may not release or disclose SBIR data to any person, other than its support services contractors, except-







(A)
As expressly permitted by the Contractor;







(B)
For evaluation purposes; or







(C)
A release, disclosure, or use that is necessary for emergency repair or overhaul of items operated by the Government.” DFARS 252.227-7018(b)(4)(ii) (emphasis added).





c.
“A release or disclosure of SBIR data to the Government's support services contractors, or a release or disclosure under paragraph (b)(4)(ii)(B) or (C) of this clause, may be made only if, prior to release or disclosure, the intended recipient is subject to the use and non-disclosure agreement at DFARS 227.7103-7 or is a Government contractor receiving access to the technical data or software for performance of a Government contract that contains the clause at DFARS 252.227-7025, Limitations on the Use of Disclosure of Government-Furnished Information Marked with Restrictive Legends.”  DFARS 252.227-7018(b)(4)(iii).




5.
Specifically Negotiated License Rights.  DFARS 252.227-7018(b)(5).




6.
Prior Government Rights.  DFARS 252.227-7018(b)(6).




7.
Rights in Derivative Computer Software or Computer Software Documentation.  DFARS 252.227-7018(c).




8.
Third Party Copyrighted Technical Data and Computer Software.  DFARS 252.227-7018(d).

IX.
RIGHTS IN SPECIAL WORKS


A.
Use When U.S. Government has a Specific Need to Control Distribution of Works First Created in Performance of a Contract and Required to be Delivered under the Contract.  DFARS 227.7106.



1.
Examples




a.
Training Films




b.
Version control of computer software



2.
Contractor claims copyright in the work and then assigns copyright to U.S. Government



3.
Clause is at DFARS 252.227-7020

X.
ACQUISITION OF EXISTING WORKS WITHOUT MODIFICATION


A.
Use in Solicitations and Contracts when-




“(1)
The existing works will be acquired without modification; and




(2)
The Government requires the right to reproduce, prepare derivative works, or publicly perform or display the existing works; or




(3)
The Government has a specific need to obtain indemnity for liabilities that may arise out of the content, performance, use, or disclosure of such data.”  DFARS 227.7105-2


B.
Clause is at DFARS 252.227-7021.

XI.
ARCHITECT-ENGINEER SERVICES


A.
“When the purpose of a contract for architect-engineer services, or for construction involving architect-engineer services, is to obtain a unique architectural design of a building, a monument, or construction of similar nature, which for artistic, aesthetic or other special reasons the Government does not want duplicated, the Government may acquire exclusive control of the data pertaining to the design by including the clause at 252.227-7023, Drawings and Other Data to Become Property of Government, in solicitations and contracts.”  DFARS 227.7101-1.


B.
“The Government shall obtain unlimited rights in shop drawings for construction. In solicitations and contracts calling for delivery of shop drawings, include the clause at 252.227-7033, Rights in Shop Drawings.”  DFARS 227.7101-1.

XII.
DEFERRED DELIVERY OF TECHNICAL DATA OR COMPUTER SOFTWARE


A.
Allows U.S. Government to identify technical data and computer software for which it does not now require delivery, but for which it may want delivery at a later date.


B.
Expires 2 years after delivery of last item (other than data or computer software).


C.
Clause is at DFARS 252.227-7026.  It must be specifically added.  It is not automatic.
XIII.
DEFERRED ORDERING OF TECHNICAL DATA OR COMPUTER SOFTWARE


A.
Allows U.S. Government to later require delivery of technical data or computer software generated in performance of contract or any subcontract.  This is a very powerful clause.


B.
Expires 3 years after delivery of last item (other than data or computer software).


C.
Clause is at DFARS 252.227-7027.  It must be specifically added.  It is not automatic.
XIV.
FLOWDOWN OF CLAUSES


A.
Technical Data and Computer Software DFARS provisions are generally required to be used in all subcontracts, at all tiers, without alteration, except to identify the parties.


B.
Technical Data and Computer Software is normally delivered to the next higher tier subcontractor or contractor.  Subcontractors delivering technical data or computer software with less than unlimited rights may deliver directly to the U.S. Government.

XV.
WRAP-UP AND REVIEW OF RELEVANT DFARS CLAUSES


A.
252.227-7013, Rights in Technical Data-Noncommercial Items (NOV 1995)


B.
252.227-7014, Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation (JUN 1995)


C.
252.227-7015, Technical Data-Commercial Items (NOV 1995)


D.
252.227-7016, Rights in Bid or Proposal Information (JUN 1995)


E.
252.227-7017, Identification and Assertion of Use, Release, or Disclosure Restrictions (JUN 1995)


F.
252.227-7018, Rights in Noncommercial Technical Data and Computer Software-Small Business Innovation Research (SBIR) Program (JUN 1995)


G.
252.227-7019, Validation of Asserted Restrictions-Computer Software (JUN 1995)


H.
252.227-7020, Rights in Special Works (JUN 1995)


I.
252.227-7021, Rights in Data-Existing Works (MAR 1979)


J.
252.227-7022, Government Rights (Unlimited) (MAR 1979)


K.
252.227-7023, Drawings and Other Data to Become Property of Government (MAR 1979)


L.
252.227-7024, Notice and Approval of Restricted Designs (APR 1984)


M.
252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends (JUN 1995)


N.
252.227-7026, Deferred Delivery of Technical Data or Computer Software (APR 1988)


O.
252.227-7027, Deferred Ordering of Technical Data or Computer Software (APR 1988)


P.
252.227-7028, Technical Data or Computer Software Previously Delivered to the Government (JUN 1988)


Q.
252.227-7030, Technical Data-Withholding of Payment (OCT 1988)


R.
252.227-7032, Rights in Technical Data and Computer Software (Foreign) (JUN 1995)


S.
252.227-7034, Patents-Subcontracts (APR 1984)


T.
252.227-7036, Certification of Technical Data Conformity (MAY 1987)


U.
252.227-7037, Validation of Restrictive Markings on Technical Data (JUN 1995)


V.
252.227-7039, Patents-Reporting of Subject Inventions (APR 1990)
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